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PREFACE. 


At  an  early  period  in  his  professional  life,  the  author  perceived  that  a 

text-book  on   the   Law  of  Wills  and  Succession  would  be  an   acceptable 

addition  to  the    literature  of  the  Law  of  Scotland.     His  treatise  on  the 

Law  of  Trusts,  published  in  1863,  was  a  partial  fulfilment  of  an  intention 

then  formed  of  supplying  the  deficiency  ;  and  the  favour  with  which  it  was 

received,  notwithstanding  the  defects  which  were  inseparable  from  the 

limits  which  the  author  had  imposed  on  himself,  encouraged  him  to  at- 

tempt  the  preparation  of  a  work  of  a  more  comprehensive  character,  and 

more  nearly  approaching  to  the  standard  to  which  the  indulgent  criticism 

of  the  profession  had  permitted  him  to  aspire. 

In  the  fulfilment  of  this  design,  the  plan  of  the  Law  of  Trusts  has 
been  entirely  abandoned.      The  first  volume  of  the  present  work,  which 
treats  of  the  subjects  of  Intestate  Succession,  and  the  construction  of  Wills, 
Entails,  and  Settlements  of  Landed  Estate,  is  almost  entirely  new.     A  por- 
tion of  the  second  volume  also  is  new,  and  the  remainder  is  taken  from  the 
text  of  the  Law  of  Trusts,  but  considerably  altered,  and  in  part  re -written. 
The  Law  of  Wills  and  Succession  may  therefore  claim  to  be  regarded  as  a 
new  work,  incorporating  the  substance  of  the  Law  of  Trusts ;  and,  allow- 
ance being  made  for  the  difference  in  the  size  of  the  pages  of  the  two  im- 
pressions, the  present  work  will  be  found  to  contain  nearly  twice  the  quantity 
of  matter  in  the  former. 

The  author  may  be  permitted  to  add  that  everything  has  been  done  that 
personal  exertion  could  accomplish  to  secure  accuracy  in  the  statement  of 
the  law,  and  in  the  references  to  its  authorities.  The  preparation  of  the 
new  matter  has  been  the  constant  occupation  of  his  spare  time  during 
several  years.  In  the  revision  of  the  proof  sheets,  the  whole  of  the  refer- 
ences have  been  personally  verified  by  comparison  with  the  original  reports 
and  treatises.  The  learned  reader  will  know  how  to  make  allowance  for 
imperfections  in  the  treatment  of  a  subject  so  extensive  and  intricate  as  the 
present.  For  errors  for  which  this  excuse  cannot  be  pleaded,  the  author 
ventures  to  hope  for  the  same  indulgence  which  has  been  extended  to  him 
in  his  former  literary  efforts. 


Edikbttboh,  June  1868. 
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OHAPTEE  I. 
OF  DOMICILE 


•  1.  I.  Genebalities. — In  the  investigation  of  rights  of  succes-  Sow*"  °f  •*- 

~  .  ,  .      <.  i  01         thonty  on  the 

sion,  the  first  question  for  consideration  is,  by  what  system  of  law  law  of  domicile, 
the  succession  is  regulated.    In  relation  to  personal  succession,  the 
law  of  the  domicile  of  the  deceased  person  is  the  governing  law. 
Hence  the  ascertainment  of  the  domicile  is  an  inquiry  which  pre- 
cedes all  others.     The  rules  according  to  which  the  domicile  of  a 
person  is  to  be  ascertained  axe  juris  gentium;  and,  in  their  applica- 
tion to  practice,  the  courts  of  every  country  are  bound  to  have  re- 
gard to  the  opinions  of  jurists,  and  to  the  decisions  of  foreign  tri- 
bunals, if  consistent  with  the  principles  of  general  jurisprudence. 
Yet  in  every  country  the  greatest  reliance  will  naturally  be  placed 
on  the  precedents  established  by  the  decisions  of  its  own  courts ; 
and,  where  the  rules  are  conflicting,  those  which  have  been  esta- 
blished in  any  country  are  binding  in  the  courts  of  that  country, 
and  are  to  be  preferred  to  those  which  have  been  adopted  by  foreign 
tribunals.     For  this  reason  we  shall  confine  our  illustrations,  as  far 
as  possible,  to  the  decisions  of  the  Courts  of  Great  Britain,  referring 
to  extraneous  authorities  only  upon  doubtful  or  unsettled  questions. 
The  authorities  in  the  general  literature  of  jurisprudence  will  be 
found  collected  in  the  works  of  Burge  (a)  and  Story,  (b)     It  would 

(«)  Barge's  Commentaries  on  Colonial  (b)  Story's  Conflict  of  Laws,  chap.  8. 

and  Foreign  Law,  part  i,  chap.  2. 
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chaptib  i.  be  foreign  to  our  purpose  to  paraphrase  the  researches  of  these 
learned  authors ;  and  we  could  not  hope  by  independent  investiga- 
tion to  make  any  material  addition  to  the  citations  which  they 
have  accumulated,  (c) 

idea  of  a  national  2.  National  Domicile  is  a  term  employed  to  signify  the  relation 
which  an  individual  sustains  to  the  country  or  place  where  he  has 
actually,  or  fictione  juris,  his  principal  and  permanent  residence. 
We  say  actually  or  by  fiction  of  law,  because  the  determination  of 
this,  as  well  as  other  legal  relations,  is  governed  by  rules  which  are 
more  or  less  arbitrary  in  their  nature,  and  which,  when  applied  to 
particular  cases,  may  fix  the  domicile  of  an  individual  in  a  country 
which  is  not,  in  the  ordinary  acceptation  of  the  term,  the  seat  of 
his  principal  and  permanent  residence.  Nevertheless,  it  is  neces- 
sary, in  the  investigation  of  cases,  to  keep  constantly  in  view  the 
primary  signification  of  the  term  domicile,  lest  in  the  application 
of  those  rules  of  law  we  should  lose  sight  of  the  substance  of  the 
legal  relation  to  which  they  apply,  thus  introducing  confusion  in- 
stead of  order  into  the  subject  of  inquiry. 

Domicile  m  de-         3.  The  primary  conception  of  a  domicile  has  never  been  more  hap- 

finedin  the  Code.      ...  -,  ,,  •      .i  i  •      i  •    i«  i  t       ,* 

pily  expressed  than  in  the  graphic  description  preserved  by  the  com- 
pilers of  the  Code : — "Et  in  eodem  loco  singulos  habere  domicilium, 
non  ambigitur,  ubi  quis  larem,  rerumque  ac  fortunarum  suarum 
summam  constituit,  unde  non  sit  discessurus,  si  nihil  avocet ;  unde 
cum  profectus  est,  peregrinari  videtur ;  quod  si  rediit,  peregrinari  jam 
destitit."(d)  In  this  passage  all  the  elements  involved  in  the  notion 
of  a  domicile  are  distinctly  specified :  (1)  the  actual  residence  in  the 
locality  as  a  home ;  (2)  the  intention  not  to  sever  the  relation  un- 
less something  unforeseen  should  occur;  and  (3)  the  idea  that  the 
person  is  a  foreigner  (peregrinus)  in  any  other  locality  in  which  he 
may  have  temporarily  fixed  his  abode. 
i>omiciie  de-  4.  It  has  frequently  been  observed  that  no  perfect  definition  is 

relations.  or  can  be  given  of  a  domicile ;  and  this  is  true  in  the  sense  that 

we  cannot,  within  the  compass  of  a  definition,  embrace  the  whole 

(c)  The  observations  of  the  Civil  Law  aux  Coutumes  (ed.  Dupin,  vol.  x,  p.  1) ; 
commentators  on  the  subject  of  domicile  Burge  and  Story,  ut  supra;  Savigny,  Tr. 
will  be  found,  in  connection  with  those  de  Droit  Romain,  \\  850-369,  and  special- 
passages  in  the  Pandects  which  treat  spe-  ly  |§  668-9 ;  Phillimore  on  International 
cially  of  this  subject — namely,  Dig.  lib.  6,  Law,  voL  iv,  chap.  8-14 ;  Foelix  and  De- 
tit.  1  (De  judiciis,  et  ubi  quisque  agere  vel  mangeat,  vol.  i,  p.  54,  and  passages  noted 
convenire  debeat) ;  lib.  60,  tit.  1  (Ad  muni-  in  index,  voce  Domicile;  Bar,  Intern.  Recht, 
cipalem,  et  de  incolis) ;  and  Cod.  lib.  10,  p.  78,  and  passages  noted  in  index ;  Wil- 
tit.  89  (De  incolis,  et  ubi  quis  domici-  liams,  Executry,  vol.  ii,  p.  1408 ;  Jarman 
Hum  habere  videtur,  et  his  qui  studiorum  on  Wills,  vol.  i,  chap.  1 ;  Fraser,  Pen.  and 
causa  in  aliena  civitate  degunt).  Among  Dom.  Rel.,  vol.  i,  p.  716. 
modern  authorities  reference  may  be  made  (rf)  Cod.  lib.  10,  tit.  89  (De  Incofa,  etc.), 
to  Pothier,  Pand.  tin  loc.  cit.,  and  Introd.  1.  7. 
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of  the  decided  law  on  the  subject.  Domicile  may,  however,  be  de- 
fined by  its  consequences,  as  denoting  the  relation  which  the  person 
has  to  the  locality,  by  the  law  of  which  his  status  and  the  distribu- 
tion of  his  personal  estate  are  determined,  (e) 

5.  The  right  of  determining  the  national  domicile  of  a  deceased  By  w*|*^.a* 
person  properly  belongs  to  the  courts  of  that  country  in  which  the 
principal  part  of  his  personal  estate  is  situated;  for  it  is  to  the 

courts  of  that  country  that  resort  must  be  had  for  recovery  of  the 
estate  by  those  who  claim  the  inheritance.  Incidentally,  the  ques- 
tion may  be  raised  in  many  ways  in  the  lifetime  of  the  party,  e.g., 
when  an  action  is  brought  against  him  in  the  courts  of  his  supposed 
domicile,  jurisdiction  being  founded  ratione  domicilii.^/) 

6.  As  residence  is  the  basis  of  domicile,  it  follows  that  the  place  Presumption  for 
where  an  individual  was  "  commorant,"  or  habitually  resident,  at  {^id«S.ere 
the  time  of  his  death,  shall,  in  the  absence  of  any  contention  to  the 
contrary,  be  presumed  to  be  his  domicile  for  all  purposes  connected 

with  the  regulation  of  his  succession,  (g)  On  this  footing  our  Com- 
missary Courts  grant  confirmations  of  executors-dative  to  the  next- 
of-kin  of  all  intestates,  inhabitants  of  Scotland  at  the  time  of  their 
death,  where  no  competing  claim  is  made  by  persons  claiming  the 
character  of  personal  representatives  under  the  law  of  any  other 
domicile.  And  where  the  establishment  of  a  right  of  succession  de- 
pends on  domicile,  the  onus  of  proving  a  different  domicile  from  that 
indicated  by  the  place  of  actual  residence  lies  on  the  claimant.  (A) 
In  the  ordinary  case  of  a  competition  between  personal  represen- 
tatives claiming  under  different  laws,  it  can  scarcely  be  said  that 
the  onus  of  proof  lies  upon  either  party.  The  presumption  in  fa- 
vour of  the  place  of  residence  has  place  chiefly  in  non-contentious 
jurisdiction ;  and  wherever  the  fact  of  domicile  is  brought  in  ques- 
tion, the  court  of  judicature  is  obliged,  in  the  investigation  of  the 
facts,  to  begin  by  determining  the  domicile  of  origin,  which  thus 
becomes  the  presumed  domicile  through  life,  until  it  in  its  turn  is 
displaced  by  proof  of  an  acquired  domicile  more  proximate  to  the 
period  to  which  the  investigation  is  directed,  (t) 


(e)  "  Domicile,"  said  Lord  Cranworth  in 
Whicker  v.  Hume, "  meant  permanent  home, 
and  if  that  was  not  understood  by  itself,  no 
illustration  would  help  to  make  it  intelli- 
gible;" 28  L.  J.  Ch.  400. 

(/)  See  Ersk.  1,  2, 16. 

(?)  Bruce  v.  Bruce,  16  April  1790,  8 
Pat.  168,  per  Lord  Thnrlow.  "  A  person 
being  at  a  place  is  prima  facie  evidence 
that  he  is  domiciled  at  that  place ;  and  it 
lies  on  those  who  say  otherwise  to  rebut 


that  evidence"  (p.  168) ;  Bempde  v.  John- 
stone, 8  Ves.  198 ;  Voet,  in  Pand.  6,  1,  99. 

(A)  Kennedy  Y.BeU,  17  Dec.  1859,  22  D. 
269. 

(t)  "  Every  person  born  in  wedlock  ac- 
quires by  birth  the  domicile  of  his  father. 
.  .  It  is  evidently,  therefore,  more  logical 
to  commence  an  investigation  of  a  man's 
domicile  from  a  certain  origin,  namely,  his 
domicile  at  birth,  than  from  an  accidental 
circumstance  such  as  his  place  of  residence 
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Only  one  proper 
domicile. 


Effect  of  resi- 
dence in  states 
not  belonging  to 
the  European 
community. 


Regulation  of 
domicile  by 
convention. 


7.  Notwithstanding  some  doubtful  expressions  in  the  text  of  the 
Civil  Law,  it  is  now  a  generally  received  opinion  in  modern  juris- 
prudence that  a  person  can  only  have  one  true  domicile  at  one  and 
the  same  time,(i)  though,  for  the  purpose  of  founding  jurisdiction 
against  him  to  certain  effects,  he  may  be  considered  as  domiciled 
wherever  he  has  a  proper  residence.  (I)  Where  a  person  divides  his 
time  and  his  occupations  between  two  places  of  residence,  in  such 
a  way  that  no  sufficient  grounds  can  be  found  for  assigning  a  pre- 
ference to  either,  that  place  is  to  be  held  his  domicile  to  which  he 
first  resorted  animo  manendi;  but  if  no  assignable  distinction  can 
be  found  either  in  the  commencement  of  the  residences,  or  in  their 
quality  or  duration,  it  would  seem  that  resort  must  be  had,  from 
the  necessity  of  the  case,  to  the  law  of  the  situs  of  the  succession, 
and  that  in  each  domicile  the  court  of  distribution  will  divide  the 
personal  estate  situated  within  its  territories  according  to  the  law  of 
intestate  succession  prevailing  in  its  territory,  (m) 

8.  The  authorities  upon  the  subject  of  the  acquisition  of  a  domi- 
cile by  residence  have  relation  exclusively  to  residence  in  the  States 
of  Europe  and  America,  or  their  dependencies,  nor  are  we  aware 
that  it  has  even  been  suggested  that  a  subject  of  an  European  State 
could,  by  residence,  become  domiciled  in  a  territory  not  belonging 
to  the  community  of  civilised  States ;  so  that  his  status  and  succes- 
sion should  be  governed,  for  example,  by  the  Mahommedan  or  any 
other  system  of  law  not  recognised  by  the  jus  gentium.  British 
subjects  resident  within  the  Ottoman  Empire  have  the  privilege  of 
the  statuta  personalia  secured  to  them  by  treaty,  the  law  of  Eng- 
land being  administered  in  the  Consular  Court;  and  similar  pri- 
vileges, it  is  understood,  have  been  conceded  to  other  Christian 
States,  (n) 

9.  By  the  Act  24  and  25  Vict.,  cap  121, (o)  provision  is  made  for 
the  regulation  of  domicile  by  convention  with  such  foreign  States 
as  may  be  willing  to  treat  with  reference  to  this  subject.  The  ob- 
ject of  its  provisions  is  to  prevent  a  British  subject  from  acquiring* 
a  foreign  domicile  until  he  shall  have  resided  in  the  foreign  terri- 
tory for  one  year  immediately  preceding  his  death, — with  a  reciprocal 


at  his  death ;"  per  Wood,  V.-C,  in  Forbes 
v.  Forbes,  28  L.  J.  Ch.  724,  726. 

(k)  Among  innumerable  judicial  dicta  to 
this  effect,  reference  is  made  to  the  opinion 
of  the  Judges  of  the  Court  of  Session  in 
Lcuhley  v.  Hog,  reported  in  4  Pat  686, 
and  of  Lord  Alvanley,  M.  B.,  in  SomervUU 
v.  SomerviUe,  6  Ves.  786,  the  earliest  au- 
thorities in  the  Jurisprudence  of  the  United 
Kingdom. 


(/)  Ersk.  1,  2,  16. 

(m)  Per  Lord  Alvanley  in  SomervilU's 
case,  5  Ves.  791.  Savigny  in  this  case  de- 
cides in  favour  of  the  place  of  decease  in 
relation  to  questions  of  succession,  {  359, 
ed.  Fr.  torn.  8,  p.  107. 

(n)  See  the  references  in  Jarman  on 
Wills,  8d  ed.,  vol.  i,  pp.  6-6;  and  Sa- 
vigny, }  846,  ed.  Fr.  p.  19. 

(o)  Sect.  1-8. 
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qualification  in  relation  to  foreigners  dying  in  Her  Majesty's  domi-    obaptvb  i 
fiions.    In  the  existing  state  of  the  case  Law,  that  object  has  been 
very  effectually  accomplished  without  the  aid  either  of  the  Legis- 
lature or  of  Hie  Corps  Diplomatique,  (p) 

10.  II.  ORIGO — Domicile  op  biath.— That  domicile  which  every  origin  deter- 
peison  derives  from  his  parents  at  birth  was  termed  by  the  civilians  Jfirt  dZJwif 
origo,  and  \>y  modern  jurists  is  denominated  domicile  of  origin,  or 
of  birth,  (g)      It  is  in  no  sense  identified  with  the  place  of  birth,(r) 
but  is,  in  fact,  identical  with  the  domicile  of  the  father,  being  de- 
rived from  "him  as  the  head  of  the  family.     For,  as  domicile  in  its 
primary  and  natural  signification  is  nothing  more  than  the  home 
or  proper  residence  of  the  individual,  it  is  clear  that  an  infant  can 
have  no  separate  domicile  from  its  parents ;  and,  for  this  purpose, 
the  domicile  of  the  father  must  be  looked  to,  as  it  is  his  intention 
that  fixes  the  character  of  the  residence  of  the  wife  and  family. 
Therefore,  when  a  person  is  born  in  a  foreign  country,  or  at  sea, 
being  born  in  wedlock,  his  domicile  is  determined  by  that  of  his 
f ather.(s)    Illegitimate  children  follow  the  domicile  of  the  mother,  (t) 

11.  By  statute  law,  the  children  of  British  parents,  (u)  or  of  a  who  are  n*tw 
father  (x)  who  is  a  natural  born  subject,  though  born  out  of  the  hom  BobJects- 
allegiance  of  the  Crown,  are  declared  to  be  natural  born  subjects. 
The  privilege  extends  to  the  children  of  persons  naturalised  by  the 
operation  of  these  Acts.(y)  And  by  an  Act  of  the  present  reign 
every  person  born  out  of  Her  Majesty's  dominions,  of  a  mother 
being  a  natural  born  subject  of  the  United  Kingdom,  acquires  for 
himself  and  his  heirs  the  right  of  taking  any  estate,  real  or  personal, 
by  devise  or  purchase,  or  inheritance  of  succession,  (z) 


(p)  The  provisions  of  the  Code  Civile,  ac- 
cording to  which  French  subjects  axe  per- 
mitted to  declare  their  domiciles  by  public 
act,  seem  to  be  worthy  of  adoption.  Such 
declaration  is  declared  by  the  Code  to  be 
conclusive  evidence  of  the  existence  of  the 
intention  of  the  person.  See  the  whole 
provisions  on  this  subject  in  Arts.  102-10, 
and  Mr  Burge's  observations,  vol.  i,  pp. 


(?)  "Le  forum  originis  des  Romains, 
dans  sa  signification  primitive,  n'existe 
plus  pour  nous,"  Savigny,  \  358,  ed.  Fr. 
p.  93.  For  an  explanation  of  the  legal  re- 
lation denoted  by  the  term  origo  among 
trie  Romans,  see  the  same  work,  \  351  et 


(r)  WyUt  v.  Layey\l  July  1834, 12  Sh. 
927. 

(t)  Cod.  lib.  10f-  tit.  81, 1.  36.     »  Patris 


originem  unusqnisque  sequatur," etc.  "  Les 
Romains  appellent  origo  le  droit  de  cit£ 
acquis  a  un  individu  par  la  naissance. 
Nous  appellons  origo  le  domicile  fictif  at- 
tribn6  a  un  individu  dans  le  lieu  ou  a 
l'epoque  de  sa  naissance  son  pere  6tait  do- 
micilii ;"  Savigny,  J  859,  ed.  Fr.  p.  105. 

(t)  1  Burge,  p.  33 ;  Savigny,  ed.  Fr.  p.  65 ; 
Heritor*  of  Lcuewade  v.  St  Cuthberte,  6  Mar. 
1844,  6  D.  966.  "Pour  les  enfants  trouves 
on  pent  regarder  comme  domicile  le  lieu 
ou  ils  ont  ete  recueillis,  sauf  a  lui  substituer 
le  lieu  ou  on  les  enverrait  resider  pour 
faire  lenr  education,  soit  dans  un  etab- 
lissement  public,  soit  chez  des  particuliers." 
Savigny,  in  loc.  cit.,  ed.  Fr.  p.  107. 

(«)  7  Anne,  cap.  6. 

(x)  4  Geo.  II.,  cap.  21,  1 1. 

(y)  Doe  v.  Jones,  4  Term.  Rep.  800. 

(»)  7  &  8  Vict.,  cap.  66,  j  8.     By  the 
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chaptm  i.  12.  For  the  same  reason  that  an  infant  does  not  obtain  a  domi- 


nant. 


cile  distinct  from  that  of  his  parents  by  the  accident  of  birth,  he 

Domicile  daring  .  ..  j       .  j        ■    -i     j      •        xi  •    j     * 

the  age  of  mino-  cannot  acquire  an  independent  domicile  dunng  the  period  of  nonage. 

niy'  "  I  have  no  difficulty,"  said  Lord  Alvanley,  "  in  laying  down  that 

no  domicile  can  be  acquired  until  the  person  is  8uijuris"(a)  And 
in  the  leading  case  of  Forbes  v.  Forbes,  Vice-Chancellor  Wood  states 
it  as  an  elementary  proposition,  that  the  domicile  of  an  infant  can- 
not be  changed  by  his  own  act.  (b)  But  these  observations  must 
be  confined  to  the  case  of  persons  absolutely  alieni  juris  ;  for  it  can- 
not be  doubted  that,  under  those  systems  of  law  which  recognise 
the  distinction  of  pupilarity  and  minority,  a  minor  beyond  the  age  of 
pupilarity  has  the  capacity  of  acquiring  a  domicile  for  himself,  (c) 
During  the  period  of  pupilarity,  or  even  of  minority,  if  the  minor 
continue  to  live  with  his  father,  or  to  be  supported  by  him,  he  may 
lose  his  original  domicile  and  acquire  another,  derivatively,  through 
his  father  ;(d)  and  it  has  been  questioned  whether  a  domicile  so 
acquired  in  minority  should  not  be  regarded  as  origo  in  a  question 
as  to  the  revival  of  the  domicile  of  origin  consequent  on  death  in 
itinere.(e) 

whether  13.  A  widow,  after  the  death  of  her  husband,  has  the  capacity  of 

theBurvmng  pi-  acquiring  a  domicile  by  her  own  act ;  and  it  was  held  by  Sir  W.  Grant, 

after  elaborate  argument,  that  minor  children  followed  the  domicile 
of  the  surviving  mother,  if  the  change  of  domicile  were  not  made 
with  a  fraudulent  intention.  (/)  But  it  does  not  seem  to  be  agree- 
able to  reason  or  good  policy  that  the  marriage  of  a  widow  with  a 
foreigner  should  have  the  effect  of  changing  the  domicile  of  the 
children  of  her  deceased  husband,  (g) 

Origo  not  easily  14.  The  decisions  in  the  earlier  cases  evince  a  just  appreciation 
of  the  difficulty  of  establishing  the  fact  of  the  acquisition  of  a  new 
domicile,  and  the  caution  to  be  observed  in  drawing  the  inference  that 
a  person  had  intended  to  abandon  his  domicile  of  birth. (A)     Some 

same  statute  it  is  provided  that  any  woman  effect ;  and  particularly  the  observations  of 

married,  or  who  shall  be  married  to  a  na-  the  Lord  President,  p.  147. 

tural  born  subject,  or  person  naturalised,  (^r)  Voet,  lib.  6,  tit.  1,  {  100;  1  Burge,  89, 

shall  be  deemed  and  taken  to  be  herself  citing  Scrimshire  v.  Scrimthirt,  2  Hag.  Cons. 

naturalised,  and  have  all  the  rights  and  Rep.  406. 

privileges  of  a  natural  born  subject  (§  16).  (A)    See  Colville  v.   Lauder,  1800,   M. 

(a)  Somerville  v.  Somerville,  6  Ves.  787.  "  Succession,"  App.  No.  1  ;  Macdonald  v. 
Voet,  Lib.  6,  tit.  1,  {  100  ;  1  Burge,  88.  Lamg,  1794,  M.  4627,  and  the  English 

(b)  Forbes  v.  Forbes,  23  L.  J.  Gh.  727.  case  of  SomerviUe,  where  it  was  laid  down 

(c)  Arnott  v.  Stewart,  24  Nov.  1846,  9  by  Lord  Alvanley,  M.R.,  that  the  domi- 
D.  142.  cile  of  origin  is  to  prevail  "until  the 

(d)  Per  curiaminWylieY.Laye,  12  8h.928.  party  has  not  only  acquired  another,  but 

(e)  As  to  the  doctrine,  see  2  15,  infra.  has  manifested  and  carried  into  execution 
(/)  Potinger  v.  Wighiman,  3  Mer.  79. —      an  intention  of   abandoning  his  former 

See  the  opinions  of  the  judges  in  Arnott  v.  domicile  and  taking  another  as  his  sole 
Stewart,  24  Nov.  1846,  9  D.  142,  to  this      domicile "  (5.  Ves.  787). 


lost. 
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of  the  subsequent  cases  betray  a  tendency  to  infer  too  easily  an    qhafctb  i. 
abandonment  of  the  original  domicile  from  the  fact  of  lengthened 
residence  in  a  foreign  country ;  a  tendency  which,  as  we  shall  see, 
has  been  corrected  by  the  latest  decisions  of  the  House  of  Lords,  (t) 

15.  It  has  at  all  times  been  acknowledged  that  the  native  cha-  Rem»),  by  death 

^"^  A  Aft     M  f  4  Aft  ^^^P^ft 

racter  easily  reverts ;  and  therefore,  where  the  intention  to  revive 
the  native  domicile  is  established,  the  briefest  residence  will  be 
sufficient  to  satisfy  the  requirement  of  actual  commorancy  in  fulfil- 
ment of  the  intention.  (A)  But  mere  intention  to  resume  the  na- 
tive character  will  not  suffice  if  the  person  continue  his  residence 
in  the  acquired  domicile; (7)  there  must  be  actual  abandonment  of 
the  acquired  domicile,  as  well  as  the  establishment  of  a  home  in 
the  original  domicile,  (m)  The  favour  shown  to  the  domicile  of 
origin  has  led  to  the  recognition  of  the  doctrine,  that  where  a  per- 
son has  finally  abandoned  an  acquired  domicile,  with  the  intention 
of  establishing  himself  in  his  native  country,  the  domicile  of  origin 
revives,  if  he  dies  initinere.(ri)  If  a  person  dies  while  in  transitu  to 
a  new  country,  with  the  intention  of  making  it  his  domicile,  it  does 
not  become  so,  and  it  is  still  an  unsettled  question  whether,  in  such 
a  case,  he  is  to  be  held  to  have  retained  his  last  acquired  domicile, 
or  whetlier  resort  is  to  be  had  to  the  domicilium  originis.(p) 

16.  III.  Acquisition  of  a  domicile. — The  chief  difficulty  inci-  Elements  in  the 
dent  to  the  determination  of  questions  of  domicile  consists  in  the  domfcL^inten- 
absence  of  any  presumptions,  or  other  criteria,  from  which  the  in-  i^^ad  nm' 
tention  to  change,  which  is-  the  main  element  in  such  cases,  may 

be  inferred.  Every  case  resolves  into  a  question  of  evidence,  to  be 
determined  according  to  the  impression  produced  by  the  facts  upon 
the  mind  of  the  judge;    little  reliance  therefore  can  be  placed 


(0  See  U  19,  20,  infra. 

(ft)  "The  native  character  easily  reverts ; 
and  it  requires  fewer  circumstances  to 
constitute  domicile,  in  the  case  of  a  native 
subject,  than  to  impress  the  national  cha- 
racter on  one  who  was  originally  of  another 
character,"  per  Lord  Stowell,  in  La  Vir- 
ffinit,  6  Bob.  Ad.  Ca.  99 ;  and  see  Lath- 
ley  v.  Hog,  12  July  1804, 4  Pat.  681, 621. 

(/)  Adv.-Gen.  v.  Lament,  29  May  1857, 
19  D.  779,  783 ;  Bruce  v.  Bruce,  16  April 
1790,  3  Pat.  168,— where  Lord  Thurlow 
observed,  with  reference  to  the  case  of  an 
Indian  officer  preparing  to  return  to  Scot- 
land, "  He  meant  to  return  to  his  native 
country,  it  is  said,  and  let  it  be  granted ; 
he  then  meant  to  change  his  domicile,  hut 
be  died  before  actually  changing  it." 


(m)  Per  Sir  H.  Jenner  Fust  in  Craigie 
v.  Lewin,  8  Curt.  486,  446,  cited  by  Lord 
Wensleydale  in  Aikman  v.  Aikman,  8  Macq. 
879-80.  Burge,  vol.  i,  p.  84,  and  autho- 
rities there  cited. 

(n)  Story,  Confl.  {  47 ;  Burge,  Com.  vol. 
i,  p.  84 ;  1  Fraser,  p.  728,  and  cases  cited 
in  the  next  note. 

(o)  Lord  Cottenham  states,  as  the  doc- 
trine of  the  civil  law,  that  in  this  case  the 
domicile  of  origin  revives ;  Munro  v.  Munro, 
1  Rob.  606.  A  similar  opinion  was  ex- 
pressed by  Sir  John  Leach,  V.-C,  in  Munroe 
v.  Douglas,  6  Madd.  879,  406.  The  ques- 
tion was  elaborately  discussed  in  Lyall  v. 
Paton,  26  L.  J.  Ch.  746 ;  but  the  circum- 
stances of  the  case  did  not  admit  of  a  deci- 
sion being  given  on  this  point. 
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CHAPTIB  I. 


Effect  of  a 
change  of  mo- 
tive. 


on  precedents.  The  only  general  proposition  as  to  which  jurists  are 
agreed  is,  that  in  order  to  operate  a  change  of  domicile  there  must 
be,  in  the  first  place,  actual  residence  within  the  territory ;  and, 
secondly,  an  intention  to  change  the  domicile,  or  to  adopt  the  new 
country  as  the  principal  and  permanent  place  of  abode.  To  con- 
stitute a  domicile  no  definite  term  of  residence  is  required  ;  but  the 
duration  of  the  residence  is,  of  course,  an  important  element  in  the 
question  of  permanency  of  residence.  "Of  the  few  principles," 
said  Lord  Stowell,(p)  "  that  can  be  laid  down  generally,  I  may 
venture  to  hold  that  time  is  the  grand  ingredient  in  constituting 
domicile/'  And  a  domicile  is  not  to  be  established  by  evidence  of 
intention,  however  strong,  if  the  person  did  not  actually  fix  his 
residence  in  the  intended  domicile.  The  statements  of  the  person 
whose  domicile  is  in  question  are  admissible  in  proof  of  intention ; 
and,  where  the  question  arises  in  his  lifetime,  he  may  be  examined 
as  a  witness  ;(<?)  but  it  is  apprehended  that  little  weight  ought  to 
be  allowed  to  evidence  on  matters  of  opinion  which  is  given  by  inte- 
rested witnesses,  (r)  Letters  and  spoken  declarations  made  at  the 
time  are  often  valuable  indicia  from  which  an  intention  to  abandon 
an  old  domicile  (and,  by  consequence,  to  acquire  a  new  one)  may 
be  inferred. («)  Actual  residence  is  not  indispensable  to  the  reten- 
tion of  a  domicile  after  it  is  once  acquired ;  but  it  is  retained, 
animo  solo,  by  the  mere  intention  not  to  change  it,  or  to  adopt 
another,  (t) 

17.  It  is  to  be  observed  that  the  native  domicile  is  presumed  to 
be  continued  until  a  new  one  has  been  acquired  animo  et  facto,  and 
the  abandonment  of  the  domicile  of  origin  is  not  necessarily  co- 
incident in  time  with  the  settlement  in  the  new  residence.  A  re- 
sidence dictated  by  convenience  or  taste,  without  any  view  to  per- 
manent occupancy,  may  afterwards  be  adopted  as  a  proper  domicile ; 


(p)  The  Harmony,  2  Rob.  Ad.  Rep.  824. 
And  see  the  observations  of  Kindersley, 
V.-C.,  in  CoekreU  v.  CockrtU,  26  L.  J.  Ch. 
782. 

(q)  Maxwell  v.  M'Clure,  18  Dec.  1867, 
20  D.  807 ;  Kennedy  v.  Bell,  17  July  1868, 
1  Macph.  1127. 

(r)  Per  Lord  Campbell,  in  Maxwell  v. 
M'Clure,  8  Macq.  868. 

(t)  See,  among  many  other  cases,  the 
recent  cases  of  Aikman  v.  Aikman,  21  D. 
767,  8  Macq.  864;  Loumdee  v.  Douglas, 
24  D.  1891 ;  Kennedy  v.  Bell,  1  Macph. 
1127  ;  and  Udny  v.  Udny%  6  Macph.  164 ; 
and,  on  appeal  from  the  Court  of  Chancery, 
Moorhoute  v.  Lord,  82  L.  J.  Ch.  296.     In 


a  recent  case  it  was  observed  by  Kinders- 
ley, V.-C.,  that  in  most  cases  the  evidence 
as  to  the  deceased's  declarations  of  inten- 
tion was  conflicting, — as  it  was  in  that  case, 
where  there  was  evidence  of  the  testator 
saying  he  meant  some  day  or  other  to  go 
back  to  France ;  and,  on  the  other  hand, 
evidence  of  his  saying  he  meant  to  re- 
main all  his  life  in  England.  He  (the 
V.-C.)  thought  that,  upon  the  cases,  the 
Courts  were  disposed  to  give  less  weight  to 
that  sort  of  declaration  than  to  the  acts  of 
the  deceased ;  Drevon  v.  Drtvon,  84  L.  J. 
Ch.  181. 

(t)  Story,  Confl.,  }  44. 
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and  where  this  is  so,  the  motive  of  choice  in  the  first  instance  be-    chaptm  i. 
comes  unimportant,  (it) 

18.  As  a  general  rule,  however,  the  motive  of  residence  is,  of  all  Distinction  0f 
the  indicia  of  intention,  that  which  is  most  anxiously  sought  and  mining  reu- 
most  keenly  criticised.     Yet  it  is  difficult  to  deduce  from  the  de-     ^ 
cisions  any  sound  canon  of  criticism  applicable  to  motives  of  re- 
sidence, excepting  this,  that  motives  which  are  temporary  in  their 

nature  tend  to  qualify  the  residence  in  a  sense  unfavourable  to  the 
acquisition  of  a  domicile ;  while  motives  of  an  enduring  character, 
and  chiefly  that  indefinable  but  most  influential  motive  of  attach- 
ment to  the  country,  or  preference  for  its  manners  and  society,  are 
those  from  which  an  intention  to  adopt  it  as  a  domicile  may  most 
reasonably  be  inferred. 

19.  Among  instances  of  change  of  residence  due  to  temporary  Temporary  mo- 
motives,  and  not  implying  an  intention  to  change  the  domicile,  we  denoe?  ***' 
may  notice  the  cases  of  resort  to  a  milder  climate  for  the  preserva- 
tion or  restoration  of  health  ;(x)  to  a  university  town  for  study;  and 

to  a  place  chosen  on  account  of  the  advantages  it  affords  for  the 
education  of  children,  (y)  The  authorities  are  clear  and  consistent  in 
affirming  that  a  domicile  cannot  be  acquired  by  residence  for  such 
causes,  notwithstanding  that  it  may  have  had  a  considerable  dura- 
tion, and  have  been  continued  to  the  period  of  death.  Nor  will  a 
constrained  residence  abroad — e.g.,  by  a  prisoner  on  parole; (z)  or  by 
an  Englishman  staying  in  the  Highlands  of  Scotland,  or  at  Boulogne, 
to  be  out  of  the  way  of  creditors  (a)— have  any  operation  on  the 
domicile. 

character  of  an  English  subject — without 
losing  the  right  to  the  intervention  of  the 
English  law  in  the  transmission  of  his  pro- 
perty after  his  death,  and  in  the  construc- 
tion of  his  testamentary  instruments  ?  Such 
a  proposition  was  revolting  to  common 
sense"  (p.  299). 

(y)  Cod.  lib.  10,  tit.  89,  1.  2 :  "  Nee 
ipsi,  qui  studiorum  causa,"  &c.  Moorhouse 
v.  Lord,  supra.  Here  the  original  motive 
of  the  foreign  residence  was  connected 
with  the  education  of  the  testator's  child- 
ren ;  but  the  residence  was  prolonged  ap- 
parently without  any  very  special  reason, 
and  the  testator  died  in  France;  it  was 
held  that  he  had  not  lost  his  national  do- 
micile, which  was  in  Scotland. 

(?)  Story,  Confl.  {  47,  and  authorities 
there  cited ;  1  Burge,  46. 

(a)  Pitt  v.  Pitt,  6  April  1864,  4  Macq. 
627;  Udny  v.  Udny,  14  Dec.  1866, 5  Macph. 
164  ;  Bruce  v.  Hamilton,  1804,  H.  762. 


(«)  "  Residence  is  often  of  a  very  equi- 
vocal nature,  and  the  intention  as  to  that 
residence  is  often  still  more  obscure.  An 
intention  of  permanent  residence  may 
often  be  ingrafted  upon  an  inhabitancy 
originally  taken  for  a  special  or  a  fugitive 
purpose ;"  Story,  Confl.  \  45. 

(x)  Story,  Confl.  \  44 ;  1  Fraser,  Pere. 
&  Dom.  Eel.  719 ;  Maedonald  v.  Laing, 
1794,  M.  4627 ;  Lowndes  v.  Douglas,  18 
July  1862,  24  D.  1891;  Johnstone  v. 
Beattie,  10  CI.  &  Fin.  42,  per  Lord  Camp- 
bell; Moorhouse  v.  Lord  (on  appeal),  82  L. 
J.  Ch.  296,  where  Lord  Kingsdown  ob- 
served:— "A  man  might  leave  England 
with  no  intention  of  returning,  nay,  with 
a  determination  never  to  return — e.  g.,  a 
man  labouring  under  mortal  disease,  and 
told  that  to  preserve  his  life,  or  even  to 
alleviate  his  Bufferings,  he  must  go  abroad. 
Was  it  to  be  said  that  if  he  went  to  Ma- 
deira hs  could  not  do  so  without  losing  his 
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QHAPTiB  i.  20.  The  facility  of  travelling,  and  the  increasing  intercourse 

,   with  all  parts  of  the  world  in  modern  times,  lead  many  of  our 

Connection  with  •   n       1  ■■      *   .     *  i  * 

native  country    countrymen,  especially  those  possessed  of  independent  fortunes,  to 
m*mtaln  spend  a  great  part  of  their  time  in  foreign  countries.     The  case  of 

a  proper  traveller,  varying  his  residence  from  year  to  year,  presents 
no  difficulty ;  in  his  case  there  is  clearly  no  abandonment  of  the 
native  domicile.     But  put  the  case  of  a  Scotsman  fixing  his  resi- 
dence in  London  or  in  Paris,  without  any  motive  of  business  or  ne- 
cessity, but  merely  on  the  score  of  convenience  or  preference  for  a 
town  life :  this  is  evidently  a  case  of  difficulty,  as  it  is  one  of  fre- 
quent occurrence.     The  cases  of  Aikman(b)  and  J7c&iy,(c)  confirmed 
by  the  decision  of  the  House  of  Lords  in  the  parallel  case  of  Moor- 
house  v.  Lord,(d)  are,  it  is  conceived,  conclusive  of  the  proposition 
that  in  such  a  case  the  person  does  not  lose  his  domicile  if  he  keeps 
up  his  connection  with  the  parent  country.     And  it  is  a  sufficient 
connection  that  he  has  an  estate  or  a  residence  in  the  country  of  his 
domicile,  and  visits  it  once  a  year,  or  at  regular  intervals,  transact- 
ing such  business,  if  any,  as  his  circumstances  and  station  re- 
quire, (e)     And  though  the  mere  possession  of  patrimonial  estate 
in  Scotland  is  not  sufficient  to  prevent  the  acquisition  of  a  foreign 
domicile  by  residence,  (/)  yet  it  would  seem,  on  the  authority  of 
the  above-mentioned  cases,  that  the  abandonment  of  the  native 
domicile  will  not  readily  be  presumed  in  the  case  of  a  landed  pro- 
prietor, and  that  slighter  circumstances  will  be  admitted  to  esta- 
blish an  intention  of  retaining  it  than  would  be  required  in  the  case 
of  a  person  who  had  no  local  connection  with  the  soil. 
Residence  deter-        21.    Where  the  evidence  establishes  a  residence  in  a  foreign 
Imce,  with  »ban^  capital,  with  the  ordinary  attributes  of  permanency,  and  without 
naSvecountry     ^e  countervailing  element  of  connection  with  the  national  domicile 
by  proprietorship  and  periodical  visits,  or  other  equivalent  indica- 
tions of  intention,  it  appears  to  us  that  this  amounts  to  a  change  of 
domicile,  (g)    It  is  not  necessary  for  this  purpose  that  the  person 
should  be  naturalised  in  the  foreign  country,  or  that  he  should  re- 
nounce his  allegiance, — though  the  phrase  exwere  patriam,  which 
has  lately  been  introduced  as  synonymous  with  change  of  domi- 
cile,^) might  be  understood  in  that  sense.     It  has,  indeed,  been 
asserted  by  the  jurists  that  a  domicile  is  not  acquired  by  residence 

(b)  Aihman  v.  Aikman,  21  D.  757;  12  {/)   The  Dree  Qebnxdere,  4  Bo}).  Ad. 

March  1861,  8  Macq.  864.  Rep.  286,  per  Lord  Stowell ;  Roee  v.  Rose, 

(e)    Udny  v.  Udny,  14  Dec.   1866,   6  16  July  1880,  4  W.  &  S.  289 ;  Forbee  v. 

Macph.  164.  Forbes,  28  L.  J.  Ch.  724. 

(d)  Moorhouse  y.  Lord,  19  March  1868,  (p)  Forbee  v.  Forbes,  28  L.  J.  Ch.  724. 
82  L.  J.  Ch,  295.  (A)  By  Lord  Cranworth  in  Moorhouse  v. 

(e)  Cases  of  Aikman  and  Udny,  mpra.  Lord,  82  L.  J.  Ch.  298. 
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vohtptatis  causa  ;  and  this  is  an  observation  properly  applicable  to  chaftiei. 
transitory  residences  for  recreation  or  amusement,  as  well  as  to 
those  cases  where  the  continuance  of  the  residence  is  consequent 
upon  habits  or  connections  of  a  less  reputable  character,  and  which 
are  not  publicly  avowed,  (t)  But  where,  either  on  the  ground  of  pre- 
ference for  foreign  manners  and  society,  or  to  be  near  relations,  or 
from  similar  motives,  a  person  of  independent  means  fixes  his  resi- 
dence in  a  foreign  city,  we  must  hold,  until  corrected  by  competent 
authority,  that  in  such  circumstances  a  foreign  domicile  is  acquired, 
although  the  nationality  of  the  person  is  not  thrown  off.  (ft) 

22.  According  to  the  doctrine  of  the  Civil  Law,  a  foreign  domi-  Residence  of  per- 

•i*  •11  i..       ..  e  .         •       , i  sons  in  business, 

ciie  is  acquired  by  cultivating  a  farm,  or  engaging  in  the  prosecu-  and  in  public 
Hon  of  a  business  or  profession  in  the  colony  or  foreign  place  of  ^p10?™*11*- 
residence, — which  thus  becomes  the  seat  of  the  fortune  and  affairs  of 
the  colonist.  (Z)  With  reference  to  employment  in  the  service  of 
the  Government,  a  distinction  is  taken  between  local  appointments 
and  those  which  do  not  connect  the  employe  with  any  particular 
locality.  Besidence  on  foreign  service  does  not  affect  the  domicile 
qf  officers  in  the  army  or  navy,(m)  of  ambassadors,  (n)  nor,  as  we 
apprehend,  of  consular  agents  without  local  connections,  and  eli- 
gible for  promotion  in  the  service,  (o)  But  the  appointment  of  a 
merchant  to  a  British  consulate  has  not  the  effect  of  preventing 


(i)  See  the  circumstances  explanatory 
of  the  London  residence  in  Aikman  v.  Aik- 
nan,  and  the  comments  of  the  judges,  21 
D.  767,  and  3  Macq.  855. 

(i)  President  of  U.S.  v.  Drummond,  83 
L.  J.  Ch.  501 ;  and  see  the  circumstances 
which  were  held  not  to  constitute  a  fo- 
reign domicile  in  re  CapdevieUe,  33  L.  J. 
Ex.  306,  and  Att.-Qen.  v.  Count  Bhtcher,  84 
L-  J.  Ex.  29.  If  these  decisions  of  the 
Court  of  Exchequer  be  sound,  we  do  not 
see  how  it  is  possible  that  a  change  of 
domicile  can  be  effected  except  by  natura- 
lisation in  solemn  form. 

(J)  Att-Qen.  v.  Lomotil,  29  May  1857, 
19  D.  779;  Lowndes  v.  Douglas,  18  July 
1862,  24  D.  1891 ;  CoekreU  v.  CoekreU,  25 
L  J.  Ch.  780 ;  AUardyee  v.  Onslow,  33  L. 
J.  Ch.  484.  But  the  character  of  the  busi- 
ness may  be  important;  e.g.,  if  the  party 
were  engaged  in  conducting  the  foreign 
bufflness  of  an  English  or  Scotch  mercan- 
tile house  the  same  inference  might  not 
follow;  and  the  authority  of  these  cases  is 
tendered  doubtful  by  the  doctrines  enun- 
ciated in  Moorhovss  v.  Lord.     The  influ- 


ence of  the  new  doctrine  on  cases  of  this 
class  may  be  traced  in  the  judgment  of 
the  Lords  Justices  in  Jopp  v.  Wood,  84  L. 
J.  Ch.  212,  where  residence  from  1805  to 
1880  in  India,  as  a  merchant  and  planter, 
was  held  not  to  give  an  Indian  domicile, 
the  deceased  having  in  his  letters  ex- 
pressed the  intention  of  returning  to 
Great  Britain. 

(m)  And  a  domicile  in  one  part  of  the 
United  Kingdom  is  not  altered  by  mili- 
tary service  in  another  part ;  re  Patten,  6 
Jur.,  N.S.  151 ;  Yelverton  v.  Telverton,  29 
L.  J.  Matr.  84.  But  the  fact  that  a  per- 
son holding  a  colonial  appointment  is  an 
officer  in  the  British  service,  and  is  ob- 
liged, in  order  to  retain  his  pay,  to  obtain, 
and  from  time  to  time  to  renew  his  leave 
of  absence,  does  not  prevent  the  acquisi- 
tion of  a  foreign  domicile ;  Clarke  v.  New- 
marsh,  18  Feb.  1836,  14  Sh.  488 ;  CoekreU 
v.  CoekreU,  26  L.  J.  Ch.  730, 

(ft)  Story,  Confl.  §  48,  and  authorities 
there  cited. 

(o)  Udny  v.  Udny,  14  Dec.  1866,  6 
Macph.  164. 
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Anglo-Indian 
domicile. 


Intention  to 
change  in  case  of 
going  to  a  colony. 


Double  resi- 
dence— English 
or  Scotch. 


the  acquisition  of  a  foreign  domicile,  still  less  of  restoring  the  Bri- 
tish domicile  if  already  abandoned,  (j?)  Governors  of  colonies,  (q) 
of  military  stations,^)  and  other  local  functionaries  of  the  British 
dependencies,  acquire  the  domicile  of  the  station  to  which  they  are 
attached.  (*) 

23.  British  subjects  entering  into  the  civil  or  military  service  of 
the  East  India  Company,  were  held  to  acquire  an  Anglo-Indian 
domicile,  on  the  principle  that  their  official  duties  bound  them  to  a 
residence  of  such  an  exclusive  and  permanent  character  as  was  in- 
consistent with  the  retention  of  a  domicile  in  the  mother-country,  (t) 
And  the  acceptance  of  a  permanent  appointment  under  a  foreign 
government  (not  including,  however,  a  consulship  in  one's  own 
country),  is  tantamount  to  the  adoption  of  a  foreign  domicile. (u) 

24.  In  observing  upon  the  recent  English  decisions,  the  editor  of 
the  last  edition  of  Story's  Conflict  draws  a  distinction  between 
change  of  national  domicile  (which,  according  to  the  cases,  is  tan- 
tamount to  expatriation)  and  change  of  domicile  by  removing  to  a 
colony,  or  "  from  one  place  to  another  in  the  same  state,  province, 
or  kingdom,"  in  which  case  the  intention  to  change  the  domicile 
may  be  inferred  on  slighter  indicia,  and  notwithstanding  the  ex- 
istence of  an  indefinite  or  floating  intention  of  returning,  (x)  The 
observations  of  Lords  Cranworth  and  Kingsdown  in  Lords  case,(y) 
are  evidently  intended  to  apply  to  cases  of  alleged  acquisition  of 
a  strictly  foreign  domicile ;  and  the  recent  decisions  of  the  Court 
of  Session  tend  to  support  the  distinction  there  taken,  (z) 

25.  Questions  as  to  English  domicile  or  Scotch  are  attended  with 
great  difficulty,  involving,  as  they  generally  do,  the  element  of  a 
double  residence.     In  this  class  of  cases  the  Court  has  to  ascertain 


(p)  Story,  Confl.,  ut  supra. 

(q)  Comrs.  of  Inland  Revenue  v.  Gordon's 
Exrs.,  2  Feb.  1860,  12  D.  667. 

(r)  Clarke  v.  Newmarsh,  14  Sh.  488. 

(t)  See  Mr  Burge's  elaborate  analysis 
of  the  authorities  on  this  class  of  cases, 
vol.  i,  pp.  47-68. 

(<)  Bruce  v.  Bruce,  15  April  1790,  8 
Pat.  168 ;  21  Nov.  1804,  Hume,  762 ;  com- 
pare Hook  v.  Hook,  24  D.  488.  English 
cases  of  Bruce  v.  Bruce,  2  B.  &  P.  229 ; 
Forbes  v.  Forbes,  28  L.  J.  Ch.  724;  and 
Moorhouse  v.  Lord,  82  L.  J.  Gh.  296. 

(u)  Per  Lord  Campbell  in  Aikman  v. 
Aikman,  8  Macq.  856. 

(x)  Story,  Confl,  6th  ed.,  \\  49  (6),  49  (c). 

(y)  E.g.,  that  to  change  "the  domicile" 
a  man  must  intend  "  to  become  a  French- 


man instead  of  an  Englishman  "  (82  L. 
J.  Gh.,  pp.  298-9).  The  same  observation 
applies  to  Dr  Lushington's  judgment  in 
Hodgson  v.  De  Beauchesne,  12  Moo.  P.  O. 
Ca.  826.  And  see  these  commented  on  in 
re  CapdevieUe,  88  L.  J.,  Ex.  806,  and  Drt- 
von  v.  Drtvon,  84  L.  J.  Gh.  129. 

(*)  Compare  Purvis1  Trs.  v.  Purvis9 
Exrs.,  28  Mar.  1861,  28  D.  812,  where  the 
residence  was  foreign,  i.e.,  in  the  Nether- 
lands, India,  and  the  Scottish  domicile 
was  held  to  be  retained,  with  Lowndes  v. 
Douglas,  24  D.  1891,  and  Kennedy  v.  Bell, 
1  Macph.  1127,  where  the  residence  was 
in  the  British  West  Indies,  and  in  both 
cases  a  colonial  domicile  was  held  to  have 
been  acquired. 
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which  of  the  two  is  the  principal  residence,  taking  all  the  circum-  qhaptm  i. 
stances  into  view.  In  the  case  of  Warrender,  the  domicile  was 
held  to  be  in  Scotland,  where  the  pursuer  had  his  estate  and  coun- 
try seat,  rather  than  in  England,  where  he  resided  during  the  sit- 
ting of  Parliament,  of  which  he  was  a  member,  (a)  In  Forbes  v. 
Forbes,  the  London  residence  was  held  to  fix  the  domicile,  because 
that  was  the  residence  of  General  Forbes'  wife,  and  there  only  he 
kept  an  establishment  suited  to  his  rank  and  fortune.  (6)  In  such 
cases  considerable  weight  is  allowed  to  the  domicile  of  origin,  (c) 
In  the  absence  of  such  indications,  the  place  where  a  residence  has 
been  first  acquired  is  generally  to  be  regarded  as  the  domicile,  (rf) 
A  correct  knowledge  of  the  considerations  upon  which  questions  of 
double  residence  are  determined,  can  only  be  obtained  by  an  atten- 
tive study  of  all  the  cases  bearing  on  the  subject,  (e) 

26.  IV.  Wife's  derivative  domicile. — The  doctrine  by  which  Principle  stated, 
the  domicile  of  a  married  woman  is  identified  with  that  of  her  hus- 
band, is  founded  upon  the  same  considerations  which  have  led  to 

the  recognition  of  derivative  domicile  in  the  case  of  minor  children. 
The  supposition  of  actual  identity  of  domicile  is  inferred  from  the 
obligation  incumbent  on  the  wife  to  live  in  family  with  her  hus- 
band and  to  follow  his  fortunes ;  it  may  cease  to  hold  under  cir- 
cumstances which  release  her  from  that  obligation.  (/) 

27.  The  term  "matrimonial  domicile,"   which    is  sometimes  Doctrine  of  "ma- 
used  (inappropriately  as  we  think)  to  describe  the  true  domicile  cUe"  cxammed. 
of  a  married  woman,  seems  objectionable  on  the  ground  of  ambi- 
guity, or  defect  of  precision.      It  has  been  defined  to  be  the  domi- 
cile contemplated  by  the  parties  at  the  time  of  entering  into  the 

married  relation.  But,  in  contemplation  of  law,  marriage  is  not 
contracted  with  reference  to  residence  in  any  particular  locality, 


(a)  Warrtnder  v.  Warrender,  27  Aug. 
1835,  2  S.  &  M'L.  154. 

(b)  Forbes  v.  Forbes,  28  L.  J.  Gh.  724; 
LauenviUe  v.  Anderson,  9  Moo.  P.  C.  Co., 
825. 

(c)  Mvnro  v.  Munro,  10  Aug.  1840, 1  Rob. 
492;  Aikman  y.  Aikvum,  12  Mar.  1861, 
8  Macq.  854 ;  Lashley  v.  Hog.  4  Pat.  581, 
Bee  p.  621 ;  Campbell  v.  Campbell,  9  Jan. 
1861,  28  D.  256.  According  to  Barge,  vol. 
i,  p.  45,  it  is  an  important  circumstance 
only  as  it  is  so  in  the  estimation  of  the 
party  himself. 

(d)  MaxweU  v.  Jf'CBure,  20  D.  807 ;  8 
Macq.  862. 

(«)  8ee,  in  addition  to  the  preceding 
cases,  Ommanney  v.  Bingham,  15  March 
1796,  8  Pat  448 ;  SomerviUe  v.  Lord  Som- 


ervitte,  5  Ves.  749.  Mr  Burge  makes  an 
important  deduction  from  the  last  cited 
case: — "In  the  absence  of  any  circum- 
stances which  give  to  the  residence  in  an- 
other place  than  that  of  the  domicile  of  ori- 
gin a  predominant  character  of  permanence, 
if  a  cause  can  be  assigned  for  an  establish- 
ment in  the  former,  whilst  none  can  be 
assigned  for  keeping  it  up  in  the  place 
of  his  domicile  of  origin  but  the  desire 
and  intention  to  retain  that  domicile,  the 
domicile  of  orgin  must  prevail."  (Vol.  i. 
p.  46.) 

(/)  "  Mulieres  honore  maritorum  erigi- 
mus,  genere  nobilitamus,  et  forum  ex 
eorum  persona  statuimus;  et  domicilium 
mutamus ;"  Cod.  lib.  10,  tit.  89, 1.  9. 
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and  it  is  conceivable  that  the  parties  may-  never  actually  set  foot  in 
the  country  which  at  the  celebration  of  the  marriage  it  was  their 
intention  to  choose  for  their  place  of  abode.  "  If  the  husband  did 
not  actually  fix  his  residence  in  the  place  contemplated,  it  wauld 
be  a  strange,  and  we  think  an  indefensible  proposition,  to  assert 
that,  in  respect  of  the  mere  inchoate  intention,  the  parties  should 
be  held  to  be  domiciled  in  a  locality  where,  according  to  the  facts, 
they  are  not  actually  domiciled,  (g)  If,  on  the  other  hand,  the  in- 
tention entertained  at  the  time  of  the  marriage  is  carried  out,  and 
the  husband  fixes  his  domicile  in  accordance  with  it,  then  it  is 
evident  that  the  wife's  domicile  is  determined  solely  by  the  will 
of  the  husband  after  marriage,  and  is  not  dependent  on  any  an- 
tecedent agreement.  It  may  well  be  that  where  a  contract  of 
marriage  is  executed  having  relation  to  the  rights  of  the  spouses 
as  determined  by  the  law  of  the  country  where  it  is  intended  that 
the  spouses  shall  reside,  the  construction  of  the  contract  shall  be 
regulated  by  the  law  of  the  intended  domicile.  It  may  also  be  that 
the  consistorial  courts  of  the  intended  matrimonial  domicile  have 
jurisdiction  to  dissolve  the  marriage,  or  to  grant  relief  for  breach 
of  its  engagements,  (h)  But  these  are  evidently  cases  of  special 
domicile  grounded  on  equitable  considerations,  and  subsisting  for 
special  purposes  only.  There  can  be  no  general  matrimonial  do- 
micile except  the  domicile  which  the  husband  acquires  by  resi- 
dence in  a  particular  locality,  with  the  intention  of  fixing  his  domi- 
cile there,  (i) 

28.  The  leading  authority  on  the  doctrine  of  the  wife's  deriva- 
tive domicile  is  that  of  Warrender  v.  Warrender,(k)  decided  by 
Lord  Brougham  on  appeal.  But  except  as  an  exposition  of  the 
general  rule,  which  had  long  been  settled  in  practice,  and  is  dis- 


(g)  "  The  change  by  the  husband  of  his 
domicile,  either  of  origin  or  of  that  which 
was  his  domicile  at  the  time  of  his  mar- 
riage, will  necessarily  operate  as  a  change 
of  that  of  the  wife;  and,  indeed,  it  has 
been  said  that  a  contract  by  the  husband 
that  he  would  not  change  his  domicile 
without  the  consent  of  his  wife  was  void ; 
but  there  is  no  reason  why  it  may  not  be 
made  the  subject  of  a  special  contract  that 
the  wife  should  not  be  prejudiced  in  her 
rights  by  a  change  of  the  husband's  domi- 
cile ;"  1  Burge,  40. 

(A)  As  to  the  circumstances  which  create 
consistorial  jurisdiction  in  Scotland  ration* 
domicilii,  see  Jack  v.  Jack,  7  Feb.  1862, 
24  D.  467 ;  Hook  v.  Hook,  eo  die,  24  D. 
488 ;  Hum  v.  Hume,  15  July  1862,  24  D. 


1842 ;  and,  on  appeal,  Pitt  v.  Pitt,  6  April 
1864,  4  Macq.  627,  which  practically  nega- 
tives the  theory  of  a  forensic,  as  distinct 
from  a  true,  domicile. 

(i)  In  ArnoU  v.  Stewart,  24  Nov.  1846, 
9  D.  142,  the  circumstance  that  a  lady, 
previously  domiciled  in  Scotland,  was  at 
the  time  of  her  death  under  engagement 
to  be  married  to  an  Englishman,  was  held 
to  be  of  no  materiality  in  a  question  as  to 
her  domicile  of  succession.  In  Lashley  v. 
Hog  it  was  laid  down  (4  Pat.  615)  that 
the  place  where  a  marriage  was  celebrated 
afforded  no  presumption  as  to  the  future 
domicile  of  the  spouses. 

(k)  Warrender  v.  Warrender,  27  Aug. 
1885,  2  S.  &  M'L.  154. 
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tinctly  laid  down  by  Lord  Stair, (Q  this  decision  did  little  or  no- 
thing to  advance  the  principles  of  this  department  of  the  law.  In 
so  far  as  it  inculcates  the  doctrine  that  the  wife  is  subject  to  the 
coUrte  of  Scotland  in  respect  of  the  husband's  temporary  residence, 
it  has  been  formally  overruled, (m)  and  it  throws  no  light  on  the 
question  whether  the  husband  can  arbitrarily  change  the  wife's  do- 
micile for  forensic  purposes,  (n) 

29.  Upon  the  dissolution  of  the  marriage,  whether  by  death  or  Effect  of  diMoiu- 
by  divorce,  the  identity  of  domicile  is  destroyed,  and  the  domicile  Sol MiSSon. 
of  the  parties,  or  the  survivor  of  them,  is  no  longer  controlled  by 
the  rule  to  which  we  have  referred,  (o)  It  may  now  be  regarded  as 
a  settled  point  that  a  married  woman  does  not  by  voluntary  deed 
of  separation  acquire  the  capacity  of  fixing  her  own  domicile,  (p) 
Upon  principle,  it  should  seem  that  a  judicial  separation  would 
give  this  capacity,  inasmuch  as  it  destroys  the  consortium  vitce  upon 
which  the  notion  of  derivative  domicile  is  founded  ;  and  there  are 
dicta  in  favour  of  this  view.(g)  But,  in  a  recent  case,  Lord  Kings- 
down,  a  great  authority  on  such  questions,  stated  that  he  considered 
the  question  to  be  entirely  open.(r) 


(0  Stair,  lf  4,  9. 

(a)  First  by  the  Court  of  Session,  in 
Ringer  v.  Churchill,  16  Jan.  1840,  2  D. 
807,  and  ultimately  by  the  House  of  Lords 
itself,  in  Pitt  v.  Pitt,  ut  supra. 

(n)  On  this  point  see  the  observations  of 
the  Law  Lords  in  Dolphin  v.  Robins,  8 
Macq.  679,  et  seq.;  and  in  Pitt  v.  Pitt,  4 
Maoq.  pp.  640  and  647. 

(o)  But  the  wife  retains  the  domicile  of 
her  husband,  even  after  the  relationship  is 


dissolved,  until  she  makes  choice  of,  and 
establishes  another  domicile,  or  re-marries; 
1  Burge,  85;  Voet,  6,  1,  95. 

(p)  Dolphin  v.  Robins,  4  Aug.  1869,  8 
Macq.  668,  a  unanimous  judgment.  And 
see  Lord  Brougham's  observations  in  War- 
render  v.  Warrender,  ut  supra. 

(q)  Allison  v.  Catley,  15  June  1889, 1  D. 
1026  ;  Dolphin  v.  Robins,  8  Macq.  678,  per 
Lord  Granworth. 

(r)  8  Macq.  681. 
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CHAPTER  II. 


INTERNATIONAL  LAW  IN  RELATION  TO  WILLS 

AND  SUCCESSION. 


I.  Regulation  of  Intestate  Succession. 

II.  Validity  of  Willi  and  Testamentary 
Dispositions. 

III.  Interpretation  of  Wills  and  Testamen- 
tary Dispositions. 


IV.  Election. 
V.  Administration  of  the  Succession. 

VI.  Revenue  Laws. 

VII.  Jurisdiction. 

VIII.  Ascertainment  of  Foreign  Law. 


Limits  of  the 
subject. 


Btatuta  realia  et 
personalia. 


30.  The  law  of  succession,  which  is  concerned  with  the  distribu- 
tion of  a  man's  entire  estate  and  the  adjustment  of  the  claims  of 
his  heirs  and  representatives  without  distinction  of  locality  or  na- 
tionality, has  many  international  relations,  and  involves  in  a  greater 
degree  than  any  other  branch  of  private  right  the  consideration  of 
the  question,  What  is  the  system  of  law  governing  the  particular 
right  or  relation  ?  In  a  work  relating  to  the  Scottish  Law  of  Suc- 
cession, it  is  proper  that  we  should  consider,  in  the  outset,  what 
are  the.  relations  of  succession  which  the  law  of  Scotland  is  com- 
petent to  regulate. 

31.  The  general  solution  of  questions  of  this  class  is  the  province 
of  international  law,  and  to  this  source  it  will  be  our  object  to  trace 
the  authorities  in  the  law  of  Scotland  on  the  subject  of  foreign  suc- 
cession. For  the  purposes  of  this  work,  the  principles  of  interna- 
tional law  upon  which  our  Courts  have  been  in  use  to  proceed,  are 
assumed  to  be  consistent  with  the  doctrines  of  general  jurispru- 
dence. In  so  far  as  these  doctrines  are  still  the  subject  of  contro- 
versy, reference  is  made  to  works  expressly  relating  to  the  subject 
of  international  law ;  for  the  limits  of  our  subject,  already  we  fear 
too  widely  extended,  do  not  admit  of  our  entering  upon  a  general 
discussion  of  the  application  of  the  statuta  realia  and  statuta  per- 
sonalia. Upon  this  subject  we  shall  only  further  observe,  that 
there  is  now  a  very  general  concurrence  of  opinion  amongst  jurists 
upon  the  principles  which  regulate  the  relations  of  private  interna- 
tional right ;  and  that  the  divergence  of  opinion  which  is  observ- 
able in  the  writings  of  the  jurists,  is  in  a  great  measure  due  to  the 
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fact  of  these  principles  being  applied  by  different  authors  to  differ-    chaptbb  h. 
ent  systems  of  municipal  law. 

32.  For  example,  in  questions  between  England  and  Scotland,  Divergw»«  of 
or  between  either  of  these  countries  and  any  of  the  states  of  nor-  subjeST  °° 
thern  Europe  in  which  the  distinction  of  real  and  personal  succes- 
sion prevails,  an  importance  is  assigned  to  the  operation  of  the  star 

tuta  realia,  or  leges  loci  ret  sitce,  which  is  not  conceded  to  them  by 
the  jurists  of  those  states  in  which  the  distinction  is  not  recognised. 
From  the  point  of  view  of  those  countries  from  which  the  institu- 
tions of  the  feudal  system  and  primogeniture  have  disappeared  it 
is  not  surprising  that  the  tendency  of  opinion  should  be  towards 
the  extension  of  the  operation  of  the  lex  domicilii  to  the  universitas 
of  the  succession,  without  distinction  of  moveable  or  immoveable. 
But  this  opinion,  so  ably  advocated  by  Savigny(a)  and  other  conti- 
nental jurists,  is  quite  inapplicable  to  international  questions  in- 
volving the  right  of  succession  to  real  estate  in  Great  Britain. 

33.  It  must  ever  be  remembered  that  although  the  principles  of  Division  of  Uws 
international  jurisprudence  are  equally  binding  on  all  nations,  yet  uomareUtio™ 
in  their  application  to  the  relations  of  right  which  result  from  the 

collision  of  different  combinations  of  municipal  laws,  they  also 
necessarily  give  rise  to  distinct  combinations  of  international  ques- 
tions, or,  as  they  may  be  termed,  systems  of  applied  international 
law.  In  this  place,  we  are  concerned  with  the  applied  interna- 
tional law  of  Scotland  in  relation  to  succession,  as  established  by 
the  decisions  of  our  courts,  and  by  the  judicial  expositions  and 
opinions  of  jurists  of  those  countries  whose  administration  of  inter- 
national jurisprudence  admits  of  being  identified  with  our  own. 

34.  The  solution  of  the  questions  of  private  international  law  Division  of  the 
with  which  we  are  concerned,  resolves  into  the  application  to  the  ^E^0' the 
particular  question  of  right  of  one  of  the  four  systems  of  law,  which 

are  designated,  in  virtue  of  their  relation  to  the  right  in  question, 
as  the  lex  domicilii,  the  lex  loci  rei  siloe,  the  lex  loci  actus,  and  the 
lex  fori.  Without  pretending  to  make  an  exhaustive  division  of  the 
subject,  we  shall  be  able  to  classify  the  questions  which  result  from 
the  relations  of  rights  of  succession  in  Scotland  with  those  of  foreign 
countries,  under  the  following  heads : — (1)  ^Regulation  of  intestate 
succession ;  (2)  validity  of  the  testamentary  disposition  (capacity 
of  the  granter — lawfulness  of  grant,  and  capacity  of  grantee — form 
of  the  instrument) ;  (3)  interpretation  of  testamentary  dispositions ; 
(4)  election ;  (5)  administration  of  successions  (aditio  hereditatis — 
title — responsibility  of  executors) ;  (6)  revenue  laws ;  (7)  jurisdic- 
tion ;  (8)  ascertainment  of  foreign  law.     Several  of  the  questions 

(a)  Traitt  de  Droit  Romain,  \\  376-378. 
VOL.  I.  B 
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which  we  shall  have  occasion  to  notice,  may  be  studied  to  greater 
advantage  in  connection  with  the  branches  of  law  to  which  they 
belong  than  in  their  international  relations ;  and  they  are  so  dealt 
with  in  the  body  of  the  work.  By  referring  to  the  chapter  in  which 
the  particular  relation  of  right  is  discussed,  the  reader  will,  it  is 
hoped,  be  enabled  to  supply  what  is  defective  in  the  discussion  of 
the  subject  in  its  international  aspect,  (ft) 


Moveable  and 

immoveable 

succession. 


SECTION  I. 
REGULATION  OF  INTESTATE  SUCCESSION. 

35.  With  regard  to  intestate  succession,  the  rules  of  international 
law  are  simple  and  of  easy  application.  The  succession  to  the 
moveable  estate  is  wholly  governed  by  the  law  of  the  domicile  of 
the  intestate  at  the  time  of  his  decease ;  that  of  the  immoveable 
estate  (which,  as  regards  estate  situated  in  Scotland,  is  identical 
with  heritable  succession)  is  governed  strictly  by  the  lex  loci  rei 
8ita>.(c)  The  rule  is  applied  in  precisely  the  same  way,  whether 
its  operation  tends  to  subject  the  estate  to  the  Scottish  law  of  suc- 


(b)  By  far  the  most  comprehensive  and 
the  best  exposition  of  the  law  of  succession 
in  its  international  relations  is  that  given  by 
the  late  Mr  Burge,  in  the  fourth  volume  of 
his  Commentaries  on  Colonial  and  Foreign 
Law.  Among  modern  treatises,  reference 
may  also  he  made  to  Story's  Conflict  of 

aws,  chapters  11  and  12  ;  Phillimore  on 
International  Law,  vol.  iv,  chapter  48  ; 
Karnes'  Equity,  book  iii,  ch.  8  ;  Robertson 
on  Personal  Succession ;  Jarman  on  Wills, 
chapter  1 ;  Savigny,  Traite  de  Droit  Ro- 
main,  gg  876-878;  FcbHx  and  Deman- 
geat,  Droit  International,  4eme  ed.,  torn,  i, 
p.  260,  g  116;  De  Chassat,  Traite  de  Sta- 
tute, 1.  1,  tit.  8,  ch.  1,  and  1.  1,  tit.  4,  ch.  6 ; 
Bar,  Internationale  Privat  und  Stafrecht, 
Abt.  8,  §  6 ;  see  also  Huber.  ad  Pand. 
i,  8,  App.  de  Confl. ;  Voet  ad  Pand.  i, 
4,  pars  2,  de  Statutis.  Ample  references 
to  the  older  literature  will  be  found  in  the 
works  of  Burge  and  Story  in  the  passages 
indicated  in  our  notes.  We  have  therefore 
thought  it  unnecessary  to  load  our  pages 
with  references  which  might  easily  have 
been  transcribed  from  the  works  of  those 
authors,  but  which  would  not  contribute 
in  any  degree  to  the  advancement  of  the 
science  of  jurisprudence.  We  venture  to 
state  another  reason,  which  those  who  are 


the  most  familiar  with  the  older  literature 
will  best  appreciate,  namely,  that  the  bear- 
ing of  its  discussions  upon  such  practical 
questions  as  we  have  treated,  is  too  indirect 
to  admit  of  their  being  used  in  the  manner 
of  express  authority  for  our  propositions. 

(c)  Savigny,  whose  opinion  has  been 
alluded  to,  maintains  the  general  applica- 
tion of  the  lex  domicilii  to  the  whole  suc- 
cession without  distinction;  but,  to^accom- 
modate  his  principle  to  the  actual  state  of 
international  law,  suggests  that  in  those 
countries  where  the  right  of  succession  is 
based  on  the  civil  law  doctrines  of  uni- 
versal succession,  the  law  of  the  domicile 
should  be  decisive  for  the  entirety  of  the 
estate,  while  in  countries,  such  as  England 
and  America,  where  the  principles  of  uni- 
versal succession  are  not  admitted,  the 
succession  of  immoveables  ought  to  be  re- 
gulated by  the  lex  loci  rei  titer;  Droit 
Romain,  g  876,  torn.  8,  p.  800 ;  also  g  877, 
torn.  8.  p.  110.  See  Burge 's  Commentaries 
vol.  iv,  p.  160  et  seq.,  where  all  the  autho- 
rities are  cited,  and  extracts  given  from 
the  opinions  of  the  jurists ;  Story,  g  480 
et  seq.,  as  to  moveable  succession,  and 
g  484  et  seq.  as  to  immoveable ;  De  Chas- 
sat, Traite'  de  Statuts,  p.  371  et  seq.,  who 
states  very  forcibly  the    reasons   which 
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cession,  or  to  that  of  a  foreign  country.  "  Where,"  says  Erskine,(rf)  chapt i*  u. 
"  a  Scotsman  dies  abroad  sine  anirao  remanendi,  the  legal  succes- 
sion of  his  moveable  estate  in  Scotland  must  descend  to  his  next 
of  kin  according  to  the  law  of  Scotland ;  and  where  a  foreigner  dies 
in  this  country  sine  animo  remanendi,  the  moveables  which  he 
brought  with  him  hither  ought  to  be  regulated,  not  by  the  law  of 
the  territory  in  which  they  locally  were,  but  by  that  of  the  pro- 
prietors patria  or  domicile  whence  he  came,  and  whither  he  in- 
tends again  to  return.  This  rule  is  founded  in  the  law  of  nations ; 
and  the  reason  of  it  is  the  same  in  both  cases."  The  early  decisions 
are  conflicting,  the  Court  having  in  some  of  them  assumed  the  lex 
loci  rei  sites  to  be  the  universal  law  of  succession ;  but  the  law,  as 
stated  by  Erskine,  was  established  by  the  final  judgments  in  the 
cases  of  Bruce  v.  Bruce  (e)  and  Hog  v.  LasMey.(f) 

36.  The  investigation  of  intestate  succession  in  its  international  Questions  m  to 
relations  involves  two  collateral  questions  which  are  antecedent  to  estate;  (2)%'- 
the  application  of  the  municipal  law  of  succession : — First,  by  what pmquity* 

law  is  the  moveable  or  immoveable  quality  of  the  subject  to  be  de- 
termined ?  secondly,  what  law  has  cognisance  of  the  propinquity 
of  the  person  claiming  the  succession  ? 

37.  (1)  It  is  the  function  of  the  law  of  the  situs  to  determine  the  Quality,  of  estate 

i  .  fpn»  lit         ■••  11  •  determined  by 

proper  character  of  a  fund,  i.e.,  whether  it  is  moveable  or  immove-kxkir««te. 
able;  and  in  the  case  of  incorporeal  subjects,  as  stocks  or  mortgages, 
the  country  where  the  deed  of  security  was  granted,  or  where  the 
debt  or  dividend  is  payable,  is  for  this  purpose  to  be  deemed  the 
situs  rei.(g)  Thus,  by  the  application  of  the  municipal  law  of  Scot- 
land, bonds  secluding  executors,  as  also  money  secured  on  heritable 
estate,  are  relegated  to  the  class  of  immoveable  subjects,  and  are 
deemed  incapable  of  being  transferred  by  testament ;  international 
law,  accordingly,  prescribes  that  the  succession  to  these  subjects 
shall  be  regulated  by  the  law  of  Scotland. (A)  Conversely,  bonds 
bearing  interest,  and  mortgages  on  real  estate,  payable  in  England, 
or  the  colonies  where  the  common  law  is  in  force,  are  moveable 


justify  the  State  in  regulating  the  succes- 
sion to  the  soil  of  its  own  territory,  and 
in  declining  to  recognise  the  law  of  the 
domicile;  also  Bar,  Int.  Recht.  §  107, 
who  discusses  at  great  length  the  claims 
of  the  lex  domicilii  and  lex  loci  rei  sites . 

(d)  Ersk.  3,  9,  4,  citing  Broun  v.  Broun, 
1744,  M.  4604. 

(e)  Bruce  v.  Bruce,  1788,  M.  4617,  16 
April  1790,  8  Pat.  163.  Lord  Thurlow's 
speech  is  quoted  by  Burge  (iv.,  168)  as  the 
leading  authority  on  this  point. 

(/)  Hog  v.    Lashley,  1791,  M.    8193; 


7  May  1792,  8  Pat.  247.  See  the  opinion 
of  Lord  President  Campbell,  p.  264. 

(g)  Clarke  v.  Newmarsh,  16  Feb.  1886, 
14  Sh.  488,  and  cases  cited  below.  The 
decisions  of  the  Courts  of  England  are  to 
the  same  effect;  see  Price  v.  Dewhurtt, 
4  Myl.  &  Cr.  81 ;  Jernmgham  y.  Herbert, 
4  Russ.  388,  and  dictum  of  Sir  J.  Stuart  in 
Pearmaitt  v.  Twist,  2  Giff.  186. 

(A)  Rots  v.  Rose,  4  July  1809,  F.C.; 
Mead  v.  Anderson,  16  Nov.  1880, 4  W.  &  S. 
828.  See  also  Murray  v.  E.  of  Rothes,  80 
June  1836,  14  Sh.  1049. 
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estate ;  and  the  Court  of  Session,  applying  the  rule  of  international 
law,  holds  the  succession  to  those  subjects  to  be  according  to  the 
law  of  the  deceased  person's  domicile,  (i)  But  where  a  fund  is 
alleged  to  have  been  converted  from  its  natural  character,  e.g.9 
where  it  is  an  investment  of  the  proceeds  of  property  of  a  different 
character,  or  is  held  by  trustees  subject  to  a  direction  to  sell,  then 
its  character,  as  converted  or  unconverted  estate,  is  to  be  deter- 
mined by  the  law  of  the  domicile  of  the  maker  of  the  deed.(j)  In- 
corporeal funds  not  classed  as  immoveable  by  the  law  of  the  situs, 
e.g.,  bonds,  bills,  stock,  Ac,  are  moveable  by  international  law,  and 
descend  according  to  the  law  of  succession  of  the  domicile.  (&) 
Propinquity  »  38.  (2)  Propinquity,  in  the  ordinary  case,  is  a  simple  question  of 

dence  arising  on  fact,  and,  as  such,  will  fall  to  be  determined  by  the  court  which 
peidn  haredt-  ^ag  ^g^ga,^  0f  the  petitio  hcereditatis  upon  its  own  rules  of  evi- 
dence. This  court,  in  the  case  of  immoveable  succession,  is  neces- 
sarily the  judicature  of  the  situs  of  the  estate  ;  for  it  alone  has  the 
power  of  putting  the  claimant  into  possession  of  the  estate.  In 
the  case  of  moveable  succession,  the  question,  as  we  shall  see  here- 
after^?) may  be  raised  either  in  the  court  of  the  domicile  or  in 
that  of  the  country  where  the  subjects  are  situated,  and  where  they 
are  sought  to  be  recovered.  We  speak  here  merely  of  the  fact  of 
relationship,  e.g.,  that  A.  B.  is  the  son,  brother,  or  first  cousin  of 
C.  D. ;  for  the  computation  of  degrees  is,  of  course,  a  part  of  the 
general  law  of  succession,  and  follows  the  rule  stated  in  a  previous 
paragraph,  (m)  Where,  however,  the  fact  of  propinquity  depends 
upon  the  validity  of  a  marriage,  or  the  legitimacy  of  issue,  it  is 
necessary  to  distinguish. 

39.  Marriage,  as  a  general  rule,  is  to  be  held  good  all  over  the 
world  if  it  has  been  validly  contracted  according  to  the  law  of  the 
place  in  which  the  ceremony  was  performed,  or  the  contract  made, 
lex  loci  actu8.(n)     Children  born  ex  justis  nuptiis  are  legitimate  all 


Validity  of  mar- 
riage and  legiti- 
macy of  child- 
ren. 


(t)  Newlands  v.  Chalmers1  Trs.t  22  Nov. 
1882,  11  Sh.  66;  Downie  v.  Doumus  Trs., 
14  July  1866,  4  Macph.  1067.  Tho  prin- 
ciple had  previously  been  recognised  in 
the  cases  as  to  the  respective  liabilities  of 
the  real  and  personal  estates,  such  as 
Wightman  v.  I) disk's  Trs.,  1802,  M.  4479  ; 
as  to  which  see  chap.  72. 

(j)  HaJUCs  Trs.  v.  Hall,  18  July  1864, 
16  D.  1067 ;  Murray  v.  Earl  of  Rothes, 
80  June  1886,  14  Sh.  1049.  Here  the  de- 
ceased was  domiciled  in  England,  accord- 
ing to  the  law  of  which  money  secured  on 
land  is  personal  estate.  Lord  Fullarton, 
applying  the  law  of  the  situs  ret,  found  that 


money  secured  on  landed  estate  in  Scot- 
land was  heritable  as  to  succession ;  and, 
applying  English  rules  of  interpretation  to 
the  construction  of  a  power  of  sale  in  a 
trust-settlement,  found  that  the  securities 
in  question  had  not  been  converted  into 
personalty. 

(k)  Ersk.  8,  9,  4.  This  subject  is  very 
fully  discussed  by  Burge,  Comm.,  part  2, 
chap.  1. 

(I)  Infra,  section  7. 

(m)  Burge's  Commentaries,  vol.  i?., 
p.  167. 

(n)  The  investigation  of  the  interna- 
tional relations  of  marriage  and  legitimacy 
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over  the  world ;  and  where  the  laws  of  all  civilised  communities  qbaptkb  h. 
are  identical,  no  international  question  can  arise,  (o)  But  the 
general  investigation  of  the  question  of  legitimacy  pertains  to  the 
law  of  the  domicile  of  the  person  whose  statics  is  in  question ;  and 
to  this  law  resort  must  be  had  where  the  legitimacy  of  any  per- 
son requires  to  be  proved  in  order  to  establish  a  claim  to  a  succes- 
sion, whether  real  or  personal,  testate(p)  or  intestate.^)  By  this 
rule  (subject  to  the  exception  to  be  immediately  noticed)  all  ques- 
tions of  legitimation  per  subsequent  matrimonium  are  solved,  (r)  In 
the  leading  case  on  this  subject,(*)  Miss  Munro  was  born  illegiti- 
mate in  England,  and  the  subsequent  marriage  of  her  parents  was 
contracted  in  England ;  yet,  in  respect  that  her  father  was  at  the 
time  of  her  birth,  and  also  of  his  subsequent  marriage,  a  domiciled 
Scotchman,  she  was  held  to  be  legitimate,  and  to  be  entitled  to 
succeed  as  heir-female  to  an  entailed  estate  in  Scotland,  (t)  Where, 
however,  the  law  of  legitimation  per  subsequens  matrimonium  is 
held  by  the  courts  of  the  situs  of  the  real  estate  to  be  repugnant  to 
the  institutions  of  the  country,  the  law  of  the  situs  is  applied  to 
the  effect  of  refusing  to  recognise  such  legitimation  as  constituting 
a  title  to  real  estate.  This  was  the  ground  of  decision  in  the  cele- 
brated English  case  of  Birtwhistle  v.  Vardill,  decided  by  the  House 
of  Lords  at  the  same  time  as  the  Scotch  cases  of  Munro  and  the 
Countess  of  Dcdhousie.(u)  On  similar  principles,  it  was  held  by  the 
House  of  Lords,  on  appeal  from  the  Court  of  Session,  that  heri- 
table estate  in  Scotland  did  not  pass  to  the  issue  of  a  marriage, 
which  by  the  law  of  Scotland  was  deemed  incestuous,  although  by 
the  law  of  England  (where  the  marriage  was  contracted)  the  mar- 
riage could  not  be  challenged  after  its  dissolution,  (x) 

40.  The  law  of  the  domicile  of  the  deceased,  in  virtue  of  its  Legitim  and  jus 
general  function  of  regulating  the  distribution  of  the  personal  estate, reWcto* 


would  lead  us  too  far  from  our  present  sub- 
ject. We  are  here  concerned  only  with 
the  exception  to  the  general  rule  which 
has  just  been  stated. 

(o)  On  this,  and  the  correlative  questions 
as  to  marriage,  reference  is  made  to  Mr 
Fraser's  Treatise. 

(p)  Munro  v.  Munro,  10  Aug.  1840, 
1  Bob.  492. 

(?)  Countess  of  Dalhousie  v.  M'DowaU, 
16  Sh.  6;  10  Aug.  1840,  1  Rob.  476. 

(r)  Savigny,  Droit  Romain,  \  877,  torn.  8, 
p.  810 ;  4  Burge,  p.  158 ;  and  see  the  re- 
marks of  the  same  author  in  reference  to 
the  function  of  the  forum  rei  sites,  p.  165. 

(*)  Munro  v.  Munro,  supra. 


(t)  This  was  doubtless  the  principle  of 
the  decision  in  Goodman  v.  Goodman, 
8  Giff.  648,  where  an  Englishman  haying 
removed  to  Holland,  and  there  married 
his  mistress,  it  was  held  that  the  child- 
ren born  in  Holland  were  legitimated  by 
the  subsequent  marriage  of  their  parents, 
but  that  those  born  in  England  had  their 
status  irrevocably  fixed  by  the  law  of  the 
domicile  of  birth. 

(u)  Birtwhistle  v.  Vardill,  reported  as  an 
appendix  to  the  above-mentioned  cases  in 
1  Rob.  627. 

(x)  Fenton  v.  Livingstone,  15  July  1859, 
8  Macq.  497,  reversing  the  judgment  of  the 
Court  of  Session. 
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chaptib  H.    determines  the  children's  claims  to  legitim,  and  also  the  claims 
competent  to  the  widow,  (y)     The  case  of  Hog  v.  Lashley  (z)  esta- 
blished that  proposition,  and  also  this  corollary  from  it — that  inas- 
much as  the  right  to  legitim  and  jus  relictce  vest  at  death,  regard 
must  be  had  to  the  domicile  of  the  person  at  his  death,  and  not  at 
the  date  of  his  marriage,  or  of  the  birth  of  the  children.     The  same 
rule  has  been  applied  by  the  judges  of  the  Court  of  Chancery  in, 
England  in  the  distribution  of  the  property  of  deceased  persons 
whose  personal  estates  were  situated  partly  in  England  and  partly 
in  Scotland,  (a)     Where  the  deceased  is  proved  to  have  died  domi- 
ciled in  England,  the  Court  of  Session,  in  distributing  his  moveable 
estate,  necessarily  applies  the  English  law  of  succession,  and  recog- 
nises neither  the  jus  rdictce  (b)  nor  the  claim  of  the  wife's  represen- 
tatives to  her  share  of  the  goods  in  communion,  (c)    * 
Collation  an  in-       41.  Collation  is  regarded  as  an  incident  of  the  moveable  rather 
movable  sue-     ^an  °f  the  immoveable  succession,  and  it  has  place  accordingly  only 
cession.  where  it  is  recognised  by  the  lex  domicilii. (d)   If,  therefore,  an  intes- 

tate dies  domiciled  in  England  (where  the  heir  is  entitled  to  a  share 
of  the  moveables  without  collation),  the  heir  will  not  be  bound  to 
collate  the  Scotch  heritable  estate  as  a  condition  of  his  claiming  a 
share  of  the  personalty  under  the  English  Statute  of  Distribu- 
tions, (e)  But  where  an  intestate  dies  domiciled  in  Scotland,  his 
eldest  son,  or  other  lineal  representative  claiming  a  share  of  the 
personal  succession  under  our  law,  is  bound  to  collate  the  real  estate, 
whether  situated  in  England  or  elsewhere,  which  he  inherits  from 
the  ancestor  as  his  heir-at-law.  (/) 
liana  vacantia.  42.  According  to  Savigny,(y)  the  right  to  the  perception  of  bona 
vacantia  is  to  be  regarded  as  supplementary  to  the  law  of  succession, 
and  it  belongs  to  the  fisk  of  the  defunct's  last  domicile.  This  state- 
ment may  be  admitted  subject  to  the  necessary  correction  for  the 
case  of  immoveable  property. 

(y)  4  Burge,  pp.  168-60,  as  to  the  widow's  (b)   Nisbett  v.   Nisbetfs   Trs.,  24  Feb. 

rights,  and  p.  308  et  seq.t  where  legitim  is  1835,  13  Sh.  517. 

specially  discussed  in  relation  to  interna-  (e)  Newlands  v.  Chalmers*  Trs.,  22  Not. 

tional  law  ;  Bar,  Int.  Recht,  ?  112.  1832, 11  Sh.  65;  MaxweU  v.  M'Clurt,  20  D. 

(z)  Hog  v.  Laskley,  7  May  1792,  8  Pat.  807 ;  7  March  1860,  3  Macq.  852. 
247;  12  July  1804,  4  Pat.  581.  See  also  CoU  (d)  4  Burge,  780 ;  Pothier,  Successions, 

ville  v.  Lauder,l800,  M.  "Succession,"  App.  ch.  4,  art.  8,  ed.  Dupin,  torn.  7,  p.  219. 
No.  1 ;  M .  of  Breadalbane  v.  M.  of  Chandos,  (e)  Balfour  v.  Scott,  M.  2379 ;  11  March 

16  Aug.  1886,  2  S.  &  M4L.  877  ;  22  July  1798,  8  Pat.  800 ;  Robertson  v.  Robertson, 

1887,  2  S.  &  M'L.  402.    The  law  of  the  16  Feb.  1816,  F.C.;  Brodiev.  Barry,  2  Ves. 

domicile  also  regulates  the  claim  of  the  &  Bea.  180. 

wife's  representatives  to  her  share  of  the  (/)  Robertson  v.  M'Vean,  18  Feb.  1817, 

goods  in  communion ;    Kennedy  v.  Bell,  2  F.C. ;    Dundas  v.  Dundas,  14  Jan.  1829, 

Feb.  1864,  2  M;acph.  587.  1  Jur.  7. 

(a)  Sommerville  v.  Sommerville,  5  Ves.  749,  (g)  Savigny,  Droit  Romain,  \  877,  torn.  8, 

786  ;  Munroe  v.  Douglas,  6  Madd.  394.  p.  311 ;  Bar,  Int.  Recht,  \  114. 
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CHAPTER   U. 


SECTION  II. 
VALIDITY  OF  WILLS  AND  TESTAMENTARY  DISPOSITIONS. 

43.  A  testamentary  disposition  may  be  null  or  ineffectual — (1)  Validity  in  wu- 

,  -  ,.     v-r*  l    *      ^  *  /o\    i  tionto-(l)the 

by  reason  of  some  disability  personal  to  the  granter ;  (2)  by  rea-  ^ranter ;  (2)  the 
son  of  some  prohibition  of  the  municipal  law  applicable  to  the  |^teeY(3)  the 
nature  of  the  grant,  or  to  the  person  of  the  grantee ;  and  (3)  by  ,nstrument- 
reason  of  informality  in  the  instrument  itself,  or  in  the  solemnities 
attending  its  execution. 

44.  (1)  Incapacity  may  result  from  imbecility  of  mind  ;  from  what  law  regu- 
nonage ;  or  from  the  restraints  which  are  imposed  by  positive  law  ^c^^10*" 
on  the  weaker  sex,  and  particularly  on  married  women.    Prima 

facie,  the  capacity  to  perform  any  legal  act  is  to  be  determined  by 
the  law  of  the  domicile  ;(A)  but  the  strict  application  of  this  rule 
is  attended  with  many  inconvenient  consequences,  and  the  better 
opinion  seems  to  be  that,  as  regards  the  disability  of  nonage,  a  con- 
tract shall  be  held  valid  if  the  party  against  whom  it  is  to  be 
enforced  is  of  an  age  to  contract,  either  by  the  law  of  his  domicile 
or  by  the  law  of  the  place  where  the  contract  was  made.  As  re- 
gards testamentary  deeds,  the  same  reasons  do  not  exist  for  relax- 
ing the  rule ;  and  in  principle  it  would  seem  that  the  testamenti 
/actio,  or  capacity  to  make  a  testament,  is  governed  by  the  law  of 
the  domicile,  (t)  In  the  case  of  real  estate,  the  law  of  the  situs 
seems  to  have  the  power  of  imposing  disabilities  in  addition  to  those 
which  result  from  the  application  of  the  lex  domiciliu(k)  Thus,  we 
apprehend  that  a  married  woman  would  not  be  able  to  grant  an 
effectual  disposition  of  her  heritable  estate  in  Scotland  except  with 
her  husband's  consent,  even  though  by  the  law  of  the  domicile  she 
was  of  full  age,  and  was  not  subject  to  any  legal  disability  in  respect 


(A)  In  the  case  of  a  change  of  domicile, 
the  capacity  of  making  a  testament,  ac- 
cording to  Savigny  (Droit  Romain,  }  377, 
torn.  S,  p.  307,  also  j  893),  is  required  at 
two  different  periods,  that  of  the  date  of  the 
testament,  and  that  of  the  death  of  the 
testator.  But  the  rule  of  our  law  (see 
i  65,  infra) y  that  a  will  valid  at  the  time 
of  execution  is  not  invalidated  by  a  subse- 
quent change  of  domicile,  would  doubtless 
be  held  to  cover  the  case  uf  objections  ap- 
plicable to  the  capacity  of  the  testator. 
The  same  author  lays  down  that  the  "per- 
sonal capacity,"  as  to  age  and  the  like,  is 
ruled  by  the  law  of  the  testator's  domicile 


at  the  time  of  execution,  without  reference 
to  subsequent  changes  of  domicile.  The 
subject  of  personal  capacity  in  its  inter- 
national relations  is  very  fully  treated  by 
Foeliz  and  Demangeat,  §  86,  4eme  ed., 
torn,  i,  p.  196.  See  Burge,  vol.  iv,  p.  676 ; 
Story,  ch.  iv,  \  60  et  seq. ;  Fraser,  Parent 
and  Child,  2d  ed.,  p.  680;  De  Chassat,  de 
Statute,  pp.  41G-429;  Bar,  Int.  Becht, 
?108. 

(i)  Burge 's  Commentaries,  vol.  iv,  p.  579. 

(k)  4  Burge,  676-9,  citing  Dumoulin  ad 
Cod.  torn.  8,  p.  664,  Peckius  de  Test.  Conj. 
4,  28,  7,  and  other  jurists. 
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chaptib  ii.   of  coverture.     Our  limits  do  not  admit  of  our  entering  into   any 

detailed  exposition  of  the  law  of  personal  capacity  and  status.  (Q 
Uw  which  de-         46.  (2)  With  respect  to  invalidity  attaching  to  the  subject  or 
Iwityof  tLTbfT  nature  of  the  bequest,  (m)  no  good  reason  can  be  assigned  for  devia- 
<*uest-  tion  in  this  respect  from  the  general  rule,  which  assigns  a  para- 

mount importance  to  the  lex  domicilii  in  all  that  concerns  the 
moveable,  and  to  the  lex  loci  rei  sitce  in  relation  to  the  immove- 
able estate.  Both  branches  of  our  proposition  are  supported  by  the 
general  tenor  of  the  authorities  in  the  law  of  Scotland.  And  first, 
as  regards  personal  succession,  the  case  oiBoe  v.  Ander8ony(n)  which 
received  great  and  repeated  consideration,  is  an  authority  for  the  pro- 
position that  the  validity  of  a  bequest  is  to  be  judged  of  by  the  law 
of  the  domicile.  This  was  a  bequest  by  a  domiciled  inhabitant  of  the 
State  of  Louisiana  of  a  sum  of  money  to  the  poor  of  the  town  of 
Dunblane,  in  Scotland,  "  to  be  divided  by  the  resident  minister  ot 
the  Presbyterian  Church,  and  the  two  highest  civil  officers  in  the 
town,  to  be  paid  upon  due  proof  of  their  acceptance  of  the  trust," 
Aa  The  Court  directed  an  inquiry  as  to  the  law  of  Louisiana  in 
reference  to  charitable  trusts,  and  on  proof  that  donations  for  chari- 
table purposes  to  trustees,  or  persons  other  than  municipal  corpo- 
rations, were  ineffectual  according  to  the  laws  of  that  State,  they 
sustained  the  defence,  that  the  trustees  had  no  title  to  maintain 
their  claim.  In  an  early  c£se(o)  it  was  held  by  the  House  of  Lords, 
reversing  the  judgment  of  the  Court  of  Session,  that  the  validity  ot 
a  condition  in  restraint  of  marriage  fell  to  be  decided  by  the  law  of 
England,  in  respect  that  the  testator  was  domiciled  there. 
Law  which  de-  46.  The  question  of  the  lawfulness  of  the  grant  is  closely  identi- 
caiSctty  to*  fied  with  that  of  special  incapacity  attaching  to  the  grantee,  and, 
tote*  for  example,  such  restrictions  as  those  of  the  English  statute  of 

Mortmain,  may,  with  equal  propriety,  be  referred  to  either  class. 
Such  restrictive  laws  may  come  under  the  cognisance  of  the  courts 
of  Scotland  in  cases  of  foreign  succession,  and  in  this  work  it  is 
only  necessary  to  state  the  principles  on  which  they  ought  to  be 
decided.  According  to  Savigny,(p)  a  distinction  is  to  be  taken 
between  (1)  personal  incapacity  (depending  on  age,  sex,  marriage, 

(/)  Under  the  old  law  of  Scotland,  which  would  now  receive  effect  in  Scotland  ac- 

withheld  the  tcttimenti  /actio  frombe&t&TdB,  cording  to  the  capacity  of  the  grantor  in 

it  was  decided  that  the  will  of  a  bastard  the  place  of  his  domicile, 

domiciled  in  England  did  not  carry  move-  (m)  Savigny,  Droit  Romain,  §  877,  ed. 

ablesin  Scotland;  Purvisr.  ChUkolm,  1611,  Fr.  torn.  8,  p.  808;  Story,  Confl.,  U  479(c), 

M.  4494,  cited  by  Ersk.  8,  2.  41.    This  479  (d). 

decision  appears  to  be  at  variance  with  (n)  Boe  v.  Anderson,  8  March  1862,  24 

international  law,  and  although  the  statute  D.  732. 

6  Will.  IV,  cap.  22,  applies  only  to  bastards  (o)   Ommanney  v.  Bingham,  15  March 

domiciled  in  Scotland,  we  apprehend  there  1796,  8  Pat.  448. 

can  be  no  doubt  that  the  will  of  a  bastard  (p)  Droit  Romain,  \  877,  torn.  8,  pp. 
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or  the  like),  which  is  governed  always  by  the  law  of  the  grantee's  qhaftkb  h 
domicile,  never  by  that  of  the  defunct ;  and  (2)  incapacity  resulting 
from  laws  "strictly  obligatory"  (c.gr.,  la  Mart  Civile  in  France, 
Mortmain  in  England),  as  to  which  he  says,  the  tribunal  called  to 
pronounce  will  apply  its  own  laws,  and  consider  for  itself  whether 
the  incapacity  is  such  as  it  ought  to  recognise. 

47.  With  reference  to  incapacity  of  the  second  class,  it  has  English  Mort- 
been  decided,  that  legacies,  by  English  will,  of  money  to  be  laid 

ont  in  land  or  heritable  securities  in  Scotland,  to  be  applied  to 
charitable  uses  within  the  country,  do  not  fall  within  the  prohibi- 
tions of  the  existing  Mortmain  Act,  9  Geo.  II.,  cap.  36. (q)  But  a 
bequest  of  money  to  be  laid  out  in  the  purchase  of  lands,  with  the 
intention  of  appropriating  the  rents  to  charitable  uses  in  Scotland, 
was  held  by  Lord  Lyndhurst  to  be  void  under  the  Mortmain  Act, 
because  it  did  not  appear  upon  the  face  of  the  will  that  the  tes- 
tator had  not  contemplated  the  purchase  of  lands  in  England  for 
the  support  of  a  charitable  institution  in  Scotland,  (r)  The  Court 
of  Session  does  not  consider  itself  to  be  precluded  by  the  Mortmain 
Act  from  giving  effect  to  settlements  made  in  Scotland  of  stock 
in  the  British  funds  for  charitable  purposes  to  be  executed  in  Scot- 
land.^) With  reference  to  personal  capacity,  we  have  decisions  to  the  Exclusion  of 
effect  that  the  question  whether  a  legacy  carries  with  it  the  exclu-  Mwrwge-c  ** 
sion  of  the  marital  rights  of  the  husband  of  the  legatee  (involving  tr*cto- 
necessarily  the  consideration  of  the  competency  of  excluding  such 
rights)  depends  upon  the  law  of  the  domicile,  (t)  The  law  of  the 
domicile,  moreover,  is  held  to  be  the  governing  law  in  relation 
to  the  question  whether  the  provisions  of  a  marriage-contract  are 
or  are  not  revocable,  (u) 

48.  On  one  rather  perplexing  point  touching  the  validity  of  tes-  Nuncupati 
tamentary  dispositions,  a  decision  was  pronounced  which  evidently  wms" 
proceeds  on  the  principle  of  Savign/s  second  proposition, (x)  that 
laws  of  a  strictly  obligatory  character  must  be  enforced,  irre- 
spective of  the  rules  of  the  law  of  domicile ;  and  this  decision  de- 
rives weight  from  its  being  mentioned  with  approval  by  Erskine.(y) 


con- 


809-10.  The  doctrine  here  enunciated  is 
received  in  Scotland.  See  cases  in  next 
paragraph. 

(?)  Mackmtoth  v.  Towneend,  16  Ves.  330. 

(r)  Attorney-Gen.  v.  Mill,  2  Ruse.  C.  C. 
328,  5  Bligh,  693.  See  Curtis  v.  Hutton, 
14  Ves.  637,  641. 

($)  Macara  v.  College  of  Aberdeen,  1786, 
M.  15,946 ;  Hailes,  975. 

(t)  Abbey  y.  Railton,  14  May  1880,  8  Sh. 
746 ;  Hoke  Trt.  v.  Hall,  13  July  1854, 


16  D.  1057.  Compare  Clarke  v.  Newmarah, 
where  the  question  was  whether  a  right 
of  succession,  which  had  vested  in  a  mar- 
ried lady  domiciled  in  Scotland,  fell  under 
the/tt*  mariti  (16  Feb.  1886,  14  Sh.  488). 

(u)  Ramsay  v.  Cowan,  11  July  1838, 
11  Sh.  967. 

(i)  Supra,  i  46. 

(y)  Shaw  v.  Lewie,  1665,  M.  4494,  cited 
in  Ersk.  8,  2,  41. 
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chaptkb  ii.    We  mean  the  decision  that  a  nuncupative  will  (effectual  accord- 
ing to  the  laws  in  force  in  England  before  the  Statute  of  Wills) 
could  not  carry  moveable  estate  situated  in  Scotland.      The  law  of 
Scotland  requires  written  evidence  of  a  last  will,  and  although  as 
regards  the  mere  forms  of  attestation  it  may  be  willing  to  defer  to 
the  laws  of  the  domicile,  it  cannot,  consistently  with  its  own  funda- 
mental principles,  recognise  a  will  which  is  wholly  defective  in  the 
essentials  of  execution. 
Validity  of  dis-         49.  As  regards  the  application  of  the  lex  loci  rei  sites  to  deter- 
SS)iel«tatehcn"  mine  the  validity  of  testamentary  dispositions  of  immobiliafe)  the 
ruled  by  the       decisions  of  our  courts  are  clear  and  consistent.     Heritable  estate 

law  of  Scotland. 


Exceptions. 


in  Scotland  cannot  be  transferred  by  a  testament  or  last  will ;  and 
numerous  are  the  cases  in  which  the  wills  of  foreigners  have 
been  found  ineffectual  for  this  purpose  in  spite  of  the  clearest 
evidence  of  intention  to  convey,  (a)  In  other  cases,  wills  in  the 
English  form,  and  containing  clauses  of  revocation  of  prior  wills, 
have  been  held  ineffectual  to  revoke  settlements  of  landed  estate  in 
Scotland  ;  but  these  decisions  probably  turned  on  the  construction 
of  the  term  "  will,"  as  not  comprehending  dispositions  of  lands ;  (6) 
and  it  is  now  settled  that  a  settlement  of  heritage  may  be  revoked 
by  a  foreign  will.(c)  But  letters  of  instructions  to  trustees  of  he- 
ritage,^) and  wills  or  codicils  dealing  with  heritable  estate  in  the 
exercise  of  reserved  powers ,(*)  are,  as  regards  the  validity  of  the 
instrument  and  the  form  of  attestation,  subject  to  the  same  inter- 
national rules  as  wills  of  personalty.  (/) 


(z)  4  Burge,  216-20 :  "  The  power  of 
making  the  alienation  by  testament  is  no 
less  gualita*  rebus  impre**a,  than  that  of 
making  the  alienation  by  contract.  When, 
therefore,  the  question  arises,  whether  the 
immoveable  property  may  bo  disposed  of 
by  testament,  recourse  must  be  had  to  the 
lex  loci  rei  sites"  (p.  217). 

(a)  Melvil  v.  Drummond,  1634,  M.  4483; 
Burge**  v.  Stanton,  1764,  M.  4484;  Craw- 
furd*  v.  Crawfurd,  1774,  M.  4486,  Hailes 
680;  Henderson  v.  Selkrig,  1795,  M.  4489  ; 
Cr*.  of  Robertson  v.  Mason,  1795,  M.  4491; 
Montgomery  v.  Innes,  1795,  Bell,  Fol.  Ca. 
208 ;  Mead  v.  Anderson,  16  Nov.  1880,  4 
W.  &  S.  828.  The  question  of  intention 
is  juris  domicilii,  as  to  which  see  section  4, 
infra  (Election). 

(6)  Dunda*  v.  Dunda*,  1788,  M.  16,686, 
21  May  1788,  2  Pat.  618. 

(c)  Pttrvi*'  Tr*.  v.  Purvis1  Ext*.,  23  Mar. 
1861,  28  D.  812,  infra,  \  68. 

(d)  Stewart  v.  Walton,  1791,  Bell's  Oct. 


Ca.  225 ;  Ker  v.  Lady  Essex  Kef*  Tr*. 
24  Feb.  1829,  7  Sh.  454;  Melvin  v.  Nicol, 
20  May  1824,  8  Sh.  31,  N.  E.  21. 

(e)  Cameron  v.  Mackie,  9  Sh.  601,  29  Aug. 
1888,  7  W.  &  S.  106.  Kidd  v.  Kidd,  9 
June  1843,  6  D.  1187.  In  Tatnall  v.  Han- 
key,  2  Moo.  P.  C.  Ca.  842,  it  was  held  that 
a  will  in  execution  of  a  power  may  be 
authenticated  in  the  manner  prescribed 
by  the  law  of  the  place  where  the  power 
was  created.  See  also,  Re  Alexander,  29 
L.  J.  Prob.  93. 

(/)  As  to  the  application  of  the  lex  loci 
rei  *itct  in  other  countries,  see  the  authori- 
ties collected  in  4  Burge's  Comm.  218-20. 
The  law  of  the  titus,  which  requires  that 
the  testator  should  survive  the  execution 
of  his  will  for  a  certain  number  of  days 
(a  rule  which  prevailed  under  the  custo- 
mary law  of  Normandy  as  well  as  of  Scot- 
land), is  to  be  applied  although  the  tes- 
tator die  domiciled  in  a  country  where  no 
such  rule  prevails. 
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80.    The  recent  case  of  Richmond 8  Trs.  v.    Winton  may  be    chawm  n. 
said  to  form  the  keystone  of  the  structure  by  which  the  Court  „   .  „, 

J  J  ,         Equitable  modi- 

has  bridged  over  the  obstacles  which  the  rules  of  conveyancing  fiction  of  the 
interpose  to  the  reception  of  foreign  wills  disposing  of  heritable 
estate  in  Scotland ;  and  it  would  now  appear  that  such  a  will  is 
effectual  as  a  settlement  of  heritable  estate  wherever  there  is  a  Richmond's  Tn. 
subsisting  dispositive  settlement  of  the  estate,  even  although  that  v" 
dispositive  settlement  should  not  bear  reference  to  purposes  to  be 
afterwards  declared,  and  although  the  will  should  not  bear  to  be  a 
declaration  of  purposes,  or  to  be  addressed  to  the  trustees  of  the 
heritable  estate.  In  this  case  (g)  the  testator,  while  domiciled  in 
Scotland,  executed  a  mortis  causa  trust-disposition  and  settle- 
ment, whereby  he  conveyed  to  trustees  his  whole  heritable  and 
moveable  estates  for  certain  purposes.  The  testator  afterwards 
went  to  reside  in  Ireland,  where  he  executed  a  last  will  and  testa- 
ment,— not  probative  by  the  law  of  Scotland,  and  not  expressed  in 
terms  sufficient  to  carry  Scotch  heritage, — wherein,  without  refer- 
ring to  the  previously  executed  settlement,  or  to  the  trustees 
therein  named,  he  bequeathed  to  certain  other  parties,  as  his  trus- 
tees and  executors,  his  whole  estates,  real  and  personal,  whereso- 
ever situated,  and,  inter  alia,  gave  directions  for  the  disposal  of 
his  heritable  estate  in  Scotland  which  were  inconsistent  with  the 
directions  given  by  the  previously  executed  settlement.  The  law 
applicable  to  the  construction  of  the  two  testamentary  instruments 
is  embodied  in  the  following  declaratory  findings : — (1)  That  the 
last  will  and  testament  executed  by  the  deceased  W.  E.  did  not 
contain  any  valid  conveyance  of  his  Scotch  heritable  estate.  (2) 
That  the  trust-disposition  and  settlement,  in  so  far  as  concerned 
the  conveyance  of  the  said  estate,  was  not  revoked  by  the  last  will 
and  testament.  (3)  That  the  trust-disposition  and  settlement 
subsisted,  and  was  effectual  as  a  conveyance  of  such  estate,  for 
the  purposes  therein  declared  or  to  be  declared  by  any  subsequent 
writing.  (4)  That  the  trust-disposition  and  settlement  and  the 
will  were  to  be  taken  as  containing,  together,  the  whole  of  the 
testator's  testamentary  purposes,  including  his  purposes  with  re- 
spect to  the  distribution  of  the  Scotch  heritable  estate.  (5)  That 
the  Scotch  trustees  were  bound  to  give  effect  to  the  purposes  ex- 

(ff)  Richmond's  Trs.  v.  Winton,  25  Nov.  executed  will  is  made  in  Scotland  or  abroad, 
1864,  8  Macph.  95.  The  authorities  assuming  that  it  is  not  in  the  form  of  a  set- 
chiefly  relied  on  were  Cameron  v.  Mackie,  tlement  containing  a  new  dispositive  con- 
**pru ;  Leith  v.  Lciih,  6  June  1848,  10  D.  veyance.  In  this  view  of  the  question  it 
1137;  and  WiUockv.  Auchterlonie,  M.  5639,  is  no  longer  purely  an  international  one. 
30  March  1772,  8  Pat.  659.  It  will  be  See  remarks  in  chap.  29  (Wills  of  Herit- 
observed  that  the  conditions  of  the  case  able  Estate). 
Are  precisely  the  same  whether  the  last 
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pressed  in  the  said  will,  by  conveying  the  Scotch  heritable  estate 
to  the  trustees  named  in  the  will  for  the  purposes  therein  expressed, 
to  the  exclusion  of  the  purposes  declared  by  the  trust-disposition 
and  settlement,  (h) 

51.  The  principle  of  the  judgment  was  stated  to  be,  that  the 
heir-at-law  is  absolutely  excluded  by  a  dispositive  settlement,  and 
that  such  exclusion  may  be  effected,  not  only  by  a  single  deed  com- 
plete in  itself,  but  also  by  means  of  two  writings  which,  separately, 
may  be  incomplete,  but  which,  taken  together,  may  constitute  a 
perfect  exclusion  of  the  heir  by  a  dispositive  act.  Thus,  a  deed 
conveying  the  heritage  to  trustees  in  the  first  instance,  satisfies  the 
whole  requirements  of  the  law,  by  formally  divesting  the  granter ; 
and  the  heir  being  deprived  of  his  interest  in  the  succession,  the 
trustees  are  bound,  in  a  question  between  two  parties,  both  claiming 
as  testamentary  representatives,  to  give  effect  to  the  last  expression 
of  a  valid  testamentary  intention  on  the  part  of  the  defunct,  (t) 
What  law  wgu-  52.  (3)  According  to  the  best  opinion,  a  will  disposing  of  move- 
tication*  "wii£  aMe  estate  may  be  authenticated  either  in  the  form  prescribed  by 
the  lex  loci  actus,  or  according  to  the  forms  of  the  lex  domicilii; 
testamentary  dispositions  or  devises  of  immoveable  estate,  either  ac- 
Authcntication    cording  to  the  lex  loci  actus  or  according  to  the  lex  loci  rei  sitccQc) 

hejKtoSlui!  ^ut  **  regardfi  the  latter,  it  would  not  be  safe  to  rely  upon  an  au- 
thentication according  to  the  rules  of  the  lex  loci  actus  ;  and  the 
Scotch  authorities  seem  to  require  that  deeds  of  settlement  of  heri- 
table estate  should  be  in  the  form  prescribed  by  the  lex  loci  rei  sitce 
in  the  technical  requisites  both  of  style  and  authentication.  Thus, 
a  foreign  will  would  not  be  held  effectual  to  dispose  of  heritable 
estate,  even  if  it  were  tested  according  to  our  law,  because  it  is  not 
a  de  presenti  conveyance  ;(Z)  while  a  dispositive  conveyance  exe- 
cuted abroad  would  be  equally  invalid  if  any  of  the  Scotch  statu- 
tory solemnities  were  omitted,  (m) 


(h)  Abridged  from  the  interlocutor  of 
the  Second  Division  of  the  Court,  8  Macph. 
118. 

(•')  See  particularly  the  opinion  of  Lord 
N eaves,  8  Macph.  111. 

(k)  Savigny,  Droit  Romain,  torn.  8,  p. 
851 ;  Fcelix,  \\  78-86,  4eme  e<L,  torn  1,  pp. 
164-196 ;  4  Surge's  Comm.  p.  581 ;  Bar, 
Int.  Recht,  g  109.  The  authorities  cited 
by  Barge,  pp.  682-587,  clearly  establish 
the  applicability  of  the  rule  locus  regit 
actum  to  settlements  of  immoveable  as  well 
as  of  moveable  estate;  and,  in  Mr  Burge's 
opinion,  the  lex  loci  actus  is  applicable  un- 
less in  cases  where  the  local  law  expressly 


requires  that  deeds  relating  to  real  estate 
should  be  authenticated  according  to  its 
forms  (p.  584).  It  is  remarkable  that 
Story,  who  brings  forward  an  elaborate 
array  of  authorities  to  establish  the  appli- 
cation of  the  laws  of  the  domicile  (§g  464- 
478)  and  of  the  locus  rei  siUz  (§{  474-479) 
in  relation  to  the  form  and  attestation  of 
wills  of  moveable  and  immoveable  estate 
respectively,  is  silent  as  to  the  application 
of  the  maxim  locus  regit  actum  to  testa- 
ments or  wills  of  moveables. 

(J)  MdviUey.Drummond,  1684,  M. 4488; 
Crawfurds  v.  Crawfitrd,  1774,  M.  4486. 

(m)  Ersk.  8, 2, 40,  citing  E.  of  Dalkeith  v. 
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63.  But  the  restrictive  operation  of  the  lex  loci  ret  sites  appears    chaptke  n. 
to  be  confined  to  deeds  of  actual  conveyance;  and  accordingly,  it  I)jrtjllctjoll  j,, 
has  been  held  that  an  obligation  to  convey  Scotch  heritable  es-  c«e  of  »n  obH- 
tate  may  be  effectually  undertaken  in  a  deed  framed  in  conformity      °n   00llTf3r* 
with  the  lex  loci  actus,  even  when  the  subject  of  the  conveyance  is 

an  inheritance,  (n)  On  this  principle  it  should  seem  that  a  man- 
date or  power  of  attorney,  executed  in  conformity  with  the  law  of 
the  granter's  residence,  would  be  a  good  authority  for  the  execution 
of  a  regular  conveyance,  (o)  It  has  been  solemnly  decided  that  a  BeTocatfon  of 
settlement  of  heritage  may  be  revoked  by  a  deed  executed  accord-  heritage, 
ing  to  the  law  of  the  testator's  residence  (lex  loci  actus)  at  the  time 
of  the  execution  of  the  deed.(p) 

64.  With  regard  to  wills  of  personalty,  the  rule  locus  regit  actum  Authentication 

•  .  -it  Tti  mi  i  •    ■  f  i  .    .     of  wills  of  move- 

lS  universally  applicable.     The  general  opinion  of  modern  jurists  abiewute. 

is  also  favourable  to  the  recognition  of  wills  executed  according  to 
the  forms  required  by  the  law  of  the  testator's  domicile  ;(g)  and,  in 
practice,  the  wills  of  British  subjects  resident  abroad  were  always 
admitted  to  pxobate  or  confirmation  if  executed  in  conformity  with 
the  rules  of  our  law.  The  Aet  24  k  25  Vict.,  c.  114,  declares  valid 
any  will  or  other  testamentary  writing  executed  in  conformity  with 
the  forms  prescribed  "  either  by  the  law  of  the  place  where  the  same 
was  made,  or  by  the  law  of  the  place  where  such  person  was  domi- 
ciled when  the  same  was  made,  or  by  the  laws  then  in  force  in  that 
part  of  Her  Majesty's  dominions  where  he  had  his  domicile  of  ori- 
gin."^) This  enactment  does  not  apply  to  settlements  of  heritable 
or  real  estate — the  authenticity  of  which,  not  being  originally  de- 
pendent on  the  law  of  the  domicile,  cannot  in  this  view  be  held  to 
be  affected  by  a  change  of  domicile. 

66.    In  the  case  of  Purvis9  Trs.  v.  Purvis9  Exrs.  it  was  de-  Effect  of  * 
cided  by  the  whole  Court,  after  a  most  elaborate  argument,  that  a  dET  °f  d°ml 
will  executed  in  conformity  with  the  requirements  of  the  lex  loci 
actus  is  not  invalidated  by  reason  of  a  subsequent  change  of  domi- 
cile on  the  part  of  the  testator,  (s)    This  appears  to  be  a  necessary 


Book,  1729,  M.  4464  ;  Purvis9  Trs.  t.  Pur- 
vis9 Exrs.,  23  Mar.  1861,  23  D.  822,  per 
curiam. 

(n)  Cunningham  v.  Lady  Semple,  1706, 
M.  4462 ;  Govern  v.  Boyd,  1790,  BeU's  Oct. 
Ca.223. 

(o)  See  Menzies*  Convey.  3d  ed.  p.  145. 
As  to  wills  made  in  execution  of  powers, 
see  i  49,  supra. 

(p)  Purvis9  Trs.  v.  Purvis'  Exrs.f  28 
Mar.  1861,  28  D.  812,  816,  where  all  the 
English  and  foreign  authorities  are  cited ; 


LeUKs  Trs.  t.  Leith,  6  June  1848,  10  D. 
1137. 

(q)  4  Burge,  pp.  658-90;  Story, 
H  464-473,  and  cases  there  cited.  In  the 
case  of  Nasmyth,  2  Addams,  6,  the  will  of  a 
domiciled  Scotsman,  made  in  England,  but 
authenticated  according  to  that  of  Scotland 
was  admitted  to  probate. 

(r)  24  &  25  Vict.,  cap.  114,  U  1  and  2. 

(*)  23  D.  812.  On  the  question  whether 
a  will  executed  in  conformity  with  the  re- 
quirements of  the  lex  domicilii  would  be 
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deduction  from  the  proposition  that  the  will  is  valid  if  authenticated 
in  the  manner  required  by  the  laws  of  the  place  in  which  it  is  exe- 
cuted. By  the  last  mentioned  statute  (t)  it  is  provided  that  no 
will  or  other  testamentary  instrument  shall  be  held  to  be  revoked, 
or  to  have  become  invalid,  nor  shall  the  construction  thereof  be  al- 
tered, by  reason  of  any  subsequent  change  of  domicile  of  the  person 
making  the  same. 


Law  of  the  do- 
micile the  pri- 
mary canon  of 
interpretation. 


SECTION  III. 
INTERPRETATION  OF  WILLS  AND  TESTAMENTARY  DISPOSITIONS,  (u) 

56.  According  to  the  principles  of  international  jurisprudence, 
the  law  of  the  domicile  of  the  testator  at  the  time  of  his  death  is 
the  primary  canon  of  interpretation  of  his  testamentary  disposi- 
tions.^) A  rule  so  well  settled  and  so  generally  received  (y)  may 
be  supposed  to  require  no  elucidation ;  but  an  attentive  study  of 
the  authorities  leads  to  the  conclusion  that  even  this  fundamental 
doctrine  of  international  right  is  not  absolutely  true  for  every  case 
of  interpretation  of  a  will,  and  that  it  is  only  by  admitting  the  doc- 
trine of  subordinate  canons  of  construction  that  it  can  be  main- 
tained as  a  universal  proposition.      Accordingly,  in  the  discussion 


invalidated  by  a  change  of  domicile,  see 
Story,  I  478 ;  4  Burge,  p.  680 ;  Savigny, 
J  877,  torn,  8,  pp.  806-S  ;  Voet  ad.  Pand. 
28,  8,  12-18 ;  Rodenberg,  de  Stat.  Confl., 
tit.  ii,  par.  2,  cap.  1  and  3  (pp.  104,  112  of 
ed.  1658),  and  observations  of  BouUenois, 
vol.  ii,  pp.  7,  68 ;  Foelix  and  Demangeat, 
§  117,  4eme  ed.,  torn,  i,  p.  268.  It  is  to  be 
observed  that  the  questions  discussed  in  the 
passages  cited  have  relation  also  to  the  in- 
validation of  testaments  by  defect  of  capa- 
city in  the  granter  consequent  on  change 
of  domicile.  The  questions  are  closely 
connected  in  practice  as  well  as  in  the  con- 
siderations upon  which  their  resolution  de- 
pends. 

(t)  24  &  25  Vict.,  cap.  114,  \  3. 

(u)  On  the  subject  of  the  construction 
of  marriage-contracts  as  affected  by  inter- 
national law,  we  refer  to  Mr  Fraser's  able 
exposition  (vol.  i,  p.  736  et  teq.).  The 
chief  distinction  is,  that  the  construction 
is  regulated  generally  by  the  law  of  the# 
"  matrimonial  domicile,"  or  domicile  of 
the  spouses  at  the  time  of  the  marriage. 

(x)  Sir  Charles  Douglas'  case  (Ommaney 
v.  Bingham),  16  Mar.  1796,  8  Pat.  448. 
"  It  is  admitted,"  said  Lord  Loughborough, 
"  not  merely  in  both  parts  of  Great  Britain, 


but  in  all,  at  least  most,  of  the  civilised 
countries  in  Europe,  that  it  is  the  place  of 
a  man's  domicile  which  must  give  the  rule 
for  the  distribution  of  his  personal  pro- 
perty. .  .  .  The  determination  of  your 
Lordships  "  (alluding  to  the  decisions  in 
Bruce  v.  Bruce,  3  Pat.  163,  and  Hog  v. 
Lcuhley,  3  Pat.  247),  "  which  has  been  ac- 
quiesced in  and  followed  in  Scotland,  has 
now  settled  it  as  law  that  the  distribution 
of  an  intestate's  personal  estate,  or  the  con- 
struction or  effect  of  a  will,  must  be  governed 
by  the  law  of  the  place  where  the  intes- 
tate, or  the  testator,  had  his  last  domicile  " 
(3  Pat.  457).  See  also  Lord  Brougham's 
observations  in  YeaU  v.  Thomson,  1  S.  & 
M'L.,  885  et  teq.,  as  to  the  general  appli- 
cation of  this  rule. 

(y)  Savigny,  Droit  Romain,  §  377,  torn. 
8,  p.  808 ;  and  ?  374  B.,  p.  260;  Foelix  and 
Demangeat,  4^me  ed.  i,  260 ;  Story,  §  479 
(a),  et  eeq.;  4  Burgo,"p.  590 ;  Voet  ad  Pand. 
28,  5, 16  and  17;  36,  1,  25;  Boullenois, 
Stat.,  ii,  p.  419.  With  reference  to  the 
effect  of  a  change  of  domicile  on  the 
meaning  and  construction  of  the  will,  see 
Story,  §  479  (g),  and  authorities  there 
cited. 
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of  this  part  of  the  subject,  it  will  be  our  object  to  discover  the  mo-    chapteb  n. 
difications  of  the  general  rule,  and  the  limits  within  which  the  ope- 
ration of  the  subordinate  rules  are  to  be  confined,  (z) 

57.  The  generality  of  the  application  of  the  law  of  the  domicile  Generality  of 
to  the  construction  of  testamentary  instruments  is  illustrated  by  a  ippu^tionto 
class  of  cases  noticed  in  the  preceding  section, (a)  where  this  law  is  testamentary 

.  .  .  .  provisions  in 

invoked  to  decide  upon  the  validity  or  invalidity  of  a  disposition  or  marriage- 
bequest.  For  there  can  be  no  more  authoritative  application  of  the 
function  of  construction  than  that  which  consists  in  applying  to  the 
testamentary  writing  rules  of  municipal  law  by  which  its  provisions 
are  annulled  or  rendered  inoperative.  It  may  safely  be  asserted 
that  the  law  of  the  domicile  is  primarily  applicable,  wherever  the 
purpose  of  the  instrument,  or  of  any  of  its  provisions,  is  testamen- 
tary, although  the  form  of  the  instrument  may  be  that  of  a  de  pr<&- 
senti  conveyance  or  of  a  contract — as,  for  example,  where  a  testa- 
mentary settlement  is  engrafted  on  a  contract  of  marriage.  (ft) 
And  in  a  question  of  the  construction  of  a  testamentary  instru- 
ment or  instruments,  the  dispositions  of  which  have  relation  to 
more  than  one  system  of  laws,  the  law  of  the  testator's  last  domi- 
cile is  to  be  accounted  the  paramount  law  of  interpretation.  It 
alone  takes  cognisance  of  the  succession  as  a  whole ;  it  assigns  to 
the  several  parts  of  the  will  their  places  in  the  order  of  succession ; 
it  reconciles  conflicting  provisions  and  adjudicates  upon  all  ques- 
tions of  implied  revocation ;  and  by  the  application  of  the  principle 
of  election  it  imparts  unity  and  consistency  to  the  entire  scheme  of 
disposition,  (c) 

68.  We  proceed  to  the  consideration  of  the  limits  within  which  Subordinate 
laws  other  than  that  of. the  domicile  may  be  admitted  as  subordi-  Ration*. mter" 
nate  canons  of  interpretation.  The  exceptions  to  the  application 
of  the  law  of  the  domicile  which  have  been  recognised  in  our  prac- 
tice are  referable  to  one  or  other  of  the  following  propositions. 
First,  Where  a  will  or  settlement  disposes  of  immoveable  estate, 
its  construction,  in  so  far  as  relates  to  that  estate,  is  to  be  deter- 
mined by  the  law  of  the  situs.  Secondly,  A  will  expressed  in  the 
technical  conveyancing  phraseology  of  the  country  in  which  the 
succession  is  to  be  distributed,  is  to  be  construed  by  the  judges  of 
that  country  from  their  own  knowledge  of  the  meaning  of  its  lan- 
guage.     Thirdly,  Idem  as  to  walls  expressed  in  popular  language, 

(z)  As  to  the  exercise  of  the  function  of  Hog  v.  Lashley,  7  May  1792,  3  Pat. 

the  Court  of  construction  in  the  interpre-  247  (3d  point) ;  and  see  Abbey  v.  Railion, 

tation  of  a  foreign  will,  see  the  8th  section  14  May  1830,  8  Sh.  746;  Ramsay  v.  Cowan, 

of  this  chapter.  11  July  1833,  11  Sh.  967. 

(a)  Supra,  {  46.  (c)  See  the  coses  infra,  section  4. 
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to  which  the  law  of  the  domicile  assigns  no  special  interpretation. 
Fourthly,  A  will  expressed  in  the  language,  and  using  the  techni- 
cal phraseology  of  the  place  in  which  it  is  executed,  seems,  accord- 
ing to  the  best  opinion,  to  be  subject  to  interpretation  by  the  law 
of  that  place  rather  than  by  the  law  of  the  domicile  ;  and,  in  any 
view,  effect  must  be  given  to  such  explanations  as  the  lex  loci  actus 
can  give  of  its  own  technical  phraseology,  as  a  part  of  the  scheme 
of  disposition  to  which  the  theory  of  interpretation  furnished  by  the 
law  of  the  domicile  is  to  be  applied.  Fifthly,  Subject  to  the  quali- 
fication implied  in  the  last-mentioned  rule,  the  law  of  the  domicile 
controls,  and  in  case  of  direct  conflict  overrules,  the  interpretation 
furnished  by  the  lex  loci  actus,  (d)  In  conclusion,  we  shall  direct 
our  attention  to  some  special  cases  of  construction  which  are  no- 
ticed by  international  jurists. 

59.  (1)  The  simplicity  and  generality  of  the  rule  which  assigns 
to  the  law  of  the  situs  the  function  of  the  interpretation  of  disposi- 
tions of  immoveable  estate,  renders  any  detailed  exposition  unneces- 
sary. The  decisions  of  our  Courts  furnish  many  illustrations  of  its 
application  to  settlements,  whether  of  heritage  in  Scotland  (e)  or  of 
real  estate  elsewhere.  (/) 

60.  The  operation  of  the  lex  loci  rei  sites  is  confined  to  settle- 
rectifdiTpOTimg  ments  disposing  of  the  estate  itself  as  an  immoveable  subject.    But 

testamentary  provisions  which  are  in  their  nature  personal,  al- 
though affecting  real  estate,  appear  to  be  subject  to  the  law  of  inter- 
pretation of  the  domicile.  Of  this  nature  are  instructions  to  trustees 
of  heritable  estate,  (g)  wills  in  execution  of  reserved  powers  of 
disposal,  (A)  obligations  inter  vivos  to  convey  or  burden  heritable 
estate,  (t)  and  deeds  of  revocation,  (k)  As  to  these,  the  law  of  Scot- 
land pronounces  in  favour  of  the  applicability  of  the  lex  domicilii 


Wills  of  im- 
moveable estate 
interpreted  by 
law  of  the  situs 
rei. 


Interpretation 
of  will 


Is  indi- 


(rf)  The  international  jurists  for  the 
most  part  deliver  too  absolutely  the  doc- 
trine of  interpretation  secundum  legem  do- 
micilii. Bar  alone,  amongst  the  modern 
writers  whom  we  have  consulted,  alludes  to 
those  elements  which  may  modify  the  con- 
struction suggested  by  that  law  of  the  do- 
micile,— such  as  language,  local  usage,  and 
the  technical  expressions  of  the  system  of 
jurisprudence  with  which  the  testator  was 
familiar,  or  which  he  had  in  view  in  pre- 
paring his  will  (Int.  Recht,  §  110). 

(e)  Blackett  v.  Gilchrist,  80  May  1882, 
10  Sh.  590 ;  Weir  v.  Laing,  6  Dec.  1821, 
1  Sh.  192,  N.  E.  181 ;  and  the  series  of 
cases  cited  supra,  I  49,  on  the  invalidity  of 
English  wills  to  convey  heritage,  ending 
with  Mead  v.  Anderson,  4  W.  &  S.  828. 


(/)  Macalister's  Exrs.  v.  Macalister's  Trs., 
18  Dec.  1884,  13  Sh.  171;  Ramsay  v. 
Cowan,  11  July  1833,  11  Sh.  967. 

(g)  Stewart  v.  Watson,  1701,  Bell's  Oct. 
Ca.,  225  ;  Ker  v.  Lady  Essex  Ker's  Trs.t  24 
Feb.  1829,  7  Sh.  454. 

(h)  Cameron  v.  Mackie,  9  Sh.  601 ;  29 
Aug.  1833,  7  W.  &  Sh.  106;  Brack  v. 
Hogg,  25  Feb.  1881,  5W.&S,  61,  and 
authorities  there  cited. 

(i)  Oovan  v.  Boyd,  1790,  Bell's  Oct.  Ca, 
228.  See  on  this  point,  Ersk.  8,  2,  89-40; 
Karnes'  Equity  (ed.  1778),  vol.  ii,  p.  328; 
1  Burge,  24 ;  contra  Story,  Conflict,  §  872 

(/)• 

(*)  Purvis'   Trs.  v.   Purvis'  Exrs.,   23 

Mar.  1861,  28  D.  812. 
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And  the  construction  of  a  bequest  of  a  general  residue,  or  share  of  chaptke  n. 
mixed  real  and  personal  succession,  is  in  any  case  to  be  determined 
by  the  law  of  the  domicile,  for  it  is  not  agreeable  to  reason  that 
distinct  destinations  should  be  impressed  upon  subjects  which, 
according  to  the  language  of  the  testator,  are  necessarily  given  to 
the  same  persons,  (f) 

61.  It  may  happen  that,  in  the  construction  of  a  deed,  resort  By  what  Uw  the 
must  be  had  to  different  systems  of  law, — e.g.,  to  the  law  of  the  J^VdetTr- 
testator's  domicile  for  the  ascertainment  of  his  intention  regarding  mined' 

the  disposal  of  his  personal  property,  and  to  the  lex  loci  rei  sites 
for  the  ascertainment  of  the  effect  to  be  given  to  his  disposal  of 
real  or  heritable  property.  A  question  then  arises,  which  we  have 
had  occasion  to  consider  in  connection  with  the  international  regu- 
lation of  intestate  succession,  namely,  which  of  these  systems  of 
law  is  to  determine  the  quality  of  a  given  description  of  property, 
as  real  or  personal,  (m)  The  case  of  Newlands  v.  Chalmers'  Trs.  was 
properly  one  of  intestate  succession.  Mrs  Chalmers,  one  of  the 
persons  whose  succession  was  in  dispute,  left  a  trust-deed  of  settle- 
ment, but  both  this  and  her  contract  of  marriage  were  reduced,  and 
the  succession  of  her  husband,  as  well  as  her  own,  were  thus  left 
to  the  operation  of  law.  A  multiplepoinding  having  been  brought 
in  the  Court  of  Session,  the  main  point  which  arose  was,  whether 
certain  Jamaica  bonds  and  negotiable  paper  left  by  the  husband 
(who  had  died  domiciled  in  Jamaica)  were  to  be  deemed  heritable 
or  moveable.  The  Court  held,  on  the  principle  of  the  decision  in 
Egerton  v.  Forbes,(n)  that  the  quality  of  the  estate — that  is,  whe- 
ther the  securities  were  real  or  personal  property — must  be  deter- 
mined by  the  law  of  Jamaica,  where  they  were  executed,  (o) 

62.  The  principle  that  the  quality  of  the  estate  falls  to  be  deter-  Ross  t.  Rots. 
mined  by  the  law  of  the  situs,  is  equally  applicable  whether  the 
question  is  to  be  determined  for  the  "purpose  of  fixing  the  distribu- 
tion of  the  estate  itself  as  intestate  succession  under  the  law  of 

the  situs,  or  for  the  subordinate  but  important  purpose  of  resolving 
whether  a  will  or  settlement  disposing  of  the  estate  is  to  be  con- 
strued by  the  law  of  the  domicile  or  by  the  law  of  the  situs.(jp) 


(J)  The  case  of  Brown's  Trs.  v.  Brown, 
4  W.  &  S.,  28,  cited  by  Story,  J  490, 
scarcely  touches  the  point ;  and  we  leave 
the  proposition  to  stand  on  its  own  merits, 
only  observing  that  the  cases  of  division  of 
mixed  estate,  in  the  law  of  constructive 
conversion,  have  no  bearing  on  the  ques- 
tion. Here  the  question  is  as  to  the  tes- 
tator's meaning;  there  it  is  as  to  the  course 

VOL  I. 


of  succession  ob  intestate,  after  the  estate 
has  already  vested  in  the  legatees. 

(m)  See  Story,  \  479  (a) ;  4  Burge,  591 ; 
Stewart  v.  Oarnett,  3  Sim.  298. 

(n)  Egerton  v.  Forbes,  27  Nov.  1812,  F.C. 

(o)  Newlands  v.  Chalmers'  Trs.,  22  Nov. 
1882,  11  Sh.  65 ;  and  see  the  cases  on  in- 
testate succession  cited,  supra,  \  87. 

(p)  Boss  v.  Boss,  infra;  Mead  v.  An- 
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ohaptkb  ii.    This  is  illustrated  by  the  case  of  Boss  v.  Boss,(q)  where  it  was 
held,  first,  that  a  personal  bond  to  heirs  secluding  executors  was 
heritable  ex  sua  natura,  though  it  was  conceded  that,  by  the  law  of 
England,  which  was  the  locus  actus  of  the  testament,  a  destination 
to  heirs  would  not  impart  the  quality  of  real  estate  to  a  personal 
security ;  and,  secondly,  that  it  was  to  be  regarded  as  real  estate  iu 
Scotland,  and  therefore  not  capable  of  being  carried  by  an  English 
will  which  was  effectual  to  pass  real  estate  in  England,  (q) 
Settlements  ex-         63.  (2)  That  the  Scotch  law  may  be  legitimately  employed  to 
technicaTimw6     determine  the  construction  of  foreign  trusts,  when  falling  to  be  ad- 
g^2^^n.     ministered  in  Scotland  and  expressed  in  the  phraseology  of  Scotch 
■trued  by  that    conveyancing,  is  a  doctrine  well  established  in  our  law,  although  of 
comparatively  recent  introduction.   The  cases  of  Cameron  v.  Mackte 
and  Norton's  Trs.  v.  Menzies  are  examples.     In  both  cases  the  set- 
tlements consisted  of  a  trust-disposition  in  the  Scotch  form  com- 
bined with  an  English  will ;  and  the  Court  applied  the  rules  of  the 
law  of  Scotland  to  the  interpretation  of  the  total  settlement,  (r) 
wills  in  popular  (3)  In  the  case  of  Thomson's  Trustees  v.  Alexander  the  same  me- 
^mge'  thod  of  interpretation  was  applied  by  the  whole  Court  (contrary  to 

the  opinions  of  Lord  Colonsay  and  a  strong  minority)  to  the  con- 
struction of  a  will  made  in  Newfoundland,  expressed  in  ordinary 
colloquial  language,  and  not  containing  any  technical  expressions.  (*) 
Principle  of  the  64.  The  principle  of  the  decisions  under  consideration  may 
be  thus  stated : — There  is  a  presumption  that  the  testator  makes 
his  will  with  a  view  to  that  law  which  determines  his  succession, 
and  which,  in  virtue  of  that  presumption,  may,  to  certain  effects, 
be  imported  into  the  settlement.  But  this  presumption  seems  to 
be  overcome  when  the  testator  deliberately  clothes  the  expression  of 
his  will  in  the  technical  law  language  of  his  native  country,  or,  it 
may  be,  the  country  of  his  adoption,  though  not  of  his  domicile.  If 
it  be  granted  that  a  testator  may  fix  for  himself  a  conventional 
domicile  of  succession,  the  selection  of  the  language  of  a  particular 
system  of  jurisprudence  as  the  language  of  his  will,  is  at  least 
strongly  indicative  of  an  intention  to  do  so.  The  intention  is, 
of  course,  still  clearer  where  an  express  interpretation  clause  is 
introduced,  as  in  the  Earl  of  Stair* s  case,  where  in  a  marriage- 
contract,  the  parties  agreed  "  that  the  import  and  effect  of  this 
contract,  and  all  matters  and  questions  connected  with  their  in- 
tended marriage,  shall  be  construed  and  regulated  by  the  law  of 

derson,  16  Nov.  1880,  4  W.  &  S.  828.     See  (r)  Cameron  v.  Mackte,  19  May  1831, 

Wightman  v.  DslisWs  Trs.,  1802,  M.  4479,  9  Sh.  601 ;  Norton's  Trs.  v.  Menzies,  4  June 

where  the  question  was  as  to  the  respective  1851,  18  D.  1017. 

liabilities  of  the  real  and  personal  estates.  (s)  Thomson's  Trs.  v.  Alexander,  18  Dec. 

(q)  Boss  v.  Ross'  Trs.,  4  July  1809,  F.C.  1861,  14  D.  217. 
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Scotland."(£)  But  we  think  that  a  reference  to  the  municipal  law  chaptkb  h. 
of  Scotland  is  to  be  implied  when  the  testator  expresses  his  will  in 
the  technical  language  of  that  law.  These  considerations  receive 
some  confirmation  from  the  decisions  in  Rains/ord  v.  Maxwell  and 
Ferguson  v.  Marjortbanks,  which  we  shall  immediately  notice, 
affirmatory  of  the  rule  of  interpretation  laid  down  in  the  Outer- 
House  by  Lord  Eutherfurd,  whose  extensive  scholarship  and  great 
knowledge  of  the  principles  of  jurisprudence  placed  him  above  the 
suspicion  of  being  influenced,  in  a  question  of  this  nature,  by  local 
or  national  prejudices. 

66.  In  Rainsford  v.  MaxwelL  Sir  Samuel  Hannay  had  executed  Bamtford  t. 
a  dispositive  conveyance  of  his  whole  property,  heritable  and  move- 
able, in  favour  of  trustees,  who  were  directed  to  convey  the  residue, 
on  the  expiry  of  certain  liferents,  to  the  truster's  niece.  A  mul- 
tiplepoinding  was  raised,  apparently  to  determine  the  question 
whether  the  fee  had  vested ;  and  a  plea  was  put  upon  record,  to 
the  effect  that  the  settlement  ought  to  be  construed  according  to 
the  law  of  Germany,  where  the  deed  was  executed,  and  where  the 
testator  had  resided  for  thirty  years  prior  to  his  death,  without  ever 
having  returned  to  Scotland.  By  Lord  Rutherfurd's  interlocutor, 
affirmed  by  the  Second  Division,  it  was  found  "  that  the  deed  of 
Sir  Samuel  Hannay  must  be  construed  according  to  the  law  of  Scot- 
land."^) 

66.  In  Ferguson  v.  Marjoribanks,(x)  a  testator,  domiciled  in  Fergu*m  t. 
Jamaica,  by  his  will  executed  in  that  island,  bequeathed  to  trus-  aryyn 
tees  in  Scotland  the  residue  of  his  estate,  consisting  of  real  and 
personal  property  in  Jamaica,  to  be  applied  by  them  in  the  erec- 
tion and  endowment  of  a  free  school  in  Scotland.  The  Court  were 
unanimously  of  opinion  that  the  construction  of  the  will,  in  rela- 
tion to  the  execution  of  the  trust,  was  to  be  determined  by  the 
law  of  Scotland,  and  not  by  that  of  Jamaica.  "  It  were  certainly  a 
very  anomalous  result,"  said  Lord  Eutherfurd,  "  and  one  not  con- 
sistent with  the  best  interests  of  such  a  trust,  that  the  Scotch  law, 
which  had  the  only  direct  jurisdiction,  should  be  forced  to  dis- 
charge its  duty,  not  by  its  own  light,  but  by  the  dim  reflection  of 
the  English  law,  as  it  might  be  gathered  from  the  opinions  of 
English  counsel.  .  .  .  The  Lord  Ordinary  is  more  confirmed 
in  this  view  from  two  circumstances ;  one,  that  the  deed,  espe- 
pecially  as  regards  the  constitution  of  the  Scotch  trust,  is  ex- 
it) E.  of  Stair  v.  Head,  29  Feb.  1844,  (u)  Ramtford  v.  Maxwell,  6  Feb.  1852, 
6  D.  906 ;  and  see  Gordon  v.  Worlie,  1638,      14  D.  460. 

M.  4460.  (z)  Ferguson  v.  Marjoribankt,   1  April 

1863,  16  D.  687. 
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chapter  ii.  pressed  in  apt  terms  of  the  Scotch  law,  and  that  it  is  not  neces- 
sary for  the  Scotch  Courts  to  refer  to  English  law  to  give  a  meaning 
to  those  terms ;  so  that  the  Court  is  not  driven  to  go  elsewhere  for 
the  explanation  of  words  which  are  not  immediately  intelligible. 
The  other  is,  that  the  construction  which  would  be  put  upon  it  by 
the  Scotch  law  seems  to  coincide  with  what  is  the  plain  intention 
of  the  testator.w(y)  The  fact  that  in  this  case  Scotland  was  also 
the  forum  of  administration,  was  obviously  a  very  material  element 
in  the  decision  of  the  case. 
Whether  the  67.  (4)  Among  the  numerous  decisions  upon  questions  of  mixed 

cal  or  place0™  English  and  Scotch  succession  which  are  to  be  found  in  the  Ee- 
c retails  reul.!d  P°rts,  ^  *8  remarkable  that  there  should  still  be  an  absence  of  au- 
tion  to  interpre-  thority  on  the  general  question,  whether  the  law  of  the  domicile  or 
the  law  of  the  place  of  execution  is  to  prevail  in  the  case  of  wills 
expressed  in  the  technical  language  of  the  place  of  execution,  (z) 
The  argument  in  support  of  the  applicability  of  the  law  of  the 
domicile  may  be  thus  stated : — The  lex  loci  actus  is  of  authority 
to  prescribe  the  mode  in  which  deeds  of  that  country  ought  to 
be  authenticated,  and  may  therefore  be  referred  to  for  the  pur- 
pose of  ascertaining  whether  a  settlement  is  or  is  not  duly  au- 
*  thenticated ;  in  other  words,  whether  the  deceased  died  testate  or 

intestate,  so  far  as  the  instrument  in  question  is  concerned.  But 
as  regards  the  interpretation  of  the  deed,  a  different  principle, 
oomes  into  operation.  If  the  maker  of  the  settlement  had  hap- 
pened to  die  intestate,  his  succession,  beyond  all  question,  must 
have  been  distributed  in  conformity  with  the  regulations  of  the 
country  of  his  domicile.  Any  testamentary  settlement  he  may 
make  is,  in  truth,  a  conventional  modification  of  the  legal  succes 
sion,  and  will  naturally  fall  to  be  construed  by  the  light  of  the  laws, 
institutions,  and  forms  of  expression  peculiar  to  that  nation  whose 
prescribed  order  of  succession  it  is  the  purpose  of  the  testator  to 
alter.  By  some  such  train  of  reasoning  the  writers  on  public  law 
seem  to  have  arrived  at  the  conclusion,  that  the  language  of  testa- 
mentary settlements  ought  to  be  construed  by  the  lex  domicilii. 
But  the  art  of  the  conveyancer  has  everywhere  set  bounds  to  the 
application  of  this  theory  of  interpretation ;  for  in  the  majority  of 
cases  settlements  are  expressed  in  the  technical  law  language  of 

(y)  16  D.  639.  meaning  and  the  authenticity  of  the  con- 
(z)  As  to  the  interpretation  of  contracts  tract.  As  regards  wills,  the  method  of 
the  greatest  diversity  of  opinion  has  pre-  construction  established  by  the  case  of  Di 
vailed ;  some  writers  maintaining  the  ap-  Sora  v.  Phillip*  (infra,  sect.  8)  has  re- 
plication of  the  lex  loci  solutionis,  while  moved  the  chief  difficulty  attaching  to  this 
others  assign  to  the  law  of  the  place  of  class  of  questions, 
execution  the  determination  both  of  the 
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the  territory  of  execution,  without  the  least  regard  to  the  country  ohaptib  n. 
of  the  testator's  domicile.  Even  if  it  were  otherwise,  the  testator's 
domicile  might  be  changed  subsequently  to  the  execution  of  the 
will  without  any  corresponding  change  of  testamentary  intention. 
It  seems,  therefore,  more  agreeable  to  reason,  as  it  is  more  con- 
venient in  practice,  to  construe  testamentary  instruments,  where 
construction  is  required,  by  the  light  of  the  law  of  the  place  of  exe- 
cution, and  with  the  assistance,  if  necessary,  of  persons  skilled  in 
the  technical  law  language  of  the  country. 

68.  (5)  The  most  positive  assertion  of  the  authority  attributed  Dictum  in  Pur- 
by  our  law  to  the  law  of  the  domicile  in  relation  to  the  construction  j£  Exrl'  "r 
and  effect  of  wills  is  contained  in  the  observations  of  the  present 
Lord  President  of  the  Court(a)  in  delivering  the  judgment  of  the 
Second  Division  in  Purvis*  Trs.  v.  Purvis9  Exrs. : — "The  law  of  the 
domicile  of  the  deceased  at  the  date  of  his  death  must  determine  not 
only  what  is  the  true  meaning  and  construction  and  effect  of  any  will 
or  deed  of  settlement  he  may  have  left  disposing  of  his  moveable 
estate,  but  also,  as  regards  his  moveable  estate,  whether  he  died 
testate  or  intestate ;  and  if  he  died  testate,  the  law  of  the  domicile 
must  further  determine  what  paper  or  papers  constitute  the  will  of 

the  deceased That  the  law  of  the  domicile  can  alone  settle 

what  is  the  will,  is  a  principle  of  international  law  of  extensive,  if 
not  universal,  acceptation."  We  should  infer  from  these  observations 
that,  in  the  case  of  a  difference  as  to  the  principles  of  interpretation 
between  the  law  of  the  domicile  and  that  of  the  place  of  execution, 
the  former  is  to  be  deferred  to. 

•      69.  It  is  necessary,  however,  to  compare  this  distinct  enunciation  opinions  of 
of  opinion  with  the  more  guarded  and  ambiguous  responses  of  emi-  ^d^owreS*' 
nent  judges  in  previous  cases.     For  example,  in  Trotter  v.  Trotter,  J°d  ^^  Jef- 
Lord  Lyndhurst,  avoiding  the  difficulty,  observed — "  A  will  must  be 
interpreted  according  to  the  law  of  the  country  where  it  is  made, 
and  where  the  party  making  the  will  has  his  domicile." (b)     Equally 
cautious  was  the  remark  of  Lord  Moncreiff  in  Hardman  v.  Rougefs 
Trs.^a.  case  of  a  West  Indian  will — "  Nothing  can  be  clearer  in  in- 
ternational law  than  that  the  construction  of  a  will  is  to  be  regu- 
lated by  the  law  of  the  place  where  it  was  made,  and  of  the  domi- 
cile of  the  party  who  made  it."(c)    The  Lord  Ordinary  (Lord  Jeffrey) 
had  tacitly  evaded  the  difficulty  in  asserting  that  "it  was  indis- 
putable that  the  radical  question,  as  to  who  was  truly  entitled  to 
succeed,  must  be  wholly  ruled  by  the  law  of  the  domicile,  or  of  the 
place  where  the  instrument  was  made."((i) 

(a)  PttrvW  Tr*.  v.  Purvis  Exr*.y  23  D.830.  (c)  Hardman  v.  Rouge t' 8  Tu.  4  D.  1608. 

(£)   Trotter  ▼.  Trotttr%  8  W.  &  S.  416.  (d)  4  D.  1507. 
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70.  In  Macphermm  v.  Tytler(e)  where  the  maker  of  a  settlement 
in  the  English  form  was  also  the  proprietor  of  a  Scotch  estate,  and 
therefore  in  one  sense  ja  domiciled  Scotchman,  the  Court  took  an 
opinion  of  English  counsel  on  the  construction  of  the  settlement, 
the  ultimate  purpose  of  which  was  to  consolidate  into  one  fund  the 
whole  of  the  testator's  fortune  and  moveables,  and  lay  it  out  in  the 
purchase  of  lands  in  Scotland,  which  he  directed  to  be  entailed. 
In  an  English  case,  Enohin  v.  Wylie,  where  the  will  was  Russian 
both  in  respect  of  execution  and  of  the  testator's  domicile,  the  Court 
of  Chancery,  on  being  advised  by  Russian  counsel  that  their  rules 
of  construction,  as  to  the  effect  of  specific  in  controlling  general 
words  of  bequest,  were  similar  to  those  of  the  English  law,  decided 
the  case  on  their  own  view  of  the  meaning  of  the  will.(/) 

71.  Construction  of  Special  Clauses. — The  particular  class 
or  description  of  persons  entitled  to  take  under  a  general  designa- 
tio per8onarum. — e.g.,  to  "  heirs,"  "next  of  kin,"  or  the  like,(y) — 
ought  on  principle  to  be  subject  to  the  determination  of  the  same 
law  which  regulates  the  interpretation  of  the  deed ;  that  is,  at 
least  in  the  case  of  personal  property,  to  the  law  of  the  domicile,  (h) 
As  regards  real  property,  it  appears  there  is  a  division  of  opinion  as 
to  whether  the  lex  domicilii  or  the  lex  loci  rei  sitae  ought  to  prevail,  (t) 
Legacies  are  held  to  be  payable  in  the  currency  of  the  country  in 
which  the  testator  was  last  domiciled,  unless  the  testament  affords 
clear  evidence  that  the  testator  meant  another  currency,  (k)  And  the 
rule  is  not  varied  by  the  circumstance  that  the  legacy  is  to  be  paid 
out  of  the  proceeds  of  real  estate  situated  in  a  country  where  the 
currency  is  different  from  that  of  the  domicile.  (I)  According  to  the 
rules  established  by  the  Court  of  Chancery,  legacies  and  shares  of 
succession  bearing  interest  carry  the  interest  of  the  state  in  which 


(e)  Macpherson  v.  TyUer,  19  Jan.  1850, 
12  D.  486. 

(f)  Wylie  v.  Enohin,  29  L.  J.  Ch.  841 ; 
and  on  appeal,  81  L.  J.  Ch.  402. 

(g)  Macharg  v.  Blane,  1760,  M.  4611 ; 
Henderson  v.  Wilson,  1808,  M.  16,968;  and 
see  Earl  of  Stair  v.  Head  (a  special  case), 
29  Feb.  1844,  6  D.  904. 

(h)  4  Burge,  690-694 :  "  The  ground 
on  which  this  rule  rests  is,  that  as  it  be- 
comes necessary  to  ascertain  the  sense  in 
which  the  testator  has  used  the  expression, 
and  what  laws  of  succession  he  contem- 
plated, it  is  presumed  that  they  were  those 
of  the  country  in  which  he  was  domiciled, 
because  it  must  be  supposed  he  was  fa- 
miliar with  those  laws "   (p.  690).      See 


also  Story,  |  479  (e)  ;  Boyes  v.  BedaU,  88 
L.  J.  Ch.  288. 

(0  De  Chafcat,  Tr.  de  St.  p.  424,  de- 
cides for  the  application  of  the  laws  of  the 
situs,  contrary  to  the  opinions  of  Buxge  (uf 
supra,  citing  Voet,  28, 5, 16;  Sande,  4,  7,  7; 
2  Boullenois,  419,  &c.) ;  of  Story,  |  479  (A) ; 
and  of  Fcelix  and  Demangeat,  §  116,  4lme 
ed.,  i,  262. 

(k)  Burge,  iv.  p.  594,  and  authorities 
cited;  Story,  §  479  (6) ;  Saunders  v.  Drake. 
2  Atk.  466 ;  Pierson  v.  Garnett,  2  Br.  C.C. 
89,  47;  Malcolm  v.  Martin,  2  Br.  C.C.  60. 

(I)  Burge,  ut  supra,  and  authorities  there 
cited.  See  particularly  2  P.  Wins.  88 ;  1 
P.  Wms.  696 ;  2  Bligh  P.  C.  Ca.  89 ;  2 
Atk.  465. 
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the  assets  have  heen  placed  by  the  executors  or  administrators  since    qhaftkb  u, 
they  became  payable.    This  would  also  appear  to  be  the  doctrine  of 
the  law  of  Scotland,  (m) 

72.  With  reference  to  words  of  discharge  or  renunciation  of  Words  import- 
legal  claims  in  a  foreign  deed  forming  part  of  a  general  scheme  of  fe^jmJrllw^. 
testamentary  disposition,  the   question  may  arise  whether  such 

words  import  an  exclusion  of  legitim,  (n)  oijus  reHctce,(p)  or  of 
terce.(p)  In  the  two  former  cases  the  law  of  Scotland,  the  lex  do- 
micilii  under  which  these  legal  provisions  are  created,  pronounces 
that  they  cannot  be  discharged  by  implication ;  but  the  question 
whether  they  are  expressly  discharged  by  appropriate  words  can 
scarcely  be  said  to  pertain  to  any  system  of  law,  being  truly  a  ques- 
tion of  the  interpretation  of  ordinary  language,  in  which  no  rule  of 
law  is  involved.  In  regard  to  terce,  the  law  of  Scotland,  the  lex 
loci  rei  sitce,  determines  that  it  may  be  satisfied  by  a  conventional 
provision  in  a  foreign  settlement,  without  words  of  express  dis- 
charge. 

73.  The  jus  aecrescendi  under  a  testament  depends  on  its  being  jus  aecrescendi 
conferred  or  refused  by  the  law  of  the  situs  if  the  property  be  im-  ■"  Testin^ 
moveable,  and  by  that  of  the  domicile  if  it  be  moveable,  (q)      And 

the  same  law  will  determine  the  correlative  question  whether  a 
legacy  has  lapsed  by  the  predecease  of  the  legatee,  (r) 

74.  The  tendency  of  the  more  recent  decisions  has  been  to  con-  Tendency  of  the 
fine  the  function  of  the  lex  domicilii  within  narrower  limits  than  sions. 
were  at  one  time  assigned  to  it.     The  principle  established  by  the 

eases  of  Leith  v.  Leith  and  Purvitf  Trs.  v.  Purvis'  Ears.,  and  subse- 
quently recognised  by  the  Act  of  1861,  assigns  to  it  only  a  joint 
operation  with  the  law  of  the  place  of  execution  in  regard  to  the 
requisites  of  authentication.^)  The  cases  of  Bains/ord,  Cameron, 
and  Norton  have  restricted  its  operation  in  cases  where  the  lan- 


(m)  Graham  v.  Keble,  19  July  1820; 
6  Pat.  616 ;  14  July  1830,  4  W.  &  S.  166 ; 
M'Innesv.  M'AUister,  29  June  1827,  6  Sh. 
862,  N.E.  801 ;  23  June  1880,  4  W.  &  S. 
142;  Palmer  $  Co.  v.  Glass,  24  Jan.  1835, 
13  Sh.  308.  See  also  Price  v.  Wise,  8  Feb. 
1862,  24  D.  491. 

(n)  Breadalbane's  Trs.  v.  Marchioness  of 
Chandos,  16  Aug.  1886,  2  S.  &  M'L.  877  ; 
Keith's  Trs.  v.  Keith,  infra. 

(o)  Keith's  Trs.  v.  Keith,  17  July  1867, 19 
D.  1040. 

(p)  Countess  of  Seafidd  v.  Earl  of  Sea- 

field,  8  Feb.  1814,  F.G. ;  Nubettv.  Nisbctt's 

Trs.  24  Feb.  1835, 13  Sh.  517,  and  cases  of 

Jankouska  and  Ross,  cited  infra,  chap.  7, 


sect.  8,  where  the  subject  of  tho  discharge 
and  satisfaction  of  legal  claims  is  specially 
treated. 

(q)  4  Burge,  681,  citing  Mattheus,  18, 
i  26,  and  Vasq.  torn.  2,  p.  312. 

(r)  Burge,  ut  supra ;  Anstruther  v.  Chal- 
mers, 2  Sim.  1.  Accordingly  the  Court 
of  Chancery  has  sent  several  cases  un- 
der the  Law  Ascertainment  Act  to  tho 
Court  of  Session,  as  the  court  of  the  domi- 
cile, upon  the  question  whether  certain 
legatees  took  vested  interests  under  a  will ; 
see  Isord  v.  Colvin,  15  July  1865,  8  Macph. 
1088;  Mitchell  v.  Mitchell,  17  March  1866, 
3  Macph.  721. 

(*)  Supra,  \\  53-65. 
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guage  of  the  will  is  not  that  of  the  domicile  ;  and  the  case  of  Mar- 
joribanks  is  a  direct  precedent  for  its  exclusion  in  questions  as  to 
the  administration  of  continuing  trusts,  (t)  In  Thomson's  Trs.  v. 
Alexander,  the  jurists  of  both  countries  were  agreed  that  resort 
to  its  expositors  was  unnecessary  in  the  case  of  wills  expressed  in 
popular  language. (u)  Although,  in  a  recent  case,(x)  a  trust  was 
held  to  be  unlawful  in  deference  to  the  special  and  exceptional  pro- 
visions of  the  law  of  the  domicile,  it  must  be  admitted  that  there 
is  force  in  the  view  stated  by  the  dissentient  judge ;  that  the  ques- 
tion of  the  lawfulness  of  a  will  is  one  of  public  policy  which  ought 
to  be  determined  by  the  law  of  the  place  where  the  will  is  to  be 
carried  into  effect,  rather  than  by  that  of  the  locality  where  it  was 
made. 


SECTION  IV. 


ELECTION. 


Election  repi-  ^*  ^n  ^e  application  of  the  principle  of  election  between  legal 

kted  by  the  lex  and  testamentary  provisions,  the  principle,  by  whatever  denomina- 
tion it  is  known,  is  strictly  confined  within  the  limits  assigned  to  it 
by  the  law  of  the  domicile,  (y)  The  function  of  putting  the  heir  to 
his  election  is  evidently  one  of  those  paramount  and  overruling  re- 
lations of  law  by  which  the  conflicting  claims  of  successors  of  diffe- 
rent orders  are  reconciled,  and  which  therefore  can  only  pertain  to 
that  law  which  takes  cognisance  of  the  succession  as  a  whole.  To 
suppose  that  any  other  court  than  that  of  the  domicile  was  compe- 
tent to  decide  a  question  of  election,  were  to  introduce  hopeless 
confusion  into  the  international  relations  of  succession ;  and  so 
strongly  has  that  danger  been  felt,  that  in  the  very  first  case  of  the 
kind  that  came  before  the  Court  of  Session,  the  Lord  Ordinary 
(Glenlee),  in  respect  the  testator  was  domiciled  in  India,  de  piano 
directed  a  case  to  be  laid  before  English  counsel  for  their  opinions 
on  the  question, — Whether  the  heir-at-law  could  take  certain  sub- 
jects at  Calcutta  and  Simla,  and  at  the  same  time  claim  a  legacy 
bequeathed  by  the  ancestor's  will  ?  And  the  report  bears,  that  the 
Court,  being  clearly  of  opinion  that  the  law  of  England  must  decide 
the  case, "  refused  to  listen  to  any  argument  founded  on  the  law  of 
Scotland."  (z) 

(t)  Supra,  U  68-66.  (2)    Wigktman  v.  Ddide'9  Tr*.t  1S02,  M. 

(u)  §  68.  4479.     See  Martin  v.   Martin,   17  June 

(x)  Boe  v.  Anderson,  24  D.  78*2.  1796,  8  Pat.  421. 
(y)  4  Burge,  788;  Story,  ?  479  (a). 
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76.  Where,  therefore,  the  Court  of  Session,  in  distributing  the    chapto  n. 
moveable  succession  of  a  testator  who  was  last  domiciled  in  Scot-  .    ,.    . 

Application  of 

land,  is  called  upon  to  consider  the  intention  manifested  by  the  the  principle. 

testator  with  respect  to  immoveable  estate  not  effectually  disposed 

of,  it  will  be  guided  by  the  rules  of  the  Scotch  law  of  approbate 

and  reprobate,  and  that  whether  the  immoveable  estate  is  situated 

in  Scotland  or  in  a  foreign  country,  (a)     If  the  same  succession 

should  fall  to  be  distributed  by  a  foreign  Court,  that  Court  would, 

to  the  same  extent,  necessarily  be  guided  by  the  rules  of  the  law  of 

Scotland.     Where,  again,  the  testator  dies  domiciled  in  England, 

the  English  law  of  election  is  applicable,  without  regard  to  the  situs 

of  the  property,  or  to  the  forum  of  distribution.  (6) 

77.  Thus,  in  the  case  of  Dundas  v.  Dundas  Ac)  where   the  Dundas  r. 
testator  had  included  in  his  trust-settlement  an  English  estate  of 
considerable  value,  but  the  conveyance  was  ineffectual  according 

to  the  law  of  England,  because  it  was  not  authenticated  by  three 
witnesses,  this  property  having  been  claimed  by  W.  D.,  the  heir- 
at-law,  who  was  also  entitled  under  the  settlement  to  a  share  of  the 
Scotch  real  and  personal  estate,  the  Court  of  Session  were  of  opinion 
that  they  were  bound  to  deal  with  the  English  property  under  the 
law  of  approbate  and  reprobate,  and  accordingly  found,  "  that  if 
W.  D.  shall  ultimately  take  the  estate  situated  in  England  without 
surrendering  the  same  for  the  purposes  of  the  trust,  he  cannot  be 
entitled  to  claim,  under  the  trust-deed,  any  share  of  the  heritable  or 
moveable  estates  in  Scotland  thereby  conveyed  to  the  trustees."^) 
In  moving  the  affirmance  of  this  judgment,  Lord  Brougham  ob- 
served,— "  The  Court  of  Session  have  done  nothing  more  to  affect 
the  real  estate  within  the  liberties  of  Berwick  than  the  Court  of 
Chancery  would  do  in  the  case  I  have  put.    They  have  only  said, — 
You  come  to  us,  not  for  the  real  estate,  not  to  decide  on  the  real 
estate  in  England,  which  we  have  no  power  to  do  ;  but  you  come 
to  us  as  a  legatee — you  want  to  enjoy  your  fourth  share  under  the 
will  of  the  personal  funds,  and  the  heritable  funds  in  Scotland :  we 
have  jurisdiction  over  them,  and  we  put  you  to  your  election — either 
take  the  whole  according  to  the  principles  of  the  Scotch  law,  or 
reject  the  whole ;  take  the  legacy  cum  onere,  or  reject  both  the 
burden  and  the  legacy."(e) 

78.  The  right  of  the  Courts  of  England  and  Scotland  so  to  deal  To  what  extent 

the  foreign 

(a)  Dundas  v.  Dundas,  infra ;  Alexander      Robertson,  16  Feb.  1816,  F.C. ;  Campbell  V™6*?*?0?  m*7 
v.  Betmttts    Trs.,   1    July    1829,   7    Sh.       v.  Monro,  16  Sh.  810.  heritable  e*ta£ 
817.                                                                       (e)  Dundas  v.  Dundas,  14  Jan.  1829,  7 

(b)  Murray  v.  Smith,  4  March  1828,  6      Sh.  241 ;  22  Dec.  1880,  4W.&S.  460. 
Sb.  690 ;  Wigktmaris  case,  supra;  Trotter  (d)  4  W.  &  S.  462. 

t.  Trotter,  3  W.  &  S.  407  ;  Robertson  v.  (e)  Dundas  v.  Dundas,  4  W.  &  S.  466. 
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ohaptkb  ii.    with  the  personal  claims  of  heirs  of  real  estate  situated  in  the  other 
country,  is  mutually  acknowledged.     For  example,  in  the  case  of 
Lamb  v.  M<mtgomerie,(f)  where  certain  heritable  estate  in  Scotland 
had  been  treated  as  personalty  in  an  English  will,  the  Court  of 
Chancery,  dealing  with  the  Scotch  property  under  the  English  law 
of  election  in  a  suit  instituted  for  the  administration  of  the  trust, 
obliged  the  heir-at-law  to  recognise  the  conveyance,  as  a  condition 
of  his  claiming  a  share  in  the  personal  succession.     The  Court  of 
Session  had  in  the  meantime  oppointed  a  judicial  factor  on  the 
heritable  estate ;  and  thereafter  a  petition  having  been  presented  by 
the  executors,  praying  that  the  judicial  factor  might  be  authorised 
to  dispone  the  said  heritable  property  to  them  in  trust,  for  the  uses, 
ends,  and  purposes  specified  in  the  said  will,  Lord  Kinloch  remitted 
to  English  counsel  for  their  opinion, — Whether  the  proceedings  in 
England  were  competent  and  regular,  and  imported  a  final  and  ir- 
revocable election  on  the  part  of  the  heir  (a  minor)  of  the  provi- 
sions under  the  will ;  and  whether,  in  respect  of  such  election,  he 
was  obliged  to  make  over  the  heritable  property  to  the  executors  ? 
Having  obtained  an  affirmative  answer,  the  Lord  Ordinary  autho- 
rised and  empowered  the  judicial  factor  to  execute  a  conveyance  in 
favour  of  the  executors  as  desired. 
English  law  of         79.  In  an  earlier  case,  relating  to  a  will  executed  in  India,  and 
tod^raFne1^  which  indicated  an  intention  (not  effectually  expressed)  to  convey 
ri?JjtJ.imd?'  a  -  heritable  estate  in  Scotland,  the  Court  of  Session  sent  a  case  to  Eng- 

will  disposing  of  ...  . 

heritable  estate,  lish  counsel  for  their  opinion  upon  the  construction  of  the  will,  in 
which  inter  alia  the  following  question  was  put : — If  the  will  be 
not  sufficient  to  pass  real  property,  does  it  so  express  the  testator's 
intention  that  it  would  put  the  heir  to  his  election  in  any  competent 
Court  in  England,  whether  of  law  or  equity,  if  he  had  claimed  the 
English  real  property  as  well  as  his  share  of  the  personal  estate 
under  the  will  ?  On  obtaining  an  opinion  that  the  will  did  not  so 
express  the  testator's  intention  as  that  it  would  put  the  heir  to  his 
election  in  a  court  of  equity  in  England,  the  Court  found  the  heir 
entitled  to  a  legacy  out  of  the  personal  estate,  without  obliging  him 
to  communicate  the  heritage,  (g)  In  a  subsequent  case,  effect  was 
given  to  an  opinion  of  English  counsel  affirmatory  of  the  question 
whether  the  heir  was  put  to  his  election. (A) 

(/)  Lamb  v.  Montgomery,  20  July  1868,  see  Robertwn  v.  Robertson,  16  Feb.  1816, 

20  D.  1828.     See  Loudon  v.  Loudon,  1811,  F.C. ;  Murray  v.  Smith,  4  March  1828,  6 

Hume  28,  and  relative  note,  contrasting  this  Sh.  690.    See  chapter  27,  infra,  as  to  elec- 

case  with  Wightman  v.  Delidey  M.  4479.  tion  generally. 

(g)  Trotter  v.  Trotter,  6  Dec.  1826,  6  Sh.  (h)  Campbell  v.  Munro,  23  Dec.  1836,  16 

78 ;  10  June  1829,  8  W.  &  S.  407 ;  and  Sh.  810. 
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CHAPTZB  II. 

SECTION   V. 
ADMINISTRATION  OF  THE  SUCCESSION. 

80.  This  subject  embraces  a  wide  range  of  inquiry.     In  a  great  Division  of  the 
variety  of  cases  connected  with  the  law  of  trustees  and  executors,  m  J#ct 

the  rules  of  law  admit  of  being  modified  by  international  rela- 
tions. Special  cases,  however,  are  best  treated  in  connection  with 
the  relations  of  law  to  which  they  belong ;  and  referring  the  reader 
for  such  to  the  body  of  the  work,  we  shall  confine  this  section  to  a 
brief  enunciation  of  principles.  The  points  to  be  noticed  are  these : 
1st,  Adiiio  hereditatis  and  Title  of  Administration ;  2dZy,  Responsi- 
bility of  the  Trustee  or  Executor,  and  Diligence  Prestable ;  3dly9 
The  Liabilities  of  Estates  situated  in  different  countries. 

81.  (1)  The  mos^general  rule  in  relation  to  the  vesting  of  move-  vesting  of  the 
able  succession  is,  that  the  inheritance  vests  in  accordance  with  the  ™^fiS2T^! 
law  of  the  domicile  ;  but  that  the  law  of  the  situs  has  authority  to  terert- 
determine  whether  any  special  title  of  possession  or  aditio  heredi- 
tatis be  requisite  to  vest  the  specific  estate,  (i)    As  to  immove- 
able succession,  it  is  entirely  within  the  cognisance  of  the  law  of 

the  situs  ;  so  that  if  a  person  succeed  as  heir  of  provision  to  heri- 
table estate  in  Scotland,  and  also  to  real  estate  in  England,  the  latter 
shall  vest  at  once,  while  the  vesting  of  the  former  remains  in  sus- 
pense until  the  heir  shall  exercise  the  right  of  taking  it  up  by  ser- 
vice.^) So  also  in  relation  to  moveable  succession  which  accrued 
before  the  passing  of  the  Act  of  Geo.  IV.,  the  character  of  executor 
attached  by  survivance  ;  and  although  the  moveable  estate  in  Scot- 
land did  not  vest  without  confirmation,  yet  as  to  effects  in  Eng- 
land^ and  other  parts  of  the  world,  (m)  no  such  proceeding  for 

(i)  The  rule  is  somewhat  differently  form.     In  such  a  case,  possession  via  faeti         # 

stated  by  Burge  : — "  The  title  by  sacces-  is  the  only  mode  of  completing  a  title  of 

sion  to  moveable  estate  being  governed  by  which  the  case  admits, 

the  law  of  the  testator's  domicile,  and  to  (k)  And  where,  by  the  law  of  the  domi- 

immoveable  property  by  that  of  its  situs,  cile,  probate  is  necessary  to  render  a  will 

the  obligation  imposed  on    the  heir  of  admissible  in  evidence,  this  rule  is  not 

adiating  or  accepting  the  succession  for  binding  upon  the  court  of  administration, 

the  purpose  of  perfecting  his  right,  and  which  may,  on  the  contrary,  proceed  upon 

investing  him  with  the  active  title  of  heir,  the  original  will,  or  such  evidence  of  its 

would  be  dependent  on  the  laws  which  contents  as  its  rules  of  evidence  require ; 

respectively  regulate    the    succession  to  Yeats  v.  Thomson,  6  June  1S86,  1  S.  & 

these  two  species  of  property  "  (4  Comm.  M'L.  796. 

640).    We  cannot  concur  in  the  sugges-  (I)  Craigie  v.  Gairdner,  12  June  1817, 

tiou  that  the  necessity  of  adiation  depends  F.C. ;  Egerton  v.   Forbes,  27   Nov.   1812, 

on  the  law  of  the  domicile.    It  may  well  F.C. ;    MUUgan  v.  MiUigan,  9  Feb.  1826, 

he  that  the  laws  of  the  situs  in  which  pos-  4  Sh.  432,  N.  £.  488. 

session  of  the  estate  must  be  taken  have  (m)  Smith  v.  Lauder,  80  May  1834, 12  Sh. 

no  machinery  for  vesting  a  title  in  solemn  646. 
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oHAPTiB  ii.  vesting  the  right  was  required  either  here  or  in  the  country  where 
the  effects  were  held  to  be  locally  situated.  On  the  law  of  the  do- 
micile will  depend  the  effect  of  the  acquisition  of  a  vested  right — 
e.g.,  in  the  case  of  succession  accruing  to  a  married  woman,  whether 
it  wholly  falls  under  the  jus  maritiy{n)  or  whether  the  legatee  is 
entitled  to  have  a  provision  made  for  her  out  of  the  fund  in  a  ques- 
tion with  the  husband's  creditors,  (o) 
Vesting  of  the  82.  A  similar  distinction  prevails  between  the  right  of  inheri- 

^ezecatoror  tence  and  the  right  to  the  specific  subjects,  with  reference  to  the 
administrator,  completion  of  titles  of  administration  by  executors  and  administra- 
tors. In  every  country  with  which  we  are  acquainted,  some  official 
act  is  required,  analogous  to  confirmation,  in  order  to  clothe  the 
executor  with  a  title  to  administer.  It  belongs  to  the  court  of  the 
domicile  to  decide  between  competitors  for  the  office  of  executor,  and 
to  appoint  to  the  office  where  the  testator  has  omitted  to  do  so  ;  but 
the  law  of  the  situs  of  the  executry  estate  is  entitled  to  require  the 
executor  administering  to  it  to  confirm  his  title  within  its  terri- 
tory, and  to  give  such  security  as  may  be  requisite,  (j?)  The  rule, 
more  briefly  expressed,  is,  that  the  petitio  hereditatis  is  to  be  brought 
in  the  forum  domicilii  ;  the  petitio  rerum  singularum  to  be  brought 
in  the  forum  rerum  sitarum.(q) 

83.  In  Scotland  it  seems  to  have  been  the  practice  from  time 
immemorial  to  grant  confirmations  as  of  course  to  executors  who 
had  previously  proved  the  will  in  England  or  in  a  foreign  jurisdic- 
tion ;  but  the  title  of  an  administrator  appointed  by  a  foreign  court 
was  not  recognised  as  a  matter  of  course. (r)  This  practice  was 
corrected  by  the  decision  of  the  Second  Division  of  the  Court  in 
the  case  of  the  Marchioness  of  Hastings,(s)  where  the  true  interna- 
tional principle  was,  for  the  first  time,  expounded  by  Lord  Justice- 


Ancillary  ad- 
ministration. 


(n)  Clarke  v.  Newmarsh,  13  Feb.  1836, 14 
Sh.  488.  Per  curiam  in  Laehley  v.  More- 
land,  21  Dec  1809,  15  F.C.  468. 

(o)  Duchess  of  Buckingham  v.  Winterbot- 
torn,  IS  June  1851,  18  D.  1129. 

(p)  Preston  v.  Lord  Melville,  29  March 
1841,  2  Bob.  88,  reversing  16  Sh.  472;  see 
Lord  Cottenham'8  dictum,  distinguishing 
between  the  right  of  succession  and  that 
of  administration,  p.  105.  A  will  proved 
in  the  forum  rei  sites,  may  nevertheless  be 
afterwards  found  invalid  by  the  law  of  the 
testator's  domicile;  see  Thomson  v.  Carling, 
8  Sim.  810,  where  the  question  arose  with 
reference  to  the  restraints  on  the  testa- 
mentary power  imposed  by  the  law  of 
France,  which  was  the  testator's  domicile. 


(q)  See  this  distinction  explained,  with 
reference  to  the  enactments  of  the  Civil 
Law  upon  which  it  is  founded,  by  Savigny, 
Droit  Rom.  §  876,  ed.  Fr.  torn.  8,  p.  805. 
The  right  of  suing  intromitters  with  sub- 
jects forming  part  of  a  succession  in  the 
courts  of  the  situs  rei,  was  given  by  Nov. 
69,  cc.  1  and  8,  which  are  general  enact- 
ments comprehending  the  case  in  question. 
See  also  Bar,  Int  Recht,  |  113. 

(r)  See  the  information  furnished  to 
the  Court  in  the  case  of  the  M.  of  Hast- 
ings, infra, 

(s)  Marchioness  of  Hasting*  v.  Marquis 
of  Basting's  Exrs.,  10  Feb.  1852,  14  D. 
489. 
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Clerk  Hope.  The  administration,  he  observed,  was  to  be  that  of  the  qhaptbb  h. 
domicile ;  and  where  moveable  funds  are  collected  in  a  foreign  coun- 
try for  distribution,  they  are  to  be  sent  to  the  executor  appointed 
by  the  judge  of  the  domicile,  who  alone  has  the  title  of  administra- 
tion. This  had  long  been  recognised  in  the  case  of  executors  to 
whom  probate  was  granted ;  but,  said  his  Lordship,  letters  of  ad- 
ministration are  a  title  just  as  probate  is,  and  when  produced  here 
are  equally  authoritative  as  a  warrant  for  granting  confirmation.  (<) 

84.  Prior  to  the  passing  of  the  Confirmation  and  Probate  Act  Prolate  and 
1858,  it  was  ruled  that  probate,  or  letters  of  administration,  were  J^Ju^^n*" 
equivalent  to  a  license  to  sue  in  the  Scotch  Courts :  the  debtor,  equivalent  to  • 

1  '  '  license  to  sue. 

however,  being  entitled  to  insist  on  confirmation  before  extract.  («) 
Under  the  present  law  an  executor  founding  on  an  English  title 
would,  before  extract,  procure  an  indorsation  of  the  probate  or 
letters  of  administration  from  the  Commissary  Court  of  Scotland,  (x) 
In  like  manner,  the  title  of  a  Scotch  trustee  suing  in  England  or 
Ireland  may  be  perfected  by  registration  of  the  extract  of  confirma- 
tion in  the  Court  of  Probate,  (y) 

86.  The  executor  or  administrator  appointed  by  the  deceased  Title  of  ««*- 
person,  or  by  the  jurisdiction  of  his  last  domicile,  as  the  case  may  ^dL^barge*1* 
be,  has  a  title  jure  gentium  to  ingather  and  distribute  the  moveable  J"r6  v*****™- 
estate  of  the  deceased.     Payment  to  him  is  a  good  acquittance  to 
debtors,  all  over  the  world.     Accordingly,  debtors  in  Scotland  who 
had  paid  to  the  English  administrator  of  the  estate  of  a  domiciled 
Englishman,  were  held  not  liable  in  second  payment  to  a  person 
who  had  confirmed  executor-creditor  on  the  Scotch  estate,  (z) 


(0  14  D.  491.  As  to  the  duty  of  the 
forum  ret  sitce  to  grant  ancillary  adminis- 
tration to  the  executor  or  administrator 
authorised  by  the  forum  domicilii,  tee  the 
opinions  of  the  Law  Lords  in  Enohin  v. 
Ify&e,  31  L.  J.  Ch.  404.  As  to  the  course 
of  administration,  there  was  a  difference 
of  opinion.  Lord  Westbury  affirmed  that, 
in  all  cases,  the  assets  ought  to  be  sent  to 
the  domicile  to  be  there  distributed  either 
extrajudicially,  or,  if  needful,  under  the 
direction  of  the  court  of  the  domicile.  He 
thought  great  confusion  would  arise  where 
a  testator  leaves  personal  property  in  dif- 
ferent countries,  if  an  appeal  should  be 
made  to  the  courts  of  each  to  construe  the 
▼ill,  with  a  view  to  distribution  of  the 
estate  in  terms  of  it.  Lords  Cranworth 
and  Chelmsford,  on  the  contrary,  held  that 
the  courts  of  the  locus  rei  sitat,  having  (on 
the  authority  of  Preston  v.  Lord  Melville, 


2  Rob.  88)  jurisdiction,  were  bound  to  ex- 
ercise it  when  appealed  to,  unless  it  could 
be  shown  that  inconveniences  would  arise. 
See  infra,  sect.  7  (Jurisdiction). 

(u)  Clark  v.  Brebner,  1759,  M.  4471 ; 
Wardlaw  v.  Maxwell,  1716,  M.  4500; 
Fraserv.  Johnston's  Trs.  11  July  1821,  1 
Sh.  120-2 ;  Stewart  v.  Macdonald,  21  Nov. 
1826,  6  Sh.  27-9,  and  cases  in  M.  voce 
"  Foreign,"  pp.  4497-4500.  The  Courts  of 
England  and  America  require  probate 
within  their  own  jurisdictions  as  a  title 
to  sue ;  Price  v.  Dewhurst  (Eng.),  4  Myl. 
and  Cr.  76,  80;  Campbell  v.  Sheldon 
(Amer.),  and  other  cases  cited  in  Story, 
6th  ed.  \  479  (o). 

(x)  21  &  22  Vict.  cap.  66,  J  14. 

(y)  Id.  Stat.  U  12,  18. 

(z)  Hutchison  £  Co.  v.  Aberdeen  Banking 
Co.,  9  July  1887,  16  Sh.  1100. 
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OBAPTKB  II. 

Competitions  of 
diligence  be- 
tween heirs  and 
creditors  regu- 
lated by  court 
of  the  situs  ret. 


Executor  pri- 
marily respon- 
sible to  the 
court  of  the 
domicile. 


86.  In  virtue  of  its  exclusive  authority  in  the  matter  of  the 
petitio  rerum  singularum,  it  is  the  province  of  the  court  of  the 
situs  of  moveable  property  to  determine  all  competitions  between 
competing  executors  or  executor-creditors,  (a)  as  well  as  questions 
of  competition  of  diligence  between  executors  and  others  claiming 
the  estate.  (b)  A  fortiori  questions  of  priority  of  diligence,  or  other 
real  rights  to  immoveable  estate,  are  subject  to  the  determination 
of  the  law  of  the  situ8.(c) 

87.  (2)  The  primary  responsibility  of  an  executor  is  to  the 
court  of  the  domicile  from  which  his  authority  is  derived  ;  and  the 
diligence  prestable  by  him  is  that  which  is  exacted  by  the  law  of 
the  domicile.  Where  an  executor,  or  judicial  factor,  or  receiver,  is 
appointed  by  the  judge  of  the  place  where'  the  fund  is  situated  for 
the  realisation  and  custody  of  the  estate,  it  would  seem  that  such 
executor  is  discharged  by  paying  over  the  fund  to  the  executor  or 
administrator  having  a  title  from  the  jurisdiction  of  the  domicile,  (of) 
The  determination  of  the  Court  of  the  domicile  in  an  administra- 
tion suit  is  at  once  an  exoneration  to  the  executor  who  makes,  and 
a  title  to  the  beneficiary  who  receives  payment  of  a  legacy  or  share 
of  succession  in  virtue  of  its  decree ;  and  the  forum  rerum  sitarum 
will  not  thereafter  entertain  the  question  of  right,  but  will  give 
judgment  in  conformity  with  the  decree,  (e) 


(a)  Veiteh  v.  Irving,  1700,  4  Br.  Sup. 
495.  See  on  this  subject,  chapter  52 
(Office  of  an  Executor). 

(6)  Clarke  v.  Edgar,  1810,  Hume,  175; 
Smith's  Trs.  v.  Grant,  27  June  1862,  24 
D.  1142. 

(c)  Scott  v.  AUnutt,  10  Sept.  1881,  5 
W.  ft  S.  416. 

(d)  Story,  6th  ed.  }  491  (b),  and  case  of 
Parsons,  there  cited  ;  Marchioness  of  Hast- 
ings v.  Marquis  of  Hastings*  Errs,,  14  D. 
489,  per  Lord  Justice-Clerk  Hope.  This 
point  must  be  held  to  be  ruled  by  the 
strictly  analogous  case  of  curators  and 
guardians  appointed  by  the  respective 
courts  of  the  situs  of  the  property  for 
its  administration.  In  such  cases  the 
application  of  the  funds  falls  to  be  made 
by  the  guardian  of  the  ward's  domicile, 
who  has  the  control  of  his  person;  and 
the  Court  of  Session,  when  exercising 
the  functions  of  the  court  of  the  situs  of 
the  estate,  is  in  use  to  authorise  the 
payment  of  the  necessary  funds  to  the 
guardian  of  the  ward's  domicile  or  resi- 
dence ;  Murray  v.  BailUe,  24  Feb.  1849, 


11  D.  710;  Alien  v.  Robertson,  24  Not. 
1855,  18  D.  97.  In  special  cases  the 
authority  of  the  Court  of  the  domicile  is 
required ;  Laing  v.  Robertson,  21  June 
1869,  21  D.  1011.  The  practice  of  the 
Court  of  Chancery  is  similar  in  relation 
to  funds  under  its  control,  and  falling  to 
be  applied  in  Scotland  by  a  curator  or 
judicial  factor ;  Mathieson,  petr.,  26  June 
1857,  19  D.  917 ;  Re  Johnston,  4  Hagg. 
182. 

(e)  Brown's  Irs.  v.  Brown,  8  March 
1880,  4  W.  ft  S.  28 ;  Crispin  v.  Doglioni 
8  Sw.  ft  Tr.  96;  and  see  Williams  on 
Exrs.,  6th  ed.  p.  867.  In  the  case  of  the 
M.  of  Breadalbane  v.  M.  of  Chandos,  7  L.  J. 
Ch.  28  (also  in  2  S.  ft  M'L.  402),  an 
attempt  was  made  to  restrain  the  execu- 
tion of  a  decree  of  the  Court  of  Session, 
finding  a  claimant  entitled  to  legitim  (see 
the  case  in  2  S.  ft  M'L.  877),  and  to 
obtain  a  re-hearing  in  the  Court  of  Chan- 
cery upon  different  grounds.  Lord  Cot- 
tenham  dissolved  the  injunction  which 
had  been  granted  by  the  Vice-Chancellor, 
as  being  contrary  to  international  law. 
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88.  Executors  or  trustees  who  are  responsible  to  the  Court  of  qhaptct  n. 
Session  ought  to  be  cautious  about  investing  in  foreign  securities,  -^ 

as  they  may  render  themselves  personally  responsible  if  the  juris-  seating  in 
diction  of  that  Court  over  that  fund  is  ousted  by  the  interference  of  ritS?1  *eCU 
the  court  of  the  situs.  The  fact  of  the  assets  having  been  reco- 
vered in  a  foreign  country  will  not  release  the  executor  who  has 
recovered  them  from  his  obligation  to  account  to  the  court  of  the 
domicile ;  for,  as  we  have  already  seen,  it  is  his  duty  to  transmit 
the  funds  without  delay  to  the  domicile,  as  the  principal  forum  of 
distribution,  and  not  to  allow  the  administration  of  the  estate  to  be 
subjected  to  a  divided  responsibility^/)  As  the  completion  of 
a  title  of  administration  to  special  subjects  is  regulated  by  the  lex 
loci  rei  situs,  that  law  also  will  determine  the  measure  of  responsi- 
bility for  vicious  intromission  without  a  title,  (g) 

89.  As  to  the  diligence  prestable  by  trustees  and  executors,  the  Bales  in  reUtion 
rules  of  diligence  of  most  civilised  countries  are  substantially  iden-  ^esufJe00* 
tical,  being  founded  on  the  Civil  Law ;  and  it  is  scarcely  possible 

that  a  case  can  arise  in  which  a  court  of  competent  jurisdiction 
would  be  controlled  by  foreign  law  in  the  enforcement  of  respon- 
sibility as  for  a  due  administration.  Nevertheless,  in  such  cases 
the  Court  of  Session  is  so  far  guided  by  considerations  of  ex- 
pediency or  competency,  that  it  will  not  allow  an  action  to  pro- 
ceed against  a  cautioner  in  Scotland  until  the  question  of  his 
liability  has  been  investigated  by  the  jurisdiction  to  which  the 
cautioner  gave  his  security.  (A)  Trustees  of  heritable  estate  in 
Scotland  are  not  only  subject  to  the  jurisdiction  of  the  Court  of 
Session  ratione  rei  site,  but  their  responsibility  is  determinable 
by  that  court  according  to  the  law  of  the  situs,  and  without  refer- 
ence to  that  of  the  domicile,  (*) 

90.  (3)  On  the  subject  of  the  order  of  liability  of  estates  situ-  Order  of  liability 

,.,'  .Oil.  11  •  1  O  A  ^   *^6    re^    M1^ 

ated  m  different  countries  for  debts  and  legacies,  we  beg  to  reler  to  personal  estates. 
the  subsequent  chapter  on  this  subject,  where  the  cases  involving 
international  relations  of  law  are  separately  considered,  (k)    Infer- 
ences to  the  foreign  authorities  will  be  found  in  the  works  of 
Burge  and  Story.  (I) 

(/)  Acct.  of  Court  v.  Geddet,  29  Jane  Anderson  v.  Borthwiek,  80  June  1827,  6 

1858,  20  D.  1174;  Ferguuon  ▼.  Meruiet,  6b.  879,  N.  E.  816. 

21  May  1880,  8   Sh.   782 ;    Simpson  v.  (t)  BlaekeU  y.  Gilchrist,  80  May  1882, 

Doud,  1  Feb.  1856,  17  D.  815.  10  Sh.  590 ;  and  see  Bain  v.  Shand,  8 

(?)  Pitcher  v.  Earl  of  Seafidd,  24  May  June  1888,  11  Sh.  688;    81  Jan.  1839, 

1822, 1  Sh.  485,  N.  E.  404 ;  Lord  Dingwall  1  D.  489. 

v.  Vandoime,  1619,  M.  4449.  (*)  Chapter  72,  infra. 

(h)  Lath  v.  Hay,  17  Jan.  1811,  F.C.;  (I)  4  Burge,  Comm.  pp.   722  et  *q.; 

Story,  Conn.,  U  489(a)-489(c). 


48 


INTERNATIONAL  LAW  IN  RELATION  TO 


OHAPTM  II. 


SECTION  VI. 


REVENUE  LAWS. 


Distinction  as  to        91*  With  respect  to  the  law  which  ought  to  regulate  the  pay- 
to^tWsoden"  ment  of  duties  to  Government  on  testaments  and  successions,  the 
ieg»cy-duty.       Legislature  of  Great  Britain  imposes  duties  on  probate  or  adminis- 
tration (in  which  category  inventory-duty  is  included),  and  duties 
on  legacies  or  shares  of  succession.    The  former  are  payable  accord- 
ing to  the  lex  loci  of  the  assets  at  the  death  of  the  testator  or  intes- 
tate.    The  latter  are  payable  according  to  the  law  of  the  domicile, 
and  into  the  exchequer  of  the  country  where  the  deceased  person 
was  domiciled,  wherever  the  legatees  or  successors  reside.       This 
point,  so  far  as  relating  to  legacy-duty,  is  ruled  by  the  decision  of 
the  House  of  Lords  in  the  case  of  Thomson  v.  The  Advocate- Gene- 
ral.(m) 
incidence  of  the        92.  After  some  conflicting  decisions,  it  is  now  settled  by  a  recent 
succession  uties.  j^gj^j^  0f  ^he  court  of  Appeal  in  Chancery  that  succession-duty, 

under  the  Act  of  the  present  reign,  is  not  payable  on  legacies  of 
money  or  personal  estate  given  by  the  will  of  a  person  domiciled  in 
a  foreign  country,  (n)  Such  duty  is  payable  on  all  real  estate  within 
the  kingdom,  without  respect  to  the  domicile  of  the  deceased  pro- 
prietor.^) 


Grounds  of  juris- 
diction 


SECTION  VII. 
JXJBISDICTION. 

93.  In  the  determination  of  questions  of  succession  the  Court  of 
Session  exercises  jurisdiction  either  in  rem  or  in  personam.  If  the 
subject  of  the  succession  be  heritable  estate  in  Scotland,  that  will 
of  itself  give  the  Courts  of  Scotland  jurisdiction  in  rem ;  and  even 
with  respect  to  moveable  estate  it  would  seem  that  the  confirmation 
of  executors  in  Scotland,  to  estate  situated  there,  is  a  sufficient  foun- 
dation for  the  exercise  of  jurisdiction  in  rem  against  the  executors, 
notwithstanding  their  absence  from  the  territory  at  the  institution 
of  the  action,  (p) 


(m)  Thomson  v.  the  Adv.-Qen.  18  Feb. 
1845,  4  Bell,  1,  reversing  S  D.  1809 ;  and 
see  the  Separate  Reports  of  Exchequer 
Cases  in  Scotland ;  also  Comrs.  of  Inland 
Revenue  v.  Gordon's  Exrs.  2  Feb.  1860,  12 
D.  667;  Adv.-Gen.  v.  Lamont,  29  May  1867, 
19  D.  779.  The  older  authorities  are  dis- 
cussed in  a  note  to  the  8d  ed.  of  Jarman 
on  Wills,  p.  2. 

(n)  Wallace  v.  Att.-Qen.;  Jeves  ▼.  Shad- 
well,  1  Law  Rep.  Ch.  Ap.  1. 


(o)  Ibid. 

(p)  Ferguson  v.  Douglas,  Heron,  £  Co.  8 
Pit.  608,  610;  M'Morine  v.  Come,  16  Jan. 
1845,  7  D.  270;  Mags,  of  Wick  v  Forbes, 
11  Dec.  1849,  12  D.  299.  But  it  would 
seem  that  the  mere  appointment  of  an  exe- 
cutor-dative by  a  Commissary  Court  of 
Scotland  is  not  sufficient  per  se  to  render 
the  executor  amenable  to  the  jurisdiction 
of  the  Scotch  Courts;  Robson  v.  Walsham, 
6  Nov.  1867. 
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91  The  Court  of  Session  has  jurisdiction  in  personam  for  the    chapwb  h. 
enforcement  of  the  administration  of  the  estates  of  persons  deceased  ^^ 

where  the  trustee  is  within  the  territory,  and  an  action  is  brought  personal  pro- 
against  him  at  the  instance  of  some  party  having  an  interest,  (q)  **  r* 
The  Court  of  Session  has  also  the  right  of  enforcing  the  adminis-  Jj^  ^££4^ 
tration  of  trusts  and  obligations  relating  to  foreign  lands,  where 
the  trustee,  by  residence  or  otherwise,  is  subject  to  its  personal 
jurisdiction,  (r)     The  jurisdiction  of  the  Court  of  Session  over  the  JnrMictian  by 
person  of  a  trustee,  executor,  or  residuary  legatee,  resident  in  Scot-  dw^wUhintha 
land,  is  analogous,  in  its  origin  and  in  its  effects,  to  that  which  is  temt0Ipy- 
exercised  over  any  ordinary  debtor.  (*)     A  foreigner  cited  in  an  ac- 
tion of  transference  as  the  representative  of  a  deceased  defender,  is 
not,  merely  on  that  ground,  subject  to  its  jurisdiction,  (t) 

95.  The  jurisdiction  of  the  Court  in  personam  may  be  put  in  Limits  of  the 
motion  either  in  relation  to  the  distribution  of  the  succession,  the  coort  against 
whether  as  intestate  or  in  terms  of  a  will  or  testamentary  settle- e^JSJ^ofthe 
ment,(«)  or  for  the  purpose  of  enforcing  the  performance  of  the 

duties  of  the  trustee  or  executor  by  action  of  accounting,  or 
action  of  damages  for  breach  of  trust.(<c)  With  regard  to  proper 
distribution  suits,  it  may,  however,  be  assumed  that  the  Court  would 
not  be  inclined  to  exercise  jurisdiction  unless  either  the  estate  was 
within  the  territory,  or  that  judgment  was  desired  with  a  view  to 
its  being  acted  on  by  the  Court  in  whose  territory  the  succession 
was  to  be  administered.  Nor  will  the  Court  allow  an  action  to  pro- 
ceed against  trustees  or  executors  in  respect  of  the  presence  of  one 
of  their  number  within  the  territory,  where  the  other  executors  de- 
cline to  appear,  and  it  is  shown  that  they  are  amenable  as  a  body  to 
the  Courts  of  a  foreign  country  from  which  their  authority  is  de- 
rived, (y) 

96.  The  liability  of  the  trustee  or  executor  to  be  called  to  ac-  Paramount  «a- 

count  in  the  forum  of  administration  (that  is,  the  court  of  the  domi-  foron/of  admi- 
nistration. 

(?)  Robertson  v.  LandeU,  2  Dec.  1843,  6  («)  In  actions  for  the  distribution  of  per- 

D.  170;  Crukkshank  v.  Crwckshank's  Trs.,  sonal  estate  within  the  territory  of  the 

24  Feb.  1843,  5  D.  783.  Court,  the  process  of  mnltiplepoinding  su- 

(r)   Crukkshank  y.   CrukkshanVs  Trs.,  persedes  the  necessity  of  arrestment  juris- 

supra  ;  Ferguson  v.  Marjoiibanks,  1  April  didionis  fundandm  causa  with  reference  to 

1858,  15  D.  687 ;  Thomson'*  Trs.  v.  Alex-  foreign  defenders ;  Miller  y.  Ure,  28  June 

ander,  18  Dec.  1861, 14  D.  217 ;  Macatoter's  1888, 16  Sh.  1204. 
Exn.  t.  MaeaUster's  Trs.,  18  Dec.  1884, 13  (x)  See  the  cases  cited  infra,  t  96,  97. 

Bh.  1 71.  (y)  OiUon  #  Co.  y.  Dunlop,  27  Feb.  1864, 

(«)  Boe  v.  Anderson,  11  Nov.  1857,  20  2  Macph.  776.    We  have  already  seen  that 

D.  11 ;  Ferrie  v.  Woodward,  30  June  1881,  the  decision  of  the  Court  of  the  domicile, 

9  Sh.  854.     See  Robertson  v.  Maevean,  18  when  pronounced,  is  conclusive  between 

Feb.  1817,  F.G.  note.  the  parties,  and  binding  upon  all  other 

(t)  M'Lacklanv.  Rob,  14  May  1881,  9  Courts  who  may  require  to  take  cognisance 

Sh.  588.  of  the  question  {supra  {85). 

VOL  I.  D 
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ohaftkb  ii.  cile  or  of  the  res  sitce,  according  to  the  nature  of  the  case),  is  a  good 
reason  for  inferring  that  he  should  not  be  held  liable  to  an  action  of 
denuding,  or  be  compelled  to  part  with  the  custody  of  the  estate  by 
the  courts  of  a  different  jurisdiction.  Accordingly,  in  the  leading 
case  of  Preston  v.  Preston's  TV*., (2)  where  one  of  the  beneficiaries  of 
a  Scotch  settlement  had  taken  out  administration  in  England,  and 
was  afterwards  sued  by  the  trustees  in  the  Court  of  Session,  who 
demanded  that  the  English  estate  should  be  transferred,  to  be  by 
them  applied  in  fulfilment  of  the  purposes  of  the  settlement,  the 
House  of  Lords  directed  that  the  action  should  be  dismissed. 
Jurisdiction  of  97.  But  while  it  may  be  assumed  that  the  legal  administrator 

mfnSnSoifiiot  cann°^  be  deprived  of  the  interim  management  and  control  of  the 
privative.  estate  by  the  courts  of  a  jurisdiction  other  than  that  from  which 
his  appointment  emanates,  it  does  not  follow  that  he  may  not  be 
required  to  account  for  his  intromissions  or  convened  in  an  action 
of  denuding  before  any  court  to  whose  jurisdiction  he  may  on  other 
Young  v.  grounds  be  subject.  The  case  of  Young  v.  Ramage(a)  has  been  cited 
as  an  authority  for  the  proposition  that  foreign  executors  cannot  be 
subjected  to  the  jurisdiction  of  the  Courts  of  Scotland  by  the  use  of 
arrestment  jurisdictionis  fundandce  causa.  But  the  case  is  really 
not  one  of  forum  competens,  but  of  administrative  law.  It  appears 
from  Lord  Corehouse's  opinion,  that  the  jurisdiction  was  sustained ; 
for  a  remit  was  made,  under  which  an  opinion  was  obtained  as  to 
the  duties  of  executors  under  the  law  of  Guernsey;  and  on  its  being 
ascertained  that,  by  the  law  of  that  island  (which  on  this  point  is  in 
accordance  with  the  principles  of  our  jurisprudence),  the  executor 
was  not  bound  to  distribute  the  estate  until  a  reasonable  time  had 
been  allowed  for  ingathering  and  realising  the  assets,  the  judgment 
of  the  Court  was  pronounced,  not  dismissing  the  action  on  the 
ground  of  defect  of  jurisdiction,  but  preferring  the  executors  to  the 
arrested  fund  on  the  ground  that  they  were  entitled  to  proceed  with 
the  realisation  of  the  estate  without  interruption.  In  various  cases, 
both  prior  and  subsequent,  arrestment  has  been  sustained  as  a 
ground  of  jurisdiction  in  actions  against  executors,  (b) 
pica  of  forum  98.  In  those  cases  in  which  the  jurisdiction  has  been  expressly 

non  competens.  declined,  it  will  be  found  that  the  ratio  decidendi  is  either  that  the 

(a) Prutonv.Prcatoris  Tre.,  29 Mar.1841,  (a)  Young  v.  Ramage,  16  Feb.  1838,  16 

2  Rob.  88.  The  rule  was  thus  stated  by  Lord  Sh.  672. 

Cottenham: — "The  domicile  of  a  deceased  (b)  M*  Marine  v.  Come,  16  Jan.  1845,  7 

party  regulates  the  right  of  succession  to  D.  270 ;  Campbell  v.  Rucker,  2  Mar.  1809, 

his  moveable  property,  but  the  administra-  Hume,  258;  Rigby  v.  Fletcher,  18  Jan.  1833, 

tion  must  be  in  the  country  in  which  pos-  11  Sh.  256 ;  Ranken  v.  Stewart,  29  Feb. 

session  of  his  property  is  taken  under  law-  1840,  2  D.  717 ;  Innerarity  v.  Gilmorc,  7 

ful  authority ;"  and  see Enohinv.  Wylie,  31  Mar.  1840,  2  D.  818. 
L.  J.  Gh.  402. 
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action  was  premature, (c)  or  that  proceedings  were  already  pending  chaptih  n. 
in  the  forum  of  administration,  which  was  accordingly  deferred  to  as 
being  a  more  convenient  forum  for  adjudicating  upon  the  rights  of 
the  claimants,  (d)  Such  cases  are  by  no  means  inconsistent  with 
the  maintenance  of  the  rule  that  the  Court  has  a  universal  equit- 
able jurisdiction  in  personam  as  well  as  in  rem — that  is,  wherever 
the  administrator  or  the  estate  administered  to  is  brought  within 
the  sphere  of  its  action  upon  any  of  the  received  grounds  of  juris- 
diction, (e) 

99.  Where  the  representatives  of  a  defunct  are  resident  in  a  Concurrent 
different  country  from  that  in  which  the  estate  (if  heritable)  is  Courts  of  differ- 
situated,  or  in  which  (if  moveable)  it  falls  to  be  administered  in  eBt  countnes' 
virtue  of  the  lex  domicilii,  jurisdiction  may  be  lawfully  exercised 

by  the  courts  of  either  country.  There  will  be  jurisdiction  in  per- 
sonam in  the  forum  of  the  trustees'  residence,  and  jurisdiction  in 
rem  in  the  country  where  the  estate  is  actually  or  constructively 
situated. 

100.  To  obviate  the  inconveniences  which  must  result  from  a  whether  pre- 
divided  administration,  the  courts  of  either  country (/)  are  under-  may1]* usedto 
stood  to  have  the  right  to  restrain  the  parties  from  taking  proceed-  5^^^". 
ings  in  the  other ;  and  the  principle  which  has  guided  the  Court  of  tfon. 
Session  in  the  exercise  of  that  right  has  been,  to  give  effect  to  the 
jurisdiction  of  that  court  in  which  proceedings  were  first  instituted. 

In  Young  v.  Barclay,  (gr)  an  action  of  declarator  was  raised  in  the 
Court  of  Session,  on  the  allegation  that  the  deceased  had  died 
domiciled  in  Upper  Canada,  and  had  left  heritable  and  moveable 
property,  "  situated  partly  in  Upper  Canada,  and  partly  elsewhere, 
particularly  in  Scotland ;"  and,  pending  that  action,  the  pursuers 
took  proceedings  in  the  courts  of  Canada  for  the  recovery  of  the 
property  situated  there.  A  note  of  suspension  was  presented  by 
the  defenders,  praying  for  interdict  against  the  pursuers  uplifting 


(c)  Canon  Co.  v.  Stamton,  27  Jan.  1857, 
19  D.  318 ;  Preston's  case  and  Young's  case, 
supra. 

(rf)  Wilmot  v.  Wilmot,  6  Mar.  1841,  3 
D.  815 ;  TuUoch  v.  WilUams,  6  Mar.  1846, 
8  D.  657 ;  Hawkins  v.  Wedderbum,  9  Mar. 
1842,  4  D.  924 ;  Fordyce  v.  Bridges,  2  June 
1842, 4  D.  1334 ;  but  see  Maemaster  v.  Dick- 
son, 17  June  1834, 12  Sh.  731. 

(e)  See  also  M'Tavish  v.  Lady  Saltoun,  3 
Feb.  1821,  F.C. ;  Blackett  v.  Gilchrist,  29 
May  1882,  10  Sh.  590 ;  Peters  t.  Martin,  21 
June  1825,  4  Sh.  107;  Munro  v.  Qrahame, 
4  July  1839,  1  D.  1161 ;  Cruickshank  v. 


Cruickshank' s  Trs.  24  Feb.  1848,  5  D.  733; 
affd.  on  another  point,  4  Bell,  179;  Mags, 
of  Wick  v.  Forbes,  11  Dec.  1849, 12  D.  299 ; 
Kirkpatrick  v.  Irvine,  28  June  1888, 16  Sh. 
1200 ;  Forbes  v.  Forbes,  14  Feb.  1862,  14 
D.  498. 

(/)  See  Carron  Co.  v.  Maclaren,  24  L.  J. 
Ch.  620,  where  the  H.  of  L.  (diss.  Lord  St. 
Leonards)  recalled  an  injunction  against 
proceedings  in  Scotland  as  being  unneces- 
sary. 

(g)  Young  v.  Barclay,  27  May  1846,  8 
D.  774.  And  see  the  leading  case  of  M* Cub- 
bin  y.  Venning,  8  Dec.  1869,  22  D.  164. 
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".    or  receiving  the  Canadian  property,  or  "  moving  or  proceeding  fur- 


▼. 


ther  in  an  action,  suit,  or  proceeding  commenced  in  the  Probate 
Court  at  Toronto."    The  Court  unanimously  granted  the  interdict. 
Dammm'tTn,  101.   In  Dawson1  s   Tra.  v.  Maclean,  (h)  where  interdict  was 

sought  'by  the  raisers  of  a  multiplepoinding  for  the  purpose  of  pro- 
hibiting certain  claimants  from  prosecuting  a  suit  in  Chancery  in 
relation  to  the  same  succession,  the  application  was  refused  mainly 
on  the  ground  of  the  priority  of  the  English  action,  coupled  with 
the  fact  that  the  respondents  were  resident  outwith  the  jurisdiction 
of  the  Court  of  Session.  Lord  President  M'Neill(t)  observed :  "  I 
do  not  think  that  the  mere  fact  of  parties  being  furth  of  the  country 
is  sufficient  in  all  cases  to  exclude  the  jurisdiction  of  the  Court. 
The  parties  are  here  in  proceedings  dealing  with  the  subject-matter ; 
and  if  it  appears,  in  the  course  of  these  proceedings,  that,  to  do 
justice  to  the  parties — to  prevent  oppression  upon  the  parties — to 
prevent  embarrassment  from  the  course  of  the  proceedings,  it  is 
necessary  or  desirable  to  impose  a  restraint  upon  them  as  to  follow- 
ing out  other  proceedings  elsewhere,  which  might  either  defeat  or 
embarrass  what  is  going  on  here,  I  think  that  the  parties  being 
themselves  here  in  such  suits,  maintaining  their  interests  and  per- 
severing in  these  suits,  are  subject  to  the  control  of  the  Court  in 
reference  to  proceedings  which  they  may  be  carrying  on  elsewhere, 
of  the  kind  that  I  have  alluded  to." 
Effect  due  to  102-  Where  the  jurisdiction  of  both  Courts  is  clear,  the  right  of 

SJS^toot*    Proceeding  in  either  will  fall  to  be  determined  according  to  the 
proecw.  priority  in  the  institution  of  the  respective  actions.     Accordingly, 

in  the  case  of  Mein  v.  Turner,  the  Court  declined  to  pronounce  in 
favour  of  the  right  of  a  trustee  in  a  sequestration,  in  respect  that 
there  was  already  an  undischarged  adjudication  in  bankruptcy  in 
force  against  the  bankrupt  in  England.  (A:)  If,  on  the  other  hand, 
it  is  clear  that  the  foreign  Court  has  not  jurisdiction,  the  Court  of 
Session  will,  irrespective  of  any  question  of  priority,  restrain  the 
parties  from  resorting  to  it.  On  this  principle,  an  interdict  was 
granted  by  the  First  Division  of  the  Court  against  removing  the 
title-deeds  of  a  Scotch  heritable  estate,  which  the  trustees,  by  an 
order  of  the  Master  of  the  Bolls,  had  been  required  to  deposit  in 
the  Record  Office  of  the  Court  of  Chancery.  (I) 

(A)  Daweon'e  Tr$.  v.  Maclean,  4  Feb.  (*)  Mein  v.  Turner,  15  Feb.  1865, 17  D. 

I860,  22  D.  685.    And  see  Canon  Co.  v.  485.    See  Rattray  y.  White,  8  Mar.  1842, 

Stainlon,  27  Jan.  1867,  19  D.  818 ;  British  4  D.  880. 

Linen  Co.  v.  Breadalbane's  Tre.,  24  Dec.  (/)  Maelaehlan  y.  Meiklam,  9  July  1867, 

1886, 16  Sh.  856.  19  D.  960. 

(i)  Lord  Colonsay.    22  D.  691. 
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GHAPTKB  II. 


SECTION  VIII. 


ASCERTAINMENT  OF  FOREIGN  LAW. 


103.  The  law  of  foreign  countries  is  regarded  as  matter  of  Foreign  iiw  re- 
fact  for  the  purposes  of  judicial  inquiry.     It  may  either  be  proved  0f  feet. 

by  the  evidence  of  skilled  witnesses  adduced  by  the  parties  respec- 
tively interested  in  proving  it,(m)  or  the  Court  may  refer  the  ques- 
tion of  foreign  law  to  a  neutral  person  or  persons,  usually  advocates 
of  the  bar  of  the  foreign  country,  for  their  opinion  on  a  joint  case. 
The  latter  course  is  the  one  usually  followed  in  Scotland.(») 
Opinions  of  foreign  counsel  are  generally  accepted  as  conclusive  on 
the  questions  submitted  to  thorn, (o)  but  in  cases  of  difficulty,  or 
where  there  is  a  difference  of  opinion,  the  case  may  be  sent  back 
to  be  reconsidered,  or  an  additional  opinion  may  be  taken,  (p) 
The  Court  is  not  necessarily  bound  by  the  decision  of  the  Court  of 
the  country  the  law  of  which  is  in  question,  unless  in  circumstances 
raising  the  plea  of  res  judicata.(q) 

104.  The  chief  difficulty  in  relation  to  the  ascertainment  of  Functions  of  the 
foreign  law,  is  in  distinguishing  the  functions  of  the  law  adminis-  TvtSqffiw? 
tered  by  the  Court  and  that  of  the  foreign  law,  in  the  construction  dwtinguiahed. 
of  wills  and  deeds.     And  first,  it  may  be  safely  asserted  that  the 

Court  has  never  in  any  case  gone  so  far  as  to  put  a  will  into  the 
hands  of  a  foreign  counsel  and  ask  him  to  construe  its  provisions. 
In  effect,  however,  this  may  have  been  done  by  setting  forth  in 
the  case  the  terms  of  the  clause  on  which  the  question  arose  and 
requiring  a  general  opinion  with  reference  to  that  clause.  This 
practice,  however,  is  erroneous,  and  in  the  more  recent  cases  the 
practice  has  been  to  put  specific  questions,  reserving  to  the  Court 
the  general  construction  of  the  will  with  reference  to  the  opinion 
obtained  in  answer  to  those  questions,  (r) 


(m)  In  cases  sent  to  trial  by  jury,  foreign 
law  falls  to  be  proved  by  witnesses  at  the 
trial ;  Maberly  <j-  Co.,  6  July  1834, 12  Sh. 
902.  But  see  Rutherford  v.  Comakers,  24 
Nov.  1888, 1  D.  111. 

(n)  In  questions  as  to  the  law  of  a  colony 
which  recognises  the  English  system,  it 
is  usual  to  take  the  opinion  of  English 
counsel  of  the  rank  of  Crown  Counsel  or 
practising  before  the  Privy  Council  in 
colonial  appeals ;  See  Robertson  v.  Gordon, 
15  Nov.  1814,  F.C. ;  Macalisier's  Exrs.  v. 
Macalister's  Trs.,  18  Dec.  1884,  13  TSh. 
171 ;  Trotter  v.  Trotter,  5  Sh.  78,  N.E.  72 ; 


8  W.  &  S.  407 ;  Thomson's  Trs.  v.  Alex- 
ander, 18  Dec.  1861,  14  D.  217. 

(o)  Lord  Cranstoun  v.  Cunningham,  16 
Feb.  1889,  1  D.  621 ;  Welsh  v.  Milne,  12 
Dec.  1844,  7  D.  218. 

(p)  Kerr  v.  Fyffe,  4  June  1840, 2  D.  1001 . 

(q)  Baird  v.  Mitchell,  14  July  1864,  16 
D.  1088 ;  Boe  v.  Anderson,  11  Nov.  1857, 
20  D.  11 ;  Robertson  v.  Landell,  2  Dec. 
1848,  6  D.  170. 

(r)  See  Boe  v.  Anderson,  8  Mar.  1862, 
24  D.  732;  Campbell's  Exrs.  v.  Clinton's 
Trs.,  22  June  1866,  4  Macph.  868 ;  Enohm 
v.  Wylie,  10  H.  L.  Ca.  1 ;  81  L.  J.  Ch.  402. 


INTERNATIONAL  LAW  IN  RELATION  TO 
106.  The  duty  of  a  Court  of  construction  in  relation  to  t 


DuehtadiBora  Preta^on  °f  foreign  instruments  was  thus  expounded  by  tli 
v.  Phiutpt.       of  Lords,  in  a  case  which  may  now  be  regarded  as  the 
authority  on  the  subject :  "  Where  a  written  contract  is 
a  foreign  country  and  in  a  foreign  language,  the  Court,  i 
to  interpret  it,  must  first  obtain  a  translation  of  the  instr 
secondly,  an  explanation  of  the  terms  of  art  used  in  it  (if  it  <_ 
any)  ;  thirdly,  evidence  of  any  foreign  law  applicable  to  tli 
and  fourthly,  evidence  of  any  peculiar  rules  of  construction 
such  rules  exist)  of  the  foreign  law.     With  this  assistan 
Court  must  interpret  the  contract  itself  on  ordinary  princi 
construction."^) 
Hon-*  of  Lords,        108-  Although  the  judges  of  our  Court  must  give  effect 
SoXIijX'e  statements  of  foreign  law  laid  before  them  in  evidence,  yet,  n 
f  ''f??'?" "'    tne  evidence  relates  to  the  law  of  England  or  Ireland,  it  m 
rejected  by  the  House  of  Lords,  who,  as  the  Supreme  Con 
Appeal  for  the  United  Kingdom,  are  entitled  to  form  an  ind< 
dent  opinion  on  any  ijiiestimi  "f  British  law  coining  before  i 
without  reference   in  tin.-  juns.lietinn  of  the  Court  in  want 
case  originated.  (/) 
Duiyofcoart  107.  In  certain  cases  the  duty  of  examining  the  foreign 

?n  ™erto™frren   'n  'ts  proper  son  in  ■-  ui;iy  even  devolve  upon  the  Court  of  first 
cooeiiubUdiffe-  stance,  as  in  the  case  of  an  irreconcile&bla  ■ 
•mongwit-        among  the  counsel  whose  evidence  is  laid  bcfi 
""""'  the  Court  will  consider  tin-  reasons  assigned 

nious,  and  examine  the  authorities  cited  in  i 
process,  though  it  may  he  called  a  bakm  iO£ 
cally  not  very  different  in  mi  the  formatfi 
nion  after  hearing  the  arguments  ni  ■ 
live  example  is  Lord  Stowell's  celeba 
v.  Dalrymple.(u)     In  other  casasfl 
the  evidence  that  there  arc  no  pec 
no  rules  of  foreign  law  applied^ 
ment,  in  which  case 

(«)  Daehca  di  Bora  v.  Pi 
Ca.  624;  88  L.  J.  Ch.  \l:<. 
quoted  ia  from  Lord  Cnmv. 
10  H.  L.  Ca.  688,  but  lis  raort 
exposition  of  tbe  law  of  the  an 
bs  found  in  Lord  Chtliiisford'i 
pp.  636-642. 

(()  Suin't  Amgtue  v.  llroicn, 
1831,  6  W.  and  S.  47;  M.vpherm 
phtrtm,  llJune  1852.  1    Mi.j.243^ 


I^~=^r  -  -     —  ' 


■■1m  L'_r 
rat  s-1 
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INTESTATE  SUCCESSION. 


CHAPTER  III. 
OPENING  OF  THE  SUCCESSION  BY  SURVIVANCE. 


Succession  open*       109.     To  the  acquisition  of  a  vested  interest  in  succession  of 

by  rarovance.  -  .  . 

any  description  it  is  essential  that  the  heir  shall  have  survived  the 
person  whose  succession  is  claimed,  (a)  And  where  a  right  con- 
stituted by  deed  vests  in  the  grantee  at  a  period  which  may  happen 
in  the  granter's  lifetime,  as  in  the  case  of  certain  marriage-contract 
provisions,  it  is  not  to  be  regarded  as  a  succession,  but  as  a  trust 
inter  vivos.lb) 
Character  of  110.  The  persons  who,  on  the  opening  of  a  succession  by  death, 

castor's  death,  have  the  character  of  heirs-at-law,  acquire  by  survivance  certain 
rights  in  relation  to  the  succession  of  the  deceased,  and  also  the 
right  of  taking  in  that  character  any  estate  which  may  be  destined 
designatively  to  the,"  heirs"  of  the  deceased.  In  order  to  the  ac- 
quisition of  a  vested  interest  in  estate  given  to  the  heirs  of  another 
designatively,  it  is  necessary  that  the  heir  should  survive  both  the 
ancestor  to  whom  he  claims  to  be  heir,  and  also  the  maker  of  the 
settlement  under  which  he  is  called  to  the  succession.  Under  such 
a  destination  those  alone  are  entitled  to  take  who  were  heirs  of  the 

(a)  The  case  of  the  devolution  of  a  succes-  in  form,  the  succession  of  the  entailer  as 

sion,  in  consequence  of  the  contravention  long  as  it  is  subject  to  the  destination  and 

of  the  prohibitions  of  an  entail  during  the  bound  by  the  conditions  which  he  has  im- 

lifetime  of  the  contravenes  is  scarcely  an  pressed  upon  it. 

exception.     The  estate  is  in  reality,  if  not  (b)  Infra,  chapter  28. 
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party  named  at  the  opening  of  his  succession  and  their  represen-    mufti*  m. 
tative8.(c) 

111.  Subject  to  the  exception  created  by  Statute  in  the  case  of  Qaettiou  of  tor- 
persons  convicted  of  treason,  (d)  it  may  be  asserted  that  the  open-  ^"^pwSSqi- 
ing  of  a  succession  takes  place  universally  at  the  moment  of  death.  tio°  ot"ie- 
This,  however,  does  not  imply  that  the  succession  immediately 

vests  either  in  right  or  possession,  but  only  that  it  may  do  so.(e) 
The  survivance  of  the  persons  claiming  the  character  of  heirs  is  al- 
ways a  point  of  the  first  importance  in  questions  of  succession.  The 
question  of  survivance  presents  itself  in  two  forms :  First,  Whether 
the  person  whose  succession  is  claimed  be  actually  dead?  and 
secondly,  Of  two  persons  actually  deceased,  which  is  to  be  held  to 
have  survived  the  other  ?  The  first  of  these  questions  is  one  into 
which  the  presumption  in  favour  of  life  largely  enters ;  the  second 
16  purely  a  question  of  fact. 

112.  I.  Questions  as  to  the  Death  of  the  Ancestor. — Where  How  presump- 
the  person  whose  succession  is  claimed  was  a  seafaring  man,  or  Wtt&mTmm 
engaged  in  military  service,  or  was  otherwise  exposed  to  unusual  ^^^  of 
hazard — as  by  residing  in  an  unhealthy  locality,  or  in  a  remote  or 
unprotected  settlement — the  presumption  of  life  will  be  more  easily 
overcome.    Thus  the  claims  of  the  heirs  were  held  to  be  established 

in  a  case  where  the  party  alleged  to  be  dead  was  bred  a  sailor,  and 
had  emigrated  to  British  North  America  in  1803,  and  had  not  been 
heard  of  between  1804  and  1841,  when  the  action  was  raised ;(/) 
and  in  another  case  where  two  parties,  to  whom  annuities  were  due, 
had  gone  abroad,  the  one  as  a  sailor,  the  other  as  a  private  soldier, 
and  nothing  had  been  heard  of  either  for  thirty-two  years  ;{g)  and 
again,  in  a  case  where  the  individual  had  been  hired  for  service  to 
the  East  India  Company's  settlements  in  Bengal,  and  had  not  been 
heard  of  for  seventeen  years,  and  was  commonly  reported  to  be 
dead.  (A)     But  the  presumption  of  life  was  not  held  to  be  overcome 

(c)  Maxwell  v.  Wylie,  25  May  1837, 15  in  the  shape  of  a  resulting  or  lapsed  inte- 
Sh.  1005 ;  Pearson  v.  Corrie,  28  June  1825,  rest,  long  after  the  death  of  the  party  whose 
4  Sh.  119,  K.  E.  120;  dicta  in  Lord  v.  heirs  are  entitled  to  inherit.  It  will  be 
Colvm,  7  Dec.  1860,  28  D.  Ill;  15  July  convenient  to  postpone  the  consideration  of 
1865,  8  Macph.  1083.  the  vesting  of  this  class  of  rights  to  a  sub- 

(d)  By  this  Statute,  7  Anne,  cap.  21,  the  sequent  chapter,  in  which  the  subject  of 
penalty  of  corruption  of  blood  is  attached  lapsed  interests  is  treated  in  its  entirety 
to  conviction  of  treason ;  the  effect  of  which  (chapter  48) . 

is,  that  the  attainted  person  cannot  succeed  (/)  Garland  v.  Stewart,  12  Nov.  1841, 

as  heir  to  any  one,  and  that  neither  his  4  D.  1. 

posterity  nor  collateral  kindred  can  inherit  (g)  Stirling  v.  Mackenzie,  11  Mar.  1847, 

anything  of  or  through  him.    See  1  Hume  9  D.  928.    See  also  French  v.  E.  of  Wemyst, 

on  Crimes,  Bell's  ed.,  549.  1677,  M.  12,644,  a  similar  case. 

(e)  In  the  case  of  heritable  as  well  as  (A)  Hogg  v.  Hume,  1706,  M.  12,645.  And 
moveable  estate,  a  succession  may  accrue  see  Sonde  v.  Her  Tenants,  1678,  M.  12,645, 
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Case  of  passen- 
gers by  ship 
which  is  lost 
at  sea. 


Presumption 
may  be  over- 
come by  mere 
elapse  of  time. 


by  evidence  that  the  individual  had  gone  out  as  a  sailor  to  Tobago, 
at  the  age  of  thirty,  and  had  not  been  heard  of  for  twenty  years,  (i) 
According  to  the  later  decisions,  it  would  appear  that  greater  weight 
is  attached  to  the  presumption  of  life  now  than  formerly,  and  that 
some  positive  evidence  or  counter  presumption  is  requisite  to  over- 
come it. 

113.  Where  the  party  whose  survivance  is  in  question  is  proved 
to  have  sailed  with  a  ship  which  never  arrived  at  its  destination  or 
was  afterwards  heard  of,  the  presumption  of  life  is  overcome,  (k)  In 
one  of  the  cases,  a  suspension  at  the  instance  of  a  purchaser  from 
the  heir,  the  latter,  at  the  suggestion  of  the  Court,  agreed  to  find 
security  to  repay,  the  bond  of  caution  being  limited  to  seven  years.  (I) 

114.  Mere  elapse  of  time  is  not  in  general  considered  sufficient  to 
overcome  the  presumption  of  life  in  the  case  of  a  person  who  has 
left  the  country.  It  is  matter  of  notoriety  that  emigrants  who  form 
new  connections  in  their  adopted  domicile,  frequently  cease  to  cor- 
respond with  their  friends  or  relatives  in  the  mother  country ;  and 
it  would  be  unreasonable  to  conclude  that  such  persons  had  ceased 
to  exist  from  the  mere  fact  of  their  history  being  unknown  to  those 
who  may  have  no  interest  in  tracing  it.  Upon  this  principle  were 
decided  the  comparatively  recent  cases  of  Fife  and  Barstow,  where 
the  Court  declined  to  hold  that  the  succession  had  opened,  although 
the  parties  had  been  lost  sight  of  for  the  respective  periods  of  seven- 
teen and  thirteen  years,  with  the  additional  element  in  the  latter 
case  of  great  age.(ra)  But  the  elapse  of  a  long  interval  of  time  with- 
out the  receipt  of  intelligence  of  the  party  is  an  important  element, 
if  there  be  nothing  in  the  circumstances  to  account  for  the  discon- 
tinuance of  communications  with  his  friends  or  family,  and  there 
are  cases  which  have  been  given  against  the  presumption  of  life 
upon  no  other  ground  than  this,  to  the  effect  of  putting  the  heir  in 
possession  upon  finding  security  to  repay. (n)     In  the  cases  actually 


where  the  husband  of  the  pursuer,  who  was 
in  good  circumstances,  had  joined  a  priva- 
teering expedition  at  Jamaica,  and  had 
not  since  been  heard  of. 

(•)  Campbell  v.  Lament,  17  June  1824, 
8  Sh.  145  (N.  E.  98).  See  also  Tail  v. 
Wood,  10  Feb.  1866,  4  Macph.  448. 

(k)  Erskine  v.  Stephen,  1622,  M.  11,666 ; 
Forrester  v.  Boucher,  1670,  M.  11,674 ;  Lord 
Ashburton  v.  Baillie,  7  Feb.  1811,  F.C. 

(t)  Ashburton  v.  Baillie,  supra. 

(m)  Fife  v.  Fife,  16  June  1866,  17  D. 
951 ;  Barstow  v.  Cook,  14  Mar.  1862,  24 
D.  790.  In  Kennedy  v.  Maclean,  15  Feb. 
1851,  13  D.  705,  the  party  whose  surviv- 


ance was  in  question  had  been  lost  sight 
of  for  nineteen  years ;  and  the  Court  (on 
the  assumption  that  he  was  to  be  presumed 
alive)  sustained  the  title  of  his  factor  loco 
absentis  to  sue  a  reduction  of  a  service.  See 
also  Lapsley  v.  Orierson,  18  Nov.  1846,  8 
D.  84,  where  there  was  the  additional  ele- 
ment of  cessation  of  communication  be- 
tween  the  absent  party  and  his  wife  ;  ex- 
plained by  his  dissatisfaction  with  his 
wife's  conduct  before  his  departure,  and 
her  subsequent  cohabitation  with  another 
man.  Also  Reed  v.  Brown,  J  4  Jan.  1884, 
12  Sh.  278. 
(f»)  Fettes  v.  Gordon,  7  July  1825,  4  Sh. 
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decided  the  age  of  the  party  has  not  heen  a  very  important  element ;  chaftib  m. 
though,  if  the  party  were  of  great  age  when  last  heard  of,  the  cir- 
cumstance would  he  entitled  to  weight,  (o)  The  rule  of  the  law  of 
England,  according  to  which  the  presumption  of  life  is  held  to  be 
overcome  by  seven  years1  absence  and  cessation  of  communication, 
is  not  admitted  in  the  jurisprudence  of  Scotland,  nor  is  there  any 
counter  presumption  corresponding  to  it.  (p) 

115.  Where  elapse  of  time  and  cessation  of  communication  are  inference  u 
the  chief  circumstances  which  go  to  negative  the  presumption  of  probable  period 
life,  no  inference  can  be  drawn  from  these  as  to  the  probable  period  oi  detth* 
of  cessation  of  life.  In  a  case  of  this  kind  the  Court  held  that  the 
absent  party  must  be  presumed  to  have  survived  his  father,  who 
died  four  months  after  the  disappearance ;  and  the  same  result 
must  have  followed  although  these  events  had  been  separated  by  a 
longer  interval  of  time.(g)  In  other  cases  it  has  been  found  pos- 
sible to  ascertain  approximately  the  period  of  death,  or  to  ascer- 
tain that  it  must  have  happened  before  or  after  a  particular  event, 
according  to  the  nature  of  the  question,  and  thus  to  determine  the 
conditions  of  the  event  upon  which  a  succession  or  destination  over 
is  dependent.  The  case  of  Fairholme  v.  Fairholme's  Trs.,  in  which 
the  question  was  as  to  the  survivance  of  Lieutenant  James  Fair- 
holme,  one  of  the  officers  of  the  ill-fated  Arctic  expedition  of  Sir 
John  Franklin,  presents  an  interesting  illustration.  The  Court  found 
that  the  deceased  gentleman  could  not  have  survived  his  uncle  (who 
died  in  May  1853),  and  decerned  in  favour  of  George  Fairholme, 
brother  of  James,  who  was  the  next  instituted  heir  under  the  uncle's 
will.(r) 

116.  In  the  undernoted  cases  the  Court  has  admitted  evidence  Evidence  that 
that  the  person  whose  survivance  is  in  question  was  reputed  to  be  ^^n  reportc 

149,  N.  E.  150  (periods  of  absence,  84  and  calculate  the  value  of  the  life  ought  to  be 

24   years :  ages  not  mentioned) ;    Hyslop  proved  as  affording  the  datum  point  of  its 

or  Gordon,  16  June  1830,  8  Sh.  919  (ab-  probable  duration.    The  Court  could  then 

sence,  25  years :  age  not  stated) ;  Ruthven  fix  what  additional  years  they  would  allow, 

v.  Clark,  1628,   M.   11,629  (absence,  17  according  to  the  circumstances  of  the  case, 

years:  legacy  of  trifling  value) ;  Chambers  Dick.  Ev.,  §  299  (d). 

v.  Carruthers,  14  July  1849, 11  D.  1859  (p)  Fife  v.  Fife,  17  D.  954,  per  Lord 

(absence,  35  years :  age  63  if  alive  at  the  J.-C.  Hope.   As  to  the  rule  in  question,  see 

date  of  the  action) ;  Campbell  v.  CampbeWs  1  Phillips'  Ev.  10th  ed.,  478 ;  Dick.  E v.  §  309. 

Tr.,  1  Feb.  1834, 12  Sh.  382  (absence,  29  (q)  Bruce  v.  Eobton,  25  Feb.  1834,  12 

years ;  age  not  stated).    In  all  these  cases  Sh.  486. 

the  heir  was  required  to  find  caution  for  (r)   Fairholme  v.  Fairholme  s    Tre.,   18 

repayment.  March  1858,  20  D.  813.     In  Ommaney  v. 

(©)  Stair,  4,  45,   17;  Erak.  4,  2,   36;  Stilwell,    23    Beav.    828,    Lord    Romilly 

Bankt  vol.  i,  p.  667,  and  cases  there  cited.  M.R.  held  that  a  sailor,  who  formed  one 

Mr  Dickson  judiciously  observes,  that  in  of  the  same  expedition,  and  who  when  he 

cases  depending  on  this  consideration,  the  sailed  was  young  and  strong,  had  survived 

number  of  years  at  which  an  actuary  would  '  January  1850. 
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chaptib  in.  dead.(*)  The  fact  that  his  succession  has  been  taken  up  by  ser- 
vice or  confirmation  is  an  adminicle  of  evidence,  but  is  not  entitled 
to  much  weight,  except  as  part  of  the  evidence  of  notoriety,  (t) 

florvivMicemnrt  H7#     ]J#    QUESTION    WHETHER    ANCESTOR    WAS    SURVIVED    BY   AN 

be  proved  by  re- 
presentatives of  alleged  Heir. — Where  a  deceased  person  is  alleged  to  have  ac- 

8umTor*  quired  certain  rights  by  his  survivance  of  another  person,  the  fact 
of  survivance  must  be  established  to  the  satisfaction  of  the  Court 
as  a  condition  of  the  vesting  of  the  alleged  right.  Where,  there- 
fore, for  want  of  evidence,  the  Court  is  unable  to  determine  that 
one  of  two  deceased  persons  survived  the  other,  the  result  is,  that 
the  parties  interested  in  proving  his  survivance  (e.g.y  his  heirs, 
appointees,  or  substitutes  under  a  destination)  have  failed  to  prove 
their  case,  and  their  claim  will  fall  to  be  dismissed-  Where  the 
representatives  of  each  of  the  deceased  persons  are  interested  in 
establishing  their  ancestor's  survivance  of  the  other,  and  the  fact 
of  survivance  cannot  be  determined,  neither  party  will  be  entitled 
to  a  judgment. 
Case  of  two  per-       H8.  There  is  one  case  of  indeterminate  survivorship  which. 

sons  perishing  ,  . 

by  same  from  its  peculiarity,  has  in  some  systems  of  jurisprudence  been 

7"  made  the  subject  of  presumptions  of  a  purely  arbitrary  character. 

We  refer  to  the  case  of  persons  perishing  by  the  same  calamity,  as 
shipwreck,  fire,  or  battle.  It  appears  to  us  that  in  this  case,  also, 
the  representatives  of  the  person  alleged  to  have  survived  the 
other  must  establish  the  fact  of  survivance  by  evidence.  The  cir- 
cumstance that  two  persons  met  their  death  at  the  same  place, 
and  nearly  at  the  same  time,  may  increase  the  difficulty  of  proving 
survivance,  but  cannot  shift  the  onus  of  proof,  or  make  it  less 
necessary  that  the  fact  of  survivance  should  be  proved,  if  the 
right  asserted  by  the  claimant  is  founded  on  survivorship.^) 
According  to  the  Civil  (x)  and  French  Laws,(y)  the  fact  of  sur- 
vivance in  this  class  of  cases  is  determined  upon  certain  arbitrary 
presumptions,  depending  on  the  age  and  sex  of  the  parties.  But  the 
rules  of  the  Civil  Law  are  only  binding  in  Scotland  in  relation  to 
new  questions  in  so  far  as  they  are  reasonable,  and  in  this  matter 
we  think  the  Court  would  probably  disregard  the  special  presump- 

(t)   Sands  v.    Her   Tenants,    1678,  M.  N.E.  98 ;  Batmerman  v.  Bannerman,  1788, 

12,646;    Forrester  v.  Boucher,  1670,    M.  M.   11,662;  Bums  v.    OgUvie,  1758,   M. 

11,674;  Hogg  t.  Hume,  1706,  M.  12,646;  11,667. 

Lord  AshJburUm  v.  Baillie,  7  Feb.  1811,  («)  Dickson  on  Evidence,  }  811;  Best 

F.C. ;  Hyslop  v.   Gordon,  16  June  1880,  on  Presumptions,  p.  201. 

8  Sh.  919 ;  CampbeU  v.  Campbell's  Tr„  1  (x)  Dig.  lib.  84,  tit  6,  1.  9,  §g  1,  4 ; 

Feb.  1884, 12  Sh.  882.  id.  tit.,  1.  22 ;    See  Mackeldey,  Man.  do 

{t)  Askburton  v.  Baillie,  supra ;   Camp-  Dr.  Bom.,  ed.  1846,  p.  88. 

bell  y.  Lamoni,  17  June  1824,  8  Sh.  146  (y)  Code  Civile,  }  720. 
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tions  alluded  to,  and  adhere  to  the  general  rule,  that  proof  of  the  chaw  m. 
fact  of  survivance  is  incumbent  on  the  party  making  the  allegation. 

119.  In  England  the  law  was  so  fixed  by  the  decision  of  the  Wing  ▼. 
House  of  Lords  in  Wing  v.  Angrave,(z)  a  case  where  a  husband  ngrave' 
and  wife  perished  in  a  shipwreck,  and  were  swept  overboard  by 

the  same  wave.  Each  of  the  spouses  had  appointed  the  other,  in 
the  event  of  his  (or  her)  survivance,  to  take  certain  shares  of  suc- 
cession, of  which  they  had  respectively  the  power  of  disposal  under 
a  deed  of  settlement.  The  husband's  heirs  claimed  the  estate 
given  to  him  by  his  wife's  will.  The  wife's  heirs  made  a  similar 
claim  to  the  estate  given  by  the  husband  to  her.  The  judges,  both 
in  the  Court  of  Chancery  and  on  appeal,  were  unanimously  of 
opinion  that  neither  party  had  proved  his  case ;  and  in  the  result 
the  judgment  of  the  House  of  Lords  was  to  the  effect,  that  the 
whole  succession  in  question  passed  to  the  heirs  named  in  a  desti- 
nation over  in  the  deed  of  settlement  giving  the  power  of  ap- 
pointment. 

120.  In  the  application  of  the  rule  established  by  the  case  of  Special  »m>iica- 
Wing  v.  Angrave  to  questions  of  indeterminate  survivance,  the  t^8u^viv•IlC6, 
following  consequences  may  be  deduced.  1.  Where  two  persons  mU8t  **  Proved- 
stand  in  the* relation  of  granter  and  grantee  under  a  will  or  mortis 

causa  deed,  and  the  heirs  of  the  grantee  are  unable  to  prove  that  he 
survived  the  granter,  it  will  be  held  that  the  subject  of  the  gift 
did  not  vest  in  the  grantee,  but  passed  to  the  next  institute, (a)  or 
to  the  grantees  heir-at-law.  2.  Where  the  party  alleged  to  be  the 
survivor  would  have  had  right  to  a  share  of  the  intestate  moveable 
succession  of  the  other,  then,  unless  his  survivance  is  proved,  the 
right  will  not  be  taken  to  have  vested  in  him  so  as  to  be  trans- 
mitted to  his  heirs.  (6)  It  is  very  doubtful  whether  his  issue 
would  be  entitled  to  the  succession  by  representation ;  for,  under 
the  Statute,  their  claim  only  arises  in  case  the  parent  has  "  prede- 


(z)  Wing  v.  Angrave,  House  of  Lords, 
80  L.  J.  Ch.  66,  where  the  previous  cases 
are  cited  and  commented  on.  See  also 
another  branch  of  the  same  case,  Under- 
woody.  Wing,  24  L.  J.  Ch.  298;  also 
Mamm  v.  Maeon,  1  Mer.  808,  where  an 
issue  was  directed  to  determine  which  of 
two  persons  who  perished  in  the  same 
shipwreck  snrviTed;  Taylor  v.  Diplock, 
2  Pbill.  261 ;  Stanvriz'a  case  there  quoted ; 
and  SOUek  v.  Booth,  1  T.  &  0.  O.C.  117 ; 
11  L.  J.  Ch.  128. 

(a)  Fettet  v.  Gordon,  7  July  1825,  4  Sh. 
149 ;  N.  E.  160.    If,  on  the  other  hand, 


the  fair  inference  from  the  evidence  is 
that  the  legatee  surviyed  the  period  of 
vesting  (although  the  date  of  his  death 
is  unknown),  the  fund  will  pass  to  his 
representatives  (Hytlop  or  Gordon,  15 
June  1880,  8  Sh.  919) ;  or  to  the  next 
substitute  under  the  destination,  if  there 
is  an  operative  substitution  (CampbeWe 
Tre.  v.  Campbell,  1  Feb.  1884, 12  Sh.  882 ; 
Fairholme  v.  Fairholmte  Tre,,  18  March 
1868,  20  D.  818). 

(b)   Wing  v.  Angrave,  80  L.  J.  Ch.  65, 
and  8  Clark's  H.  L.  Ca.  188. 
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ceased"  the  intestate ;  and  in  the  case  supposed  it  cannot  be  known 
with  certainty  which  of  the  parties  predeceased  the  other.(c)  3. 
Where  the  one  party  is  heir-at-law  of  the  other,  the  result  is  the 
same  as  in  the  last  case  in  relation  to  such  heritages  as  vest  with- 
out service,  except  that  the  difficulty  with  regard  to  persons  taking 
by  representation  does  not  arise. (d)  4.  Where  the  parties  are 
nominated  in  succession  as  institutes  or  substitutes  under  the  same 
deed,  and  one  of  them  was  in  possession  at  the  time  of  his  death, 
no  right  vests  in  the  other  unless  he  is  proved  to  have  been  the 
survivor,  (e)  5.  Where  the  parties  are  respectively  the  heirs,  re- 
presentatives, or  legatees  of  each  other,  and  neither  can  be  shown 
to  have  survived,  they  are  not  held  to  have  succeeded  to  each  other, 
and  the  nearest  surviving  heirs  of  either  will  have  right  to  the  suc- 
cession of  his  ancestor.  (/) 


(c)  See  the  Act  18  Vict.  cap.  23,  §  1. 

(d)  On  the  other  hand,  where  a  person 
has  been  absent  from  the  country  for  such 
a  length  of  time  as  to  overcome  the  pre- 
sumption of  life,  it  is  often  a  matter  of 
uncertainty  whether  he  was  married  and 
has  left  heirs  of  his  body,  an  element 
which  increases  the  difficulty  of  holding 
the  estate  to  have  vested  in  a  collateral 
heir.     See  Reed  v.  Brown,  14  Jan.  1834, 


12  Sh.  278;  Chambers  v.  Carruthert,  14 
July  1849, 11  D.  1369.  In  such  cases  it  is 
usual  for  the  next  heir  to  obtain  service 
ex  parte,  in  order  to  preserve  his  right  to 
any  succession  which  may  afterwards  be 
held  to  have  accrued.  See  Campbell  v. 
Campbell's  Irs.,  supra. 

(e)  See  Fairholme  v.  Fair  holme's  Tre., 
20  D.  818. 

(/)  Wing  v.  Angrave,  supra. 
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CHAPTER  IV. 

ORDER  OF  LEGAL  SUCCESSION  IN  RELATION  TO 

HERITABLE  ESTATE. 


I.  Succession  of  Heirs-at-Law. 
II.  Division  of  Heritable  Succession. 


III.  OfTerce. 

IV.  Of  Courtesy. 


121.  Destinations  in  settlements  of  heritable  estate  being  for  intestate  racces- 
the  most  part  founded  on  some  modification  of  the  legal  order  of  MtewSenTto 
succession,  the  study  of  the  laws  which  regulate  legal  descent  na-  to8tate- 
turally  takes  precedence  of  the  law  of  succession  by  destination. 
The  present  chapter  is  confined  to  the  subject  of  descent,  strictly  so 
called ;  the  Vesting  of  the  succession,  and  the  rights  and  liabilities 
of  heirs,  being  reserved  for  discussion  in  subsequent  chapters. 


SECTION  I. 
OF  THE  SUCCESSION  OF  HEIRS-AT-LAW.(a) 

To  the  exposition  of  this  part  of  the  subject  little  more  is  re- 
quisite than  a  distinct  definition  of  the  technical  language  employed 
in  the  description  and  classification  of  heirs.  The  rules  of  succes- 
sion are  for  the  most  part  implied  in  the  definition  of  the  technical 
terms,  and  are  in  themselves  very  simple. 

122.  I.  Definition  of  terms. — Heritable  Succession. — The  de-  Explanation  of 
volution  of  heritable  estate  by  death  to  the  person  or  persons  who  defining8 the" 

order  oi  legal 
(a)  It  may  be  remarked  that  the  charac-      the  body ;  Olencairn  Peerage,  18  July  1797,  succession. 

ter  of  heir-male,  though  not  belonging  to  reported  by  Macqueen,  1   Ap.  Ca.  444  ; 

the  category  of  heirs-at-law  in  the  strict  Herries  Peerage,  28  June  1868,  8  Macq. 

sense  of  the  term,  is  a  general  character,  588,  600.    And  this  presumption  is  not 

and  carries  with  it  certain  legal  rights  in-  overcome  by  the  circumstance  that  the 

dependency  of  express  destination.    The  family  estates  are  destined  by  the  ancient 

most  important  of  these  is  the  right  of  sue-  titles  to  heirs-female  on  the  failure  of  heirs- 

ceeding  to  peerages  or  inheritable  titles  of  male ;  Kennedy  v.  Earl  ofRuglen  and  March, 

honour,  where  no  express  destination  is  26  Jan.  1762,  2  Pat.  66.    See  as  to  service 

prescribed  by  the  patent  or  grant.    In  such  in  the  general  character  of  heirs-male,  ch. 

cases  the  presumption  has  been  established  86,  infra. 

that  honours  descend  to  the  heirs-male  of 
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Terms  descrip- 
tive of  heirs. 


are  by  law  preferred  to  the  inheritance  in  respect  of  proximity  in 
blood  to  the  deceased.  (6) 

Line  of  Succession. — Any  series  or  class  of  persons  connected 
with  the  defunct  by  descent  from  a  common  ancestor,  or  from  the 
defunct  himself,  and  capable  of  succeeding  to  him,  either  imme- 
diately or  upon  the  failure  of  nearer  heirs,  (c) 

Paternal  Line. — Persons  connected  with  the  defunct  by  descent 
from  a  common  male  ancestor,  where  the  series  of  persons  connect- 
ing the  defunct  with  the  common  ancestor  consists  wholly  of  males. 

Maternal  Line. — Persons  descending  from  a  common  ancestor 
with  the  defunct  where  the  connection  between  the  common  ances- 
tor and  the  defunct  is  not  wholly  by  males.  There  is  no  succession 
in  the  maternal  line,  and  the  term  is  only  used  in  contradistinction 
to  the  paternal  line  of  succession. 

Heirs. — The  individual  members  of  the  various  lines  of  legal 
succession  in  the  order  in  which  they  are  entitled  to  succeed  to  the 
defunct. 

Ascendants. — The  ancestors  of  the  defunct  in  the  paternal  line  ; 
that  is,  connected  with  him  wholly  by  males,  (d) 

Descendants. — The  members  of  the  line  of  legal  descent  flowing 
from  the  defunct  himself  in  the  order  of  .preference  indicated  by  the 
laws  of  primogeniture- and  preference  of  males. 

Collaterals. — These  are  either  collateral  to  the  defunct  himself,  or 
collateral  to  some  ancestor  in  the  paternal  line.     They  are — 

(1)  The  members  of  the  lines  of  legal  descent  flowing  from  the 
defunct's  brothers  and  sisters  german  or  consanguinean,  in  the 
order  established  by  the  rules  of  collateral  succession. 

(2)  The  members  of  the  lines  of  legal  descent  flowing  from  the 
brothers  and  sisters  german  or  consanguinean  of  any  ascendant  of 
the  defunct,  in  the  order  of  collateral  succession,  (e) 

Representation. — The  rule  of  law  according  to  which  the  issue 
of  any  heir  take  rank  in  their  order  immediately  after  him  in  the 
scheme  of  succession,  to  the  exclusion  of  remoter  heirs  in  the  same 
degree.  (/) 

123.  Heir-at-Law. — The  nearest  lawful  heir  of  the  defunct. 


(ft)  Erok.  8,  8,  2. 

(c)  Erok.  8,  S,  4 ;  Bell,  Pr.  )  1647. 

(</)  Erok.  8,  8,  9. 

(*)  Erok.  8,  8,  8-9 ;  Bell,  Pr.  {  1666. 

(/)  The  term  is  thus  explained  by  an  in- 
stitutional writer, — "  There  is  a  right  of  re- 
presentation peculiar  to  heritage,  by  which 
one  succeeds  in  heritable  subjects,  not  from 
any  title  in  his  own  person,  but  in  the  place 
of,  and  as  representing  some  of  his  deceased 


ascendants.  .  .  .  The  word  representa- 
tion, when  applied  to  this  right,  must  not 
be  understood  in  that  sense  in  which  it 
is  commonly  taken  by  lawyers,  as  if  the 
grandchild  [succeeding  to  his  grandfather] 
were  liable  for  the  debts  of  his  immediate 
father,  whom  he  represents ;  he  represents 
him  barely  in  his  propinquity,  and  not  in 
his  debts;"  Brsk.  8,  8,  11. 
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Heir  of  Line. — The  same.  In  the  collateral  line  of  succession,  ohapteb  it. 
the  expression  "  heir  of  line"  is  used  to  denote  the  heir  of  the  prin- 
cipal line  of  succession,  or  heir  of  the  heritage,  in  contradistinction 
to  the  heir  of  conquest.  The  order  of  succession  in  conquest  de- 
viates from  the  principal  line  of  succession  in  the  branches  collateral 
to  the  defunct  and  to  his  father ;  that  is  in  the  case  of  brothers 
and  sisters,  uncles  and  aunts,  and  their  issue. 

Heirs-Portioners. — Sisters  inheriting  the  succession  pro  indiviso, 
or  their  issue  taking  by  representation. 

Full-Blood. — Brothers  and  sisters  german  (by  the  same  mar- 
riage) of  the  defunct ;  also  brothers  and  sisters  german  of  any  an- 
cestor of  the  defunct  in  the  paternal  line,  and  their  issue,  (g) 
*  Half-Blood  Consanguinean. — Brothers  and  sisters  consanguinean 
of  the  defunct  (by  the  same  father  but  by  a  different  mother)  ;  also 
brothers  and  sisters  consanguinean  of  any  ancestor  of  the  defunct 
in  the  paternal  line,  and  their  issue,  (h) 

Half-Blood  Uterine. — Brothers  and  sisters  uterine  (by  the  same 
mother  only)  of  the  defunct,  or  of  any  of  his  ascendants,  and  their 
issue.  Uterine  relatives  belong  to  the  maternal  line,  because  the 
common  ancestor  from  whom  they  derive  their  descent  is  a  female. 
Uterine  relatives,  therefore,  do  not  succeed  to  one  another  by  the 
law  of  Scotland,  (i) 

124  II.  Lines  of  Succession. — Heritable  succession  in  Scotland  Heritable  sue- 
is  not  affected  by  considerations  of  tenure.    The  order  of  succession  depend  on s 
is  the  same  however  the  subjects  may  be  held.    The  only  exception, tenure' 
if  it  may  be  so  considered,  is  the  rule  that  newly  acquired  property, 
if  feudalised,  descends  to  the  heir  of  conquest,  but  if  otherwise,  to 
the  heir  of  line.  (A)     In  former  times  the  udal  lands  of  Orkney  and 
Shetland  were  divisible  in  equal  shares  among  the  children  or  next- 
of-kin^/)  but  this  custom  seems  to  have  gradually  disappeared,  and 
questions  of  the  intestate  succession  to  such  lands  are  now  determined 
in  conformity  with  the  ordinary  rules  of  heritable  succession,  (m) 

125.  The  following  is  a  statement  of  the  different  lines  of  succes-  Law  of  the 
sion  in  the  order  of  priority  or  preference.     It  will  be  seen  that  it 8ene8, 
takes  the  form  of  a  series,  the  law  of  which  is  apparent  from  the  first 
four  terms : — 

(g)  See  Ersk.  3,  8,  8-9.  whom  the  law  considers  as  of  a  different 

(A)  Ibid.  family  from  the  mother."    Ersk.  vt  supra. 

(t)Erak.3t8,8;-4Z«ajajMferv.CfarA,1696,  (A)  This  subject  is  treated,  infra,  §  182. 

If.  14,878.     "  This  doctrine,  at  least  as  to  (J)  See  the  authorities  cited  in  Bell,  Pr. 

succession  in  heritage,  may  be  deduced  \  932. 

from  the  choice  or  delectus  of  a  special  family  (m)  RendaU  y.  Robertson,  15  Dec.  1836, 

made  by  the  superior  in  his  feudal  grant,  15  Sh.  266 ;  Beatton  v.  Gaudie,  2  Feb.  1832, 

which  would  be  elided  if  the  fee  were  de-  10  Sh.  286. 

•cendible  to  the  kinsmen  of  the  mother, 

VOL.  I.  E 
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From  whom  th© 
lines  of  descent 
are  traced. 


Descending  line 
of  succession. 


Law  of  the 
series. 


First — Lineal  descendants  of  the  intestate. 

Second — Brothers  and  sisters  of  the  intestate  and  their  issue 
(collaterals  to  the  intestate). 

Third — The  intestate's  father. 

Fourth — Brothers  and  sisters  of  the  intestate's  father  (collaterals 
to  the  father). 

Fifth — The  intestate's  paternal  grandfather. 

Sixth — Brothers  and  sisters  of  the  intestate's  paternal  grand- 
father (collaterals  to  the  grandfather).  And  so  on  in 
infinitum.(n) 

126.  In  the  civil  law,  in  which  the  right  of  succession  is  found- 
ed upon  affinity  reckoned  by  degrees,  the  degrees  of  descent  are 
reckoned  from  the  common  ancestor,  (o)  but  in  the  case  of  heritable 
succession,  in  which  proximity  of  blood  is  reckoned  not  by  degrees 
but  by  lines,  the  collateral  lines  are  considered  as  springing  from 
the  first  collateral  of  the  line,  who  is  necessarily  a  brother  or  sister 
of  one  of  the  intestate's  ancestors.  This  mode  of  considering  the 
subject  of  succession  exhibits  more  clearly  than  the  other  the  diver- 
gence of  the  lines  of  the  full  and  the  half  blood,  and  is  in  conformity 
with  the  actual  order  of  succession,  (p) 

127.  III.  Order  of  Succession  in  the  Descending  Line. — In 
heritable  succession  by  descent,  the  chief  points  are, — (1)  the  post- 
ponement of  female  heirs  to  males  of  the  same  degree  ;  (2)  primo- 
geniture among  male  heirs,  or  the  succession  of  the  eldest  lineal 
representative  of  the  intestate ;  and  (3)  representation,  by  which 
the  issue  of  a  predeceasing  elder  son  take  precedence  of  younger 
sons  and  their  issue.     The  operation  of  these  rules  is  as  follows : — 

The  estate  descends  in  the  first  instance  to  the  eldest  son  of  the 
person  last  seized,  and  failing  him,  to  his  eldest  son  or  other  issue, 


(n)  Stair,  8,  4,  8-7 ;  Ersk.  3,  8,  5-9 ; 
Bell,  Pr.  \  1657-1668. 

(o)  Inst.  3,  6 ;  Dig.  88,  10. 

(p)  The  customary  mode  of  tracing  de- 
scent in  the  collateral  branches  of  heri- 
table succession  in  Scotland,  not  from  the 
common  ancestor  but  from  the  highest 
collateral,  gives  probability  to  the  supposi- 
tion that  under  our  ancient  law  ascendants 
were  altogether  excluded  from  the  succes- 
sion. As  long  as  a  feu  continued  in  the 
same  family  there  could  be  no  place  for 
the  succession  of  ascendants,  for  the  father 
must  have  already  enjoyed  the  estate  be- 
fore it  could  pass  to  his  son.  After  land 
came  to  be  regarded  as  a  subject  of  com- 
merce, the  propriety  of  recognising  the 


right  of  the  father  to  succeed  to  the  con- 
quest of  son,  led  to  a  modification  of  the 
feudal  rule  in  his  favour,  and  ultimately 
the  right  of  succession  was  extended  to 
other  ascendants  in  their  order.  Craig, 
2, 18, 47,  in  a  passage  cited  by  Ersk.  8,  8,  7, 
asserts  that  the  first  instance  of  a  father 
being  served  heir  to  his  son  occurred  in 
the  sixteenth  century.  The  Earl  of  Angus 
had  conveyed  an  estate  to  his  son,  after 
whose  death  he  obtained  himself  served 
heir  to  the  latter  to  the  same  estate.  In 
Stair's  time,  the  succession  of  ascendants 
was  fully  established,  Stair,  3,  4,  35 ;  and 
see  his  observations  at  3, 4, 20,  and  Erskine'a 
Principles  8,  8,  3. 
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male  or  female,  in  their  order.  Failing  the  eldest  son  and  his  qhaptmit. 
issue,  the  succession  passes  to  the  second  son  with  his  issue,  male 
and  female,  in  their  order ;  and  so  on,  through  all  the  sons  (with 
their  issue)  in  their  order.  Failing  sons  and  their  issue,  the  daugh- 
ters of  the  person  last  seized  (whether  by  the  same  or  different 
marriages)  inherit  pro  indiviso,  as  heirs-portioners,(g) — the  issue 
of  those  who  have  died,  if  any,  taking  the  mother's  share.  Where 
one  of  the  daughters  has  predeceased  the  intestate,  leaving  female 
issue  only,  her  issue  inherit  the  mother's  share  pro  indiviso,  but 
where  a  daughter  dies  leaving  male  issue,  the  law  of  primogeniture 
applies,  and  the  eldest  son  becomes  heir-portioner  in  place  of  his 
mother,  the  succession  being  always  taken  per  stirpes.  Thus,  if  an 
intestate  have  four  daughters  born  to  him,  of  whom  the  first  pre- 
deceases him  unmarried,  the  second  dies  leaving  sons,  the  third 
dies  leaving  daughters  surviving  her,  and  the  fourth  survives  her 
father,  the  division  of  interests  will  be  as  follows  :  one-third  of  the 
estate,  pro  indiviso,  will  be  taken  by  the  eldest  surviving  son  of  the 
6econd  daughter,  one-third  will  be  shared  by  the  female  issue  of  the 
third  daughter,  and  one-third  will  go  to  the  surviving  daughter,  (r) 

128.  The  order  of  succession  among  the  issue  of  any  of  the  in-  Application  of 
testate's  children  is  the  same  as  that  which  obtains  in  relation  to  Lenur^from 
the  children  themselves.     In  tracing  descent  from  a  collateral  rela-  *  coU*tcral- 
tive  of  the  intestate,  the  order  of  succession  among  the  issue  of  such 

relative  is  the  same  as  that  which  prevails  among  the  issue  of  the 
intestate  himself. 

129.  IV.  Order  or  Succession  in  the  Ascending  Line. — Each  Aacendmg  line 
branch  of  the  ascending  line  consists  of  a  single  member  only,  who  °  8UCCeS81on• 
is,  as  already  explained,  a  paternal  ancestor  of  the  intestate.     Pa- 
ternal ancestors  succeed  immediately  after,  that  is  upon  failure,  of 

their  own  descendants.^) 

130.  It  is  in  this  branch  of  succession  only  that  the  question  Effectof  birth  of 
i  arises  as  to  the  right  of  a  nearer  heir,  born  after  the  succession  has  nearer  ^*rJ!?!*t 

°  7  succession  nas 

Lvested.     This  case  occurs  when  a  person  is  served  heir  to  his  child,  opened. 

lor  grandchild,  in  consequence  of  the  failure  of  collateral  issue,  and 

kfterwards  has  another  child  born  to  him.   Cases  of  this  kind  having 

arisen  under  successions  constituted  by  deed  of  entail,  the  Court, 

for  reasons  which  may  be  more  appropriately  considered  when  we 

come  to  treat  of  that  subject,  (f)  established  the  rule  that  the  birth  of 

(q)  Erak.  3,  8, 18.  succession  is  that  given  by  Bell,  Pr.  §  1666 

(r)  The  above  is  a  connected  summary  ei  *eq. 

the  course  of  succession  in  the  descend-  (#)  Supra,  \  126,  and  infra,  Table,  p.  71. 
line  as  explained  by  the  institutional  (t)  See  chapter  36,  \  1206  et  »eq.    (Sor- 
ters.   See  Stair,  3,  4,  and  Ersk.  8,  8,  vice  and  Entry  of  Heirs  of  Provision.) 
The  beet  analysis  of  the  order  of 
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cHAPTiBin.  the  nearer  heir  divested  the  more  remote,  (u)    The  same  question 
having  arisen  in  a  case  of  intestate  succession, — Orant  v.  Granfs 
Tr8.y(x) — the  doctrine  of  conditional  vesting  was  again,  after  an 
interval  of  half  a  century,  brought  under  the  consideration  of  the 
Court  of  Session.    The  result  was  that,  without  trenching  upon  the 
authority  of  the  earlier  cases,  the  judges  would  not  extend  the  doc- 
trine to  intestate  succession.    It  was  therefore  ruled  that  a  father, 
by  completing  a  title  as  heir  to  any  of  his  descendants,  acquires  an 
indefeasible  right  to  the  succession, — a  decision  which  is  clearly 
well  founded,  when  it  is  considered  that  the  laws  of  heritable  suc- 
cession are  purely  positivi  juris,  and  that  the  vested  right  acquired 
by  service  on  the  part  of  an  ancestor  is  identical  in  its  nature  with 
that  which  may  be  acquired  by  any  other  heir.     The  element  of 
intention,  which  was  stated  to  be  the  ground  of  decision  in  the  en- 
tail cases,  is  of  course  inapplicable  to  the  determination  of  cases  of 
intestate  succession,  (y) 

131.  V.  Order  of  Succession  in  the  Collateral  Line. — In  the 
collateral  lines  of  succession  two  other  rules  come  into  operation  : 
(1)  the  full  blood  takes  precedence  of  the  half  blood  ;(z)  and  (2) 
the  succession  descends  before  ascending.     Therefore  among  col- 
lateral relatives  of  the  same  degree,  the  immediate  younger  brother 
of  the  intestate  (or  of  his  ancestor,  as  the  case  may  be)  succeeds 
first,  with  his  issue;  afterwards  the  younger  brothers  in  their  order; 
then  the  immediate  elder  brother ;  after  him  the  other  elder  bro- 
thers in  inverse  order,  with  their  respective  issue  in  their  order ; 
lastly,  the  sisters,  as  heirs-portioners,  in  their  order.     On  the  ex- 
haustion of  the  line  of  the  full  blood,  the  half  blood  consanguinean 
in  the  same  branch  of  the  collateral  line  succeed,  the  brothers,  if 
younger  than  the  intestate,  in  the  order  of  seniority ;  if  elder,  then 
in  inverse  order,  (a)  with  their  respective  issue  in  their  order  ;  then 


Special  roles  of 
collateral  succes 
sion.    Heir  of 
line. 


(u)  Bruce  v.  Melville,  1677,  M.  14,880,  and 
Bannatyne  v.  Lowrie  (Blackwood's  case), 
there  cited;  Lord  MovnUtewart  v.  Mac- 
kenzie, 1707,  M.  14,908;  Mackinnon  v.  Mac- 
kinnon,  1766,  M.  6566 ;  Mackinnon  v.  Mac- 
donald,  1765,  M.  6279,  5  Br.  Sup.  904, 
1765,  M.  6290;  Macdonald  v.  Mackinnon, 
M.  6285;  Middlemore  y.  Macfarlane,  6  M&t. 
1811,  F.C. 

(x)  Grant  v.  Grant's  Trs.  2  Dec.  1869,  22 
D.  58. 

(y)  See  also  the  opinions  expressed  by 
Stair,  8,  6,  60;  Bankton,  vol.  ii.  p.  389; 
Bell,  Pr.  \  1642.  In  Grant's  case,  it  is  to 
be  observed  that  the  child  was  conceived 


as  well  as  born  after  the  father's  service. 
From  the  opinions  expressed  by  the  judges, 
it  is  clear  that  a  child  in  utero  would  have 
been  considered  to  have  a  vested  interest 
sufficient  to  prevent  the  father  taking  bene- 
fit by  the  service. 

(*)  Ersk.  8,  8,  8 ;  Bell,  Pr.  J  1664;  Sten- 
house  v.  Dewar,  1686,  M.  14,872. 

(a)  Lady  Clerkington  v.  Stewart,  1644, 
M.  14,867 ;  Stair,  8,  6, 10,  citing  Craig,  2, 
15, 19.  In  Willoz  v.  Farrell,  18  July  1 846, 
8  D.  1226,  it  was  said,  arguendo,  by  the 
pursuer's  counsel  (Lord  Rutherfurd)  thai 
the  descendant  of  a  brother  consanguinean 
would  exclude  the  descendants  of  a  aistei 
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sisters  of  tbe  half  blood,  with  their  issue  as  heirs-portioners.     The   chaptkb  mi. 
succession  then  ascends  to  the  ancestor  in  the  next  higher  degree, 
and  failing  him,  to  his  collateral  relatives  and  their  descendants,  in 
the  order  already  specified.  (6) 

132.  The  order  of  succession  stated  in  the  preceding  paragraph  Succession  of 
is  that  of  the  principal  line  of  succession.    The  heir  in  the  principal  qUe*t. 
line  of  succession  is  called  the  heir  of  line.     The  line  of  succession 
in  conquest  deviates  from  the  principal  line  in  the  case  of  tbe  suc- 
cession devolving  upon  brothers  of  the  intestate,  or  of  his  father — 
that  is,  in  the  two  proximate  collateral  branches.     The  succession 
in  conquest,  failing  issue  of  the  intestate,  goes  to  his  immediate 
elder  brother  and  his  issue,  then  to  the  next  elder,  and  so  to  the 
eldest,  with  their  respective  issue.     Failing  elder  brothers  of  the 
intestate,  the  succession  in  conquest  passes  to  the  principal  line — 
that  is,  the  younger  brothers  succeed  in  the  order  of  seniority  with 
their  respective  issue,  and  the  sisters  after  them.(c)     In  conquest, 
as  in  heritage,  the  full  blood  excludes  the  half.(d)     The  order  of 
succession  among  brothers  consanguinean  is  the  same  as  in  the  full 
blood. (e)     A  similar  divergence  occurs  in  the  branch  collateral  to 
the  intestate's  father.     Failing  the  father,  the  conquest  goes  to  his 
immediate  elder  brother,  and  so  upwards  to  the  eldest  with  their 
issue,  after  which  the  succession  merges  in  the  principal  line.     It 
does  not  appear  that  there  is  any  corresponding  division  in  the 
higher  branches  of  the  collateral  line.(/) 

133.  Succession  in  heritage  never  passes  to  the  maternal  line,  Exclusion  of 
and  this  exclusion  applies  not  only  to  ancestors  and  collateral  rela-  {he™*6™ 
tives  of  the  intestate's  mother,  but  also  to  the  wives  of  his  paternal 


of  the  full  blood.  But  for  the  circumstance 
that  the  case  is  specially  reported  on  the 
point,  we  should  have  considered  the  sug- 
gestion to  be  a  mere  mistake,  as  we  have 
not  been  able  to  find  any  authority  to  coun- 
tenance the  doctrine  contended  for. 

(b)  Ersk.  3,  8, 8-9 ;  Bell,  Pr.  \ 1661-1665. 
"As  by  the  law  of  Scotland  the  legal  suc- 
cesrion  of  heritage  is  not  divided,  except 
in  the  special  cases  to  be  soon  explained, 
the  brother-german  next  youngest  to  the 
deceased  succeeds  to  him  as  heir-at-law ; 
according  to  the  natural  rule,  heritage  de- 
scends. Where  the  deceased  is  himself  the 
youngest  brother  of  three  or  more,  the  suc- 
»  cession  goes  to  the  immediate  elder  brother, 
and  not  to  the  eldest  of  all;  because,  where 
there  is  no  room  for  heritage  to  descend, 
which  is  its  natural  course,  it  is  the  least 
deviation  from  the  rule,  that  it  ascends,  not 


per  solium,  but  by  the  slowest  degrees." 
Ersk.  ut  supra,  citing  Grant  v.  Grant,  1757, 
M.  14,874.  On  the  succession  of  heirs- 
portioners,  see  the  same  author,  8,  8,  18; 
Bell,  Pr.  I  1659. 

(c)  Stair,  8, 5, 10  ;  Ersk.  8, 8,  14 ;  Craig, 
2,  15,  10. 

(d)  See  Sir  J.  Lockhart's  opinion  in  1 
Fount,  p.  6,  and  8  Br.  Sup.  241. 

(«)  Stair,  8,  5,  10 ;  Lady  Clerkington  v. 
Stewart,  1664,  M.  14,867. 

(/)  Ersk.  8, 8,14;  Bell,  Pr.  \  1670.  If  the 
succession  come  from  the  youngest  brother, 
the  immediate  elder  brother  is  heir  both 
of  line  and  of  conquest,  failing  issue  of  the 
defunct;  Robertson  \.  Lord  Halker ton,  1675, 
M.  5605.  The  distinction  between  heri- 
tage and  conquest  arises  only  where  a 
middle  brother  or  sister,  or  their  issue, 
dies  intestate  and  without  issue  surviving. 
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Explanation  of 
the  table. 


ancestors  and  their  relatives,  (gr)  Even  where  the  intestate  has  in- 
herited the  property  from  his  mother  or  other  maternal  relative,  it 
passes  to  his  relatives  on  the  father's  side  if  there  are  no  descend- 
ants, the  law  taking  no  account  of  the  source  from  which  the  es- 
tate has  come  in  a  question  as  to  its  distribution.  (A)  The  intestate 
succession  of  females  follows  the  same  rule  as  that  of  males.  When, 
therefore,  a  heritable  proprietrix  dies  without  issue,  her  immediate 
younger  brother  is  her  heir  of  line,  and  her  immediate  elder  brother 
her  heir  of  conquest,  (t)  Her  sisters  succeed  as  heirs-portioners  of 
line  and  of  conquest  failing  brothers,  (k) 

134.  The  annexed  Table  is  intended  to  show  the  operation  of 
the  rules  of  heritable  succession  within  the  ordinary  limits.  The 
persons  or  branches  succeed  in  the  order  of  the  numbers  attached 
to  their  names.  The  numbers  within  brackets  show  the  order  of 
succession  in  relation  to  conquest. 


(ff)  Craig,  2,  17,  9,  and  Gilbert's  case, 
there  cited ;  Stair,  8,  4,  6 ;  Lennox  v.  Lin- 
ton, 1663,  M.  14,867 ;  Ersk.  8,  8,  9-10. 

(A)  Lennox  v.  Linton,  supra,  where  it  was 
held  that  a  brother  uterine  oould  not  suc- 
ceed to  estate  which  had  come  from  the 
mother,  for,  says  the  reporter,  "we  have 
no  uterine  succession,  neither  holds  it  with 
us  materna  maternie,  paterna  paternis" 

(0  Stair,  8,  4,  33;  Robertson  v.  Lord 


ffalkerton,  1675,  M.  5606;  (hminghame  v. 
Cunmghame,  1770,  M.  14,876,  where  the 
succession  of  a  lady's  conquest  heritage 
was  found  to  belong  to  the  son  of  her  im- 
mediate elder  brother,  jure  representations*. 
In  this  case  it  seems  to  have  been  errone- 
ously assumed  that  the  eldest  brother  was 
the  "  heir  general  and  of  line/' 

(*)  Ersk.  8,8, 15;  Corse  v.  Russel,  1717, 
M.  14,878. 


i 
1 
a 


l 

2 


I 


3 
I 


o 

I 

a 


5 

1 

£ 

! 

§ 


3! 

KJ 

fl  °  a 

P  ■«  8 

III 

1  S 


* 


S 

si 

i 


-•  s 
I1 

n  • 

it 

O       »   9 


% 

^ 


6 
I 


I       I 


^! 

s  i    . 

S3 

ill 
I*" 


3      S 


o  £ 

1! 


i- 

i 
12 

IP 

lie 


a  Si 
3j* 

I 

If  i 


I 


i 
■1 

3  *  * 
8 


A 

si 
i 

k"ls 

I1! 

93  3 


1 


1 


i 


lil    li 


IJI 


I 


I 


•8 
3 


111 

m 


71 


OBAPTIB  IT. 


^   ^3 


1 

a 

§ 

X 


il 

CO     " 


i 


&  J 

s     * 

sal 


as 


72 


ORDER  OF  LEGAL  SUCCESSION 


CHAPTBB  IT. 


Gifts  to  Crown 
donatories. 


136.  VI.  Caduciary  Right  of  the  Crown. — The  Sovereign,  in 
.    of     the  character  of  last  heir,  is  entitled  to  the  property,  both  heritable 

the  Sovereign  and  moveable,  of  any  one  who  dies  intestate  and  without  lawful 
**  "Hl"  heirs  to  take  up  his  succession.  (?)  The  Crown  also  succeeds  as 
last  heir  to  a  bastard  who  dies  intestate  and  without  heirs  of  his 
body ;  for,  a  bastard  having  no  recognised  descent,  can  have  no  heirs 
either  in  the  ascending  or  collateral  lines,  (m)  The  ground  of  the 
Crown's  title  is  the  same  in  both  cases,  except  that  in  the  latter  case 
the  failure  of  the  ascending  and  collateral  lines  of  heirs  results  from 
bastardy,  while  in  the  former  it  results  from  the  extinction  by  death 
of  these  branches  of  the  succession,  or  the  impossibility  of  tracing 
the  line  of  succession  in  these  branches. 

186.  The  Crown  usually  names  a  donatory,  upon  application  by 
the  parties  interested  to  the  Officers  of  State.  In  the  case  of  failure 
of  heirs  by  bastardy,  a  preference  is  usually  given  to  the  nearest 
relatives  in  the  paternal  line — that  is,  of  the  reputed  father.  Gifts 
of  ultima  hoeres  are  usually  bestowed  on  the  nearest  relatives  in  the 
maternal  line,  in  respect  of  the  extinction  of  the  paternal  line,  but 
the  Crown  is  not  bound  to  conform  strictly  to  the  analogy  of  the 
legal  course  of  succession.  A  brother  or  sister  uterine  of  the  de- 
ceased, if  such  exist,  is  considered  to  have  an  equitable  claim. 

137.  It  has  been  observed  by  Professor  Bell(w)  that  the  right  of 
ultima  hoeres  is  not  properly  a  right  of  succession.  But  it  appears 
that  it  has  been  so  interpreted  by  the  judges.  Thus,  it  has  been 
repeatedly  held  that  the  donatory  of  the  Crown  may  pursue  a  reduc- 
tion ex  capite  lecti,  though  this  is  a  privilege  competent  only  to 
heir8.(o)  In  the  latest  of  the  cases  cited  the  Court  intimated  that 
the  point  was  settled  by  the  decision  in  Qoldie  v.  Murray,  which 
had  been  affirmed  by  the  House  of  Lords,  and  would  not  entertain 
any  argument  on  the  subject.  The  Sovereign,  as  ultima  hceres,  does 
not  represent  the  deceased  universally,  and  is  only  liable  for  his 


Legal  character 
of  the  Sove- 
reign's right. 


(I)  Stair,  8,  8,  47 ;  More's  Notes,  88 ; 
Erek.  8, 10,  2 ;  BeU,  Pr.  {  1669.  Accord- 
ing to  the  law  of  England,  freehold  pro- 
perty, upon  failure  of  heirs,  escheats  to 
the  Crown,  unless  an  overlord  can  be 
traced,  which  is  seldom  the  case.  Copy- 
hold estate  in  the  same  circumstances  es- 
cheats to  the  lord  of  the  manor.  But  be- 
fore these  rights  take  effect,  the  different 
maternal  lines  of  ascendants  and  collaterals 
must  be  exhausted,  beginning  with  that 
one  which  is  nearost  to  the  most  remote 
paternal  ancestor,  and  proceeding  down- 
wards to  the  intestate's  mother  and  her 


relatives.  See  the  two  lines  of  succession 
compared  in  Paterson's  English  and  Scotch 
Law,  p.  254-7,  and  Table,  p.  71. 

(m)  Stair,  8,  8,  44 ;  Erek.  8, 10,  5. 

(n)  BeU,  Pr.  {  1669.  The  observation 
is  correct  in  this  sense,  that  the  Crown 
will  not  succeed  under  a  destination  to  heirs; 
Torrie  v.  King's  Remembrancer,  81  May 
1882,  10  Sh.  597. 

(o)  Ooldie  v.  Murray,  1768,  M.  8188: 
Brock  v.  Cochrane,  2  Feb.  1809,  F.C. ;  and 
see  Begg  v.  Arnot,  1741,  M.  8182.  The 
rule  extends  to  gifts  of  bastardy;  Stair, 
4,  12,  8;  Erek.  8,  10,5. 
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debts  secundum  vires  hcereditcUis.     The  donatory  has  the  benefit  of   chaptib  !▼. 
this  privilege.^) 

138.  The  donatory  is  subject  to  the  disabilities  of  an  assignee,  Crown  donatory 
and,  consequently,  cannot  take  up  a  lease  which  is  granted  to  heirs  assignee, 
excluding  assignees,  (q)     Mr  Hunter  is  of  opinion  that  the  rule 

would  not  extend  to  the  donatory  of  a  lease  which  had  accrued  to 
the  Crown  by  forfeiture,  (r) 

139.  In  order  to  complete  a  title  to  caduciary  estate,  the  Crown  Completion  of 
donatory  must  obtain  a  gift  from  Exchequer  with  power  to  sue  a  {jJe.  Mtor^* 
declarator  of  ultima  hceres  or  bastardy,  as  the  case  may  be.     The 

action  is  executed  against  the  lieges.  If  the  intestate  leave  a  widow 
she  must  be  cited,  she  being  a  party  interested  to  the  extent  of  her 
terce.  After  decree  of  declarator,  the  donatory  obtains  a  letter 
under  the  quarter  seal  charging  the  superior  to  give  an  entry.  Cre- 
ditors sometimes  obtain  a  gift  of  their  debtor's  estate,  or  they  may 
attach  it  by  diligence  in  the  ordinary  way,  calling  the  Officers  of 
State  as  representing  the  Crown.  (*) 

140.  The  law  of  tdtimus  hares  appears  to  have  undergone  consi-  whether  the 
derable  changes  since  the  time  of  the  earlier  institutional  writers.  SftheKSg's 
Craig,  building  upon  the  ancient  theory  of  feudal  property  as  hav-  JJJ2S.of 
ing  originated  in  voluntary  grants,  lays  down  that  heritable  estate 
reverts  to  the  superior  on  failure  of  heirs  ;(£)  and  this  assertion  is 
repeated  by  Lord  Karnes,  (u)  although  the  true  doctrine  had  pre- 
viously been  enunciated  by  Stair,  who  explains  that  the  King  by 

his  royal  prerogative  excludes  all  other  superiors,  unless  by  express 
provision  of  the  investiture  the  fee  be  provided  to  heirs-male  or  of 
tailzie,  which  failing,  to  return  to  the  superior.  (#) 

141.  The  notion,  derived  from  the  Book  of  the  Feus.(v)  that  No  limit  recog- 
legal  propinquity  did  not  extend  beyond  the  seventh  degree,  was  computation  of 
never  the  law  of  Scotland,  (z)     It  was  once,  however,  erroneously  propmqmty' 
decided  that  an  estate  destined  to  heirs-male  fell  to  the  Crown  on 

the  extinction  of  the  male  line,  instead  of  resulting  to  the  heir- 
at-law.  (a)  This  doctrine  was  condemned  by  Bankton,(6)  and  does 
not  receive  any  countenance  from  modern  decisions  or  from  works 
of  authority. 

(p)  Oalbraith  v.  Deans,  1686,  M.  1364  ;  (0  Craig,  2,  17,  11. 

and  see  Ersk.  3,  10,  4.  («)  Stat  Law,  voce  "  Ultimus  Hares." 

(q)  Falconer  v.  Hay,  1789,  M.  1865.  \x)  Stair,  8,  8,  47. 

(r)  1  Landlord  and  Tenant,  8d.  ed.  187.  (y)  Lib.  Fend.  1, 1,  4 ;  and  see  Craig,  2, 

(«)  Ross's  Bell's  Law  Diet,  voce  "Last      17,  11. 

Heir."    See  also  authorities  cited  in  Stair  (*)  Stair  3,  8, 47 ;  Ersk.  8,  10,  2. 

3,  3,  47,  and  Reid  v.  Officers  of  State,  1747,  (a)  Tenant  v.  Tenant,  1688,  M.  14,897. 

M.  1365.  (b)  Bankt.,  vol.  ii.,  284. 
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OHAPTIB  IT. 


SECTION  II. 


DIVISION  OF  HERITABLE  SUCCESSION. 


Division  be-  142.   I.    DIVISION  BETWEEN   HEIRS  OF  LlNE  AND  OF  CONQUEST. 

lin^id^rcon.  The  difference  between  the  lines  of  succession  in  heritage  and  con- 
quest, quest  has  been  already  explained,  (c)     We  have  still  to  consider 
what  parts  of  the  succession  fall  to  the  heirs  in  these  respective  lines 
in  cases  where  the  succession  is  divided. 
Heir  of  con-  143.  The  general  rule  is,  that  whatever  the  intestate  acquired, 
«ute  acquired  whether  by  purchase  or  by  gratuitous  disposition,  from  a  stranger, 
lm^ar15tie.or  or  ^om  one  *°  w^om  ^e  would  not  by  law  have  succeeded,  goes  to 
the  heir  of  conquest,  provided  it  is  estate  capable  of  being  feudal- 
ised ;  while  estate  to  which  the  deceased  succeeded  as  heir-at-law  or 
heir  of  provision,  as  well  as  estate  not  requiring  infeftment  and  titles 
of  honour,  are  inherited  by  the  heir  of  line,  (d)     Conquest,  in  de- 
scending from  the  heir  of  conquest  to  his  heir,  becomes  heritage,(«) 
and  this,  whether  it  descends  ab  intestato  or  by  virtue  of  a  desti- 
nation to  the  heirs  and  assignees,  or  heirs  whatsoever,  of  the  per- 
son last  seized.  (/)     But  where  an  heir  of  conquest  has  possessed  on 
apparency  only,  and  dies  without  having  made  up  a  title  to  his  an- 
cestor's estate,  the  succession  remains  in  hcereditate  jacente  of  the 
ancestor  and  passes  to  his  next  heir  of  conquest,  (gr) 

Succession  to  144  Questions  of  this  kind  are  not  unlikely  to  arise  as  a  con- 

estate  disen-  .  ... 

tafled  >v  heir  or  sequence  of  the  exercise  of  the  disentailing  provisions  of  the  Entail 
declarator!11  *  Amendment  Act,  (A)  or  of  the  acquisition  of  the  estate  in  fee-simple 
under  a  declarator.  Estate  acquired  in  fee-simple  under  the  Sta- 
tute by  an  heir-substitute  of  entail  would  appear  to  be  heritage  in 
his  person,  because  he  would  still  hold  under  the  entail,  the  effect 
of  the  decree  being  merely  to  evacuate  the  ulterior  destination. 


(e)  Sxtpra,  chap.  4,  sec.  1. 

(d)  Lib.  Feud.  2,  50 ;  Craig,  1,  10,  26 ; 
Stair,  8,  6,  10 ;  Bell,  Pr.,  {  1671  (5th  ed. 
i  1670). 

(e)  Stair,  8,  5,  10  ;  Ersk.  8,  8,  15 ;  Bell, 
Pr.  J  1675. 

(/)  Boyd  v.  Boyd,  1774,  M.  8070  (2d 
point).  The  case  of  conquest  becoming 
heritage  at  the  second  change  in  the  suc- 
cession furnishes  an  example  of  an  elder 
brother  succeeding  to  a  younger  as  heir  of 
line.  For,  suppose  the  youngest  of  three 
brothers  to  acquire  property  by  purchase 
and  to  die  intestate,  the  immediate  elder 


brother  succeeds  him  as  heir  of  conquest. 
On  the  death  of  the  latter,  the  eldest 
brother  takes  the  succession  (which  has 
now  become  heritage)  in  the  character  of 
heir  of  line.  The  tendency  of  the  com- 
bined rules  of  succession  in  heritage  and 
conquest  is  ultimately  to  unite  the  pro- 
perty acquired  by  different  members  of  a 
family,  and  thus  to  promote  the  aggrega- 
tion of  estates.     See  Ersk.  8,  8,  14. 

(ff)  AitcMson  v.  Aitchison,  7  March  1829, 
7  S.  558 ;  Boyd  v.  Boyd,  supra  (1st  point). 

(A)  11  &  12  Vict.  cap.  86. 
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Entailed  estate  similarly  acquired  by  an  institute  who  was  not  heir  qhattbb  it. 
to  the  granter  alioquin  successurus,  would,  on  the  same  view,  be 
conquest  in  his  person.  But  it  is  at  least  open  to  question  whether 
estate  acquired  by  an  heir-substitute  in  fee-simple,  by  recording  an 
instrument  of  disentail  under  the  Statute,  is  not  descendible  to  his 
heir  of  conquest,  especially  in  cases  where  the  consent  of  other  heirs 
is  requisite. 

146.  Here  it  may  be  convenient  to  state  the  distinctions  which  Destinations, 
have  been  recognised  in  relation  to  the  succession  of  collaterals  U™  indoor* 
under  destinations  to  heirs  whatsoever,  whore  the  property  is  con-  *J££  of  eon" 
quest  in  the  person  of  the  disponee.     The  destination  may  either  be 
to  the  heirs  of  the  granter  or  to  those  of  a  person  previously  nomi- 
nated, and  the  heir  designated  may  succeed  either  as  a  conditional 
institute  or  as  a  substitute.     These  distinctions  present  four  cases : 
(1)  Where  the  destination  is  to  the  grantor's  heirs,  failing  others 
previously  nominated,  and  the  succession  opens  to  heirs  as  condi- 
tional institutes.    This  is  the  point  decided  in  the  first  branch  of 
Boyd  v.  Boydy(i)  where  it  was  held  that,  as  the  immediate  disponee 
had  failed  to  make  up  a  sufficient  title  to  certain  estate,  the  property 
remained  in  hcereditate  jacente  of  the  granter,  and  therefore,  and  in 
respect  the  said  land  was  afeudum  novum  in  him,  the  property  there- 
of devolved  and  fell  to  his  heir  of  conquest.  (A)     This  doctrine  sub- 
sequently received  the  sanction  of  Lord  Neaves  and  the  Second 
Division  of  the  Court  in  a  case  to  which  we  are  immediately  to 
refer.  (J)    (2)  Where  the  destination  is  to  the  grantor's  heirs  on  the 
failure  of  those  previously  nominated,  and  the  succession  opens  to 
the  former  as  substitutes.     This  was  the  point  decided  in  Bobisoris 
case,(m)  in  favour  of  the  heir  of  line.     The  principle  is,  that  after 
the  estate  has  vested  by  inheritance  in  an  heir,  it  ceases  to  be  con- 
quest of  the  granter ;  and  that  the  expression,  heirs  of  the  granter, 
must  then  be  construed  designative,  and  in  that  sense  is  applicable  to 
the  heir  of  line.     (3)  In  the  case  of  Miller  v.  Miller's  Tr8.,(n)  the 
destination  was  to  a  nominatim  disponee,  whom  failing  to  the  heirs 
whatsoever  of  the  disponee.    The  disponee  predeceased  the  granter, 
and  the  succession  therefore  opened  to  his  heir  in  the  character  of 
conditional  institute.    The  judgment  of  the  Court  was  in  favour  of 

(0  Boyd  ^.  Boyd,  tupra  (let  point).  It  is  (m)  Robisonv.  Robiton,  supra. 
here  assumed  that  John  Boyd,  the  fiar  or  (n)  Miller  v.  Miller'i  7W.,  19  Jan.  1881, 
purchaser,  was  the  true  granter  of  the  dee-  7  W  &  S.  1,  affg.  9  Sh.  295.    This  des- 
tination, sion  is  in  conformity  with  the  judgment 

(i)  M.  8072.    The  grounds  of  the  de-  in  Boyd's  case,  supra,  on  the  third  point ; 

citionupon  all  the  points  are  stated  in  the  M.  8072;  Short  v.  Short,  1771,  M.  6616, 

interlocutor  of  the  Lord  Ordinary.  is  overruled. 

(I)  Robuon  v.  Robison,  8  June  1859,  21 
D.905. 
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chaptib  iv.  the  heir  of  line,  and  their  judgment  was  affirmed  on  appeal.  Here 
the  estate  could  not  be  conquest  of  the  dispone©,  because  the  estate 
never  vested  in  him ;  hence  "  heir"  must  be  construed  designative,s.nd 
is  applicable  to  the  principal  line  of  the  succession.  (4)  In  the  case 
last  cited,  it  was  observed  by  the  Lord  Justice-Clerk  that  if  the 
succession  had  vested  in  the  party  named  as  institute,  being  con- 
quest in  his  person,  his  heir  of  conquest  would  have  been  the  party 
entitled  to  take  it  up  as  first  substitute  under  the  destination  to 
heirs,  and  this  principle  was  given  effect  to  in  the  subsequent  case 
of  Brown  v.  Campbell.(o)  It  will  be  seen  from  the  decisions  that 
these  rules  apply  to  heritable  succession  under  trust-deeds  as  well 
as  under  deeds  of  direct  conveyance. 

Hstinctton  146.  Subjects  to  which  the  intestate  might  have  succeeded  as 

where  the  im       i     <        *  i  i  .    ?  i    •      -i  •  -a  r  t  • 

mediate  ancestor  heir-at-law  do  not  become  conquest  in  his  person  by  reason  of  ms 
having  actually  acquired  them  from  his  ancestor  by  a  gratuitous 
disposition,  whether  inter  vivos  or  intuitu  mortis.(p)  Estate  pur- 
chased from  an  ancestor  is  understood  to  be  conquest.  According 
to  Craig,  (q)  whose  statement  of  the  law  is  adopted  by  Erskine,  it 
would  appear  that  estate  acquired  by  gift  inter  vivos  from  a  col- 
lateral relative  ought  to  be  accounted  conquest,  because  the  donee 
is  not  necessarily  his  heir  presumptive  at  the  time  of  the  grant, 
even  if  he  should  become  so  at  the  death  of  the  granter.(r) 
what  mibjectB  147.  With  regard  to  the  subjects  which  are  comprehended  in 
£acce*siOTDq,ie8t  conquest,  the  following  distinctions  have  been  recognised : — As  al- 
ready stated,  conquest  includes  only  subjects  to  which  a  title  has 
been  completed  by  infeftment,  or  requiring  infeftment  to  complete 
it(s)  Under  this  rule  are  comprehended  bonds  and  dispositions 
in  security,  heritable  bonds, (t)  adjudications,^)  property  of  -which 
the  title  is  taken  in  the  name  of  a  trustee,  although  without  any 
written  document  of   trust,  (a?)  and  also  heritable  rights  under  a 


was  heir 
alioqui. 


(o)  Brown  v.  Campbell,  16  March  1855, 
17  D.  759.  The  heir  of  conquest  can 
never  succeed  under  a  destination  to  A. 
B.  and  his  heirs,  if  his  predecessor  have 
served  heir-substitute  of  provision  under 
the  deed.  The  principle  of  this  decision 
must  therefore  be  confined  to  the  case  of 
an  heir  claiming  as  first  substitute. 

(p)  Stair,  3,  5, 10;  Ersk.  8,  8, 15;  Bel], 
Pr.  1 1678. 

(?)  Craig,  2, 15,  17 ;  Ersk.  ut  supra. 

(r)  "  An  heritable  grant  by  one  who  has 
no  lawful  issue  in  favour  of  a  brother, 
ought  to  be  accounted  conquest  in  the 
grantee,  unless  the  grant  has  been  ex- 
pressly made  over  to  him  as  the  grantor's 
successor.    For  though  the  disponee  was  at 


the  date  of  the  right  the  disponer's  pre- 
sumptive heir,  the  disponer  might  have 
afterwards  had  issue  of  his  own  body,  who 
would  have  been  nearer  in  blood  to  him 
than  the  disponee." — Ersk.  8,  8, 15. 

0)  Supra,  \  148.  See  Ersk.  8,  8,  16 ; 
Bell,  Pr.,  i  1672. 

(0  A  v.  B,  1676,  M.  5608 ;  Menties  v. 
Menzies,  1738,  M.  5614 ;  Elch.  Her.  &  C, 
2 ;  E.  of  Selkirk  v.  D.  of  Hamilton,  1740, 
M.  5615,  5  Br.  Sup.  684,  695,  affd.  1  Cr. 
St.  &  P.  271. 

(u)  A  v.  B,  1675,  M.  5608 ;  Anderson 
v.  Anderson,  1677,  M.  5609 ;  E.  of  Selkirk 
v.  D.  of  Hamilton,  supra. 

(x)  E.  of  Selkirk  v.  D.  of  Hamilton, 
supra. 
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trust-disposition,  (y)  Heritable  estate  which  does  not  require  infeft-  chaftib  it. 
ment  is  not  conquest,  but  belongs  to  the  heir  of  line, — as  leases,  (2) 
pensions,  (a)  and  personal  bonds  to  heirs  secluding  executors.  (6) 
These  last  are  supposed  to  belong  to  the  heir  in  heritage  designative 
on  the  principle  already  explained  in  treating  of  the  succession  in 
heritage  and  conquest  under  destinations,  (c)  Under  the  head  of 
rights  requiring  infeftment  we  may  now  include  rights  consti- 
tuted by  deeds  which  may  be  recorded  in  the  Register  of  Sasines 
under  the  provisions  of  the  Conveyancing  Statutes,  (d)  and  perhaps 
also  leasehold  property  recorded  in  the  same  register,  (e) 

148.  It  is  asserted  by  Erskine,(/)  whom  Bell  has  followed,(gr)  Teinds  whether 
that  teinds  do  not  fall  under  conquest,  because  they  are  a  burden  coming  conquest 
not  on  the  ground,  but  on  the  crop.     But  the  authorities  cited  by  ,ucceMlon* 
these  authors  do  not  bear  out  the  proposition.    In  the  earliest  case  on 
the  point  the  question  was  as  to  a  purchase  of  the  teinds  of  the  intes- 
tates lands, (h)  and  the  Lords  found,  in  respect  of  an  indication  of  in- 
tention in  the  title  "  that  the  teinds  descended  to  the  heir  of  line  who 
succeeded  in  the  lands,  and  would  have  been  of  the  same  opinion 
(without  that  specialty)  wherever  one  purchases  the  teinds  of  his 
own  lands,  that  it  is  eo  animo  to  let  them  descend  to  the  same 
heirs."    The  decision  in  the  leading  case  of  the  Earl  of  Selkirk  v. 
The  Duke  of  Hamilton  (t)  was  put  on  the  same  ground.     It  would 
appear,  therefore,  that  the  teinds  of  conquest  lands,  when  sepa- 
rately acquired,  should  descend  to  the  heir  of  conquest ;  and  where 
teinds  are  conveyed  in  the  same  instrument  with  the  lands,  they 
will  of  course  go  to  the  same  heir.     With  regard  to  rights  of  titu- 
larity  and  teinds  unconnected  with  the  intestate's  landed  estate,  it 
would  seem  that  these,  if  not  feudalised,  are  to  be  regarded  as  heri- 
tage.    It  has  been  held  that  the  purchase  of  the  property  of  lands 
whereof  the  purchaser  had  inherited  the  superiority,  with  the  inten- 
tion of  consolidating,  impressed  the  character  of  heritage  on  the  con- 
quest lands.  (A) 

149.  Udal  property,  which  is  held  by  possession  on  a  disposition  udai  property. 


(y)MiUer  v.  Miller' s  Trs.,  19  Jan.  1831, 9 
Sh.  295,  and  7  W.  &  S.  1 ;  Brown  v.  Camp- 
bell, 16  March  1866,  17  D.  759. 

(z)E.  of  Dunbar's  Heirs,  1626,  M.6606; 
Ferguson  v.  Ferguson,  1663,  M.  6605. 

(a)  Erek.  8,  8,  16. 

(6)  Begbie  v.  Begbie,  1706,  M.  5609 ;  E. 
of  Selkirk  v.  D.  of  Hamilton,  supra. 

(c)  Ersk.  8,  8,  16.  See  observation  of 
the  same  author  upon  Wadsets,  id.  pi. 

(<*)  Shaw's  Bell's  Com.,  p.  1029,  editor's 
note  (d). 


(e)  Id.     See  the  Act  20  and  21  Vict., 
cap.  26. 

(/)  Ersk.  8,  8,  16. 

(g)  Bell,  Pr.,  i  1672. 

(A)  Greenock  v.  Greenock,  1786,  Elch., 
Her.  and  Con.,  1 ;  M.  6612. 

(i)  E.  of  Selkirk  v.  D.  of  Hamilton, 
1760,  M.  5616;  1  Cr.  St.  &  P.  271. 

(k)  Same  case.  The  different  points  of 
the  judgment  are  well  summarised  in 
Elchies,  voce  "  Heritage  and  Conquest," 
No.  8.    They  were  all  affirmed  on  appeal. 
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EfUteaof  heir 
pariumen. 
/tM  jrraripui. 


without  infeftment,  and  which  vests  without  service,  would  seem, 
according  to  the  analogy  of  leases,  to  be  excluded  from  the  cate- 
gory of  conquest  heritage.  But  we  have  not  been  able  to  find  any 
authority  on  the  subject ;  and  in  the  only  cases  reported  upon  suc- 
cession to  udal  proj>erty(/)  the  state  of  the  pedigree  was  such  that 
the  succession  in  heritage  and  conquest  flowed  in  the  same  line. 

160.  II.  Division  among  Hurs-Portiokers. — Heirs-portion- 
ers(m)  take  the  succession  as  pro  indiviso  proprietors  in  equal  shares. 
Their  estate  is  not  of  the  nature  of  a  joint  interest,  but,  as  the  name 
imports,  that  of  part-owners  or  portioners.(»)  There  is  therefore 
no  jus  accre&cendi  in  respect  of  their  succession,  but  each  heir-por- 
tioner  transmits  her  share  to  her  heir-at-law.  Another  consequence 
of  the  nature  of  the  right  is,  that,  as  it  is  a  right  in  severalty,  each 
heir-portioner  has  a  title  to  pursue  in  questions  with  third  parties 
in  relation  to  the  property,  (o)  contrary  to  the  rule  in  actions  at  the 
instance  of  joint-proprietors.(p)  And  whilst  the  estate  continues 
to  be  possessed  in  common,  the  law  recognises  a  separate  right  of 
property  on  the  part  of  the  eldest  heir-portioner  in  relation  to  those 
indivisible  subjects  which  would  fall  to  her  jure  pr&cipui  on  a  divi- 
sion of  the  estate.  The  eldest  heir-portioner  is  therefore  the  proper 
party  to  grant  entries  to  vassals,^)  though,  if  the  heirs-portioners 
should  concur  in  offering  a  charter  in  their  joint  names,  the  vassal 
is  bound  to  accept  of  it,  for  he  is  "  not  obliged  to  take  infeftment 
severally  from  the  heirs-portioners  of  the  superior,  but  either  from 
the  whole  jointly  or  from  the  eldest  by  the  prerogative  of  her 
birth."(r) 
Division  of  the  151.  Any  of  the  heirs-portioners  may  insist  on  having  the  sue- 
und^brieref  of  cession  divided,  which  is  accomplished  by  the  Sheriff  and  a  jury 

division. 


(t)  Rendall  v.  Robertson,  15  Dec.  1836, 
15  Sh.  265 ;  Beatton  v.  Gaudie,  2  Feb.  1842, 
10  Sh.  286. 

(m)  For  the  rules  according  to  which 
heirs-portioners  inherit,  reference  is  made 
to  the  preceding  section,  supra,  }  127. 

(n)  CargiU  v.  Muir,  21  Jan.  1837,  15  Sh. 
408 ;  M'Neight  v.  Lockhart,  80  Nov.  1848, 
6  D.  128, 186,  per  L.  J.-C.  Hope.  "  Heirs- 
portioners  are  not  joint-proprietors,  hut,  as 
thoir  name  imports, part-owners,  or  portion- 
em.  They  hold  pro  indiviso,  while  the 
subject  is  undivided.  But  each  has  a  title 
in  herself  to  her  own  part  or  share,  which 
she  may  alienate  or  burden  by  her  own 
separate  act.  The  condition  of  two  joint- 
proprietors  in  the  fee  is  very  different; 
they  have  no  separate  estates,  but  only 
one  estaU  vested  in  both,  not  merely  pro 


indiviso  in  respect  of  possession,  but  alto- 
gether pro  indiviso  in  respect  of  the  right 
The  distinction  is  the  same  which  the  Lord 
Ordinary  believes  is  expressed  by  English 
lawyers  by  the  terms  joint -tenants  and 
tenants  in  common."  Lord  MoncreifTs  note 
in  Cargill,  supra. 

(o)  See  Lawson  v.  Leith  and  Newcastle 
Packet  Co.,  26  Nov.  1850,  18  D.  176. 

(p)  Johnston  v.  Crawford,  8  July  1855, 
17  D.  1023. 

(?)  Stair,  8,  5, 11 ;  Ersk.  8,  8, 18 ;  Lady 
Luss  v.  Inglis,  infra. 

(r)  Lady  Luss  v.  Inglis,  1678,  M.  16,028. 
Joint-proprietors  of  a  superiority  must  con- 
cur in  granting  an  entry,  and  if  they  do 
so  there  is  no  splitting  of  the  superiority; 
CargiU  v.  Muir,  supra. 
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under  a  brieve  of  division.  (*)  The  brieve  is  not  retourable  to  Chan-  chapwb  iv. 
ceiy,  and,  on  this  ground,  it  is  held  that  the  proceedings  are  not  sub- 
ject to  review  by  advocation  after  the  verdict,  but  only  by  way  of 
reduction,  (t)  The  eldest  heir-portioner  is  entitled  to  the  portion 
next  the  mansion-house ;  the  others  cast  lots  for  their  choice.  The 
Court  will  not  assign  shares  to  the  heirs  ;  they  must  either  agree 
as  to  the  distribution,  or  let  it  be  settled  by  chance.(w) 

152.  The  rule  of  equal  division  amongst  heirs-portioners  suffers  Titles  of  honour 
an  exception  in  the  case  of  peerages  and  titles  of  honour,  which,  subjects, 
unless  otherwise  limited,  descend  to  the  eldest  ;(x)  and  also  in  the 
case  of  the  distribution  of  certain  subjects  which  the  law  regards 
as  indivisible.  With  regard  to  indivisible  subjects,  the  law  appears 
to  be  that,  until  a  division  takes  place,  they  are  to  be  enjoyed  in 
common  by  all  the  heirs-portioners.  Therefore,  casualties  of  supe- 
riority falling  due  whilst  the  heirs  are  possessing  pro  indiviso,  are 
subject  to  division, (j/)  and  entries  may  be  given  to  vassals  by  the 
heirs-portioners  jointly.(z)  Upon  a  division,  the  eldest  heir-por- 
tioner is  entitled  to  indivisible  subjects  as  a  prcecipuum.  The  an- 
nual profits  of  such  subjects,  when  received  in  money,  as  feu-duties, 
must  be  shared  with  the  other  heirs-portioners,  or  compensation 
given.  But  subjects  which  are  intended  for  the  personal  use  of  the 
proprietor,  as  a  mansion-house  and  its  appurtenances,  and  subjects 
yielding  only  casual  profits,  as  blench  superiorities,  fall  to  the  eldest 
heir-portioner  jure  prcecipui,  without  recompense. 

153.  In  the  application  of  these  principles  the  following  points  Wh*t  subjects 
have  been  determined — (1)  The  benefit  of  a  prcecipuum  belongs  "endeTmThe 
only  to  the  eldest  sister  (or  her  representative)  succeeding  as  a,nJutPraciPui 
heir-portioner,  not  to  the  eldest  of  a  family  of  sisters  to  whom  pro- 
perty is  destined  as  joint-disponees»(a)     Sisters  or  their  representa- 
tives succeeding  to  settled  estate  under  a  destination  to  heirs  what- 
soever, in  a  settlement,(6)  or  deed  of  entail,  (c)  take  as  heirs-portioners, 
and  the  eldest  is  entitled  to  a  prcecipuum.     (2)  The  mansion-house, 
or  principal  messuage  of  a  landed  estate,  with  the  offices  and  ground 


(*)  Stair,  4,  8,  10-12.  For  the  form  of 
the  brieve  see  1  Jurid.  Styles,  4th  ed.  880, 
uid  Stair,  4,  8, 12. 

(0  M'Neight  v.  Lockhart,  6  D.  139,  per 
Lord  Justice-Clerk  Hope ;  Cathcart  ▼.  Ro- 
cbid,  1772,  M.  7668. 

(u)  Lady  Houston  ▼.  Dunbar,  1742,  M. 
6866;  IngliBY.  Inglis,  1781,  Hume,  762. 

(i)  Erak.  3,  8,  13 ;  Bell,  Pr.  \  1659. 

(y)  Fenton  v.  Dirleton's  Heirs,  1628,  M. 
6857.    See  remarks  on  this  case  per  Lord 


Justice-Clerk  Hope  in  M'Neight  v.  Lock- 
hart,  6  D.  136. 

(z)  Lady  Lutt  v.  lnglia,  1678,  M.  16,028. 

(a)  Cathcart  v.  Rocheid,  1778,  M.  6876. 

(b)  Wight  v.  InglU,  1798,  M.  "  Heir-Por- 
tioner,"  App.  No.  1 ;  Maelauchlane  v.  Mae- 
lauchlane,  1807,  Id.  PI.  No.  8. 

(c)  Dtnnittoun  v.  WeUh,  17  June  1880, 
8  Sh.  985.  This  is  a  result  of  the  rule  of 
law  that  heirs  whatsoever  take  the  estate 
in  fee-simple. 
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Division  of 
superiorities. 


occupied  in  connection  with  it,  belong  to  the  eldest  heir-portioner 
as  a  prcecipuum,(d) — the  garden,  avenue  and  orchard(e)  of  the  man- 
sion, if  not  let,(/)  being  included.    The  second  sister  has  no  right  to 
a  second  messuage,  (gr)     The  eldest  has  no  right  to  a  house  in  town 
or  a  country  villa ;  and  if  there  is  adjacent  property  capable  of  being 
divided,  the  dwelling-house  must  be  included  in  the  partition,  and 
taken  at  its  value. (A)     In  a  recent  case  it  was  held  that  a  country 
house  which  had  been  let  by  the  ancestor  of  the  heirs-portioners, 
but  which  had  formerly  been  used  as  the  mansion-house  of  a  larger 
estate,  could  not  be  claimed  as  a  prcecipuum ;  and  the  opinion  was 
expressed  that  no  house  could  be  claimed  as  such  which  had  not 
been  used  as  a  residence  by  the  person  to  whom  the  heirs-portioners 
succeeded,  (t)     (3)  There  is  no  prcecipuum  of  heirship-moveables,  (k) 
(4)  Patronages,  when  falling  to  heirs-portioners,  are  to  be  exercised 
in  the  same  manner  as  by  joint-proprietors.     The  heirs-portioners 
will  therefore  present  to  the  benefice,  and  levy  the  vacant  stipend 
by  turns,  the  first  vice  or  turn  falling  to  the  eldest. (Q     Titularities 
of  teinds  falling  to  the  patron  under  the  Statute  1693,  cap.  25, 
would,  we  presume,  be  divided  like  other  property.    (5)  The  eldest 
sister  has  the  custody  of  the  title-deeds  of  the  estate,  and  must  give 
transumpts  when  required,  she  herself  bearing  an  equal  share  of  the 
expense.(m)    This  right  she  does  not  lose  although  a  younger  sister 
may  have  acquired  a  larger  interest  in  the  estate  by  a  subsequent 
arrangement,  (n) 

164.  (6)  The  eldest  heir-portioner  has  a  preferable  right  to  a 
superiority,  with  its  casualties  and  feu-duties  ;  but  with  regard  to 
the  latter,  says  Erskine,  "  because  they  are  a  fixed  yearly  rent,  and 
so  of  a  different  nature  from  the  casualties  of  superiority  which  de- 
pend upon  accidents,  the  younger  sisters  have  compensation  for 
their  shares  of  them  out  of  the  other  estate  of  the  deceased.w(0)  In 
Lady  Houston  v.  Dunbar,  a  leading  case  in  this  branch  of  the  law, 


(<*)  Stair,  8, 5, 11 ;  Ersk.  8, 8, 18 ;  Co  wit 
v.  Cowie,  1707,  M.  6862,  2463 ;  Forbes  v. 
Forbes,  1774,  M.  6378 ;  Ireland  v.  Govern, 
1766,  M.  6873:  Dennis  toun  v.  Welsh,  supra. 

(e)  Pedis  v.  Pedies,  1743,  M.  6367 ;  Elch. 
"  Heir-Portioner,"  No.  1 ;  6  Br.  Sup.  728 ; 
Chalmers  v.  Chalmers,  1760,  M.  6869,  note ; 
Elch.  "  Heir-Portioner,"  No.  6. 

(/)  Cowie  v.  Cowie,  supra, 

(g)  Inglis  v.  IngUs,  1781,  Hume,  762. 

(h)  Hawthorn  v.  Gordon,  1696,  M.  6861 , 
Wallace  v.  Wallace,  1768,  M.  6371 ;  Smith 
v.  Wilson,  1792,  M.  6381 ;  Roe  v.  Roe, 
1809,  Hume,  764,  and  Thomson  v.  Angus, 
there  cited. 


(t)  Halbert  v.  Dickson,  28  May  1857, 19 
D.  762. 

(A)  Lady  Garnkirk  t.  Grey,  1725,  M. 
5866 ;  Maclauchlane  v.  Maclauchlane,  1807, 
M.  "  Heir-Portioner,"  App.  No.  3 ;  Cruick- 
shanks  v.  Cruickshanks,  1801,  Id.  Tit  No.  2, 
overruling  Ersk.  3,  8,  18  and  17. 

(1)  Ersk.  8,  P,  18. 

(m)  Lady  Cunninghams  v.  Lady  Cardross, 
1680,  M.  2449 ;  Cowie*  y.  Cowie,  1708,  M. 
2453 ;  Ersk.,  supra. 

(n)  Denholm  v.  Denholms,  1638,  M.  2447. 

(o)  Ersk.  8,  8,  13 ;  Lady  Houston  v. 
Dunbar,  infra.  And  see  Stair,  3,  5,  11, 
and  Lady  Luss  v.  Inglis,  1678,  M.  15,028. 
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the  Lords  found  "  that  the  eldest  heir-portioner  is  entitled  to  one  chapter  it, 
of  the  superiorities  and  the  feu-duties  arising  therefrom,  and  that 
she  is  entitled  to  make  her  election :  That  the  second  heir-portioner 
is  entitled  to  the  other  superiority  and  the  feu-duties  arising  there- 
from ;  and  that  the  third  heir-portioner  is  entitled  to  a  recompense 
from  the  other  two  heirs-portioners  for  her  proportion  of  the  feu- 
duties/'(p)  In  the  subsequent  case  of  Chalmers,  where  there  was 
also  a  plurality  of  superiorities,  a  hearing  in  presence  was  ordered 
on  the  question  whether  these  should  be  divided  as  far  as  could  be 
without  splitting  any  one  superiority,  or  if  the  whole  must  go  to 
the  eldest,  and  the  younger  sisters  have  a  recompense  for  the  feu- 
duties.  The  case  was  compromised  without  a  decision  being  given 
on  the  point,  (g) 

155.  In  the  case  of  Rae  v.  Rae^r)  it  was  ruled  that  superiorities  Casualties  fail  to 
to  which  substantial  feu-duties  were  attached  fell  to  be  equally  £nioM*! hWr 
divided.     The  question  as  to  the  right  to  casualties  of  superiority 
remained  open  until  1843,  when  it  was  finally  determined,  first, 

that  superiorities  yielding  feu-duties  were  to  be  divided ;  and,  se- 
condly, that  the  eldest  heir-portioner  was  entitled  to  a  blench  supe- 
riority as  a  proeeipuum,  in  addition  to  her  share  of  the  former,  and 
without  making  compensation.^)  The  case  to  which  we  refer  was 
decided  on  the  view  that  the  principle  of  division  among  heirs- 
portioners  is  not  that  of  perfect  equality ;  that  the  law  does  not 
contemplate  contribution  in  the  shape  of  money,  with  a  view  to 
equal  distribution  ;  and  that  while  subjects  yielding  a  fixed  yearly 
return  may  reasonably  be  merged  in  the  general  division,  the  eldest 
heir  is  entitled  to  the  advantages  in  expectancy  which  flow  from 
her  general  title  as  superior,  and  which  could  only  be  compensated 
by  a  money  payment  on  the  basis  of  the  estimated  present  value  of 
the  casualties,  (t) 

156.  In  the  event  of  an  intestate  heritable  succession  being  divi-  Whether  the 
sible  between  a  younger  sister  and  her  nieces,  being  daughters  of  ^TC eldest 
an  elder  sister,  succeeding  by  representation,  it  may  be  doubted  ^ution.repre 
whether  the  jus  prceeipui  would  belong  to  the  two  nieces  jointly 

or  to  the  eldest  only.  This  question  does  not  appear  to  have  been 
raised  in  any  of  the  cases. 

(p)  Lady  Houston  v.  Dunbar,  1744,  M.  (r)  Roe  v.  Roe,  1809,  Hume,  764. 

6869.  (*)  M'Neigkt  v.  Lockhart,  80  Nov.  1848, 

(?)    Chalmers  v.   Chalmers,  1750,  Elch.  6  D.  128. 
"  Heir-Portioner,"  No.  6  ;  Lord  Dromore's  (t)  See  the   opinion  of  Lord  Justice- 
Session   Papers,  cited  by  Lord  Justice-  Clerk  Hope,  6  D.  186. 
Clerk  Hope,  6  D.  188. 
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CHAPTER  IV. 

8ECTION  III. 
OF   TERCE. 

Definition  of  157.  Terce  is  a  liferent  of  a  third  part  of  the  estate  in  which  a 

terce.    How  the  .    .         ...        .    -  ,.    •       ,  •         .      i_  •         •  -i  i        1 

right  accrues,     proprietor  dies  mfeft  in  fee,  accruing  to  his  widow  as  a  legal  pro- 
vision.    Terce  and  courtesy  are  termed  legal  liferents.    At  com- 
mon law  terce  was  not  due  unless  the  marriage  had  subsisted  for 
a  year  and  day,  or  had  been  followed  by  the  birth  of  a  living 
child,  (u)     But  by  the  Moveable  Succession  Act(a)  marriages  dis- 
solved within  a  year  and  day  are  placed  upon  the  same  footing,  as 
regards  the  rights  of  the  survivor  and  of  the  representatives  of  the 
predeceaser,  as  marriages  which  have  subsisted  for  that  period.    At 
common  law  terce  was  not  claimable  from  burgage  subjects,  (y)  but 
by  the  Conjugal  Bights  Act(s)  the  widow  of  any  person  dying 
infeft  in  property  held  by  burgage  tenure,  after  the  date  of  the  Act, 
is  entitled  to  claim  terce,  and  may  take  proceedings  for  service  and 
kenning  before  the  Sheriff.    Terce  is  therefore  now  due  irrespective 
of  the  tenure  of  the  property,  and  of  the  period  of  subsistence  of 
the  marriage.     It  is  grounded  on  the  obligation  incumbent  on  a 
landed  proprietor  to  make  a  reasonable  provision  for  his  widow 
suitable  to  his  circumstances  and  condition  of  life,  (a) 
whether  terce         168.  It  has  not  been  expressly  decided  that  terce  is  due  upon 
wcroee  upon  a   ^  dissolution  of  a  marriage  on  account  of  the  husband's  adultery. 
By  the  operation  of  the  Act  of  the  Scottish  Parliament  1573,  cap.  55, 
by  which  desertion  was  made  a  cause  of  divorce,  the  offending  party 
loses  his  or  her  conventional  provisions.     The  same  rule  has  been 
applied  in  the  case  of  divorce  on  the  ground  of  adultery ;  and  the 
authority  of  Stair  and  Bankton,  cited  with  approval  by  the  late 
Lord  Justice-Clerk  Hope  and  Lord  Medwyn  in  the  modern  case  of 
Thorn  v.  Thom,  may  be  regarded  as  conclusive  of  the  proposition, 
that  legal  as  well  as  conventional  provisions  are  due  from  the 
offending  to  the  injured  party,  upon  a  decree  of  divorce.  (6) 
Lend  character        159.  The  nature  of  the  right  to  this  as  well  as  other  legal  pro- 
of  the  provision.  yi8ionB  ^^  been  much  discussed,  (c)    In  substance  it  is,  as  we  have 

(«)  Stair,  2,  6,  17  ;  Ersk.  2,  9, 61 ;  Bell,  (b)  Stair,  1,  4,  20 ;   1  Bankt.  140 ;  1 

Pr.  J  1696-7.  Fraser,  688 ;   GreenhiU  v.  Ford,  16  Feb. 

(x)  18  Vict.  c.  28,  {  7.  1826,  4  Sh.  472,  N.  E.  478 ;   Thorn  r. 

(y)  Stair,  2,  6,   16 ;  Ersk.  2,  9,  49 ;  Thorn,  11  June  1862, 14  D.  861.    And  see 

Lowthian  v.  Aglionby,  1801,  M.  "  Annual-  Johnstone  v.  Beattie-Johnstont,  6  Feb.  1867, 

rent,"  App.  No.  2.  5  Macph.  840. 

(ar)  24  and  26  Vict.  c.  86,  ?  12.  (<?)  See  1  Fraser,  603-6,  and  authorities 

(a)  1  Bell's  Com.  67,  6th  ed.  806.  here  cited. 
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described  it,  a  legal  provision  out  of  the  heritable  succession.  In  cHArm  it. 
point  of  form  it  approaches  most  nearly  to  the  character  of  a  real 
burden,  being  constituted  by  the  husband's  infeftment,  which  is 
said  to  be  the  measure  and  security  of  the  right  (d)  In  another 
respect  it  resembles  a  real  burden  by  reservation ;  for  while,  on  the 
one  hand,  it  is  made  effectual  without  any  separate  title  in  the 
person  of  the  tercer ;  on  the  other,  it  gives  no  title  of  occupation  or 
active  right  until  a  separate  title  has  been  made  up  in  the  manner 
afterwards  mentioned.  It  will  be  afterwards  seen  that  the  right 
vests  absolutely  by  survivance,  and  cannot  be  defeated  by  any  act 
of  the  husband  to  which  the  wife  has  not  assented  It  is  under- 
stood that  the  old  law,  by  which  aliens  were  debarred  from  holding 
heritable  property  in  Scotland,  extended  to  the  right  of  terce  ;(c) 
but  by  the  Alien  Act  of  the  present  reign  (/)  it  is  enacted  that  any 
woman  married,  or  who  shall  be  married,  to  a  natural  born  subject 
or  person  naturalised,  shall  be  deemed  and  taken  to  be  herself  natu- 
ralised, and  have  all  the  rights  and  privileges  of  a  natural  born 
subject. 

160.  Terce,  unlike  the  correlative  right  of  courtesy,  is  due  from  From  what 
conquest  as  well  as  from  heritage.^)     It  is  due  whether  the  estate  ^nahkT  " 
was  taken  by  the  husband  as  heir-at-law  or  of  provision  ;  and  it  ap- 
pears that  an  exclusion  of  terce  is  not  implied  from  the  nature  of  a 
settlement  in  strict  entail,  though  the  right  may  be  barred  by  a 

clause  of  exclusion  in  the  deed  of  entail.  Where  terce  is  not  de- 
barred, any  heir  of  entail  may  grant  an  annuity  or  liferent  by  way  of 
locality  within  the  amount  of  the  legal  provision.  (A)  In  practice, 
terce  is  excluded  in  modern  entails.  The  decisions  appear  to  be 
conflicting  as  to  the  efficacy  of  an  exclusion  of  terce  in  a  settlement 
defective  in  the  essentials  of  a  valid  and  effectual  entail  ;(t)  but  the 
question  is  not  now  of  much  practical  importance,  as  in  all  such 
cases  the  heir  in  possession  has  the  power  of  acquiring  the  estate 
in  fee-simple  under  the  provisions  of  the  Entail  Amendment  Act, 
which  would  make  the  estate  subject  to  legal  provisions. (J) 

161.  In  the  case  of  a  landed  estate,  the  mansion-house  and  gar-  Ornament*]  sub- 
den,  or  other  ornamental  ground  possessed  with  it,  are  held  free  of  Mdr^bu!^^. 
terce;  but  the  exception  does  not  extend  to  fields  or  orchards  capa- 

(d)  Ersk.  2,  9,  46.  (Ji)  Cant  v.  Borthwick,  1726,  M.  16,664 ; 

(e)  1  Eraser,  606 ;   Stewart  v.  Boom,      Noble  y.  Dewar,  176S,  M.  16,606. 

1792,  M.  4649  ;  Niabet  v.  NUbtV*  Trt.t  16  (t)  Kerr  y.  Reid,  1796,  Bell,  Fol.  Ca. 

Jan.  1834, 12  Sh.  298.  196 ;  Mac  gill  y.  Macgill,  1798,  M.  16,461 ; 

(/)  7  4  8  Vict,  c.  66,  \  16.  and  contra,  Anderson  v.  Wishart,  1716,  M. 

(a)  Ersk.  2,  9, 45 ;  1  Bell,  Com.  69,  6th  18,670. 

ed.  807.    In  ancient  times  terce  was  not  (j)  Hay  Newton  y.  Newton,   18  July 

dne  from  conquest ;  1  Froser,  607.  1867,  5  Macph.  1066. 

F  2 
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niAPTEB  iv.  ble  of  being  possessed  with  the  mansion-house,  but  actually  let.  (ir) 
Terce  may  be  claimed  by  the  widow  of  a  heritable  creditor  infeft ;(?) 
and  it  appears  that,  in  the  event  of  the  sum  in  the  bond  being  paid 
up,  the  widow  would  be  entitled  to  have  her  share  re-invested  on 
securities  of  the  same  kind  in  favour  of  herself  in  liferent,  and  the 
heir  in  fee.(wi)  The  widow  of  a  wadsetter  was  held  entitled  to  terce, 
but  the  widow  of  the  reverser  was  considered  to  have  no  claim  unless 
the  loan  were  paid  up  by  the  heir  and  the  burden  extinguished,  (ro) 
With  regard  to  real  burdens,  Professor  Bell  has  observed  that  these 
do  not  seem  to  be  comprehended  within  the  description  of  subjects 
liable  to  terce,  (o)  apparently  on  the  ground  that  the  infeftment  in 
property  upon  which  a  real  burden  is  constituted  is  the  infeftment 
of  the  proprietor  only,  and  not  of  the  grantee  of  the  burden.  Tercers 
have  also  been  held  entitled  to  the  use  of  servitudes  attaching  to 
the  estate  to  an  extent  commensurate  with  their  rights,  (p) 
whether  terce  is       152.  The  infeftment  of  a  trustee  for  behoof  of  the  real  proprietor 

due  from  estates  m  m  r      r 

vested  in  tnu-    ig  in  this  question  equivalent  to  the  infeftment  of  the  proprietor 
renters.  himself.     In  such  cases  terce  is  equally  due,  whether  the  trustee  be 

infeft  on  a  regular  deed  of  trust,  (q)  or  upon  an  ex  facie  absolute  dis- 
position qualified  by  an  unrecorded  back-bond,  (r)  The  principle 
has  been  extended  to  various  cases  in  which  interests  in  heritable 
estate  have  been  created  of  a  nature  not  inconsistent  with  the 
retention  and  enjoyment  of  the  substantial  right  in  the  property. 
Thus,  where  an  estate  was  disponed  to  the  granter  in  liferent,  and 
his  son  nominatim  in  fee,  with  a  power  of  disposal  reserved  to  the 
granter,  a  claim  for  terce  by  the  widow  of  the  nominal  fiar  was  re- 
fused, upon  grounds  which  implied  that  the  widow  of  the  liferenter 
would  have  been  entitled  to  claim  terce,  her  husband  being  regarded 
as  the  beneficial  proprietor,  (js)  A  different  decision  would  doubt- 
less be  given  in  the  case  of  a  party  vested  by  a  testamentary  dis- 
position or  grant  with  a  liferent  coupled  with  a  general  power  of 
disposal,  as  it  has  been  decided  that  a  right  of  this  nature  does  not 
amount  to  a  beneficial  fee.(£)     Estate,  the  title  of  which  is  taken 


(k)  Moncrieffv.  Newton,  1677,  M.  16,733. 

(I)  Stair  2,  6,  16 ;  Ersk.  2,  9,  48 ;  Ten- 
ants  of  East  Houses  v.  Hepburn,  1627,  M. 
15,838.  Under  heritable  securities  we  in- 
clude bonds  of  annuity  and  debts  secured 
by  adjudication. 

(m)  See  Stair  2,  6,  17 ;  Ersk.  2, 9,  48 ;  1 
Fraser,  609. 

(n)  See  Stair,  2,  6,  17;  Ersk.  2,  9,  48; 
Dirleton  and  Stewart,  430. 

(o)  Bell's  Prin.  \  1698,  and  see  note  by 
Mr  Shaw  in  Com.,  6th  ed.  p.  807. 


(p)  Ersk.  2, 9,48;  Littlejohn  v.  Weir,  1696, 
4Br.  Sup.  284;  Mackenzie,  1628,  M.  16,888. 

(q)  BeUhier  v.  Moffat,  1779,  M.  16,868. 

(r)  BartleU  v.  Buchanan,  21  Feb.  1811 
F.C. 

(*)  Cuwming  v.  Lord  Advocate,  1766,  M. 
16,864,  6  Br.  Sup.  848. 

(0  Morris  v.  Tennant,  H.  of  L.,  27  Jur. 
646.  Re  Weddell,  3  Feb.  1849;  Excheq. 
Rep.  Aloes  v.  Alves,  8  Mar.  1861,  23  D. 
712.  It  would  appear  from  these  decisions 
that,  in  the  event  of  a  lapse,  the  property 
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by  the  proprietor  to  himself  in  liferent  and  to  his  children  nascituri  chaptkh  iv. 
in  fee,  is  subject  to  terce,  and  so  also  is  property  settled  intuitu 
merits,  under  reservation  of  a  power  to  alter,  (u)  It  appears  to  be 
still  an  open  question,  whether  terce  can  be  claimed  in  respect  of 
heritable  property  vested  by  infeftment  in  trustees,  but  in  which 
the  beneficial  proprietor  was  never  himself  infeft.  The  opinion  of 
Mr  Fraser  and  Professor  More  is  adverse  to  the  claim  of  the  widow 
in  this  case  ;(x)  and  it  appears  to  us  that  a  title  of  this  kind  is  dis- 
tinguishable in  principle  from  that  of  a  title  in  the  trustee  flowing 
from  the  beneficial  proprietor.  In  the  latter  case  the  proprietor 
retains  the  radical  title  to  the  property.  The  trust  is  extinguished 
by  a  simple  discharge,  without  the  necessity  of  a  reconveyance ;  and 
even  during  its  subsistence  the  truster  may  grant  an  heritable  title 
subject  to  the  burdens  created  by  the  trust  He  is  therefore  in 
form,  as  well  as  in  substance,  a  proprietor  infeft  in  the  estate, — a 
proposition  which  cannot  be  predicated  of  a  beneficiary  under  a 
trust-disposition  flowing  from  another  party,  (y) 

163.  The  rule  that  the  husband's  infeftment  is  the  measure  of  Terce  due  from 
the  terce,  leads  to  this  consequence  also,  that  estate  alienated  by  the  j^^J^n^j! 
husband  inter  vivos,  to  a  singular  successor,  whether  upon  a  gra-  ™ent n^Uken 
tuitous  or  an  onerous  title,  remains  subject  to  his  widow's  terce, 

unless  infeftment  is  taken  by  the  purchaser  in  the  granter's  life- 
time, (z)  By  parity  of  reason,  an  adjudger,  uninfeft  in  the  lifetime 
of  the  debtor,  takes  the  estate  subject  to  the  claims  of  the  widow,  (a) 
even  though  he  may  have  proceeded  to  charge  the  superior  to  give 
him  an  entry.  (6)  Such  cases  are  not  likely  to  occur  in  practice, 
since  adjudgers  have  now  the  means  of  taking  immediate  infeft- 
ment under  the  provisions  of  the  conveyancing  statutes. 

164.  By  an  equitable  extension  of  the  rule,  the  widow  is  entitled  objection  to  «i- 
to  terce  from  the  husband's  estate  in  which  he  was  infeft,  notwith- S^roddo&oS* 
standing  objections  to  the  title  sufficient  to  support  a  reduction,  pro- 
vided the  right  was  not  challenged  during  his  lifetime.    The  reason 

is,  that  the  heir  is  not  entitled  to  take  advantage  of  technical  objec- 
tions, which  his  ancestor  might  have  obviated  had  he  been  required 

would  not  pase  to  the  heirs-at-law  of  the  (z)  Carlyle  v.  Carlyle1  s  Crs.y  1725,   M. 

party  who  had  the  liferent  with  a  power  of  16,851 ;  Campbell  v.  Campbell,  1776,  5  Br. 

disposal.  Sup.  627; -Boy*  v.ifamitam,  1806,  M.  15,874; 

(a)  1  Fraser,  613.  M'Culloch  v.  Maitland,  1788,  M.  16,866; 

(z)  Fraser,  ut  supra  ;  More's  Notes  on  Camtthers  v.  Johnston,  1706,  M.  15,846. 
Stair,  p.  219.  (a)  Hamilton  v.  Wood,  1770,  M.  16,868. 

(y)  See  the  subject  treated  infra,  ch.  45,  (b)    Carlyle  v.  Carlyle 's  Creds,  1726,  M. 

on  the  Truster's  Radical  Right.  15,851,  overruliDg  Hunter  v.  Douglas,  1 715, 

M.  16,860. 
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CnAPTBB  IY. 


Terce  not  due 
from  estates 
held  personal. 


Not  due  from 
mansion-house, 
superiorities,  re- 
versions, patron* 
ages,  or  mine- 
rals. 


to  do  so.  (c)  And  it  has  been  held  that  a  widow  was  entitled  to 
claim  terce  out  of  estate  of  which  her  husband's  father  had  bound 
himself  to  grant  an  infeftment,  although  the  obligation  was  not; 
implemented  in  the  lifetime  of  the  son.(rf) 

166.  Terce  is  not  due  from  leases  nor  from  heritable  estate  pos- 
sessed on  a  personal  title,  under  which  we  include  property  derived 
from  an  ancestor  and  possessed  upon  the  title  of  apparency  ;(c)  nor 
from  teinds,  unless  included  in  an  infeftment  in  lands9(/)  or  stand- 
ing on  a  separate  title  feudalised,  (g) 

166.  Although,  as  formerly  mentioned,  the  mansion-house  and 
appendages  are  excepted  from  the  feudal  subjects  liable  to  terce,  (A  J 
it  is  the  general  opinion  of  the  writers  who  have  treated  of  this  sub- 
ject, that  a  widow  is  entitled  to  a  second  mansion  or  messuage,  if 
there  16  one,(t)  or  at  least  to  a  third  of  its  annual  value. (&)    Houses 
let  by  the  proprietor  are  subject  to  terce,  but  it  is  not  clear  that  this- 
rule  would  apply  to  a  mansion-house.  (Z)    Superiorities  are  not  sub- 
ject to  terce  either  in  relation  to  feu-duties  or  casualties. (m)   Bights 
of  reversion,  of  which  the  case  of  wadsets  has  already  been  men- 
tioned, are  excepted  from  terce  on  the  ground  that  they  yield  no 
annual  profit. (n)    The  same  principle  has  been  considered  appli- 
cable to  patronages,  (o)     Coal  and  other  minerals,  as  being  the  con- 
sumption of  the  substance  of  the  estate,  and  not  proper  revenue,  are 
not  subject  to  the  widow's  claims.     But  though  a  widow  would  not 
be  entitled  to  work  minerals  herself,  or  to  claim  a  share  of  the  pro- 
fits, it  would  seem  that,  as  a  liferenter,  she  is  entitled  to  have  from 


(c)  Rose  v.  Fraser,  1790,  M.  "Terce,"  Ap. 
No.  1;  and  see  a  similar  decision  in  re- 
ference to  Courtesy,  Hamilton  y.  BosweU, 
1716,  M.  8117. 

(<*)  AtmandaUy.  Scott,  1711,  M.  16,848 ; 
Stair  2,  6, 16,  and  authorities  there  cited ; 
Ersk.  2,  9,  46.  But  see  Comakers  y.  John- 
ston, 1706,  M.  16,846. 

(e)  1  Fraser,  617,  and  authorities  there 
cited. 

(f)  Monerieffv.  Tenants  of  Newton,  1667, 
M.  16,844. 

(?)  Arbuthnott  y.  Arbuthnott' 9  Trs.,  1806, 
Hume,  294;  Dunfermline  v.  Dunfermline, 
1628,  M.  16,840 ;  Stair,  2,  6,  16 ;  Ersk.  2, 
9,48. 

(h)  Supra,  i  161. 

(t)  Ersk."2, 9, 48;  Bell's  Com.  6th  ed.  806. 

(k)  See  authorities  cited  in  1  Fraser, 
618.  The  doctrine  here  stated  was  con- 
sidered doubtful  by  the  judges  who  decided 


the  case  of  Mead  v.  Swinton,  1796,   M 
16,878. 

(/)  Bell's  Prin.  {  1698;  Logan  y.  Oal- 
braith,  1666,  M.  16,842.  In  Menzies  v. 
Menries  it  was  held  that  the  value  of  shoot- 
ings must  be  allowed  to  the  widow  in  a  lo- 
cality; 10  July  1866, 17  D.  1090. 

(m)  Stair,  2,  6,  16;  Ersk.  2,  9,  49;  La- 
mington  v.  Lamvngton,  1628,  M.  8240;  Nie- 
bet  y.  Nisbet,  24  Feb.  1886, 18  Sh.  617.  In 
the  last  case  the  greater  part  of  the  estate 
consisted  of  feu-duties,  but  the  Court  re- 
fused to  admit  an  exception  to  the  rule 
already  established  by  uncontradicted  pre- 
cedents. 

(n)  Stair,  2,  6,  16 ;  Ersk.  2,  9, 49 ;  Mac- 
dougall  y.  MacdougalVs  Crs.,  1801,  M. 
"Terce,"  App.  No.  2. 

(o)  Stair  and  Ersk.  ut  supra;  Bell's 
Com.  6th  ed.  806. 
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OHAPTBB  IT. 


the  workings  a  supply  for  her  own  consumption,  (p)  Terce  is  dimi- 
nished by  heritable  securities  on  which  infeftment  has  followed; (q) 
and,  where  the  security  is  constituted  by  ex  facie  absolute  disposi- 
tion, terce  is  only  due  from  the  reversion,  after  deducting  the  value 
of  the  debts  intended  to  be  secured,  (r) 

167.  Although  service  is  necessary  to  give  a  vested  right  to  Tercer,  without 
terce,  so  that  the  profits  may  be  assigned  or  transmitted  to  execu-  right  of  appar. 
tors,(«)  the  widow,  without  service,  has  the  substantial  rights  of  an  eucy' 

heir  possessing  on  apparency.  She  is  entitled  to  receive  the  fruits 
of  the  subjects ;  her  discharges  to  tenants  will  be  valid  to  the  extent 
of  her  interest,  and  no  action  can  be  maintained  against  her  repre- 
sentatives for  repetition  in  the  event  of  her  dying  without  having 
completed  a  title. (I)  Before  service  a  tercer  has  no  active  title. (u) 
The  title  acquired  by  service  draws  back  to  the  date  of  the  opening 
of  the  succession,  and  enables  the  tercer  to  sue  tenants  for  arrears,  (x) 
But  it  is  a  good  defence  that  these  have  already  been  paid  bona  fide 
to  the  heir,(y)  against  whom  recourse  cannot  be  lost,  except  by  the 
long  negative  prescription,  (z) 

168.  A  widow  is  entitled  to  compensation  from  the  heir  for  her  Rights  of  tercer 
6hare  of  the  value  of  lands  sold  by  him  before  fixing  her  terce  SjJ^SJhdr. 
lands  ;(a)   and  in  the  event  of  a  sale  after  the  completion  of  her 

nght,  she  seems  to  be  entitled  to  require,  either  that  a  third  part  of 
the  price  should  be  invested  in  such  a  manner  as  to  secure  her  life- 
rent right,(6)  or  to  require  that  her  right  be  made  a  burden  on  the 
purchaser's  title,  which  it  will  be  at  any  rate,  independently  of  con- 
vention, unless  she  joins  in  the  conveyance,  (c)  A  widow  suing  the 
heir  for  arrears  of  terce  is  entitled  to  the  benefit  of  a  rise  in  the 
value  of  the  property  during  the  period  for  which  she  clahns,((£) 


i 


(p)  1  Bell's  Com.  68,  6th  ed.  806 ;  La- 
*mgton  y.  LamingUm,  1682,  M.  8240;  BeL 
«ter  v.  Moffat,  1779,  M.  15,868;  1  Fraser, 
621. 

(?)  1  Bell,  Com.  69, 6th  ed.  808 ;  1  Fraser, 
630,  and  authorities  there  cited;  Campbell 
▼.  Campbell,  1776,  5  Br.  Sup.  627. 

(t)  Bell,  Com.  ut  supra ;  Bartlet  y.  Bu- 
dimtm,  21  Feb.  1811,  F.C. 

(«)  WLeish  v.  Remit,  21  Feb.  1826,  4 
Sh.  485  (N.  E.  491) ;  Stair,  2, 6,  16 ;  Ersk. 
2,9,66. 

(I)  Fea  v.  TraiU,  1781,  M.  16,116; 
X'Leuh  v.  Bennie,  supra,  per  Lord  Gillies ; 
1  Fraser,  627. 

(ti)  Stair,  2,  6, 16 ;  Ersk.  2,  9,  60 ;  Yeo- 
man y.  OUphani,  1666,  M.  15,848 ;  Barclay 
v.  Scott,  1675,  M.  15,844. 


(z)  Stair,  2,  6, 16;  Ersk.  2, 9, 60;  Veitch, 
1682,  M.  16,087;  A  v.  B,  1682,  M.  16,842; 
Fea  v.  Traill,  supra, 

(y)  Bankt.  2,  6,  16 ;  Wamphray,  1669, 
2  Br.  Sup.  440 ;  Dunfermline  v.  Dunfermline, 
1628,  M.  14,707, 16,840. 

(i)  Stair,  2,  6,  15;  Ersk.  2,  9,  50; 
CrighUm  y.  Hamilton,  1682,  M.  16,885; 
Semple  v.  Crawford,  1625,  M.  16,887;  East- 
hotuesv.  Hepburn,  1627,  M.  16,888;  M  'Leish 
y.  Sennie,  supra. 

(a)  Bell  y.  Halliday,  8  Dec.  1825,  4  Sh. 
285,  N.  E.  289. 

(6)  1  Bell,  Com.  60;  1  Fraser,  628. 

(e)  Boyd  y.  Hamilton,  1805,  M.  15,874. 
See  also  Bartlett  y.  Buchanan,  21  Feb.  1811, 
F.C. 

(<t)  Stair,  2,  6,  15  ;  1  Fraser,  627. 
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chaptib  it.  but  expenditure  by  the  heir,  in  paying  off  debt,  does  not  operate  in 

her  favour,  (e) 
ReBponsibflityof       169.  By  two  Acts  of  the  Scottish  Parliament,(/)  liferenters  and 
nntefitottSi*  conjunct  fiars  were  required  to  find  caution  that  they  should  not 
statutes.  waste  or  destroy  the  subject  liferented,  but  deliver  it,  at  the  termi- 

nation of  the  liferent,  in  the  same  situation  as  when  received,  sub- 
ject to  the  usual  tear  and  wear.  In  case  of  refusal,  liferenters  may 
be  charged  personally  to  find  caution,  under  pain  of  the  profits  being 
confiscated  to  the  King's  use.  These  statutes  have  been  held  to 
apply  to  the  legal  liferents ;  and,  in  a  comparatively  recent  case,(y) 
it  was  found  to  be  incompetent  to  proceed  against  a  tercer  by  way 
of  an  action  of  damages,  or  otherwise  than  under  the  statutes,  for 
waste  or  mislabouring  the  lands  during  her  possession.  Nor  can  a 
tercer  be  compelled  to  find  caution,  except  upon  grounds  which 
would  have  warranted  an  interdict  at  common  law, — that  is,  upon 
the  allegation  of  injury  already  done,  and  the  apprehension  of  further 
injury,  (h) 
Lesser  terce.  170.  Where  a  proprietor  dies  leaving  a  widow,  and  terce  is  al- 

tation.°  C°mpn  ready  payable  out  of  the  estate  to  the  widow  of  a  former  proprietor, 
the  second  or  lesser  terce  is  restricted  to  a  third  of  the  property 
beneficially  possessed  by  the  late  proprietor.  In  other  words,  the 
value  of  the  first  terce  is  first  deducted,  and  the  lesser  terce  is  al- 
lowed out  of  the  remainder.  The  liferent  right  of  the  second  tercer 
is  enlarged  to  a  third  of  the  entire  estate,  in  the  event  of  her  survi- 
vance  of  the  first  tercer.  There  is  no  limit  to  the  number  of  legal 
liferents  which  may  accrue  out  the  same  estate,  but  each  right,  as 
it  falls  due,  amounts  to  no  more  than  a  third  of  the  free  succes- 
sion.^') 

SECTION  IV. 
OF    COURTESY. 

Nature  of  the         171.  Courtesy  is  a  legal  liferent  accruing  to  the  surviving  hus- 

NnfoHta  «fr  ^and  °*  a  proprietrix  of  heritable  estate  in  Scotland.     It  consists  of 

tence.  a  liferent  of  all  the  heritable  estate,  not  being  conquest,  in  which 

the  wife  was  infeft  in  fee  at  the  time  of  her  death,  (k)     Instead  of 

entering  into  the  inquiries  which  have  engaged  the  attention  of 

(e)  Balmaghie  v.  Balmaghie,  1683,   M.  (*)  Stair,  2,  6,  19 ;   Erek.,  2,  9,  62 ;  1 

.     15,842.  Bankt.  663 ;  1  Fraser,  636.     The  right  is 

(/)  1491,  cap.  25,  and  1685,  cap.  16;  by  the  older  authors  called  the  courtesy  of 

see  Erek.  2,  9,  59,  1  Fraser,  629.  Scotland  in  contradistinction  to  the  ana- 

(g)  Bell  v.  Bell,  7  Dec.  1827,6  Sh.221.  logous,  but  not  identical,  rights  existing 

(A)  Ralston  v.  Leitch,  1808,  Hume,  293.  under  the   same  name  in  England   and 

(i)  Stair  2,  6,   16 ;    Ersk.  2,  9,  47 ;  1  elsewhere. 
Fraser,  622,  and  authorities  there  citod. 
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authors  respecting  the  origin  of  courtesy,  we  shall  merely  observe  cnAprtB  iv. 
that  the  law  is  the  natural  result  of  the  opinions  of  society,  which 
are  shown  to  be  favourable  to  the  principle  of  this  provision  by  two 
considerations : — First,  that  courtesy  in  practice  is  never  excluded 
by  convention,  while  terce  frequently  is ;  secondly,  that  although 
no  such  right  has  been  acknowledged  by  the  law  in  reference  to 
moveable  estate,  it  is  customary,  in  settling  the  property  of  a  mar- 
ried lady,  to  give  the  husband  a  liferent  of  her  moveable  as  well 
as  of  her  heritable  estate.  A  sufficient  reason  for  the  law  is,  that 
it  would  not  be  reasonable  that  a  father  should  be  deprived  of  the 
status  and  emoluments  of  a  proprietor  by  his  son.  This  is  what  is 
meant  by  the  explanation,  that  courtesy  is  simply  an  extension  of 
the/u&  martti.(l)  It  is  not  so,  strictly  speaking,  because  the  right 
of  courtesy  is  a  proper  liferent  estate,  its  continuance  is  dependent 
upon  certain  conditions,  and  the  right  itself  is  not  co-extensive  with 
that  of  the  jus  mariti,  but  is  confined  to  heritage. 

172.  To  entitle  a  husband  to  courtesy,  it  is  essential  that  a  viable  Courtesy  only 
child  shall  have  been  born  of  the  marriage,(w)  who  either  is  at  the  0?L  heir. 
moment  of  birth,  or  becomes  afterwards,  the  heir-presumptive  to  the 
estate.^)  This  rule  is  sometimes  expressed  by  saying  that  cour- 
tesy  is  given,  not  to  the  husband  of  an  heiress,  but  to  the  father 
of  an  heir.  A  person  who  marries  an  heiress,  having  a  son  by  a  for- 
mer marriage,  will  therefore  not  be  entitled  to  courtesy,(o)  unless 
the  son  of  the  first  marriage  predeceases  his  mother,  or  dies  with- 
out having  been  served  heir,  survived  by  a  child  of  the  second  mar- 
riage.^) Where  an  heiress  dies  leaving  daughters  by  both  mar- 
riages, who  succeed  as  heirs-portioners,  it  is  the  opinion  of  some 
authors  that  the  husband  of  the  second  marriage  would  not  be  entitled 
to  the  courtesy  of  the  entire  estate,  but  only  to  that  of  the  portion 
to  which  his  own  daughters  succeed,  (q)    Where  the  heiress  is  pre- 


(/)  Erek.  2,  9, 52.  Prof.  Bell  points  out, 
Com.  i.  61,  the  distinction  between  the 
courtesy  as  an  estate  in  liferent,  and  the  Jus 
mariti,  which  is  merely  a  right  to  the  pro- 
ceed* of  the  estate,  after  these  have  fallen 
due  and  passed  into  the  condition  of  per- 
sonalty. 

(m)  Stair,  2,  6,  19,  2d  par. ;  Erek.  2,  9, 
53 ;  1  Bell,  Com.  61 ;  Stewart  v.  Irvine, 
1632,  M.  3112.  The  test  of  viability,  in 
this  as  in  other  cases  relative  to  civil  rights, 
is,  that  the  child  has  been  heard  to  cry ; 
RoberUm  v.  Boberton,  22d  Jan.  1833,  11 
8h.  297. 

(ft)  Stair  and  Erek.  tit  supra.  It  was 
held  that  the  existence  of  a  child  legiti- 


mated per  subsequent  matrimonium  gave  the 
widow  a  right  to  terce  notwithstanding  the 
dissolution  of  the  marriage  within  a  year 
and  day;  Crawford's  Trs.  y.  Hart,  1802, 
M.  12,698.  This  ruling,  while  no  longer 
important  as  regards  the  right  of  terce, 
is  an  authority  for  giving  the  husband  his 
courtesy  if  the  case  should  ever  occur  of  a 
proprietrix  of  landed  estate  bringing  a 
child  to  her  husband  before  marriage. 
See  1  Fraser,  638. 

(o)  Erek.  2,  9, 63 ;  Darleith  v.  Campbell, 
1702,  M.  8113;  compare  Spenee  v.  Durie, 
1610,  M.  8111. 

(p)  1  Fraser,  689;  More's  Notes,  219. 

(g)  1  Fraser,  689,  citing  Wallace,  264-f>. 
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oHAPTim  iv.  deceased  by  all  her  children  of  both  marriages,  the  last  survivor 
being  of  the  second  marriage,  it  would  seem  that  courtesy  is  due  to 
the  surviving  husband,  because  he  was  at  one  time  in  the  position 
of  being  the  father  of  the  heir-presumptive,  and  it  is  not  necessary 
to  the  constitution  of  the  right  of  courtesy  that  the  heir  should  ac- 
tually inherit. 
From  wh»t  sub-       173,  While,  as  already  stated,  the  courtesy  extends  over   all 

jecta  courtesy  is  ^  '  ^ 

due.  heritable  estate  (excepting  conquest)  in  which  the  proprietrix  was 

infeft  in  fee,  the  surviving  husband  has  the  benefit  of  her  posses- 
sion upon  a  defective  title ;  and  therefore,  if  the  title  is  reduced 
after  the  wife's  death  upon  defects  which  might  have  been  rectified 
in  her  lifetime,  the  husband  will  still  be  entitled  to  his  courtesy,  (r) 
Courtesy  is  due  from  property  held  by  burgage  tenure  (»)  and  from 
feu-duties,(l)  but  apparently  it  is  not  due  from  casualties  of  su- 
periority, (u) 
From  what  sub-       174.  Courtesy  is  not  due  from  conquest  heritage,  or  estate  which 
noUtw Wte87  W  ^e  w^e  acquired  by  singular  title, (a?)  but  only  from  estate  which 
she  inherited  as  heir  of  line  or  provision,  (y)  or  which  she  acquired 
from  her  ancestor  in  his  lifetime  prceceptione  hereditati8.(z)     The 
origin  of  this  exception  is  not  well  ascertained,  and  no  good  reason 
can  be  assigned  for  it.     Courtesy,  as  well  as  terce,  attaches  to  en- 
tailed property  if  it  is  not  expressly  debarred  by  the  entail. 
Vesting  of  cour-       175.  Courtesy  vests  ipso  jure,  and  does  not  require  any  process 
y'  to  clothe  the  surviving  husband  with  an  active  title,  or  to  enable 

him  to  assign  or  transmit  to  executors  the  rents  accruing  in  his 
lifetime,  (a)  During  its  subsistence  the  heir  is  not  bound  to  enter 
with  the  superior,  and  is  not  liable  to  the  casualty  of  non-entry.  (6) 
Rights  incident  176.  Courtesy  carries  with  it  the  usual  rights  and  privileges 
«on  of  Courtesy,  pertaining  to  the  estate  of  a  liferenter,(c)  including  the  right  to 
vote  for  a  Member  of  Parliament,  (d)  The  liferenter  is  liable  to 
find  caution  in  terms  of  the  Acts  1491,  cap.  25,  and  1535,  cap.  15, 


(r)  This  proposition,  which  is  adopted 
by  Mr  Fraser  (i.  639),  rests  upon  a  decision 
in  relation  to  terce ;  Hamilton  v.  BosweU, 
1716,  M.  8117;  Robertson,  192. 

(«)  Craig,  2,  22, 48 ;  Stair,  2, 6, 19 ;  Ersk. 
2, 9,  54 ;  Bell,  Pr.  j  1606, 1  Fraser  640. 

(t)  1  Fraser,  640,  and  authorities  there 
cited. 

(u)  Casualties  are  due  to  the  party  in- 
feft as  superior,  and  to  him  only.  The  de- 
cision in  the  analogous  case  of  heirs*por- 
tioners  appears  to  be  founded  on  this  prin- 
ciple. See  the  case  M'Neight  v.  Lockhart, 
80th  Nov.  1848,  6  D.  128. 


(x)  Stair,  2,  6,  19,  in  fin, ;  Ersk.  2,  9, 
64  ;  Bodge  y.  Fraser,  1740,  M.  8119,  Elch. 
voce  "  Husband  and  Wife,"  No.  1 8 ;  Lawson 
y.  Gilmour,  1709,  M.  8114 ;  Paterson  y.  Ord, 
1781,  M.  8121. 

(y)  Stair  and  Ersk.,  ut  tupra. 

(a)  Stair,  2,  6, 19 ;  Primrose  v.  Crawford, 
1771,  M.  "  Courtesy,"  App.  No.  1 ;  Knight 
y.  Robertson,  1798,  M.  8816. 

(a)  Stair,  2,  6, 19 ;  Ersk.  2,  9,  62. 

(b)  1  Fraser,  641 ;  Craig,  2,  22,  42. 

(c)  Ersk.  2,  9,  64 ;  1  Fraser,  641. 

(d)  Knight  v.  Robinson,  1786,  M.  8816. 
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in  case  of  reasonable  apprehension  of  injury  to  the  estate  by  waste  chapter  iv. 
or  dilapidation  actually  commenced,  (e)  The  courtesy  is  liable  to 
be  diminished  not  only  by  the  annual  charge  of  heritable  debts  and 
real  burdens,(/)  but  also  by  the  interest  (not  the  principal)  of  per- 
sonal debts  ,{g)  to  the  same  extent  to  which  the  estate  would  be  liable 
for  such  interest  if  it  were  in  his  possession  as  absolute  proprietor. 
The  liability  is  limited  to  the  amount  of  the  rents,  and  there  is  re- 
lief against  the  wife's  executors,  and  also  against  her  heir  of  con- 
quest or  successor  in  estate  not  subject  to  the  courtesy,  (h)  Courtesy 
does  not  subject  the  husband  to  liability  for  the  wife's  debts  or  obli- 
gations, except  to  the  limited  extent  we  have  stated,  (t) 

(e)  Ersk.  2,  9,  69 ;  tupra,  {  169.  (h)  MenteUh,  ut  tupra. 

(f)  See  as  to  terce,  supra,  \  166.  (t)  See  1  Fraaer,  643,  and  authorities 
(j)  See  Ersk.  2,  9,  65 ;  and  see  I  Bell,      there  cited. 

Com.  62 ;  MenUUh  v.  Nat  of  Kin,  1717, 
M.  3117. 
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CHAPTER   V. 

VESTING    OF    HERITABLE    SUCCESSION,    AND 

TITLE    OF    THE    HEIR. 


I.  Possession  on  Apparency. 
II.  Service  and  Entry  of  Heirs. 


III.    Vesting  of  Terce  and  Courtesy. 


SECTION   I. 


Apparent  heir 
distinguished 
from  heir-pre- 
sumptive. 


Title  of  appar- 
ency. 


What  subjects 
vest  by  appar- 
ency without 
service. 


POSSESSION  ON   APPARENCY. (a) 

177.  The  person  who,  on  the  opening  of  a  succession  by  death, 
stands  in  the  relation  of  nearest  heir  of  the  deceased,  is  denominated 
an  apparent  heir.  (6)  Prior  to  the  exercise  of  his  privilege  of  ob- 
taining himself  served  heir  (which  he  may  do  at  any  time),  the 
heir  is  said  to  have  the  title  of  apparency,  which,  as  will  be  seen, 
is  a  good  title  of  possession,  though  it  does  not  vest  the  estate.  An 
eldest  son  is  sometimes  termed  heir-apparent  in  his  father's  life- 
time, because  his  right  of  succession  cannot  be  defeated  by  the 
birth  of  a  nearer  heir,  but  in  contemplation  of  law  he  is  then  only 
an  heir-presumptive,  (c) 

178.  I.  Vested  Eights  of  an  Apparent  Heir. — An  heir-appar- 
ent acquires,  by  survivance  of  his  ancestor,  a  vested  right  to  certain 
descriptions  of  subjects,  and  as  to  the  rest,  he  has  a  right  of  posses- 
sion of  the  nature  of  a  usufructuary  interest. 

179.  Titles  of  honour  and  hereditary  offices  are  said  to  vest  in 
the  apparent  heir  jure  sanguinis.  They  require  no  service,  the  right 
being  constituted  by  survivance  of  the  person  last  seized,  (c?)  Leases 
also  vest  by  apparency  without  service,  and  pass  to  the  heir-at-law 


(a)  It  is  to  be  observed  that  although, 
for  convenience,  the  subject  of  the  rights 
of  the  heir-apparent  is  treated  in  connec- 
tion with  intestate  succession,  the  doctrines 
here  explained  are  equally  applicable  to 
the  relations  of  law  arising  in  the  caso  of 
possession  on  apparency  by  an  heir  of  pro- 
vision. 


(b)  Ersk.  3,  8,  64 ;  1  Bell's  Com.  5th 
ed.  99 ;  Bell's  Pr.  J  1677. 

(c)  See,  for  example,  the  use  of  the 
word  heir-apparent  in  the  Entail  Amend- 
ment Act,  11  &  12  Vict  cap.  86,  \  62. 

(d)  Ersk.  3,  8,  77 ;  Bell's  Pr.  §  1679 ; 
Cockbttrn  v.  Lang ton's  Crs.,  1747,  M.  160. 
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uf  the  apparent  heir.(e)  Bights  heritable,  as  having  tractus  futuri  chaptib  v. 
temporis — e.gr.,  usufructuary  interests  in  personal  property,  pensions, 
Ac. — are  said  also  to  vest  by  apparency.  (/)  Heirship  moveables 
vest  in  the  apparent  heir  by  possession ;  if  not  claimed  in  his  lifetime 
they  pass  with  the  estate  to  the  next  heir  of  the  person  last  seized,  (g) 
Corporeal  moveables,  such  as  books,  furniture,  or  pictures,  which  are 
entailed  or  otherwise  settled  upon  heirs  in  heritage,  and  so  made 
heritable  by  destination,  vest  by  possession  without  service.  (A) 

180.  Finally,  apparency  and  possession,  without  any  other  title,  Rents, 
vest  the  right  to  the  rents  and  proceeds  of  the  heritable  estate. (i) 

An  heir  possessing  on  apparency,  therefore,  transmits  to  his  execu- 
tors his  right  to  arrears  of  rents,  interest  on  heritable  debts  and  on 
the  price  of  lands  sold,  and  other  unrecovered  proceeds.  (4) 

181.  Udal  property  in  Orkney  and  Shetland  vests  in  the  heir  Udai  property, 
by  survivance  without  service.  (I) 

182.  By  the  Act  for  the  Registration  of  Long  Leases  (20  &  21  Tenant's  right 
Vict.,  cap.  26)  provision  is  made  for  the  completion  of  titles  in  the  Sad  ong 
persons  of  heirs  to  the  new  description  of  leasehold  estate  created 

by  the  Act,  by  a  form  of  entry  similar  to  that  which  obtains  in  re- 
lation to  feudal  subjects.  Heirs  who  have  been  served  by  general 
or  special  service  may  obtain  infeftment  by  recording  a  notarial  in- 
strument (§  8),  and  the  same  object  may  be  accomplished  without 
service,  by  means  of  a  writ  of  acknowledgment  from  the  proprietor 
infeft  in  the  subjects,  recorded  in  the  "Register  of  Sasines.  The 
machinery  provided  by  the  Act  is  necessary  for  the  purpose  of  pre- 
serving a  record  of  the  title  to  long  leases,  and  securing  the  rights 
of  purchasers.  It  is  not  said  to  be  requisite  for  the  purpose  of  vest- 
ing the  right  in  the  heir-at-law;  and,  in  the  absence  of  any  express 
provision  on  the  subject,  it  would  probably  be  held  that  the  heir's 
right  vests  at  common  law  without  service. 

183.  Conveyancers  will  keep  in  view  that  heritable  rights  accru-  Estate  to  which 
ing  by  intestacy  to  the  heirs-at-law  of  beneficiaries  under  unexecuted  ^SSSS^^S, 


(<)  Ersk.  ut  supra  ;  Rule  v.  Hume,  1685, 
M.  14,374;  Boyd  v.  Sinclair,  1671,  M. 
14,376;  Hume  v.  Johnston,  1675,  M.  14,376 ; 
Campbell  v.  Cunninghams,  1739,  M.  14,375 ; 
Murdoch  v.  Murdoch's  TVs.,  27  Jan.  1863, 
1  Macph.  330.  In  virtue  of  his  title  of  ap- 
parency, the  tacksman  may  insist  in  a  re- 
moving against  possessors  without  a  title ; 
Scott  v.  Baird,  1764,  M.  14,876,  5  Br.  Sup. 
814. 

(/)  Ersk.  ut  supra;  Bell's  Pr.  ?  1681. 
As  to  reversions  see  Stair,  8,  5, 6,  and  Ersk. 
3,  8.  77. 


{g)  Ersk.  3,  8,  77 ;  Bell's  Pr.  J  1909. 

(h)  Veitch  v.  Young,  1808,  M.  "  Service 
and  Confirmation,"  App.  No.  4. 

(i)  Ersk.  8,  8,  58;  Bell's  Pr.  \  1682; 
Weir  v.  Drummond,  1664,  M.  5244. 

(*)  Hamilton  v.  Hamilton,  1767,  2  Pat. 
137,  rev.  M.  5253,  and  cases  cited  infra,  § 
190  et  seq. 

(I)  This  is  not  distinctly  laid  down  by 
previous  writers ;  but  it  is  assumed  as  cus- 
tomary law  in  the  cases  upon  titles  to  this 
description  of  property.  See  Beat  ton  v.  Gau- 
die,  2  Feb.  1832,  10  Sh.  286. 
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Limitations  of 
the  right  of  ap- 
parency. 


Division  of  the 
subject. 


marriage-contracts  and  trust-settlements,  require  to  be  vested  by 
general  service,  notwithstanding  that  the  feudal  title  is  vested  in 
trustees.  This  is  a  point  which  is  very  likely  to  be  overlooked  in 
practice,  in  consequence  of  service  not  being  requisite,  in  the  first 
instance,  to  vest  the  right  of  the  beneficiary  primarily  or  condi- 
tionally instituted  under  the  deed.(m)  But  the  case  is  different 
where  a  beneficiary  acquires  a  vested  interest  by  survivance  of  the 
period  of  vesting,  and  afterwards  dies  without  having  received  a 
conveyance  from  the  trustees.  His  heirs  in  that  case  do  not  take 
the  estate  in  the  character  of  beneficiaries,  but  in  that  of  heirs-at- 
law  of  a  party  who  has  a  vested  right ;  and  that  right  can  only  be 
taken  out  of  the  hcereditaB  jacens  of  the  deceased  by  service.  The 
case  of  Buchanan  v.  Angus  (n)  settled  the  point,  that  the  right  of 
a  substitute  under  an  unexecuted  trust-deed  lapsed  by  reason  of 
his  having  died  before  connecting  himself  with  the  institute  by  a 
general  service ;  and  that  decision  necessarily  rules  the  point  under 
consideration. 

184.  Except  as  to  the  special  subjects  above-mentioned,  appa- 
rency, even  when  coupled  with  possession,  does  not  vest  any  right 
of  property  in  the  heir  entitled  to  succeed.  In  order  to  the  acqui- 
sition of  a  vested  and  transmissible  interest  in  feudal  estate,  the 
heir  must  make  up  a  title  by  service,  or  by  entry  with  the  superior, 
in  the  manner  afterwards  explained.  In  the  event  of  his  death 
before  having  completed  a  title,  the  estate  is  held  to  remain  in 
hcereditate  jacente  of  the  ancestor,  and  consequently  passes  to  his 
next  heir,  who  is  not  necessarily  the  same  person  as  the.  heir-at- 
law  of  the  apparent  heir  who  died  in  possession. 

186.  II.  Apparency  as  a  Title  to  Feudal  Subjects. — The 
rights  of  an  apparent  heir  in  relation  to  feudal  estate,  are  (1)  the 
right  of  deliberation ;  (2)  the  right  of  possession,  including  per- 
ception of  the  fruits ;  and  (3)  the  right  conferred  by  the  Statute,  of 
bringing  the  ancestor's  estate  to  judicial  sale  for  payment  of  debts. 
These  we  shall  examine  in  their  order,  (o) 

(m)    Gordon'*  Tr§.  y.   Harper,  4  Dec.  heir  whose  claims  involves  a  denial  of  the 

1821,  F.C.,  and  1  Sh.  186,  N.  E.  175 ;  right  of  the  late  proprietor.    Some  weight 

Broughton  v.  Fraser,  3  March  1832,  10  Sh.  is  given  to  actual  possession.  In  cases  where 

418 ;  OgUvy  v.  Ogilvy,  16  Dec  1817,  F.O.  the  claims  appear  to  be  in  pari  cam  as  far 


(n)  Buchanan  v.  Angus,  15  May  1862, 
4  Macq.  874,  affirming,  on  this  point,  22  D. 
979. 

(o)  In  the  case  of  a  competition  for  the 
character  of  heir,  the  right  of  intermediate 
possession  is  regulated  by  the  Court  on 
equitable  considerations.  A  preference  is 
given  to  a  person  claiming  as  heir  of  the 
person  last  seised  in  a  question  with  an 


as  regards  the  right  to  interim  possession, 
the  Court  will  sequestrate  the  estate,  but 
this  is  a  course  which  the  Court  is  always 
reluctant  to  adopt  See  the  recent  cases 
of  Campbell  v.  Campbell  (Breadalbane  Suc- 
cession), 1  Macph.  991;  4  Macq.  711; 
Earl  of  Wemyss  v.  Campbell,  20  Jan.  1864. 
2  Macph.  461 ;  and  Thorns  v.  Thorns,  27 
March  1866,  8  Macph.  776. 
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CHAPTER  V. 


186.  (1)  In  order  that  the  heir  might  duly  consider  the  expedien- 
cy of  accepting  the  succession  with  the  burden  of  responsibility  for  „  .  M 

i  •      i   *         i  ii  i  •  if  Period  of  deli- 

the  ancestors  debts,  he  was  allowed  an  interval  of  one  year,  com-  Deration:  how 
puted  from  the  ancestor's  death,  (p)  termed  annus  deliberandi,  dur- compu 
ing  which  he  was  not  bound  to  enter  or  to  respond  in  any  action 
directed  against  him  in  the  character  of  heir,(g)  except  in  relation 
to  the  widow's  provisions.(r)  If  the  apparent  heir  should  die  in  the 
course  of  the  year,  the  next  heir  had  a  full  year  from  the  time  that 
his  right  emerged.  (*)  Facilities  are  now  given  by  the  Service  of 
Heirs  Act(£)  for  limiting  the  responsibility  of  heirs  to  the  value  of 
the  estate  contained  in  a  specification  annexed  to  the  petition ;  and 
the  reason  for  delay  having  been  in  great  measure  removed,  the 
term  of  deliberation  has  since  been  cut  down  by  statute  to  six 
months,  (u)  It  is  understood  that  actions  of  adjudication  and  judi- 
cial sale  instituted  against  the  ancestor  may  proceed  against  the 
heir  without  waiting  the  expiration  of  the  term  of  deliberation,  to 
the  effect  of  making  the  estate  liable  for  the  ancestor's  debts,  (a?) 
Actions  directed  against  the  heir  himself  may  be  executed,  but 
cannot  be  brought  into  Court,  before  the  expiration  of  the  semes- 
trial  period,  (y) 

187.  The  heir  may  tacitly  renounce  his  right  of  deliberation  by  Renunciation  of 
taking  an  entry  (z)  or  assuming  possession  during  the  six  months,  in  uberatlon.0    *" 
which  case  he  incurs  the  passive  liability  appropriate  to  his  title  of 
possession,  (a) 

188.  As  an  accessory  to  his  right  of  deliberation,  the  apparent  Exhibition  ad 

i     •  i     •  x.  m       T'T.Z»  j  j  7. i  t  •    \  deliberandum. 

heir  may  bring  an  action  of  exhibition  ad  deliberandum  against  cus- 
todiers of  the  title-deeds,  securities,  books,  or  documents  of  debt 
affecting  the  estate  of  the  ancestor  or  the  person  of  his  representa- 
tive.^)   The  action,  may  be  raised  at  any  time.(c)    The  deeds  re- 


(/>)  Erok.  8,  8,  54;  Bell,  Pr.  I  1686. 
The  period  is  computed  from  the  date  of , 
birth  in  the  case  of  a  posthumous  heir ; 
Summer*  v.  Simson,  1757,  M.  6882.  The 
period  is  not  extended  by  reason  of  the 
absence  of  the  heir  from  the  country  at  the 
time  the  succession  opens;  Henderson  v. 
Campbell,  1788,  M.  6292. 

(q)  Ersk.  8,  8,  66  ;  Stewart  y.  Anderson, 
1749,  M.  6881. 

(r)  Pitcairn  v.  WaUwood,  1702,  M.  6876. 

(*)  Stevenson  y.  Tweedie,  1649, 1  Br.  Sup. 
422. 

(0  10  &  11  Vict.,  c.  47. 

(t»)  By  the  Titles  to  Land  Act  21  & 
22  Vict  c.  76,  J  27. 


(z)  Campbell,  1708,  M.  6877. 

(y)  Summers  v.  Simson,  1767,  M.  6882 ; 
Mackintosh  v.  Macqueen,  9  July  1829,  7  Sh. 
882. 

(z)  Edgar  y.  HaUiday,  1624, 1  Br.  Sup. 
17. 

(a)  Hamilton  v.  Honor,  1677,  M.  6878  ; 
Ferguson  v.  M'Oachen,  11  March  1829,  7 
Sh.  680. 

(b)  Maxwell  v.  Maxwell,  1676,  M,  4009 ; 
Buchanan  v.  M.  of  Montrose,  1706,  M. 
4010;  Crawford  v.  Crawford,  1714,  M. 
8986;  Spark  v.  Barclay,  1715,  M.  8988; 
Adair  v.  Adair,  1787,  M.  8992. 

(c)  Nisbet  v.  WhiUlaw,  1626,  M.  8982; 
Macfarlane  v.  Buchanan,  1779,  M.  8991. 
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quired  must  be  specified,  (d)  In  the  case  of  deeds  affecting  particular 
estates  of  the  ancestor,  the  defenders  infeftment  on  an  irredeemable 
conveyance  from  the  pursuer's  ancestor  constitutes  an  exclusive  title 
in  virtue  of  which  he  may  withhold  exhibition  of  the  documents 
called  for.(c)  Infeftment  on  a  decree  of  adjudication  does  not  .con- 
stitute an  exclusive  title  until  the  legal  has  expired,  and  decree  of 
declarator  has  been  pronounced,(/)  nor  is  the  heir's  right  to  demand 
exhibition  excluded  by  a  trust-deed  or  other  limited  title  derived 
from  the  ancestor,  (g) 
Active  rights  of  189.  (2)  An  apparent  heir  may  continue  his  ancestor  s  possession 
without  a  title,  (A)  and  has  all  the  active  rights  necessary  to  enable 
him  to  maintain  his  possession,  except  that  he  cannot  remove  ten- 
ants holding  on  leases  from  the  deceased  proprietor,(t)  but  only 
those  deriving  right  from  himself,  (k)  He  has  a  title  to  challenge 
deeds  of  the  ancestor  as  executed  on  deathbed; (I)  and  it  would 
appear  that  an  heir-at-law  unentered  has  also  a  title  to  pursue  re- 
ductions of  conveyances  adverse  to  his  right  upon  intrinsic  nullities 
or  informalities,^)  in  which  respect  he  is  more  favoured  than  an 
heir  of  provision,  who  must  obtain  himself  served  in  the  proper 
character  before  he  can  be  admitted  to  sue  in  that  character. (») 

190.  The  heir  is  also  entitled,  as  we  have  seen,  to  uplift  the 
rents  and  receive  the  fruits  of  his  ancestor's  estate  which  he  posses- 
ses on  apparency.  And  it  would  seem  that  the  husband  of  an  heiress- 
apparent  has  the  right  of  possession  irrespective  of  her  consent, 
and  that,  in  virtue  of  his  right  of  administration,  he  may  bring  an 
action  of  maills  and  duties  against  tenants(o)  though  he  cannot  com- 


Perception  of 
rents. 


(d)  Heron  v.  Heron,  176C,  M.  4019. 

(e)  D.  of  Hamilton  v.  Douglas,  1761,  M. 
3966;  Catheart  v.  F.  of  Cassillis,  1796,  M. 
3993,  81  May  1825,  1  W.  &  S.  240. 

(/)  LiddeU  v.  Wilton,  19  Dec.  1866,  18 
D.  274 ;  DougUu  v.  Holmes,  19  July  1864, 
16  D.  1116. 

(g)  Maefarlane  v.  Buchanan,  1779,  M. 
3991.  As  to  the  right  of  exhibition  com- 
petent to  an  heir  or  claimant  of  a  title  of 
peerage,  see  Lady  M.  L.  Crauford  v.  Camp- 
bell, 2  Sh.  737,  N.E.  616 ;  26  May  1826,  2 
W.  and  S.  440. 

(A)  Ersk.  3, 8,  58 ;  Heron  v.  M'Kie,  1741, 
M.  6239;  Ogilvy  v.  Reid,  1727,  M.  5242. 
But  Bell  expresses  the  opinion  that  a  dis- 
ponee  under  a  personal  title  might  in  cer- 
tain circumstances  be  entitled  to  demand 
sequestration  of  the  estate;  1  Com.  99. 

(t)  Paton  v.  Mackintosh,  1767,  M.  6273; 
Sutherland  v.    Graham,   1757,   M.    6276; 


Campbell  v. M 'Keller,  1808, M.  "Removing" 
App.  No.  5 ;  Johnstone  v.  Martin,  8  March 
1810,  F.C.;  Scott  r.  Fisher,  2  Feb.  1882, 
10  Sh.  284.  See,  as  to  using  diligence 
upon  a  decree  obtained  by  the  defunct, 
Mackenzie  v.  GWandersK&  Dec.  1853,  16  D. 
158. 

(k)  2  Hunter  on  Landlord  and  Tenant, 
8d  ed.,  p.  3. 

(I)  Graham  v.  Graham,  1779,  M.  8186 ; 
Hailes,  828. 

(m)  Rutherford  v.  Nisbefs  Trs.,  12  Nov. 
1830,  9  Sh.  8 ;  Cochrane  v.  Ramsay  (Mur- 
dieston),  11  March  1828,  6  Sh.  761. 

(n)  Bell,  Pr.,  \  1688;  Fdmonston  v.  Ed- 
monston,  1637,  M.  16,089.  But  see  Graham 
v.  Graham,  supra. 

(o)  Per  Lord  President  Hope  in  Fer- 
guson v.  Cowan,  8  June  1819,  reported  in 
a  note  to  20  D.  662,  663. 
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pel  his  wife  to  make  up  a  title,  (p)  The  right  to  the  annual  income  chaptib  t. 
of  the  estate  is  in  the  strictest  sense  a  vested  interest,  (q)  The  heir, 
or  his  executor  after  his  death,  is  therefore  entitled  to  sue  for  ar- 
rears of  rent,  and  has  the  capacity  of  granting  discharges  for  them 
upon  receipt  of  payment,  (r)  The  apparent  heir  has  also  right  to 
cut  the  wood  on  the  estate ;  hut  the  right  itself,  and  the  benefit  of 
any  current  contracts  for  silvce  cceduce  are  personal,  and  do  not  pass 
to  his  executors.  (*) 

191.  (3)  The  right  of  an  apparent  heir  to  bring  his  ancestor's  ee-  Ararat  heir's 
tate  to  a  judicial  sale  is.  strictly  limited  by  statute,  and  it  ceases  to  judicial  uie! u " 
be  competent  after  regular  entry  by  special  service. (t)    But  it  is  not 

lost  by  intromission  with  the  estate  in  virtue  of  the  title  of  appa- 
rency,^) nor  by  service  as  heir  in  general  cum  beneficio  inven- 
tarii,(x)  or  with  a  specification.^)  A  deed  of  entail  not  made  real 
by  infeftment  does  not  bar  a  sale  by  the  heir  for  the  entailer's 
debts  ;(z)  but,  according  to  Professor  Bell,  an  entail  completed  by 
infeftment  cannot  thus  be  defeated  by  the  heir  at  his  own  hand, (a) 
but  the  creditors  may  take  proceedings  against  the  estate  at  their 
own  instance.  (6)  The  instance  of  the  apparent  heir  is  preferable  to 
that  of  creditors,(c)  and  the  creditors  cannot  interfere  to  prevent 
the  heir  from  exercising  his  privilege,  (rf)  On  the  death  of  one  ap- 
parent heir  the  action  may  be  insisted  in  by  the  next  heir,  if  he  re- 
main unentered,  (e) 

192.  After  entry  and  infeftment  it  has  been  held  that,  in  lieu  of  J^aivllwit  P": 
the  statutory  procedure,  the  heir  may  bring  an  action  of  valuation,  is  entered, 
concluding  that,  on  payment  of  the  value,  he  should  be  free  of  the 
representation.     If,  however,  the  creditors  object,  they  may  insist 

on  having  the  estate  distributed  in  an  action  of  ranking  and  sale  at 


(p)  Ibid.  The  case  is  also  reported  in 
Hume,  p.  222. 

(?)  1  Bell,  Com.  99;  Ersk.,  8,  8,  5S; 
Kames'  Law  Tracts,  No.  6  (p.  173). 

(r)  Hamilton  v.  Hamilton,  8  April  1767, 
2  Pat.  187,  reversing  M.  5253;  Stewart 
NkoUon  v.  Houston,  1756,  M.  5249  ;  Joau 
T.  Lord  Banff,  1765,  5  Br.  Sup.  912. 

(*)  1  Bell,  Com.,  99,  citing  Taylor  v. 
Vtitch,  24  June  1796,  Sir  Hay  Campbell's 
Sen.  Pap. 

(t)  2  Bell,  Com.  259,  citing  cases  noted 
infra.    See  the  Statute  1695,  cap.  24. 

(u)  Blair  v.  Stewart,  1788,  M.  5247. 

(i)  Blair,  petr.,  1751,  M.  5858,  and 
eases  of  M'Dowall  v.  Helton'*  Or*.,  1742, 
and  Rutherford,  1748,  cited  there,  and  in 
2  Bell's  Com.  259. 

VOL  I. 


(y)  Service  with  specification  was  intro- 
duced by  10  and  11  Vict.,  cap.  47,  \  25. 
(g)  Mitchell  v.  Tarbutt,  4  Feb.  1809,  F.C. 

(a)  2  Bell,  Com.,  260. 

(b)  By  Statute  1681,  c.  17,  the  Court 
of  Session  is  empowered  "  upon  process  at 
the  instance  of  any  creditor  having  a  real 
right"  to  value,  sell  and  divide  the  proceeds 
of  the  sale  of  estates  whereof  the  heritor  is 
notoriously  bankrupt.  But  creditors  are 
not  entitled  like  apparent  heirs  to  bring 
the  estate  to  sale  irrespective  of  insolvency, 
and  if  the  heir  declines  to  sell  they  can 
only  attach  the  estate  by'adjudication. 

(e)  Bel*hier>*  Cr*.  v.  His  Apparent  Heir, 
1776,  6  Br.  Sup.  561. 

(rf)  Hamilton's  Cr*.,  1749,  M.  18,828. 

(«)  Anonymous  case,  reported  by  El- 
chies,  "  Ranking  and  Sale/'  No.  22. 
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their  irmtance,(/)  Professor  Bell  lays  down  that  an  apparent  heir 
may  *ell  voluntarily  if  not  interdicted  by  creditors;^)  bnt  it  would 
be  jiece**ary  that  he  should  complete  his  title  in  order  to  give  a 
conveyance  to  the  purchaser. 

193,  A  process  of  sale  by  an  apparent  heir  does  not  infer  a  pas- 
sive title  ;(h)  and  where  an  heir  had  renounced  in  a  previous  action 
of  constitution  instituted  against  him,  it  was  held  that  he  was  not 
thereby  disqualified  from  prosecuting  an  action  of  judicial  sale  under 
the  statute. (i) 

104.  PoKHCHHion  on  apparency  renders  the  heir  liable  universally 
for  his  ancestor's  debts,  in  the  same  way  as  possession  upon  an  un- 
limited titlo.(A)  The  estate  is  also  liable  for  the  ancestor's  obliga- 
tions, and  may  be  adjudged  as  in  hereditate  jacente  by  the  ancestor's 
cro(Jitors,(£)  who  have  a  preference  over  it  in  competition  with 
those  of  the  heir.(m)  The  reversionary  estate,  however,  may  be 
attached  for  the  debts  of  the  apparent  heir,  irrespective  of  his  pos- 
session, provided  the  decree  is  obtained  in  his  lifetime ;(»)  for  if 
he  die  unentered,  before  an  adjudication  is  obtained,  the  estate 
posse*  from  him  and  his  heirs  to  the  next  heir  of  the  person  last 
entered,  who  is  under  no  obligation  to  represent  the  apparent 
hoir.(o)  This  consequence  of  the  rules  of  succession  has  been  miti- 
gated by  the  provisions  of  the  Scottish  statute  1695,  c.  24,  by  which 
jKsrsons  passing  over  an  apparent  heir,  who  was  three  years  in  posses- 
sion, and  entering  as  heir  to  a  remoter  ancestor,  are  made  liable  for 
the  debts  of  the  former  to  the  extent  of  the  value  of  the  estate,  (p) 


SECTION  II. 


SERVICE  AND  ENTRY  OF  HEIRS-AT-LAW. 


v*?**m*\  rhhi*         105,  Hubjoct  to  the  exceptions  noticed  in  treating  of  apparency, 

w.fvi".j  r*»i  hy  heritable  estate  possessed  by  the  ancestor  on  a  personal  title  vests  in 

the  heir  by  general  service  only,  and  heritable  estate  in  which  the  an- 


(/)  2  Bell,  Com.  269,  citing  case  of 
King 'grange;  Krsk.  8,  8,  69. 

(g)  Doll,  Com.,  ut  tupra. 

(A)  Hiat.  1695,  c.  24,  2  Bell,  Com.,  260. 

(i)  Smith  v.  Harris,  8  Mar.  1864,  16  D. 
727.  See  the  exposition  of  the  subject  of 
judicial  aalo  for  behoof  of  creditors  by 
Prof.  Bell,  2  Com.  p.  268,  et  teg,,  to  which 
frequent  reference  has  already  been  made. 

(k)  Btair,  8,  6,  6 ;  Ersk.  8,  8,  82 ;  Bell, 
Pr.  {  1919.  The  subject  of  the  passive 
liability  of  heirs  is  discussed,  infra,  chap- 
ter 71. 


(t)  Stat.  1640,  c.  106,  explained  by  Bell, 
1  Com.  711. 

O)  Stat.  1661,  c.  24,  explained  by  BeU, 
1  Com.  727  et  teg. 

(n)  Stat.  1621,  c,  27,  as  modified  by 
1661,  c.  24 ;  1  BeU,  Com.  709  and  727. 

(o)  This  is  a  necessary  consequence  of 
the  doctrine  that  the  property  does  not  rest 
in  the  heir  without  a  written  title;  as  to 
which  see  the  next  division  of  this  section. 

(p)  See  Prof.  Bell's  observations  on  this 
branch  of  the  Act  16C6,  c  24,  in  1  Com. 
664;  also  chapter  71,  infra. 
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cestor  died  infeft  vests  in  the  heir  by  infeftment  only,  which  may  pro-  ohaptie  t. 
ceed  either  upon  a  special  service  or  upon  a  precept  or  writ  of  clare 
constat  from  the  superior.  Estate  to  which  the  heir  has  not  obtained 
a  vested  right  is  said  to  be  in  hcereditate  jacente  of  the  deceased,  and 
it  is  the  primary  object  of  a  service  to  transmit  the  estate  from  the 
ancestor  to  the  heir,  or  to  vest  the  succession.^)  Service  may  also 
be  considered  as  a  step  in  the  completion  of  a  title  to  heritable 
estate ;  but  it  is  only  in  its  relations  as  a  mode  of  vesting  the  suc- 
cession that  it  falls  within  the  scope  of  this  treatise. 

196.  A  husband  cannot  compel  his  wife  to  make  up  a  title  by  Husband  cannot 
service  to  heritable  estate  to  which  she  has  succeeded,  though  one  ^JT1  **'* to 
effect  of  her  refusal  is  to  deprive  him  of  the  courtesy  in  the  event 

of  his  survivance.(r) 

197.  The  completion  of  a  title  by  service  as  heir-at-law  (followed  Bights  acquired 
by  infeftment  in  the  case  of  special  service)  gives  the  heir  an  abso-  fyS££ by* 
lute  and  indefeasible  right  to  all  estate  included  under  it  which  be-  {jjj£  of  nearPr 
longed  to  the  ancestor  at  the  time  of  his  death,  provided  the  person 

serving  is  really  entitled  to  the  character  of  heir.  An  heir  cannot 
be  dispossessed,  nor  can  his  title  be  set  aside  in  consequence  of  the 
subsequent  birth  of  an  heir  nearer  in  blood  to  the  ancestor  than 
himself.  In  the  case  of  Grant  v.  Grants  Tr8.,(s)  a  father  succeeded 
and  served  heir  to  his  only  son  (there  being  no  nearer  heir  in  utero) ; 
after  an  interval  of  two  years  a  daughter  was  born  to  him,  who, 
according  to  the  rules  of  heritable  succession,  was  the  nearest  heir 
of  her  brother,  and  might  have  taken  up  the  succession  had  it  been 
open.  The  Court  refused  to  sustain  a  reduction  of  the  service  at 
the  instance  of  the  daughter,  being  of  opinion  that  the  precedents 
relative  to  service  as  heir  of  provision  were  not  applicable  to  cases 
of  legal  succession.  It  was  admitted  on  all  hands  that  the  father's 
service  would  have  been  bad  if  there  had  been  a  child  in  utero  when 
the  succession  opened  ;  and  we  should  imagine  that,  in  the  case  in 
question,  the  father  could  not  have  served  heir  to  his  son  after  the 
birth  of  his  daughter. 

198. 1.  Vesting  of  Personal  Eights. — General  service  is  an  actus  Definition  of 
legitimu8,  by  means  of  which  the  character  or  relation  of  heir-at-law  general  8cmc*- 
is  judicially  established,  (t)  and.  the  heritable  estate  of  the  ancestor, 

(?)  Stair,  8, 5,  25  et  $eq. ;  4,  3,  6 ;  Erak.,  the  subject  is  fully  treated  in  the  works 

3, 8, 59  et  $eq. ;  Bell,  Pr.  §  1817  et  eeq. ;  above  cited. 

Menzies*  Conveyancing,  792  et  *tq.;  Shaw's  (r)   Ferguton  y.  Cowan,  8  June   1819, 

Bell,  1084  et  teq.    It  has  been  thought  un-  Hume,  222 ;  also  Lord  President  Hope's 

necessary  for  the  purposes  of  this  treatise  notes,  cited  20  D.  p.  662. 

to  enter  upoji  the  discussion  of  the  forms  (*)  Grant  v.  Grant's  Trt.,  2  Dec.  1859, 

of  service  according  to  the  old  procedure  22  D.  58. 

under  brieves  retourable  to  Chancery,  as  (t)  It  will  be  observed  that  we  treat  in 
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so  far  as  standing  on  personal  titles,  vested  in  the  person  of  that 
heir,  (tt)  With  respect  to  heritable  rights  not  requiring  infeftment, 
the  heir's  title  is  completed  by  general  service.  With  respect  to 
feudal  estate  in  which  the  ancestor  was  not  infeft,  general  service 
is  equivalent  to  an  assignation  of  the  personal  title,  and  enables  the 
heir  to  take  infeftment  upon  the  ancestor's  unrecorded  conveyance,  (v) 
or,  where  infeftment  is  not  taken,  to  transmit  the  personal  right  to 
heirs  or  assignees.  A  general  service  is  also  a  title  to  the  heir  to 
reduce  infeftments  prejudicial  to  his  right  (x) 

199.  General  service  is  now  obtained  under  the  provisions  of  the 
Statute  10  A  11  Vict.,  c.  47,  by  petition  to  the  Sheriff  of  the  district 
within  which  the  ancestor  died  domiciled,  or  to  the  Sheriff  of  Chan- 
cery, and  in  all  cases  to  the  latter,  where  the  ancestor  was  not 
domiciled  in  Scotland. (y)  The  petition  must  be  published  within 
the  county  of  the  ancestor's  domicile,  or  edictally.(s)  The  peti- 
tioner must  aver  and  prove  the  death  of  the  ancestor,  the  date  at  or 
about  which  the  death  took  place,  and  the  propinquity  of  the  peti- 
tioner, (a)  Where  the  service  is .  unopposed,  evidence  on  these 
points  is  adduced  before  the  Sheriff  ex  parte,  who,  if  satisfied,  pro- 
nounces a  decree  serving  the  petitioner  as  nearest  and  lawful  heir 
in  general.  The  petition  and  decree  are  then  transmitted  to  the 
Chancery  record,  an  extract  from  which  constitutes  the  title  of  ser- 
vice.^) 

200.  No  person  is  entitled  to  oppose  a  general  service  except  on 
the  ground  that  he  himself  is  already  served,  or  is  entitled  to  be 
served  heir  in  the  character  alleged, (c)  and  in  practice  objections  to 
a  service  can  seldom  be  effectually  maintained  except  in  the  form 
of  a  competing  petition. (d)  In  cases  of  competition  for  service, 
either  of  the  parties,  at  any  time  before  proof  is  begun  in  the  in- 
ferior court,  may  advocate  the  cause  for  the  purpose  of  trial  by  jury 

Carmickad  v.  Carmiehael,  16  Hoy.  1810, 
F.C.  Where  there  has  been  a  prior  ser- 
vice, a  second  service  is  incompetent,  and, 
from  the  necessity  of  the  case,  it  is  not  re- 
quired as  a  title  to  sue  (infra,  \  201). 

(y)  10  &  11  Vict.t  c.  47,  J|  8,  4. 

(*)  Id.,  \  10. 

(a)  Id.,  i  4. 

(b)  Id.,  U  12, 13.    Shaw's  Bell,  p.  1087. 
(e)  Aitckuon  y.  Aitchiton,  7  March  1829, 

7  Sh.  568. 

(d)  Forbes  v.  Hunter,  8  July  1810,  P.O. ; 
Cochran  y.  Ramsay,  1  Sh.  91,  N.  £.  92; 
4  W.  &  S.  128 ;  Graham  y.  Graham,  28 
Nov.  1850, 18  D.  126. 


this  section  of  service  as  a  means  of  vest- 
ing intestate  succession  only.  The  law  in 
relation  to  vesting  by  service  as  heir  of 
provision  differs  in  some  important  parti- 
culars from  that  of  vesting  in  relation  to 
intestacy.  It  is  considered,  infra,  chap- 
ter 36. 

(u)  Stair,  8, 5,  25 ;  Ersk.  8,  8,  68;  Bell, 
Pr.  i  1848. 

(v)  By  executing  a  notarial  instrument 
under  21  &  22  Vict,  c  76,  {  14,  or  28  & 
24  Vict.,  c.  148,  }  10.  Formerly  by  exped- 
ing  an  instrument  of  sasine  on  the  unexe- 
cuted precept  or  procuratory  in  the  dispo- 
sition. 

(x)  Horn  v.  Stevenson,  1746,  M.  16,117; 
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in  the  Court  of  Session  ;(c)  and,  when  the  proof  proceeds  before  the  qhapwb  t. 
Sheriff,  the  cause  may  still  be  advocated  after  judgment  is  given  in 
the  Sheriff  Court  for  review  by  the  Court  of  Session  upon  the 
merits.(/)  A  general  service  is  also  liable  to  reduction  at  any  time 
within  the  period  of  the  vicennial  prescription  of  services  at  the  in- 
stance of  any  person  claiming  the  character  of  nearest  heir  in  gene- 
ral.^) In  an  action  of  reduction  of  a  service,  the  primary  question 
is  the  title,  or,  in  other  words,  the  propinquity  of  the  pursuer  of  the 
reduction.(h)  The  defender  has  the  advantage  of  a  subsisting  judg- 
ment in  his  favour ;  and  although  he  is  not  in  fact  the  nearest  heir, 
—although  he  is  not  even  so  near  as  his  competitor, — he  may  suc- 
cessfully defend  the  action  by  showing  that  there  is  a  nearer  heir  in 
existence  than  the  pursuer  of  the  action,  (t) 

201.  A  second  general  service  is  not  competent  until  after  the  Competency  0f 
first  is  reduced.  (A)     It  was  formerly  supposed  that  the  pursuer  of secon  servlce" 
a  reduction  of  a  service  must  obtain  himself  served  heir  in  general 
to  give  him  a  title  to  sue.(Z)     But  by  the  decision  of  the  House  of 
Lords  in  Cochran  v.  Ramsay, {m)  the  law  has  been  settled  in  an  Murdieston 
exactly  opposite  sense.     A  second  service  may  be  reduced  on  the 
mere  production  of  a  subsisting  and  ex  facie  valid  prior  service,  (w) 
As  a  consequence  of  this  rule,  it  is  now  held  that  no  written  title 
is  required  to  enable  a  competing  heir  to  pursue  a  reduction  of  a 
service,  (o)    As  already  explained,  (p)  he  must  prove  his  title  in  the 
process  of  reduction  if  it  is  disputed ;  and  if  he  is  successful  in  re- 
ducing the  subsisting  service,  he  will  then  obtain  himself  served 
heir  for  the  purpose  of  vesting  the  succession  in  his  person,  or  of 
challenging  an  adverse  title,  (q) 


case. 


(«)  Service  of  Heirs  Act,  10  &  11  Vict., 
c.  47,  i  17. 

(/)  Id.,  i  18. 

(?)  Accordingly,  the  issue  in  such  cases 
is,  whether  the  pursuer  is  nearest  and  law- 
ful heir  in  general  of  A.  B. ;  Willox  v. 
farrel^lS  July  1846,  8  D.  1226 ;  M'Lean 
t.  JPZcoi,  28  Feb.  1849, 11  D.  880.  The 
procedure  in  reductions  of  services  is  now 
regulated  by  }  19  of  the  Service  of  Heirs 
Act 

(A)  See  the  cases  noted  in  Shaw's  Bell, 
p.  1039,  and  infra,  note  (ft).  Accordingly, 
the  propinquity  of  the  pursuer  ought  to  be 
set  forth  in  the  issues;  Maegillivray  v. 
Souttr,  21  Dec.  1860,  28  D.  212. 

(t)  Such  at  least  has  been  the  universal 
understanding  of  the  profession,  as  it  is 
clearly  the  logical  result  of  the  form  in 
which  the  issue  is  put  to  the  jury.    Ac- 


cording to  the  rubric  of  the  report  of  Miller 
v.  M>  Donald,  21  June  1866,  17  D.  978,  the 
doctrine  in  question  was  denied  in  that 
case.  The  report  itself  is  very  meagre  and 
scarcely  intelligible. 

(£)  Cochran  v.  Ramsay  (Murdieston  Case), 
11  March  1828,  4  W.  &  S.  128 ;  Young  v. 
Leith,  16  Jan.  1844,  6  D.  870 ;  Macara  v. 
WiUon,  16  Feb.  1848,  10  D.  707. 

(I)  See  Shaw's  Bell,  p.  1041. 

(to)  4  W.  &  S.  128. 

(n)  Young  v.  Leith,  6  D.  870.  But  see 
WiUon  v.  Whicker,  26  June  1862,  14  D. 
919,  where  mutual  reductions  were  sent  to 
trial  together. 

(o)  Rutherford  v.  Nisbet's  Trt.,  12  Nov. 
1880,  9  Sh.  3 ;  WiUon  v.  Gilchrist's  Trt. 
11  Feb.  1861,  13  D.  686. 

(p)   Witaon  v.  Gilchrist's  Trs.  supra. 

(q)  We  extract  from  the  opinion  of  Lord 
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202.  At  common  law  an  heir  in  general  was  liable  in  a  univer- 
.              sal  responsibility  for  the  debts  and  obligations  of  his  ancestor  with- 

berujUno  invm-  out  regard  to  the  value  of  the  succession,  (r)  On  considerations  of 
equity  the  rule  was  modified  by  the  Act  1695,  cap.  24,  based  on  a 
custom  of  the  civil  law,  to  the  effect  of  enabling  the  heir  to  serve 
cum  beneficio  inventorii,  and  thereby  to  limit  his  responsibility  to 
the  value  of  the  estate.  By  this  Act  it  was  provided  that,  on  follow- 
ing out  certain  proceedings  directed  to  the  object  of  ascertaining 
the  true  value  of  the  succession,  the  heir's  responsibility  should  be 
limited  to  the  value  of  the  heritage  given  up  in  the  inventory.  (*) 

203.  Under  the  new  form  of  procedure  introduced  by  the  Service 
of  Heirs  Act,(tf)  it  is  made  competent  to  apply  for  a  general  service, 
the  effect  of  which  is  to  be  limited  to  lands  or  other  heritages  em- 
braced in  a  particular  specification  thereof  annexed  to  the  petition  ; 
and  it  is  declared  that  the  decree  of  general  service,  with  specifica- 
tion annexed,  shall  infer  only  a  limited  passive  representation  of 
the  deceased,  and  that  the  heir  shall  be  liable  for  the  deceased's 
debts  and  deeds  only  to  the  extent  or  value  of  the  lands  or  heritages 
contained  in  the  specification.  Under  the  ancient  law,  heirs  were 
bound  to  give  up  the  whole  heritable  estate  of  the  ancestor,  under 


Limitation  of 
liability  by 
specification. 


President  Inglis  (then  L.  J.-C),  in  the 
case  of  The  Officer*  of  State  v.  Alexander 
(25  March  1866,  4  Macph.  741,  745)  some 
instructive  observations  on  the  theory  of  the 
establishment  of  claims  of  propinquity: — 
"It  is  a  well-known  principle  of  the  law 
of  heritable  succession  in  Scotland,  that  a 
person  who  is  entitled  jure  sanguinis  to 
take  up  the  heritable  succession  of  a  per- 
son deceased,  may  do  so  at  any  time,  pro- 
vided he  is  not  anticipated  by  somebody 
else  acquiring  a  right  in  the  meantime, 
and  having  the  right  fortified  by  prescrip- 
tion. No  lapse  of  time  will  prevent  any 
person  from  asserting  his  jus  sanguinis, 
and  taking  up  the  succession  to  a  man  who 
died  two  or  three  hundred  years  ago.  .  .  . 
A  man  procures  a  brieve  for  serving  him- 
self heir  in  special  to  his  ancestor,  and  he 
fails  in  establishing  his  propinquity,  and 
the  court  of  service  refuses  to  serve  him. 
That  is  not  res  judicata;  he  may  purchase 
another  brieve,  and  a  third  brieve,  and 
twenty  brieves  in  succession,  and  may  fail 
in  all  the  nineteen,  and  succeed  in  the 
twentieth.  In  like  manner,  he  may  ob- 
tain himself  served  upon  what  turns  out  to 
be  insufficient  evidence,  and  a  competitor 
challenges  his  service,  and  has  it  reduced. 


Still,  even  although  in  the  process  of  re- 
duction additional  evidence  is  led  and  issue 
is  joined  between  the  parties  in  this  Court, 
the  decree  of  reduction  is  not  res  judicata. 
The  claimant  may  still  sue  out  another 
brieve  of  service,  and  try  his  case  again. 
.  .  .  If  both  parties  take  out  brieves, 
and  these  brieves  come  up  as  competing 
brieves  by  advocation,  then  a  full  and  com- 
plete trial  of  the  case  will  no  doubt  be  had 
between  the  parties,  and  probably  the  re* 
suit  of  such  a  decision  as  that  would  be  to 
constitute  a  res  judicata ;  but  I  know  of 
no  other  way  in  which  the  thing  can  be 
brought  to  a  final  conclusion  except  in 
that  form."  In  accordance  with  these 
views,  it  was  found  to  be  incompetent  to 
bring  a  declarator  that  another  person  is 
not  the  heir  of  the  deceased. 

(r)  1  Bell's  Com.  662. 

(s)  It  is  unnecessary  to  enter  in  this 
place  upon  an  examination  of  the  decided 
law  in  relation  to  the  liability  of  heirs 
serving  in  this  manner.  The  subject  is 
fully  discussed  by  Bell,  in  loe.  cit.  This 
mode  of  entry  is  virtually  superseded  by 
that  of  service  with  a  specification. 

(0  10  &  11  Vict.,  c.  47.  i  25.  Shaw's 
Bell.  p.  1042. 
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pain  of  incurring  universal  liability  in  case  anything  were  knowingly    chaftib  t. 
omitted,  (it)     Under  the  Service  of  Heirs  Act  there  is  no  obligation 
to  include  the  entire  estate  in  the  specification. 

204.  II.  Vesting  of  Real  Bights. — For  the  purpose  of  vesting  Entry  of  ban 
the  right  to  estate  in  which  the  ancestor  died  infeft,  the  heir  may  writ  ofrfare 
either  proceed  by  way  of  special  service,  the  extract  of  which  is  now  ctmttaL 
a  warrant  for  infeftment,  (2)  or  he  may  at  once  obtain  infeftment 
upon  an  entry  from  the  superior  under  a  writ  (formerly  a  precept) 
of  dare  constat,  (y)  The  writ  of  clare  constat,  as  its  name  implies, 
is  a  form  of  entry  properly  applicable  to  cases  of  undisputed  succes- 
sion, by  which  the  superior  acknowledges  the  grantee  to  be  the  heir 
entitled  to  succeed  to  the  lands  described  in  the  writ.(z)  Under 
the  old  forms  the  writ  contained  a  precept  of  sasine  for  infef ting 
the  heir  in  the  lands.  Superiors  were  not  bound  at  common  law  to 
grant  an  entry  by  clare  constat,  but  under  the  Titles  to  Lands  Act 
1858(a)  they  are  bound  to  do  so  on  production  of  the  last  charter, 
together  with  a  decree  of  general  or  special  service  establishing  the 
propinquity  of  the  heir.  An  entry  by  clare  constat  is  invalid  if 
granted  by  a  superior  who  is  not  himself  duly  entered  ;(6)  but  it 
may  be  validated  by  accretion,  if  the  superior  obtain  infeftment  in 
the  lifetime  of  the  grantee,  (c)  Writs  of  clare  constat  are  effectual 
during  the  lifetime  of  the  grantee,  notwithstanding  the  death  of 
the  superior, (d)  but  are  not  assignable  ;(c)  and  if  the  grantee  die 
uninfeft,  that  is,  without  recording  the  writ  in  the  Register  of  Sasines, 
he  is  held  to  be  unentered,  and  the  estate  does  not  pass  to  his  heirs. 
Entry  by  clare  constat  is  only  a  title  to  the  specific  estate,(/)  it 
only  implies  passive  representation  to  the  extent  of  the  value  of  the 


(«)  8ee  the  terms  of  the  Statute  1695, 
c.24. 

(*)  10  &  11  Vict.,  c.  47,  i  21,  as  modi- 
fied by  the  Titles  to  Lands  Acta. 

(y)  The  old  precept  of  clare  was  often 
combined  with  a  charter  of  confirmation. 
It  contained  the  usual  clauses  of  a  charter, 
and  concluded  with  apreceptof  sasine.  The 
Heritable  Securities  Acts  substituted  for 
this  a  writ  of  acknowledgment  which  was 
made  registrable  in  the  Register  of  Sasines, 
thus  dispensing  with  the  necessity  of  an 
instrument  of  sasine.  Writs  of  clare  constat 
trader  the  Titles  to  Lands  Act,  and  writs 
of  acknowledgment  under  the  Heritable 
Securities  Acts,  are  substantially  the  same 
in  form  and  effect,  and  the  expression  in 
the  text  "  entry  by  clare  constat "  is  to  be 
understood  as  including  both. 


(2)  Ersk.  8,  8,  71 ;  Bell,  Pr.  \  1817  et 
seq. ;  Shaw's  Bell,  p.  1084.  Where  the 
immediate  heir  has  died  without  taking 
up  the  succession,  the  next  heir  ought  to 
enter  by  service;  Bell,  Pr.  \  1819;  Menzies, 
Gonv.,  8d  ed..  805.  And  see  Landales  v. 
LandaU,  1762,  M.  14,465 ;  and  Firday  v. 
Morgan,  1770,  M.  14,480. 

(a)  21  &  22  Vict.,  c.  76,  \  11. 

(6)  Dickson  v.  Syme,  1801,  M.  "  Tailzie," 
App.  No.  7. 

(c)  Stair,  2,  8,  1 ;  Ersk.  2,  7,  8 ;  1  Bell, 
Com.  698. 

(<*)  10  &  11  Vict.,  c.  48, 1  16. 

(e)  Precepts  of  clare  constat  are  excepted 
from  the  provisions  of  the  Act  1698,  c.  86, 
by  which  other  warrants  of  infeftment  were 
made  transferable. 

(/)  Ersk.  3,  8,  71 ;  Bell,  Pr.  |  1823. 
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20&  .*f;^- .^1  KTrii^r  is  a  j~  ::::*!  f-rcoe^-iinz  f  :t  e§t*l  LisLhig  the 
r^:.*.  '/f  \iAj:r*\hz.<:iz  iii  iv!i*;.  n  to  e*:^:e  in  wLi:h  tie  an-nestor  died 
UA'-Ax.  T\.*z  \>r'ft.h>\"T*z  ui.i<x  the  Serri?e  •■£  Heir*  A::  i"i  is  q™^ 
\*>  that  r**i'iir#l  in  the  caa*  of  j^titi.-ii*  :\t  griirral  «errice,  with 
thi*  LSwcWh,  that  a*  the  ot-ject  is  to  <.-r:ain  iLi-fr=:ri:t,  the  lands 
or  L<;rit&?'r«  most  be  *pfr-;i£e-i  in  the  jwrtiti.n  az.1  it-:i^e.ii)  TTn- 
'J<rr  ti>;  Title*  to  La iil*»  Act  1S5*  iuVrnieLt  eat  I*  taken  either  by 
wj>v\\\i'£  the  decree  it*eli  (in  which  a  precept  of  fiasine  is  not  now 
nece^-anr)  or  by  recording  a  writ  of  cfare  cumstat  irom  the  superior, 
proceeding  on  the  narrative  of  the  decreet  f>  The  rizht  of  property 
d'se*  not  ve*t  until  infeftment  is  taken_(m)  The  declaration  in  the 
Service  of  Heire  Act,  that  the  decree  of  special  service  should  be 
equivalent  to  a  disposition  and  assignation  from  the  ancestor,  ap- 
pear* to  have  been  intended  to  save  the  right  of  the  heir  dying 
More  infcftrnent.(n)  But  the  terms  of  the  clause  are  ambiguous, 
and  it  was  ruled  by  a  unanimous  judgment  of  the  First  Division  of 
the  Court  that  the  decree  is  equivalent  to  a  disposition  only  for  the 
purpf/ae  of  enabling  the  heir  to  obtain  infeftment,  but  not  to  the 
effect  of  venting  any  right  before  infeftment  is  taken.(o)  A  special 
service  tmplicH  a  general  one  in  the  same  character  and  to  the  same 
lan'l*,  and  will  therefore  lie  available  for  completing  a  title  by  nota- 
rial instrument  in  the  event  of  the  ancestor's  infeftment  proving 
defective  or  informaL(p) 

206.  Petitions  for  special  service  may  be  opposed  by  competing 
claimant*/*/)  and  also  by  disponees  of  the  ancestor  if  infeft ;  for  a 
recorded  dibj>oHition  is  an  exclusive  title  to  the  subjects. (r)  Under 
the  old  law  possession  on  a  disposition,  without  procuratory  or  pre- 


(g)  fell,  Pr.  I  102S ;  Farmer  v.  Elder, 
MHZ,  M.  14,003;  Rosehery  v.  Primrose's 
K/rt.t  1 1W,  6  Br.  Sup.  926.  But  we  Ersk. 
8,  8,  71, 

(h)  Enk.  ui  supra.  The  act  establish- 
hift  the  vicennial  prescription  of  retours 
(1417,  c.  18)  doe*  not  apply  to  entries  bj 
elan  etmsUtt. 

(i)  10  4  11  Vict.,  c.  47.   See  \  199,  supra. 

(k)  Schedule  (B)  of  Act  last  cited. 

(/)  21  ft  22  Vict.,  c.  76,  II  1,  11 ;  28  ft 
24  Vict.,  c.  148,  {  8. 

(m)  Kwk,  8,  8,  78 ;  Bell,  Pr.  U  1884, 
847, 

(n)  Vt>r  l»rd  Currish  ill  in  Mortons  Tr$. 
r.  Morrttm,  16  1).  1110,  note. 


(©)  Morttont  TVs.  ▼.  Mcrtion,  19  July 
1854, 16  D.  1106. 

(p)  10  ft  11  Vict,  c.  47,  {  28.  At  com- 
mon law  a  special  service  waa  held  to  import 
a  general  one  in  the  same  character  fox  all 
purposes. 

(q)  See  Shaw's  Bell,  p.  1089. 

(r)  This  appears  from  the  nature  of  the 
inquiry  in  the  old  form  of  serried,  as  to 
which  see  Ersk.  8,  8,  67 ;  bnt  the  service 
is  not  excluded  by  a  disposition  to  another 
party  on  which  infeftment  has  not  been 
taken ;  Suttie  v.  D.  of  Gordon,  1788,  M. 
14,467  ;  Douglas  t.  D.  of  Hamilton,  1761, 
M.  14,457. 
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cept  of  sasine,  could  not  be  used  to  exclude  a  special  service  ;(*)  cmafto  t. 
and  the  disponee  could  only  attack  the  heir's  title  indirectly  by 
bringing  an  action  to  compel  him  to  convey,  called  an  action  of 
constitution,  which  was  followed  by  a  separate  action  (in  mo- 
dern practice  combined  with  the  first  action)  for  adjudication  in 
implement.^)  A  disponee  would  not  now  require  to  oppose  an  ap- 
plication for  special  service,  as  he  has  it  in  his  power  instantly  to 
put  his  disposition  on  record,  or  to  expede  a  notarial  instrument 
upon  it  if  it  is  a  general  conveyance,  and  thereby  to  acquire  a  pub- 
lic title  exclusive  of  that  of  the  heir-at-law  and  his  assignees,  (i*) 
Applications  for  special  service  may  be  advocated,  and  decrees 
brought  under  reduction,  in  the  same  manner  as  in  the  case  of 
general  service  ;(x)  and  a  subsisting  decree  of  special  service  is  an 
absolute  bar  to  the  granting  of  a  service,  whether  special  or  gene- 
ral, to  a  different  individual  in  the  same  character,  (y)  The  impe- 
diment may,  as  we  have  seen,  be  removed  by  an  action  of  reduc- 
tion, to  the  successful  prosecution  of  which  the  establishment  of  a 
title  preferable  to  all  others  is  a  necessary  condition.  (2) 

207.  The  entry  of  heirs  by  adjudication  on  a  trust-bond  is  some-  Tentative  title 
times  resorted  to  as  a  tentative  title  for  the  purpose  of  challenging  Jj  JjjjjS^ 
an  adverse  right  without  incurring  passive  representation,  (a)     It 

need  never  be  resorted  to  where  a  title  can  be  made  up  by  general 
service  ;  for  it  is  settled  that  general  service  does  not  infer  passive 
representation,  unless  the  estate  passes.  (6)  Indeed,  it  is  probable 
that  this  rule  (which  is  purely  an  equitable  exception)  would  be 
extended  to  ineffectual  entries  by  special  service,  if  the  question 
should  ever  come  to  be  tried.  However  that  may  be,  adjudication 
on  a  trust-bond  is  a  competent  mode  of  entry,  (c) 

208.  According  to  Professor  Bell,  the  heir  grants  a  bond  for  a  Form  of  proce- 
8um  above  the  value  of  the  estate,  (d)    On  this  bond  the  creditor  dnre> 

(*)  Cases  of  Sutlie  and  Bought,  supra. 

it)  Ersk.  2, 12,  60  ;  1  Bell,  Com.  749. 

(«)  Bee  21  k  22  Vict  cap.  76,  U  1, 12 ; 
28  &  24  Vict  cap.  143,  «  8,  8. 

(*)  10  k  11  Vict  cap.  47,  U  17, 18, 19. 

(y)  Cochran  v.  Ramsay,  11  March  1828, 
<  W.  k  8. 128. 

(*)  Supra,  \  200,  where  th  e  cases  are  cited . 

(«)  Bell,  Pr.  \  1859.  By  Act  of  Sede- 
runt, 28  Feb.  1662,  confirmed  by  Stat.  1696, 
e-  24,  intromission  on  this  title  infers  pas- 
*fre  representation,  correcting  the  doctrine 
laid  down  in  OUndonwyn  v.  E.  of  Niths- 
<fafe.  1662,  M.  9788  and  9741. 

(&)  E.  of'Fyfe  v.  Duff,  7  March  1828, 
*  Sh.  698,  and  authorities  there  cited. 


(c)  Gordon  v.  Ogilvic,  1761,  M.  14,070; 
Hepournv.  Scott,  1781,  M.  14,487  ;  Ruther- 
ford y.  JTitbet's  Tr*.,  12  Not.  1880,  9  Sh. 
Q.  This  mode  of  entry  may  be  resorted  to 
by  a  party  pending  the  trial  ofhis  right  to 
make  up  a  title  by  service ;  Oraigis  y.  Kcr, 
1808,  M.  "Adjudication,"  App.  No.  16. 

(d)  A  deed  in  trust  for  reconveyance 
does  not  afford  a  good  ground  for  the  com- 
pletion of  a  tentative  title,  because  the 
granter  is  not  thereby  divested  of  his  radi- 
cal title  to  the  estate ;  Dunlop  v.  Cochrane, 
81  March  1824, 2  Sh.  (Ap.  Ca.)  115.  Would 
a  trust  for  sale  be  sufficient  ? 
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C&APTSA  T. 


Active  title. 


proceeds  to  adjudge  the  estate  in  implement,  and,  having  completed 
his  title,  is  in  a  position  to  reduce  the  adverse  title.  If  the  action 
is  succes>ful,  the  bond  and  decree  of  adjudication  are  conveyed  to 
the  heir,  in  whose  person  the  debt  is  extinguished  con/ustone.{e) 

209.  In  connection  with  the  subject  of  apparency,  we  have  al- 
ready noticed  the  questions  that  have  arisen  in  relation  to  the  vest- 
ing of  long  leases,  and  the  vesting  of  beneficial  interests  under  un- 
executed trust-deeds  in  the  person  of  the  beneficiary's  heirs-at-law. 
In  the  former  case  service  does  not  appear  to  be  necessary  to  vest 
the  right ;  in  the  latter  it  is  so.(/) 

210.  We  have  seen  that  the  proceedings  requisite  for  vesting 
the  right  of  property  in  the  heir  are  the  same  which  give  him  an 
active  title.  For  a  more  particular  account  of  the  method  of  com- 
pleting titles  to  inheritance,  reference  must  be  made  to  treatises  on 
conveyancing,  (g) 


SECTION   III. 


Terce  rwrta  by 
sarrivance  and 
service ; 


Or  by  divorce. 


VESTING  OF  TERCE  AND  COURTESY. 

211.  The  right  to  terce,  like  the  heritable  succession  itself,  ac- 
crues by  survivance,  but  service  is  necessary  to  vest  an  assignable 
interest.  A  tercer  unserved  has  not  even  the  rights  of  an  apparent 
heir  in  relation  to  her  liferent  interest.  She  may  receive  payment 
of  her  third  of  the  rents,  but  cannot  use  diligence  against  tenants 
or  possessors.  (A)  Without  service  the  right  to  unrecovered  arrears 
does  not  transmit  to  the  widow's  representatives.  The  decision  to 
this  effect  in  APLeish  v.  Bennie,(i)  although  contrary  to  the  rule 
established  in  relation  to  the  succession  of  apparent  heirs,  may  be 
supported  on  the  ground  that,  as  regards  terce,  the  rights  of  posses- 
sion and  assignation  constitute  the  whole  liferent  estate,  and  there- 
fore to  allow  arrears  to  pass  without  service  would  be  virtually  to 
abrogate  the  rule  that  service  is  necessary  to  vest  an  assignable  in- 
terest, (k) 

212.  Terce  also  accrues  by  the  dissolution  of  the  marriage  by 
divorce  on  the  ground  of  adultery  or  desertion  by  the  husband.  (I) 
The  right  acquired  by  the  service  of  a  tercer  is  of  the  nature  of  a 


(f)  Bell,  Pr.  ut  supra. 
(/)  Supra,  ft  182,  188. 

(g)  Menzies  on  Conveyancing,  3d  ed.  p. 
792  et  uq. 

(h)  Erik.  2,  9,  50;  1  Fraser,  626  ;  Toe- 
man  v.  Oliphant,  1666,  M.  15,843;  Barclay 
v.  Scott,  1675,  M.  15,844. 


(t)  M'Leish  v.  Rennie,  21  Feb.  1826,  4 
Sh.  486,  N.  E.  491. 

(At)  As  to  the  necessity  of  service  to  vest 
the  right,  see  Stair,  2,  6,  16;  Ersk.  2.  9f 
65 ;  and  contra,  Bankt.  vol.  i.  p.  661. 

(/)  Supra,  §  168. 
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personal  right  to  heritable  estate.     A  real  right  may  be  acquired    cbaptee  ▼. 
by  the  process  of  kenning,  or  by  a  voluntary  partition,  usually  car- 
ried out  through  the  medium  of  a  submission. 

213.  I.  Acquisition  of  a  vested  right  by  Service. — Service  of  iwdure  in  the 
a  tercer  still  proceeds  under  the  ancient  form  of  process  commenc-  tercei*0 
ing  with  a  brieve  from  Chancery.  The  brieve (m)  is  in  general 
terms,  and  is  addressed  to  the  Sheriff  of  the  county  where  the 
lands  lie,  or  to  the  Sheriff  of  Edinburgh  if  the  lands  are  in  different 
counties,  (n)  The  procedure  is  regulated  by  the  Statute  1503,  cap. 
94.  The  questions  remitted  to  the  Assize  are,  Whether  the  claim- 
ant was  lawfully  married  ?  and  Whether  her  husband  died  last  vest 
and  seised  in  the  fee  of  the  lands  ?  The  widow  presents  a  claim 
affirming  her  marriage,  and  specifying  the  lands,  (o)  With  refer- 
ence to  the  first  point,  it  is  declared  by  Statute (p)  that  the  appli- 
cant is  entitled  to  be  served  if  the  alleged  marriage  was  not  chal- 
lenged in  the  lifetime  of  the  deceased,  and  if  the  applicant  was 
habit  and  repute  his  lawful  wife,  though  the  heir  should  offer  to 
prove  that  she  was  not  lawfully  married.  In  practice  it  is  held 
that  the  Assize  are  not  entitled  to  judge  of  this  question ;  the  heir 
must  bring  an  action  before  the  Consistorial  Court,  now  the  Court 
of  Session.  (9) 

214.  Upon  the  second  point,  the  jury  must  be  satisfied  that  the  Question*  m  to 
deceased  proprietor  was  infeft  in  the  lands  mentioned  in  the  claim,  "*  * t!  e* 
the  best  evidence  of  which  is  the  production  of  the  sasine  or  regis- 
tered disposition,  or  an  extract  from  the  record,  (r)  We  have  seen 
that  a  proprietor  is  not  held  to  be  divested  by  the  execution  of  a 
trust  for  behoof  of  creditors,  or  for  purposes  which  do  not  exhaust 
the  estate,  or  by  a  deed  in  which  his  liferent  is  reserved  together 
with  a  power  of  disposal  of  the  fee,  and  that  his  radical  right  is 
sufficient  to  support  a  claim  of  terce.(«)  In  such  cases,  accordingly, 
the  right  to  terce  is  founded  not  on  the  infeftment  upon  the  quali- 
fied conveyance,  but  on  the  infeftment  which  preceded  it,  and  which 
constituted  the  granter's  title.  The  subject  from  which  it  is  claimed 
is  the  value  of  the  heir's  reversionary  interest,  (t) 

215.  The  judgment  of  the  Sheriff,  interponing  his  authority  to  Judgment  and 
the  verdict  upon  the  brieve,  is  the  tercels  title.  It  is  not  retour-  ^T88  °  re" 
able  to  Chancery,  and  cannot  be  brought  under  review  by  advoca- 

(m)  For  the  form  of  the  brieve  and  de-  (g)  Ersk.  2,  9,  50 ;  1  Fraser,  623. 

tails  of  procedure  under  it,  reference  is  (r)  Stair,  4,  8,  11 ;  Erskine  and  Fraser, 

made  to  Stair,  4,  8, 11 ;  and  1  Jurid.  Styles,  ut  supra. 
4th  ed.,  p.  825,  and  Stat.  1508,  cap.  94.  («)  Supra,  J  162. 

(»)  1  k  2  Geo.  IV.,  cap.  88,  i  11.  (t)  BeUheir  v.  Moffat,  1779,  M.  16,863 ; 

(0)  1  Jurid.  Styles,  4th  ed..  p.  326.  Bartlett  v.  Buchanan,  21  Feb.  1811,  F.C. 

ip)  1503,  cap.  77. 
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cHArm  t.  tion  after  verdict,  (t*)  In  a  reduction,  the  pursuer  most  take  an 
issue  upon  the  points  involved  in  his  allegations  ;(x)  and  where 
these  relate  to  the  state  of  the  ancestor's  title,  he  must  prove  not 
only  that  the  title  was  informal,  but  that  the  defects  were  such  as 
could  not  be  rectified  in  the  ancestor's  lifetime,  (y) 

216.  Service  vests  in  the  widow  a  pro  indiviso  usufructuary  in- 
terest in  the  estate  to  the  extent  of  her  third.  (2)    Service  vests  the 
right  to  arrears(a)  which  may  be  recovered  from  the  tenants,  or  from 
the  heir  if  he  has  received  them.  (6)    The  tercer's  rights  commence 
at  the  same  time  as  the  hei/s,(c)  and  her  means  of  enforcing  pay- 
ment by  action  and  diligence  are  the  same,(cf)  except  that,  as  her 
right  is  subordinate  to  the  heir's,  she  has  not  the  power  of  removing 
tenants,  nor  can  she  interfere  with  the  exercise  of  that  right  on  the 
part  of  the  heir.(e) 
T7m  *£&*'       217.  II.  Acquisition  of  a  Real  Right  by  Kenning. — After  ser- 
process  of  ken-   vice  as  a  tercer,  the  widow  is  entitled  to  have  her  pro  indiviso  usu- 
fructuary interest  divided.  (/)    This  is  accomplished  under  an  old 
form  of  process  called  kenning  to  the  terce,  which  differs  in  its  pro- 
cedure from  an  ordinary  process  of  division.    The  Sheriff,  or  a  valu- 
ator selected  by  the  parties,  proceeds  to  the  ground,  and  after  deter- 
mining by  lot  whether  the  division  shall  be  commenced  "  by  the 
sun  or  the  shade,"  he  sets  off  the  first  two  acres  for  the  heir,  and  the 
third  for  the  widow,  and  so  on  till  the  whole  terceable  estate  is 
divided,  (y)     Indivisible  subjects,  as  houses,  pasturages,  and  other 


mag 


(«)  Stair,  4,  8,  17  and  18.  See  also 
Catheart  v.  Roeheid,  1772,  M.  7668,  and 
M'Neight  v.  Lock  hart,  80  Nov.  1848,  6  D. 
189,  per  Lord  Justice-Clerk  Hope. 

(x)  Paxton  v.  Paxton,  18  Juno  1840,  2 
D.  1102. 

(y)  Eotev.  Fraser,  1790,  M."Terce,"App, 
No.  1 ;  Campbell  v.  Brown,  17  Feb.  1829, 
1  Jurist,  88 ;  and  see  Hamilton  v.  BosweU, 
1716,  M.  8117 ;  affirmed,  Roberts.  846. 

(*)  1  Bell,  Com.  60 ;  1  Fraser,  627. 

(a)  Stair,  2,  6,  16;  Erst  2,  9,  66; 
M'Leish  v.  Rennie,  21  Feb.  1826,  4  Sh. 
486,  N.E.  491. 

(ft)  Crighton  v.  Hamilton,  1682,  M. 
16,886;  Semple  v.  Crawford,  1626,  M. 
16,887;  Easthouses  v.  Hepburn,  1627,  M. 
16,888,  and  authorities  in  preceding  note. 

(e)  BeUhier  v.  Moffat,  1779,  M.  16,868 ; 
Eattkoum  y.  Hepburn,  supra. 

(d)  Veitch,  1682,  M.  16,087 ;  A,  v.  R, 
1682,  M.  16,842;  Fea  y.  Traill,  1781,  M. 
16,116. 


(e)  1  Fraser,  628;  Barclay  v.  Scot,  1676, 
Jul  io,o44. 

(/)  Mr  Fraser  (vol.  i,  p.  624),  not  without 
some  support  from  previous  authorities,  dis- 
tinguishes the  rights  acquired  by  service 
and  kenning  respectively,  as  jus  ad  rem 
and  jus  in  re.  But,  in  substance,  the 
widow's  right  is  as  real  before  division  as 
after.  She  may  compel  tenants  to  pay  to 
herself,  and  may  personally  use  unlet  sub- 
jects. Kenning  is,  in  substance,  merely  a 
process  of  division  of  estate  previously  held 
pro  indiviso, 

(jf)  Stair,  2,  6, 14  and  16 ;  Ersk.,  2,  9, 
60.  The  authority  of  these  authors  is  in 
favour  of  a  more  convenient  mode  of  divi- 
sion, e#.,  by  dividing  the  whole  estate  into 
three  portions,  or  assigning  alternate  sub- 
jects to  the  heir  and  the  widow.  In  prac- 
tice this  is  done  under  a  submission  to  a 
person  accustomed  to  value  lands.  The 
parties  may  then  execute  a  deed  of  divi- 
sion ;  but  it  is  understood  that  the  posses- 
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servitudes  and  heritable  debts,  are  not  divided  in  modern  practice,  c**rm  t. 
but  one-third  of  the  annual  rent  or  value  is  given  to  the  widow.  (A) 
The  valuation  being  certified  to  the  Court  in  writing,  the  Sheriff  in- 
terpones  his  authority,  and  afterwards  proceeds  to  the  lands  and  gives 
personally,  or  by  a  mandatory,  symbolical  possession  of  the  terce 
lands  by  delivery  of  earth  and  stone  of  the  ground,  (t)  The  title  is 
completed  by  an  instrument  of  possession,  which  does  not  enter  the 
Register  of  Sasines.(fe) 

218.  The  powers  of  a  tercer,  served  and  kenned,  are  those  of  a  Bufata  of  » 
liferenter  by  constitution.    She  has  the  right  of  occupation,  and  the  to  her  ten*, 
powers  of  letting  the  terce  lands  and  removing  tenants.(Z)     She  is, 
therefore,  under  the  same  obligations  as  an  ordinary  liferenter(m)  to 

use  the  subject  salva  ret  substantia,  and  to  refrain  from  waste  or 
dilapidation.  During  her  possession  the  terce  lands  cannot  be 
alienated  except  under  reservation  of  her  liferent,  or  upon  such 
terms  as  she  may  agree  to.(n) 

219.  III.  Vesting  of  Courtesy. — Courtesy  vests  by  the  hus-  Courtesy  rests 
band's  survivance  of  his  wife,  and  requiree  no  service  or  other  pro-  *  *"«"■ 
ceeding  either  to  vest  the  usufructuary  interest  or  to  give  an  active 

title,  (o)  It  is  said  to  be  an  extension  or  prolongation  of  the  hus- 
band's  jus  mariti  and  right  of  administration ;  but  although  the  na- 
ture of  the  right  is  similar,  if  not  identical,  the  subjects  over  which 
it  extends  are  less  extensive,  for,  as  we  have  already  seen,  courtesy 
does  not  extend  to  conquest. 

220.  It  has  been  laid  down,(j>)  on  the  authority  of  an  ancient  deci-  Bight  to  lery 
sion,  that  the  right  of  courtesy,  like  the  jus  mariti,  only  vests  a  title  arre*11  *  ""** 
to  the  fruits  of  the  estate  after  they  have  been  actually  received,  and 

that  the  right  to  mile  vied  rents,  etc.,  does  not  transmit  to  executors. 
The  case  referred  to,  as  Mr  Fraser  observes,  was  really  decided  upon 
the  plea  of  bona  fide  consumption  \{q)  and,  in  any  view,  the  decision 
can  scarcely  be  accepted  as  conclusive  on  the  question  of  vesting. 


aon  of  the  widow  upon  the  title  of  her  ser- 
vice and  decree  of  division  is  sufficient  to 
give  her  a  real  security  over  the  rents. 
8ee  1  Fraser,  626,  and  Boyd  v.  Hamilton, 
1805,  M.  16,874. 

(A)  1  Fraser,  625, 626;  Bell,  Pr.  { 1602; 
Mackenzie,  1628,  M.  15,888 ;  Logan  v.  GW- 
braith,  1665,  M.  15,842, 1  Br.  Sup.  507. 

(i)  Stair,  Erskme,  and  Fraser,  ut  supra  ; 
Wamphray,  1669,  2  Br.  Sup.  440. 

(k)  1  Jurid.  Styles,  4th  ed.,  p.  827. 


(I)  Ersk.  2,  9,  50;  1  Fraser,  628 ;  Max- 
well v.  Tenant*,  1680,  M.  16,842. 

(m)  Supra,  {  169. 

(n)  1  Bell,  Com.,  60;  1  Fraser,  628; 
Boyd  v.  Hamilton,  1805,  M.  15,874. 

(o)  Stair,  2,  6,  19;  Ersk.,  2,  9,  62; 
1  Fraser,  641. 

(p)  BeU,  Pr.  §  1608 ;  1  Fraser,  641. 

(?)  M'Auley  y.  Watson,  1686,  M.  8112 ; 
1  Br.  Sup.,  858. 
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CHAPTER  Yl. 

ORDER  OF  LEGAL  SUCCESSION  IX  RELATION  TO 

MOVEABLE  ESTATE. 

I.  S*ccf**ion  of  Permmsi  Reprtr*-  I  II.  Of  Legitim. 

UUirt*.  HI.  Of  J**  Rtlictct. 


What  pvt  of  a  221.  Succession  in  moveables,  or  executry,  may  be  defined  to  be 
lOQmTertatTbe-  the  devolution  by  law  of  the  moveable  or  personal  estate  of  a  person 
comes  intestate  dying  domiciled  in  Scotland,  and  intestate ;  or  the  devolution  by 
law  of  so  much  of  his  estate  as  he  was  by  the  law  of  Scotland  en- 
titled to  dispose  of  by  will  (a)  At  common  law  no  married  person 
was  entitled  to  dispose  of  the  entirety  of  his  or  her  personal  pro- 
perty by  will  or  testamentary  disposition.  The  personal  estate  of 
the  wife  merged  by  marriage  in  that  of  the  husband,  and  the  fiction 
of  a  communio  bonorum  was  invented  to  explain  the  right  of  pro- 
perty which  the  husband  thus  acquired  over  the  wife's  personal 
estate. (6)  But  the  theory  of  communio  bonorum,  however  unmeaning 
as  applied  to  the  rights  of  the  spouses  inter  vivos,  had  important 
consequences  in  relation  to  their  succession.  Upon  the  dissolution 
of  the  marriage,  the  goods  in  communion  were  divided.  The  wife, 
if  she  survived,  and  her  heirs  if  she  predeceased,  took  the  one-half 
of  the  joint-estate,  limited  to  one-third  in  the  event  of  there  being 
issue  of  the  marriage  surviving  at  the  period  of  division.  The 
husband  or  his  heirs  took  the  other  half,  if  there  were  no  issue  sur- 
viving. If  there  were  children  of  the  marriage  surviving,  and  the 
division  took  place  upon  the  death  of  the  husband,  the  widow  bad 
one-third,  under  the  name  of  jus  relictce  ;  the  children  another,  under 
the  name  of  legitim  (portio  legitima)  ;  the  remaining  third  part  only 
was  subject  to  testamentary  disposition.  If  the  division  took  place 
upon  the  death  of  the  wife,  her  share  passed  to  her  legatees,  or,  in 
case  of  intestacy,  to  her  children  or  next  of  kin.  The  two-third 
parts  of  the  joint-estate,  which,  in  case  of  there  being  a  family,  re- 
fa)  Stair,  8,  8 ;  Ersk.  8,  9 ;  Bell,  Pr.  (b)  See  1  Fraser,  Pers.  and  Dom.  Bd. 
i  1860  et  seq.                                                      822  et  teg. 
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mained  with  the  hushand,  were  subject  to  the  children's  legitim,  qhaftib  vi. 
which,  however,  became  payable  only  on  the  father's  death,  and 
then  resolved  into  a  claim  to  one-half  of  his  free  succession.  Such 
is  a  brief,  and  necessarily  imperfect  summary  of  the  law  of  division 
of  the  goods  in  communion  prior  to  the  passing  of  the  Moveable 
Succession  Act  1855.  (c) 

222.  The  Moveable  Succession  Act,(rf)  by  depriving  the  wife's  Effect  of  the 
legatees  and  next  of  kin  of  their  right  to  a  share  of  the  succession  UoYMe  Suc* 
where  the  wife  predeceases  the  husband,  has  removed  the  only  solid 
support  upon  which  the  doctrine  of  communio  bonorum  was  rested. 
In  the  existing  state  of  the  law  it  will  be  convenient  to  disregard 
that  fiction,  and  to  consider  the  jus  relictce  as  a  legal  provision  of 
the  same  nature  as  terce,  courtesy,  and  legitim.  (e) 


cession  Act. 


SECTION  I. 
OF  THE  SUCCESSION  OF  PERSONAL  REPRESENTATIVES. 

223.  I.  Succession  accruing  before  25th  Mat  1855. — The  lines  Order  of  buccm- 

*  .         .  Lixxx  i  j  ii  i  r  sion  at  common 

of  succession  in  moveable  estate  at  common  law,  and  the  order  of  uw. 
preference  among  these  lines,  is  the  same  as  in  heritage,  but  the 
principle  of  the  succession  is  that  of  equal  distribution  amongst  the 
nearest  of  kin  or  relatives  nearest  in  degree  to  the  intestate.  The 
children  of  relatives  in  any  degree  are  considered  more  remote  than 
their  parents ;  grandchildren  are  a  degree  further  removed ;  and  so 
oil(/)  There  is  no  representation (y)  as  in  heritage;  and,  from 
what  has  been  already  said,  it  follows  that  there  is  no  right  of 
primogeniture,  no  preference  of  males,  and  no  distinction  of  herit- 
age and  conquest.  The  heirs  entitled  to  the  moveable  succession 
are  called  next  of  kin. 

224.  In  each  line  of  succession  relatives  of  the  full-blood  ex-  Probation  of  the 
elude  those  of  the  half-blood  consanguinean  and  their  descendants  ;  (hi1  hKiood! 


(e)  The  rales  of  division  of  the  goods  in 
communion  were  still  further  complicated 
by  the  condition  that  all  rights  acquired 
by  marriage  became  void  in  the  case  of  the 
marriage  being  dissolved  within  a  year  and 
day  without  the  birth  of  a  living  or  viable 
child.  The  test  of  viability,  according  to 
the  law  of  Scotland,  was,  that  the  child  had 
been  heard  to  cry,  and  this  criterion  is  still 
applicable  in  other  cases  where  questions 
of  vesting  depend  on  the  birth  of  a  viable 
child. 

On  the  subject  of  the  division  of  the 


goods  in  communion,  according  to  the  rules 
in  force  prior  to  1856,  we  beg  to  refer  to 
Mr  Fraser's  Treatise,  vol.  i,  p.  628  et  seq., 
and  Bell,  Pr.  «  1674  et  teq.  In  its  gene- 
ral bearingB  the  subject  is  not  affected  by 
recent  decisions.  The  law  of  legitim  em&ju* 
relictce  is  treated  in  a  subsequent  chapter. 

(d)  18  Vict.,  c.  23. 

(e)  Infra,  sect.  2  and  8. 

(/)  Ersk.  8,  9,  2 ;  Bell,  Pr.  \\  1860, 
1861. 

(g)  Ibid;  Fowli*  v.  Giltnour,  1672,  2 
Br.  Sup.  618. 
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but  the  half-blood  of  a  nearer  line  of  succession  excludes  the  full- 
blood  of  a  more  remote  line.  (A)  The  half-blood  uterine  and  the 
maternal  relatives  are  altogether  excluded  from  the  succession. 

226.  The  lines  of  succession  are,  (1)  Descendants;    (2)   Col- 
laterals; (3)  Ascendants,  with  the  collaterals  of  the  different  as- 
cendants in  their  order,  (t) 
TaHe  thowiog         226.  According  to  the  rules  previously  explained,  the  order  of 
wa^onatim^  succession  will  be  as  follows : — 

■°»  *■*•  L  (1)  The  intestate's  children  ;  (2)  his  grandchildren ;  (3)  his 

great-grandchildren,  etc.,  etc. 
II.  (1)  The  intestate's  brothers  and  sisters  of  the  full-blood ;  (2) 
his  nephews  and  nieces  of  the  full-blood,  or  their  descend- 
ants of  the  nearest  degree ;  (3)  the  intestate's  brothers  and 
sisters  of  the  half-blood;  (4)  his  nephews  and  nieces  of 
the  half-blood,  or  their  descendants  of  the  nearest  degree. 

III.  The  intestate's  father. 

IV.  Collaterals  of  the  intestate's  father,  viz.,  (1)  uncles  and  aunts 

of  the  full-blood;  (2)  first  cousins,  or  their  descendants 
of  the  nearest  degree ;  (3)  uncles  and  aunts,  being  half- 
brothers  and  half-sisters  consanguinean  of  the  intestate's 
father ;  (4)  cousins,  being  children  of  the  above,  or  their 
descendants  of  the  nearest  degree. 
Y.  The  intestate's  grandfather. 

VI.  Collaterals  of  the  intestate's  grandfather  of  the  nearest  de- 
gree as  before,  etc.,  etc. 
No  represents-         227.  .Representation  being  admitted  in  heritable,  but  not  in 
mrrtnkn'       moveable  succession,  it  follows  that  an  heir  in  heritage  succeeding 
bj  representation  is  not  one  of  the  next  of  kin.     For  example,  if  a 
person  should  die  intestate  leaving  younger  children,  and  a  grand- 
son by  an  eldest  son  deceased,  the  grandson  would  be  the  heir  in 
heritage,  but  would  not  be  of  the  next  of  kin,  and  would  not  be  en- 
titled to  a  share  of  the  moveable  succession.  (£) 
PrindpU  oT  coU      228.  Where  the  heir  in  heritage  is  also  one  of  the  next  of  kin,  he 
may  claim  a  share  of  the  moveable  succession,  but  only  on  condition 
of  collating  or  sharing  the  heritage  with  the  other  next  of  kin.    An 
heir  who  is  the  sole  next  of  kin  will  take  both  the  heritable  and  the 
moveable  succession ;  and  heirs-portioners  who  are  sole  next  of  kin, 
will  share  both,  not  on  the  principle  of  collation,  but  of  equal  right. 

(h)   Erik,  supra;    OemmU  v.   OtmrnU,  and  see  Anstrutherv.  Anttruiher,  20  Jan. 

1729,  M.  14,877.  1886,  14  Sh.  272.      The  suggestion  of 

(i)  This  is  more  folly  explained  in  con-  Erskine,  8,  9,  8,  that  an  heir  taking  by 

nection  with  heritable  succession,  antea,  representation  may  be  entitled  to  collate 

section  1  (1).  is  evidently  erroneous. 

(k)  M'Caw  ?.  M'Caw,  1787,  M.  2888; 
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The  subject  of  collation  in  its  relations  to  the  division  of  executry    qhaptbb  ti. 
and  legitim  is  elsewhere  considered.  (I) 

229.  The  succession  to  the  wife's  share  of  the  goods  in  commu-  Succession  to 
nion  falls,  first,  to  the  children  (of  whatever  marriage),  or  their  near-  Jooda"ia«o^ 
est  descendants ;  and  next,  to  the  relatives  in  the  collateral  and  mnni0IL 
ascending  lines  in  the  order  of  law.(m) 

230.  While  the   children  of  a  marriage  succeeded  to  their  Title  of  the 
mother  s  share  of  the  goods  in  communion,  they  were  entitled,  if  of  SKiT1*'68*11 
full  age,  to  demand  payment  immediately  after  her  death,  otherwise 

as  soon  as  they  had  respectively  attained  the  age  of  majority,  (n) 
The  wife's  children  by  a  previous  marriage  might  demand  imme- 
diate payment,  by  themselves  or  their  guardians,  (o)  The  claim  of 
the  wife's  children  or  other  next  of  kin  was  a  debt  in  a  question  with 
the  head  of  the  family  or  his  creditors,  for  which  they  were  entitled 
to  rank  as  personal  creditors  in  bankruptcy,  (p)  The  fund  to  be 
divided  consisted  of  the  husband's  free  estate,  as  at  the  date  of  the 
dissolution  of  the  marriage,  (q) 

231.  It  is  believed  that,  in  practice,  the  claim  of  the  wife's  next  operation  of  the 
of  kin  was  not  often  insisted  in.  If  there  was  no  family,  and  no  foj^ertwctioe. 
marriage-contract  renouncing  the  right,  the  wife  would  naturally 

leave  her  share  of  the  common  property  to  her  husband  by  will. 
If  there  was  a  family,  the  claim  would  not  be  made  during  the 
fathers  lifetime  ;  and  if  the  father  made  an  equitable  will  it  would 
not  be  necessary  to  resort  to  it  after  his  death.  In  many  cases, 
doubtless,  the  wife's  collateral  relatives  were  prevented  from  mak- 
ing a  claim  through  ignorance  of  the  strange  theory  of  law  which 
gave  rise  to  it.  In  other  cases  the  claim  was  made  so  long  after 
the  opening  of  the  succession  as  to  give  rise  to  questions  of  pre- 
scription, of  bar  by  mora,  and  of  liability  to  interest.  Under  the 
present  law  such  claims  can  only  be  made  in  respect  of  successions 
opening  prior  to  the  Moveable  Succession  Act  1855,  and  as  the 
questions  arising  under  them  are  no  longer  of  practical  importance, 
we  shall  confine  our  notice  of  them  to  a  list  of  the  authorities,  (r) 


(l)  Infra,  chapter  8. 

(m)  1  Fraser,  595 ;  Bell,  Pr.  g  1580. 

(*)  Ersk.  8,  9,  21 ;  Bell,  Pr.  \  1580 ;  1 
Fraser,  696. 

(o)  1  Fraser,  596. 

(/>)  1  Bell,  Com.  5th  ed.  685. 

(q)  The  wife's  funeral  expenses  have 
teen  held  to  be  a  charge  on  the  succession 
accruing  to  her  next  of  kin ;  Marshall  v. 
Finlays,  1747,  M.  8948;  Fmdlayv.  Colder'* 
Ezn.,  1747,  M.  5928. 

(r)  See  on  the  subject  generally,  1  Fraser 

VOL  I. 


596-699 ;  Hog  v.  Lashley,  15  Dec.  1790 
and  7  May  1792,  8  Pat  247 ;  Steele's  Trs. 
v.  Cooper,  16  June  1880,  8  Sh.  926;  Hardie 
y.  Kay's  Trs,,  12  Feb.  1823,  2  Sh.  218, 
N.E.  187;  Memies  y.  Livingston,  5  July 
1888,  16  Sh.  1268 ;  Smith  y.  Barlas,  15 
Jan.  1857,  19  D.  267 ;  Kennedy  y.  Bell, 
17  Dec.  1859,  22  D.  269,  2  Feb.  1864,  2 
Macph.  587.  On  the  plea  of  bar  by  mora, 
see  Lcncson  v.  Lawson,  1777,  M.  "Legitim/' 
App.  No.  1 ;  Hardie  v.  Kay's  Trs.  supra ; 
Cullen  v.  Wemyss,  16  Nov.  1888,  1  D.  32 ; 

H 
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IL  Seccn*3-:«  accvtik  xsck  25m  Mat  1S55. — By  the 

M.T.A*.!*  S~.  -r— I  :.  A.;,  «L:.h  immJ  cc  tLe  25:h  Mar  IS55.(*) 
tLe  Uw  of  ii*te*t*t*  * -•>»&;£  cnicrver.1  ft  very  important  atten- 
tion. The  A:t  a;-;  lit*  to  all  Fs:>:>essL i»  accruing  an«r  it*  date>(/) 
The  Act  it*eii  will  b*  f  -til  1  in  the  Appeniix.  It  mar  be  sufficient 
L*r*r  to  nvti-.e  the  *i:~ :  ■:-£  iu  pr.-visi.:^. 

SB.  S^.:i  >xi  1  i^tr*i^oes  tL*  principle  of  representation  into 
t^  u-'tTeaKe  *ii'j>. *•*«;•  n  ii.  the  d-rfoe-Li  iiri^  lii^e.  and  ako  in  the  principal 

o-llateral  bran*:-h.  viz..  brothers  an  1  si>t<rrs  i-f  tLe  intestate  and  their 
d*rv;endant*.f  ■)  TLe  e5&:t  of  this  b.  tL&t  in  these  lines  the  succes- 
sion whj  devolve  uj-»n  relatives  in  several  different  degrees.  The 
f)ucce»sivD  mar,  for  example,  fall  to  he  divvied  between  a  son,  a 
grandton  by  a  deceased  child,  and  a  creat  grandson  whose  father 
arid  grandfather  had  both  predeceased  the  common  ancestor,  this 
common  ancestor  being  either  the  intestate  or  his  brother  or  sister. 
Representation  under  the  Statute  is  not  admitted  among  collate- 
rals of  the  ascending  line,  but  ^nly  among  collaterals  of  the  intes- 
tate, (x)  The  next  of  kin  have  right  to  the  office  of  executor  in 
preference  to  persons  taking  under  the  Statute,  (y) 
%%u*m*m  id  234.  The  principle  of  distribution  under  the  first  section  of  the 

tH^fmaT*  Moveable  Succession  Act  is  that  of  division  per  stirpes.      Under 
u«^r^^  section  2,  which  enables  heirs-at-law  taking  by  representation  to 

Mrtbfct*>fe  m  atop 

ffa*  Jwtr,  collate  the  heritable  estate  with  the  executry,  the  principle  of  divi- 

sion per  stirpes  is  consistently  carried  out  in  the  distribution  of  the 
common  fund  resulting  from  the  collation  of  these  estates.  The 
Statute  next  proceeds  to  regulate  the  interest  to* be  taken  by  the 
isimc  of  the  person  whom  the  heir  represents,  in  the  case  where  the 
heir  declines  to  collate,  (z)  The  principle  adopted  is,  that  the  issue 
of  the  person  "  represented ,"  other  than  the  heir-at-law,  are  to  be 
placed  in  the  same  position  as  they  would  have  occupied  if  the  per- 
son represented  had  succeeded  to  the  heritable  estate  and  collated 
its  value  with  the  executry,  and  his  issue  had  inherited  from  him 
the  sum  which  he  received  as  the  difference  between  the  value  of 
his  share  of  the  aggregate  succession,  and  the  value  of  the  heritable 
estate.     This  at  least  is  what  appears  to  have  been  in  the  mind  of 

Uowden  y,  Eowden,  20  Jan.  1S41,  8  D.  («)  18  Vict,  cap  28. 

888  ;  Kemudy  r.  BeU,  2  Feb.  1864,  2  (t)  Section  1. 

Macph,  087.     In  Wight  t.  Brown,  27  Jan.  («)  See  OrmuUm  ▼.  Broad,  11  Not.  1862, 

1840,  11  D.  46V,  it  was  held  that  the  in-      1  Ifacph.  10. 

surance  money  due  on  a  policy  of  insurance  (x)  Ormiston  v.  Broad,  ntpra. 

effected  by  a  husband  on  the  life  of  his  (y)  Section  1. 

wife  did  not  fall  within  the  scope  of  the  (*)  Section  2. 

claim.     Be*  remarks  on  this  case,  infra,  ) 

200, 
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the  framer  of  the  singularly  involved  proviso  at  the  end  of  the   cmapte»  ti. 
second  section  of  the  Act. 

236.  This  right  of  succession,  however,  such  as  it  is,  has  not  been  Exdorian  of 
conceded  to  all  the  descendants  of  the  party  represented,  other  than  U  *ta**& 
the  heir-at-law,  but  only  to  "  the  brothers  and  sisters  of  the  heir  and  maa  *  ""  m 


their  descendants  in  their  place."  Where,  therefore,  the  party  who 
would  have  succeeded  if  he  had  survived  the  intestate  is  represented 
by  a  grandson,  his  younger  children  have  no  right  to  a  share  of  the 
moveable  estate,  as  they  are  not  brothers  and  sisters  of  the  heir,  but 
of  the  heir's  father.  This  is  a  case  which  might  actually  happen, 
where  the  brothers  and  sisters  of  the  intestate  and  their  descendants 
were  his  personal  representatives,  and  the  heir  was  the  grandson  of 
one  of  the  brothers. 

236.  Where  an  intestate  is  survived  by  his  father,  and  also  by  Extension  of 
relatives  of  the  principal  collateral  branch,  the  father  has  right  to  SL  to  intaT* 
one-half  of  the  succession  ;(a)  and  where  the  father  does  not  sur-  I^ct*^' 
vive,  but  the  mother  does,  the  latter  has  right  to  one-third  of  the  uterine  rd^ivet- 
succession.  (6)     Failing  brothers  and  sisters  german  or  consangui- 

nean,  and  their  descendants,  the  collateral  relatives  uterine  have 
right  to  one-half  of  the  succession,  (c) 

237.  The  next  section(d)  takes  away  the  right  of  the  next  of  ^JJjfyjJ 
kin,  or  testamentary  representatives  of  a  wife  predeceasing  her  hus-  wife's  personal 
band,  to  a  share  of  the  goods  in  communion.     Under  the  two  con-  nvnmak    ves" 
eluding  sections  the  rule  as  to  marriages  dissolved  within  year  and 

day  is  abolished,;^)  and  executors-nominate  are  deprived  of  all 
right  of  succession  in  their  character  as  such.(/) 

238.  The  abolition  of  the   claims  formerly  competent  to  the  Effect  of  the 
executors  or  next  of  kin  of  married  women,  and  the  distinction  in  da^TbyuIiT 
relation  to  marriages  dissolved  within  year  and  day,  has  simplified  Stot11t*- 

the  division  of  the  succession  in  the  case  of  married  persons.  There 
is  now  no  division  except  on  the  death  of  the  husband.  When 
that  event  occurs,  the  succession  is  divisible  into  three  shares,  Legi- 
tim,  Jus  Belictcs,  and  Executry.  If  the  wife  have  predeceased,  there 
is  no  jus  indictee,  and  the  legitim  and  executry  each  amount  to  a 
half  of  the  succession.  Where  the  deceased  leaves  a  widow  but  no 
children  surviving  him,  half  the  succession  is  jus  relictce  and  half 
executry.  Where  the  deceased  leaves  neither  widow  nor  children 
surviving  him,  the  whole  succession  is  executry. 

239.  III.  Caduciary  Bight  of  the  Crown. — In  moveables,  as  in  Crown  is  mm- 
land,  the  Crown  takes  as  uUimus  hceres  on  the  failure  of  heirs  con-    "*     "' 

(a)  Section  S.  (d)  Section  6. 

(b)  Section  4.  («)  Section  7. 

(c)  Section  5.  (/)  Section  8. 
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t;.i-.ff/  At  o:zub:-n  lav  el  :»*%»**  le  R:>^eas::^  did  n:t  Test  until 
tL<*  x.*rxt  of  kiii  c\\*lzjb>\  a  tille  of  pKis?*^:.^  It  o>.-^£rniatic«n  as 
HX&rJs.r*  J m)  aiti  tLerefc-re,  when  ciie  of  the  next  of  kin  died  be- 
fore be  Li»i  coisjlettd  a  title  It  c-i'iirmarion.  Lis  interest  did  not 
pa.**  f>  Li*  executor*.  I -t  f-Ii  to  be  divii^i  as  part  of  the  general 
%•+'.*„*+"& ai  aiiiO^grt  the  snrriTir^  next  if  kin  al  the  period  of  con- 
Cno^tioiL 

24L  The  language  of  the  Act  only  makes  succession  accruing 

Urt'Suw*!  ^   **>  D^xt  'A  kin  transinissftle  to  ~  representatives ; "  but   this  has 

be*-n  interpreted  Vj  mean  tLat  the  rizht  Tests  h\  survivance  for  all 

puq^/KrH.     The  right  of  next  of  kin  unconfirmed  is  therefore  trans- 

\u\h+\\\h  to  as^ignee$,(ii)  and  is  subject  to  the  diligence  of  arrest - 

Uif'AitXo) 

242.  Since  the  Confirmation  Act  of  Geo.  IV.  (p)  has  come  into 
operation,  the  characters  of  next  of  kin  and  of  pergonal  representa- 
tive attach  and  are  irrevocably  fixed  at  the  time  of  the  death  of  the 
predecessor.  Where,  therefore,  an  interest  in  succession  devolves 
at  a  nix l*e<juent  period  to  next  of  kin,  or  representatives  (as  it  may, 
either  in  virtue  of  an  express  destination  or  in  consequence  of  a 
lap*e),  no  person  can  lay  claim  to  it  in  the  character  of  next  of 
kin  or  personal  representative  of  the  predecessor  who  did  not  stand 


*r*i  'A  kit.  t(Z*4 


(if)  to*  Endtiiu,  *f  10,  pa$*m;  Fi 
w,  (Jommr$.  of  the  Treasury,  80  Nor.  1836, 
16  Hh,  W>. 

(h)  HUlr,  4, 12, 1 ;  Enk.  8f  10,  8;  Hal- 
<ror,AmurmU,  1626,  H.  IMS.  BySWilL 
I V,  e.  22f  liMtardii  are  enabled  to  bequeath 
thfcir  ttvfvtuhle  entate  by  testament,  which 
formerly  th«y  were  not  permitted  to  do. 

(4)  Kr»k,  3, 10,  4 

(k)  TorrU  ▼.  Mwuie,  81  May  1832,  10 
Mi,  M. 

(/;  4  Om.  IV.  cap.  98.  J  1.  Moveable 
*\u>rM%*\tf\\  by  will  or  deed  ve»t«  at  common 
Jmw  without  confirmation,  contrary  to  the 


rale  in  heritable  anrceerion,  where  the  right 
Tests  only  by  senrice  as  heir  of  provision ; 
Robert**  v.  GOckrui,  25  Jan.  1828,  6  Sh. 
446. 

(m)  If  any  one  of  the  next  of  kin  had 
confirmed,  he  was  considered  a  trustee  for 
the  rest  See  Spalding  v.  Fanpkarxm,  15 
May  1811,  F.C. 

(n)  Frith  v.  Bvehamm,  8  March  1887, 
15  8h.  729. 

(o)  Mann  v.  Thomas,  9  Feb.  1880,  8  Sh. 
468. 

(p)  4  Geo.  IV.,  cap.  98.  i  1. 
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in  that  relation  to  him  at  the  time  of  his  death,  (q)  Whether,  in  __ 
the  case  supposed,  the  executors  of  a  personal  representative  dying 
before  the  interest  in  question  accrued  would  be  entitled  to  a  share 
of  it,  would  depend  on  the  provisions  of  the  will  under  which  the 
destination  was  made,  or  the  lapse  arose, — the  question  being,  At 
what  period  of  time  did  the  will  vest  a  transmissible  interest  in  the 
beneficiaries  ? 

243.  Where  a  fund  which  is  the  subject  of  a  contingent  destina-  At 
tion  by  will  or  deed,  results  to  the  grantees  heirs  in  mobUibus,  by  ^JfTtfum* 
reason  of  the  failure  of  all  the  legatees  to  whom  it  was  destined  be-  ^^m^T** 
fore  the  period  of  distribution,  such  heirs,  although  dying  before 

the  period  of  distribution,  transmit  a  quasi  vested  interest  to  their 
executors.  It  is  true  that,  in  the  case  supposed,  no  right  vests 
under  the  testamentary  disposition  until  the  arrival  of  the  period 
appointed  for  distribution.  But,  in  the  case  supposed,  the  personal 
representatives  do  not  take  as  legatees  under  the  testamentary  dis- 
position ;  their  right  is  derived  from  the  Statute,  and,  according  to 
it,  their  interest  in  the  succession,  so  far  as  not  excluded  by  will, 
vests  by  survivance  and  transmits  to  their  representatives.  Un- 
less their  interest  were  held  to  be  transmissible  to  representatives 
from  the  moment  of  the  testator's  death,  it  is  not  easy  to  see  how 
the  lapsed  succession  could  be  disposed  of.  If  all  the  immediate 
representatives  were  to  die  before  the  arrival  of  the  period  of  dis- 
tribution, and  without,  the  faculty  of  transmitting  their  interest, 
there  would  be  no  heir  but  the  Crown  to  whom  the  succession 
could  devolve  ;  and  it  is  impossible  to  admit  a  view  of  the  law  of 
vesting  which  would  lead  to  a  result  so  anomalous  as  the  preference 
of  the  Exchequer  to  the  kindred  in  the  second  degree  of  the  prede- 
cessor.^) 

section  n. 

OF  LEOITIM. 

244.  Legitim  is  a  legal  provision  due  from  the  estate  of  a  father  Definition  of  the 
who  dies  domiciled  in  Scotland  (*)  to  his  children,  amounting  to 
one-third  of  the  free  estate  where  the  wife  is  the  survivor  of  the 

spouses,  and  to  one-half  where  she  predeceases.     The  right  vests  in 

(q)  See  the  authorities  on  this  point  in  («)  Hog  ▼.  Lashley,  29  Not.  1790,  7 
chapter  6  (Vesting  of  Heritable  Sncces-  May  1792,  8  Pat.  247;  12  July  1804,  4 
sion),  and  more  fully  in  chapter  41  (Be-  Pat.  581 ;  Colville  v.  Lauder,  1800,  M. "  Sue- 
quests  to  Heirs  and  Next  of  Kin).  cession,"  App.  No.  1;  Munroe  v.  DougUu, 

(r)  See  the  observations  on  this  point  6  MadcL  894,  and  Cheine  y.  Sykes  there 

in  Lord  v.  Colvin,  15  July  1865,  8  Macph.  cited. 
1088. 
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chaptbb  ▼? .    the  surviving  children  without  confirmation  or  other  legal  process, 
and  is  divisible  amongst  them  equally.    The  shares  of  predeceasing 
children  lapse.     In  other  words,  there  is  no  right  of  representation 
in  relation  to  legitim.    We  do  not  think  it  necessary  to  enter  upon 
the  discussion  of  the  question,  What  is  the  nature  of  the  right  to 
legitim  ?    We  think  it  is  properly  described  as  a  legal  provision  in- 
capable of  being  defeated  by  the  father's  will.     Rights  of  this  na- 
ture have  a  known  place  in  general  jurisprudence,  and  nothing  is 
gained  by  attempting  to  assimilate  legitim  and  jus  rdictce  either  to 
rights  of  succession  which  depend  upon  the  will  of  the  deceased, 
and  are  postponed  to  all  other  claims,  or  to  debts  which  take  prece- 
dence in  bankruptcy  over  rights  of  succession  and  legal  provisions. 
In  a  question  with  executors,  legitim  has  many  of  the  properties 
of  a  debt,  and  its  legal  character  is  not  inaptly  indicated  in  the 
maxim,  that  children  are  heirs  among  creditors,  and  creditors  among 
heirs,  (tf) 
^0"?entitled       246.  Legitim  is  shared  equally  by  the  children  of  the  same 
father,  though  by  different  marriages,  (u)     A  posthumous  child  is 
entitled  to  legitim. (a)    Since  the  passing  of  the  Moveable  Succes- 
sion Act(y)  the  amount  of  the  legitim  and  the  jus  relictce  is  not 
liable  to  be  diminished  by  the  power  of  disposal  formerly  given  to  a 
wife  predeceasing  her  husband.     There  is  no  representation  in  legi- 
tim ;  it  is  not  due  to  grandchildren,  but  the  claims  of  surviving 
children  pass  to  their  executors. (a) 
Out  of  what  «ub-       246.  Legitim  is  payable  out  of  the  whole  moveable  estate  of 
able.  which  the  father  was  possessed  at  the  time  of  his  death,  including 

succession  to  which  he  was  entitled,  assignable  debts,  etc.,  but  not 
heirship  moveables.(a)  Personal  bonds  bearing  interest  are,  by  the 
Statutes  1641,  cap.  57,  and  1661,  cap.  32,  declared  to  be  moveable  as 
regards  executry  and  the  rights  of  children,  although  after  the  elapse 
of  the  term  of  payment  they  are  heritable  in  relation  to  questions 
between  husband  and  wife,  and  consequently  are  not  subject  to  jus 
relictce.  Where,  therefore,  moveable  estate  suffers  a  tripartite  divi- 
sion, such  bonds,  if  the  term  of  payment  is  past,  are  excluded  from 

(t)  See  the  subject  discussed  in  Fisher  (y)  18  &  19  Vict.,  c.  28,  {  6. 

y.  Dixon,  16  June  1840,2  D.  1121;  and  (t)  Erek.   8,    9,   17;    1    Fraser,    548; 

the  subsequent  case,  6  July  1841,  8  D.  M 'Murray  v.  Ml  Murray's   Trs.,   17    July 

1181,  6  April  1848,  2  Bell,  68 ;  see  also  1852,  14  D.  1048. 

Stair,  8,  4,  24;   Bankt.  8,  8,  40;  Erek.  (a)  See,  among  other  cases,  Lees  v.  WiU 

8,  8,  15,  and  80 ;  Robertson  v.  Kerr,  1742,  eon,  1808,  Hume,  191 ;  Homing  v.  Young, 

M.  8202;  Morton  v.  Young,  11  Feb.  1818.  1808,  Hume,  214;   Breadalhane's  Trs.  v. 

F.C.  Duchess  of  Buckingham,  26  May  1842,  4 

(u)  Chapman  v.  Gibson,  1G81,  M.  8163;  D.  1269;  M' Murray  y.  M<  Murray's  Tre„ 

Henderson  v.  Sanders,  1684,  M.  8164.  17  July  1852,  14  D.  1048. 

(x)  Jervey  v.  Watt,  1762,  M.  8170. 
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the  general  scheme  of  division,  and  are  separately  divided  in  equal   chaptib  vi. 
shares  between  executry  and  legitim.  (6) 

247.  The  division  of  the  father's  estate  falls  to  be  made  accord-  Computation  of 
ing  to  its  condition  and  amount  at  the  time  of  his  death,  irrespec-  le*itun- 
tive  of  any  change  in  the  character  of  the  succession  consequent 
upon  the  acts  of  his  executors  or  trustees,  (c)    The  sworn  valuation 
made  for  the  purpose  of  settling  the  inventory-duty  is  the  proper 
datum  for  fixing  the  value  of  the  succession,  (d)    Where  payment 
is  deferred,  whether  in  consequence  of  the  dependence  of  legal  pro- 
ceedings or  otherwise,  interest  is  due  from  the  date  of  the  father's 
death,  and  payment  cannot  be  resisted,  or  the  rate  of  interest  re- 
stricted, on  the  ground  of  mora  or  lapse  of  time.(e)    Where  trustees 
have  carried  on  a  going  business  for  the  benefit  of  the  general  estate 
pursuant  to  the  truster's  directions,  children  afterwards  electing  to 
take  legitim  are  not  entitled  to  profits  in  excess  of  the  legal  rate  of 
interest ;(/)  but  where  a  widow  had  assented  to  the  employment 
of  trust-funds  in  business,  it  was  held  that  her  claim  resolved  into 
a  right  to  a  share  of  its  value  when  realised,  whether  that  had  been 
increased  or  diminished  by  the  course  of  management  assented  to.  (g) 

348.  The  rule,  that  legitim  is  payable  out  of  the  free  estate,  what  debu  fail 
necessarily  implies  that  debts  for  which  the  father's  personal  repre-  £^^0^1. 
sentatives  are  liable  fall  to  be  deducted  from  the  aggregate  fund.  (A)  rtrock" 
On  the  other  hand,  legacies  and  claims  constituted  by  deed  mortis 
causa,  which  are  truly  legacies  in  Whatever  form  they  may  be  ex- 
pressed, are  burdens  upon  the  executry  only,  or  dead's  part.(t) 
Provisions  to  wives  constituted  by  antenuptial  contract, (Jk)  and  even 
postnuptial  provisions,  if  reasonable  and  moderate,  (7)  are  charge- 


to)  Stair,  8,  4,  24,  4  par.,  and  8,  9,  22 ; 
Anderson  v.  Mortimer,  1682,  2  Br.  Sup. 
27. 

(c)  Minto  y.  Kirkpatrick,  28  May  1888, 
11  Sh.  682 ;  Fisher  v.  Dixon,  16  June  1840, 
2  D.  1121,  and  sequel,  6  July  1841,  8  D. 
1181,  affirmed,  6  April  1848,  2  Bell,  68 ; 
BaUinffaU  v.  Robertson,  1808,  Hume,  214. 

(d)  Breadalbane's  Trs.  v.  Duchess  of 
Buckingham,  26  May  1842, 4  D.  1269-1264. 

(e)  Sime  v.  Balfour,  1804,  M.  "  Heri- 
table and  Moveable,"  App.  No.  8;  Hot- 
di$  ▼.  Kay's  Trs.,  12  Feb.  1828,  2  Sh.  187. 
See  also  Lawson  ▼.  Lawson,  1777,  M.  "  Le- 
gitim," App.  No.  1 ;  Menzies  v.  Livingston, 
6  July  1888,  16  Sh.  1268 ;  Minto  T.  Kirk- 
patriek,  supra;  infra,  261,  note  (8). 

(/)  M>  Murray  ▼.  M '  Murray  $  Trs.,  17 
July  1862, 14  D.  1048. 


(a)  Boss  t.  Masson,  8  Feb.  1848,  6  D. 
488. 

(A)  1  Bell's  Com.,  648 ;  Gordon  v.  Mel- 
drum,  1628,  1  Br.  Sup.  67;  Johnston  v. 
Cochran,  18  Jan.  1829,  7  Sh.  226. 

(i)  Stair,  8,  8,  89 ;  Ersk.  8,  9,  16  and 
22 ;  1  Fraser,  689.  In  Monerieffe  t.  Many- 
penny,  1718,  M.  8946,  a  special  case,  it  was 
held  that  the  expense  of  a  monument,  or- 
dered by  the  deceased  to  be  erected  to  him- 
self, was  payable  from  the  dead's  part,  con- 
trary to  the  general  rule,  that  funeral  ex- 
penses are  chargeable  against  the  general 
succession. 

(*)  Ersk.  8,  9,  22  ;  Johnston  v.  Cochran, 
18  Jan.  1829,  7  Sh.  226. 

(I)  Ersk.  8,  9,  16 ;  Lawrie  ▼.  Edmonds 
Trs.  1816,  Hume,  291 ;  and  see  Andrews 
?.  Sower,  2  March  1886,  14  Sh.  689. 
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chapteb  vi.  able  against  the  general  succession.  But  in  a  case  where  a  widow 
successfully  claimed  her  legal  provisions,  it  was  held  that  a  sum 
to  be  deducted,  which  had  been  paid  to  her  for  aliment  and  mournings  for  the 
period  anterior  to  the  next  legal  term  after  her  husband's  death, 
was  not  to  be  charged  on  the  succession  until  after  the  amount  of 
the  legitim  had  been  ascertained,  (m)  Bonds  of  provision  to  child- 
ren, if  delivered  in  the  lifetime  of  the  father,  or  payable  at  a  term 
which  may  arrive  before  the  dissolution  of  the  marriage,  are  held 
to  be  chargeable  against  the  general  succession,  (n)  With  regard 
to  obligatory  provisions  payable  after  the  father's  death,  the  rule  ap- 
pears to  be  the  same,  but  the  authorities  are  somewhat  conflicting. 
In  an  early  case,  a  bond  of  provision  found  in  the  granter's  repositories 
at  his  death  was  found,  contrary  to  the  opinions  of  the  institutional 
writers,  to  affect  the  whole  head  of  his  executry,  and  not  the  dead's 
part  only;(o)  and  this  view  of  the  law  appears  to  derive  support 
from  the  judgments  given  in  two  more  recent  cases,  (p)  Provisions 
in  favour  of  the  children  constituted  by  antenuptial  contract,  like 
provisions  to  wives,  are  chargeable  against  the  general  succession,  (g) 
But  where  the  marriage-contract  provision  is  given  in  satisfaction 
of  legitim,  the  one  provision  must  be  imputed  pro  ianto  in  payment 
of  the  other,  which  is  equivalent  to  the  extinction  of  the  lesser  ob- 
ligation.^) Funeral  expenses,  (*)  the  widow's  mournings,  (i)  and 
aliment  till  the  next  term  after  her  husband's  death,  (u)  the  ex- 
penses connected  with  the  birth  of  a  posthumous  child,  (x)  and  the 
expenses  of  the  executors,  including  confirmation,  inventory-duty, 


(m)  Breadalbane's  Trs.  t.  Duchess  of 
Buckingham,  26  May  1842,  4  D.  1269. 

(n)  Stair,  1,  6,  6 ;  Erst,  3,  9,  22 ;  Mur- 
ray v.  Murray,  1678,  M.  2872;  Fraser  v. 
Bishop,  1688,  M.  8941. 

(o)  M'Kay  v.  Fowler,  1744,  M.  8948. 

(p)  Breadalbane  v.  M.  of  Chandos,  16 
Aug.  1886,  2  S.  &  M'L.  877,  Sup.  385 ; 
Johnston  v.  Cochran,  18  Jan.  1829,  7  Sh. 
227.  See  the  finding  (page  288)  as  to  Jean 
Cochran's  provision. 

(q)  Erek.  3,  9,  22 ;  Sandilands  v.  Sandi- 
lands,  1671,  M.  8941 ;  Dickson  v.  Young, 
1678,  M.  3944. 

(r)  In  the  case  of  Nisbet  v.  Nisbet,  7 
Mar.  1726,  Robertson,  694,  a  father  bound 
himself  by  antenuptial  contract  to  pay  cer- 
tain fixed  provisions  to  his  younger  child- 
ren without  declaring  that  they  were  to  be 
taken  in  satisfaction  of  legitim.  The 
House  decided  that  the  provisions  should 


not  come  off  the  whole  executry,  and  that 
they  were  to  be  imputed  to  legitim.  The 
decision  appears  to  be  erroneous  on  both 
points.  On  the  2d,  it  is  overruled  by  M. 
of  Breadalbane  v.  M.  of  Chandos,  supra ;  and 
its  authority  was  denied  in  Keith  v.  Keith's 
Trs.,  19  D.  1067. 

(#)  Erek.  8,  9,  22;  Moncrieffe  v.  Mony- 
penny,  1718,  M.  3946; -4.  v.  B.  1 708,  M.  6927. 

(t)  Erek.  8,  9,  22 ;  1  Bell's  Com.  684; 
Moncrieffe  v.  Monypenny,  supra ;  Countess 
of  Caithness  v.  The  Earl,  1767,  M.  481; 
Sheddonv.  Gibson,  1802, M.  11,866 ;  Jf'/ji- 
tyre  v.  M'lntyre's  Trs.,  infra. 

(u)  Cases  of  Moncrieffe  and  Countess  of 
Caithness,  supra;  Palmer  v.  Sinclair,  27 
June  1811,  F.C. ;  M*Intyre  v.  M'lntyris 
Trs.,  9  July  1866,  8  Macph.  1074. 

(x)  Erek.  1,  6,  41 ;  Kerr  v.  Hastie,  1671, 
M.  6922,  and  2  Br.  Sup.  676 ;  Mux-heads 
Relict  v.  Her  Father 'in-law,  1706,  M.  6927. 
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e*c-i(y)  are  all  regarded  as  debts  of  the  deceased,  and  are  payable   chaftbb  ti. 
out  of  bis  general  personal  succession. 

249.  Where  heritable  debts  have  to  be  defrayed  out  of  the  Heritable  debts, 
moveable  estate  in  consequence  of  the  exhaustion  of  the  heritable  bou^i^rat. 
estate,  they  form  a  charge  against  the  general  succession.     An  ex- 
ception has  been  admitted  with  reference  to  personal  bonds  bearing 

interest,  which  by  Statute  1661,  cap.  32,  are  heritable  as  regards 
the  widow's  claims.  As  the  widow  derives  no  benefit  from  personal 
bonds  where  the  husband  is  the  creditor,  since  they  are  neither 
subject  to  terce  nor  jus  relictce,  so,  where  the  husband  is  the  debtor, 
they  are  not  allowed  as  a  charge  against  her  legal  provisions.  (2) 
Prior  to  the  term  of  payment  personal  bonds  are  payable  out  of 
the  general  succession,  and  therefore  tend  to  diminish  the  amount 
of  the  legitim  and  the  jus  reltcUe. 

250.  Legitim,  being  a  legal  provision,  cannot  be  excluded  or  Deeda  (nier 
diminished  by  the  father's  will  or  testamentary  disposition.     How  ^SLnf««d.  * 
it  may  be  satisfied  or  discharged  by  express  contract  or  equivalent 
provisions  in  the  children's  favour  will  be  considered  hereafter,  (a) 

But  as  the  fund  from  which  legitim  is  payable  is  simply  the  free 
moveable  succession  accruing  at  the  father's  death,  it  follows  that 
the  legitim  fund  is  diminished  by  bona  fide,  alienations  inter  vivos, 
and  by  conversions  of  moveable  estate  into  heritable  during  the 
father's  lifetime.  (6)  The  legitim  fund  is  therefore  effectually  dimi- 
nished by  deeds  of  alienation  or  conversion  executed  inter  vivos 
and  in  liege  poustie,  provided  they  are  absolute  and  irrevocable,  and 
not  intended  as  a  mere  device  for  diminishing  the  children's  legal 
provisions.  The  operation  of  these  rules  will  be  best  understood  by 
an  examination  of  the  decided  cases  upon  the  subject. 

251.  In  the  case  of  Lashley  v.  Hogy(c)  a  leading  case  in  this  Se*u,  m  to 
branch  of  the  law,  the  father,  for  the  purpose  of  defeating  the  le-  tioiuit^tfepre- 
gitini,  transferred  to  a  trustee,  shortly  before  his  death,  certain  ^^~" 
shares  of  the  stock  of  the  Bank  of  Scotland,  upon  trust,  that  the 
proceeds  should  be  laid  out  in  the  purchase  of  land  destined  to  a 

certain  series  of  heirs.  After  his  death  the  question  arose,  whether 
the  purposes  of  the  assignation  were  not  truly  testamentary  ?  The 
Court  of  Session,  upon  a  proof,  found  that  the  assignation  was  abso- 
lute and  irrevocable ;   but  the  House  of  Lords,  taking  a  different 

(y)    Moncrieffe  v.    Mony penny,    nipra ;  (a)  Infra,  chapter  7. 

Breadalbane  Tr$.  v.  Duchess  of  Buckingham,  (b)  Erak.  8, 9,  16 ;  Black  v.  Black,  1796, 

23  May  1842,  4  D.  1259.  Hume,  290 ;  Hay  v.  Angus,  1795,  Hume, 

(z)  Stair,  8,  4,  24  ;  Erek.  8,  9,  22;  Mac-  2S1 ;  Lashley  v.  Hoy,  1800,  M.  "  Legitim," 

iaizu  t.  Robertson,  1668,  M.  6784 ;  Ross  v.  App.  No.  2 ;  12  July  1804,  4  Fat.  681. 

Graham,  14  Nov.  1816,  F.C. ;  Ramsay  ▼.  (c)  Lashley  v.  Hog,  supra. 
Gold*.  28  June  1825,  4  Sh.  110. 
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cHAmmYi.  view  of  the  transaction,  directed  that  all  such  shares  standing  in 
name  of  the  disponee,  "under  any  agreement  or  understanding  that 
he  would  invest  the  same  in  land  after  the  death  of  the  said  Soger 
Hog  (the  father),  and  also  all  such  shares,  the  dividends  whereof 
shall  appear,  notwithstanding  the  transfer  of  the  same  to  have  been 
after  such  transfer  ordinarily  received  for  the  account  of,  and  ap- 
plied for  the  use  of,  the  said  Roger  Hog,  ought  to  be  considered 
as  subject  to  the  pursuer  s  claim  of  legitim."(rf)  In  the  case  of 
Nicolsons  Assignee  v.  Huttfert(e)  the  question  arose  upon  an  assig- 
nation of  personal  estate  in  favour  of  trustees,  upon  trust,  in  the 
first  place  for  the  payment  of  the  truster  s  debts  and  of  a  provision 
to  himself  during  his  life ;  and  secondly,  for  payment  of  legacies, 
the  residue  to  be  applied  in  the  purchase  of  land  to  be  entailed  on 
certain  heirs.  The  Court  held  the  first  purpose  of  the  deed  to  be  a 
proper  alienation  inter  vivos,  but  were  of  opinion  that  the  ulterior 
purposes  were  testamentary,  and  therefore  ineffectual  to  exclude 
the  claim  of  legitim. 
impK«dtrart»m  252.  In  another  case,  where  promissory-notes  were  given  over 
legitim!*1  in  the  lifetime  of  the  granter  to  a  trustee  for  behoof  of  the  truster's 
grandchildren,  and  the  trustee  admitted  on  examination  that  he 
was  bound  to  redeliver  the  renewal-note  upon  demand,  it  was  held 
that  the  purpose  of  the  deposit  was  testamentary,  and  that  the  fund 
was  subject  to  jus  relictce  and  legitim.  (/)  In  a  subsequent  case, 
where  a  personal  bond  was  taken  payable  to  the  grandsons  of  the 
creditor,  under  reservation  of  bis  own  liferent  interest,  and  the  deed 
was  delivered  to  a  trustee  for  their  behoof,  the  claim  of  legitim  was 
disallowed,  in  respect  that  it  was  proved  by  parole  evidence  that 
the  transaction  was  irrevocable.  The  Court  were  of  opinion  that 
the  reservation  of  a  liferent  was  not  conclusive  as  to  the  testamen- 
tary character  of  the  provision.  In  one  view  it  rather  confirmed 
the  inference  as  to  the  intention  to  vest  the  fee  irrevocably,  because, 
if  the  understanding  were  that  the  fund  was  still  to  be  under  the 
command  of  the  granter,  the  reservation  of  a  liferent  was  unneces- 
sary.^) In  order  to  constitute  an  irrevocable  trust,  to  take  effect 
after  the  grantees  death,  it  is  of  course  essential  that  the  deed  or 
property  should  be  delivered  to  the  trustee,  and  therefore  if  delivery 
has  not  been  made  in  the  father's  lifetime,  the  claim  of  legitim  will 
not  be  barred.  (A)     In  cases  where  fiduciary  assignations  have  been 

(d)  4  Pat.  647.  18  D.  606 ;  and  see  Agnew  ▼.  Agnew,  1776, 

(e)  Nicolson's  Amgnee  v.  Hunter,  2  Mar.      M.  8210. 

1841,  8  D.  676.  (A)  Crai$ie  v.  CraigU,  1811,  Hume,  288. 

(/)  Milroy  v.  MUroy,  1808,  Hume,  286.       Putting  the  assignation  upon  record  is  not 
iff)  CoUie  v.  Piriet  Tn.t  22  Jan.  1861,      equivalent  to  delivery.   Millie  v.   Millie, 
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admitted  as  effectual  to  exclude  the  legitim,  much  importance  has   qhaptm  n. 
been  attached  to  the  fact  of  delivery  as  an  evidence  of  intention  to 
place  the  fund  out  of  the  control  of  the  granter.(t) 

253.  The  rule  requiring  that  the  deed  must  be  irrevocable  in  Legitim  not 
order  to  bar  the  claim  of  legitim,  is  plainly  exclusive  of  all  testa-  or  testamentary 
mentary  and  mortis  causa  conveyances,  such  deeds  being  in  their  fastru,licnt^ 
own  nature  ambulatory  and  revocable.     Indeed  it  is  implied  in  the 
definition  of  legitim,  as  a  legal  provision,  that  it  it  is  not  defeasible 
by  will ;  otherwise  the  children's  claim  would  resolve  simply  into  a 
right  to  a  share  of  intestate  succession  as  executors  of  their  parent. 
It  is  unnecessary,  therefore,  to  cite  authority  for  the  proposition 
that  legacies  affect  only  executry.    We  have  already  seen  that  the 
circumstance  of  the  term  of  payment  being  postponed  until  after 
the  fathers  death  is  not  sufficient  to  negative  the  claim  of  the 
grantee  under  an  irrevocable  and  delivered  deed,  though  it  is  a  cir- 
cumstance unfavourable  to  the  claim  of  the  party  maintaining  it.(Jfe) 

264.  It  is  laid  down  by  the  institutional  writers, (0  and  the  Pr°-  Qu<ere "  to 
position  is  frequently  recognised  in  the  decisions,  that  gratuitous  then omiud0 
conveyances  executed  on  deathbed  are  ineffectual  to  take  the  subject  ** UeU>' 
of  conveyance  out  of  the  father's  succession,  so  that  the  property 
shall  not  be  subject  to  legitim  and  jus  reliclce.     In  many  of  the 
cases  the  deeds  to  which  exception  was  taken  were  manifestly  tes- 
tamentary in  their  conception  and  effect, (m)  and  in  such  cases  the 
grounds  of  objection  are  so  closely  related  that  it  would  be  difficult 
to  point  to  one  in  which  the  conveyance  was  held  ineffectual  to  ex- 
clude legitim  upon  no  other  ground  than  that  it  was  executed  with- 
in sixty  days  of  death.    We  apprehend,  however,  that  if  such  a 
case  were  to  occur,  it  would  be  impossible  to  resist  the  application 
of  a  doctrine  which  has  been  so  frequently  recognised  as  one  of  the 
grounds  upon  which  deeds  disposing  of  the  legitim  may  be  chal- 
lenged.^)    Among  the  cases  in  which  effect  has  been  given  to  the 


1803,  M.  8216;  18  March  1807,  5  Pat. 
160;  McDonald  v.  Ml  Donald,  1808,  Hume, 
288. 

(t)  Black  t.  Black,  1796,  Hume,  290 ; 
Bay  v.  Angus,  1796,  Hume,  281.  Not- 
withstanding the  criticisms  of  Professor 
More  (Notes,  863)  upon  this  and  the  case 
of  Agnao  last  cited,  it  must  now  be  held  as 
settled  law  that  an  irrevocable  assignation 
of  personal  estate  inter  vivos,  although  qua- 
lified by  the  reservation  of  the  grantor's 
liferent,  takes  the  subject  out  of  the  legitim 
fund. 

(k)  See,  in  addition  to  the  cases  already 


cited  on  this  point,  Thornton  v.  Thin,  1676, 
M.  8693 ;  Grant  v.  Grant,  1679,  M.  8696  ; 
Sorliesv.Bobertson,  1771,  M.  6947;  Burden 
▼.  Smith,  Elch.  "  Mutual  Contract,"  No.  7 ; 
27  April  1788, 1  Cr.  St.  &  Pat.  214;  Hog  v. 
Lashley,  M.  8198,  7  May  1792,  8  Pat  247. 

(1)  Stair,  8,  4,  24 ;  Bankt  8,  8,  16 ; 
Erak.  8,  9, 16. 

(hi)  See  for  example  the  case  of  Burden 
v.  Smith,  27  April  1788,  as  reported  by 
Cr.  St.  and  Pat.  p.  214,  and  Hog  v.  Lath- 
ley,  8  Pat.  247. 

(n)  See  an  early  case,  Ooodall  v.  Living- 
$ton,  1681,  M.  8176,  where  a  child  claim- 
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chaptib  vi.  objection  of  deathbed,  some  relate  to  simple  assignations  of  move- 
able subjects  and  debts,  (o)  Others  relate  to  discharges  of  debts  and 
advances,  (p)  Donations  upon  deathbed,  by  delivery  of  cash  or 
moveable  effects,  have  uniformly  been  held  insufficient  to  defeat  the 
rights  of  children  claiming  legitim.  (g)  In  the  opinion  of  Baron 
Hume,  as  cited  by  Mr  Fraser,  a  father  would  not  be  entitled  on 
deathbed  to  exclude  his  children  from  legitim  by  converting  his 
estate  from  moveable  to  heritable — e.gr.,  by  changing  bills  or  pro- 
missory-notes into  heritable  bonds,  (r)  It  is  understood  that  deeds 
of  conversion  of  heritable  estate  into  moveable  are  reducible  ex 
capite  fecit,  (*)  insomuch  that  even  in  a  case  of  a  sale  the  price  was 
successfully  claimed  by  the  heir-at-law  ;(t)  and  if  we  admit  that  the 
interests  of  children  entitled  to  legitim  are  protected  against  gratui- 
tous alienations  on  deathbed,  there  can  be  little  doubt  that  a  mere 
conversion  of  moveable  into  heritable  property  is  open  to  the  same 
objection  as  a  conveyance  to  a  stranger,  or  a  trust. 
Doctrine  u  to  255.  It  has  frequently  been  asserted  that  alienations  by  the 

fraudmnoi  the   father,  with  the  view  of  defrauding  his  children  of  the  legitim,  are 
egltun*  ineffectual  for  that  purpose.     It  is  clear,  however,  that  a  fraud  of 

this  kind  must  be  inferred  from  the  nature  of  the  transaction,  and 
not  merely  from  the  purpose  which  the  party  is  supposed  to  have 
had  in  view.  A  deed  of  alienation  executed  in  liege  poustie,  and 
conceived  in  such  terms  as  to  give  an  indefeasible  right  to  the  dis- 
ponees,  could  not  be  set  aside  merely  because  the  granter  had  in- 
tended to  take  the  subject  out  of  his  moveable  succession.  An 
examination  of  the  authorities  usually  cited  in  support  of  the  doc- 
trine of  alienation  in  defraud  of  legitim,  will  show  that  the  proposi- 
tion contended  for  is  nothing  more  than  a  general  statement  of  the 
rule  by  which  testamentary  deeds  simulating  the  form  of  absolute 
assignations  are  reducible  at  the  instance  of  children  claiming  legi- 
tim. Such  is  in  substance  the  conclusion  at  which  Professor  Bell 
and  Mr  Fraser  have  arrived  in  their  examination  of  this  branch  of 
the  subject,  and  to  their  observations  the  reader  is  referred,  (u) 


ing  legitim  was  found  to  have  a  title, 
without  confirmation,  to  pursue  a  reduc- 
tion of  a  deathbed  deed  granted  in  preju- 
dice of  his  rights. 

(o)  Stair,  8,  4,  24,  citing  Ramsay  v. 
Pyrie ;  Aikman  v.  Boyd,  1679,  M.  8201 ; 
Milroy  v.  Milroy,  1808,  Hume,  286 ;  and 
see  Cant  v.  Edgar,  a  case  on  an  assigna- 
tion of  a  right  to  relief,  1628,  M.  8199. 

(p)  Grant  v.  Gunris  Trs.,  28  Feb.  1888, 
11  Sh.  484;  Allan  v.  Allan,  1768,  6  Br. 
Sup.  897,  where  it  was  held  that  a  child 


who  had  discharged  his  legitim  could  not 
be  reponed  on  deathbed. 

(q)  Brown  v.  Thornton,  1684,  M.  8200; 
Milroy  v.  Milroy,  1808,  Hume,  286. 

(r)  1  Fraser,  662,  citing  Hume's  MS. 
Lectures,  and  Henderson  v.  Saughtonhall, 
1688,  M.  8202. 

(«)  Ersk.  8,  8,  98  ;  1  Bell,  Com.  94  (6th 
ed.  1061). 

(t)  Gillespie  v.  Gillespie,  1802,  Hume, 
146. 

(t#)  1  Fraser,  668 ;  Bell,  Prin.  $  1684. 
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266.  In  conclusion,  we  may  observe  that  the  father  cannot  re-   qhaptib  yi. 
strict  the  legitim  of  a  child  to  a  liferent,  or  limit  the  destination  of  ^.  h%  cMi|ot  to 
the  legitim  in  any  way,(x)  even  for  rational  causes,  such  as  the  n^^f^tih^ 
bankruptcy,  (y)  incapacity,  (2)  or  misbehaviour  (a)  of  the  child.    The  father, 
power  of  doing  so,  however  desirable  in  such  cases,  can  only  be 
obtained  by  a  discharge  or  exclusion  of  the  right  to  legitim  in  the 
father's  antenuptial  contract. 

257.  Legitim  vests  at  common  law  by  survivance  of  the  father.  (6)  Vesting  of  the 
Although  there  never  was  any  doubt  as  to  the  general  proposition, nghtt0  *" 
it  is  only  in  recent  times  that  it  has  been  carried  out  consistently 
to  its  logical  results.     It  was  suggested  by  more  than  one  eminent 
authority  that  the  right  must  in  some  way  be  claimed  from  the 
executors  in  order  to  its  constitution,  (c)  but  this  view  is  now  aban- 
doned.   Accordingly,  where  all  the  children  of  a  family  of  daughters 
except  one  died  in  minority  and  without  claiming  legitim,  the  sur- 
vivor successfully  claimed  the  whole  legitim  fund,  that  is,  one  share 
in  her  own  right,  and  the  remainder  as  the  representative  of  her  de- 
ceased sisters,  (d)     A  husband  is  entitled  to  claim  legitim  accruing 
to  his  wife  without  her  concurrence,  if  she  has  no  adverse  interest ; 
but  where  she  has  the  option  of  taking  a  conventional  provision,  as 
to  which  her  husband's  marital  rights  are  excluded,  the  privilege  of 
election  is  personal  to  herself,  and  the  husband  cannot  exercise  it 
for  her.(e)     A  claimant  of  legitim  may  confirm  as  an  executor- 
creditor,  and  he  would  require  to  do  so  if  there  were  no  other  exe- 
cutor of  the  father  already  confirmed.  (/)    Without  being  confirmed 
be  may  sue  the  executors  for  legitim,  and  may  prosecute  an  action 
of  reduction,  on  the  head  of  deathbed,  of  deeds  granted  to  his  preju- 
dice, (gr) 


(x)  Christie  v.  Christie,  1681,  M.  8197 ; 
Robertson  v.  Kerr,  1742,  M.  8202. 
(y)  Allan  y.  Callander,  1762,  M.  8208. 
(«)  Morton  v.  Young,  11  Feb.  1818,  F.C. 

(a)  Anderson  v.  Miller,  1799,  Hume,  282. 

(b)  Stair,  8,  8,  50 ;  Ersk.  8,  9,  80 ;  1 
Bell,  Com.  142 ;  1  Fraaer,  546 ;  Teaman  v. 
Teaman,  1686,  M.  8176 ;  Russell  v.  Brown, 
1687, 8177;  Jervey  v.  Watt,  1762,  M.  8170; 
and  cases  cited  in  immediate  sequence. 
The  right  vests  a  morte  although  payment 
should  be  postponed  in  consequence  of  the 
father  haying  given  a  liferent  of  his  whole 
estate  to  his  widow  by  antenuptial  contract. 


(c)  Dicta  in  Stewart's  Trs.  v.  Stewart,  20 
Dec.  1861,  14  D.  298. 

(d)  M'Murray  v.  M< Murray,  17  July 
1852, 14  D.  1048.  See  particularly  Lord 
Rutherford's  note. 

(e)  Macdougal  v.  Wilson,  20  Feb.  1868, 
20  D.  668. 

(/)  Ersk.  8,  9,  80 ;  1  Fraser,  546. 

(g)  Goodall  v.  Livingston,  1681,  M.817Q. 
In  a  recent  case,  an  action  brought  to 
recover  legitim  after  the  elapse  of  twenty 
years  from  the  date  of  vesting,  was  held 
not  to  be  barred  by  mora;  Gourlayv.  Wright 
28  June  1864,  2  Macph.  1284. 
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CHATTE*  VI. 

SECTION  III. 


i 


OF  JU8  RBLICTJS. 

Definition  of  the       268.  Jus  relictce  is  a  legal  provision  accruing  to  the  widow  of  a 
riffht"  person  dying  domiciled  in  Scotland  (A)  out  of  his  moveable  or  per- 

sonal succession,  wherever  situated,(t)  amounting  to  one-third  of 
the  free  succession  where  there  are  children  surviving  the  dissolu- 
tion of  the  marriage,  and  to  one-half  where  there  are  no  surviving 
children.(ife)  The  right  vests  by  survivance  ;(Z)  and  it  is  indepen- 
dent of  the  husband's  testamentary  provisions, (m)  though,  like  legi- 
tim,  it  may  be  renounced  by  contract,  or  satisfied  by  equivalent 
provisions.  The  effect  of  the  renunciation  or  satisfaction  of  jus  re- 
lictce will  be  considered  in  a  subsequent  chapter,  (n) 
Deduction*  from  259.  We  have  already  observed  that  legitim  and  jus  relictce  are 
JU$  so  far  of  the  nature  of  rights  of  succession  that  they  are  only  pay- 

able out  of  the  free  estate  after  deducting  debts, (o)  expenses  of  ad- 
ministration ,(p)  and  rational  provisions  (q)  for  which  the  deceased 
had  become  bound  by  deed  inter  vivos.(r)  These  charges  being 
provided  for  out  of  the  first  of  the  personal  estate,  the  remainder 
constitutes  the  free  succession,  and  is  subject  to  a  tripartite  divi- 
sion if  legitim  and/u*  relictce  are  both  due,  or  to  a  bipartite  division 
if  only  one  of  these  rights  has  accrued. 
Diminution  of  260.  We  have  also  seen  that  the  amount  of  the  succession  is 

iubu^dMds  liable  to  be  diminished  by  the  alienation  of  the  husband's  move- 

(A)  Nisbet  v.  NisbeVs  Trs.,  24  Feb.  1886,  (it)  Tnjra,  chapter  7. 

18  Sh.  517 ;  supra,  {  244.    On  the  subject  (o)  That  is,  debts  for  which  the  executry 

of  jus  relictce  generally,  see  Erek.  8,  9, 16  estate  is  liable  either  primarily  or  by  rea- 

and  21 ;  1  Bell,  Com.,  682  (6th  ed.  681) ;  son  of  the  insufficiency  of  the  heritable 

1  Fraser,  688.  estate,  Ersk.  8,  9,  22 ;  Raith  v.  Meldrum, 

(•)  Breadalbane  Trs.  v.  Breadalbane,  11  1628,  1  Br.  Sap.,  57 ;  Johnston  v.  Cochrane, 

March  1848,  15  Jur.  889.  18  Jan.  1829,  7  Sh.  226. 

(k)  Erskine,  Bell,  and  Fraser,  ut  supra.  (p)  Moncriefe  v.  Monypenny,  1713,  M. 

Under  the  old  law  this  provision  was  not  8945 ;  Breadalbane  Trs.  v.  Buckingham,  26 

due  in  the  case  of  the  dissolution  of  the  May  1842,  4  D.  1259. 

marriage  within  a  year  and  day  without  (q)  Murray  v.  Murray,  1678,  M.  2872 ; 

the  birth  of  a  living  or  viable  child.     In  Fraser  v.  Bishop,  1688,  M.  8941 ;  M'Kay 

successions  accruing  since  25th  May  1855,  v.  Fowler,  1744,  M.  8948 ;  Breadalbane  Trs. 

the  date  of  the  Moveable  Succession  Act  v.  Buckingham,  11  Mar.  1848, 15  Jur.  889 

(18  Vict,  c.  28),  the  rule  is  as  stated  in  (cases  on  Bonds  of  Provision).   Sandilands 

the  text  v.  SandOands,  1671,  M.  8941 ;  Dickson  v. 

(J)  Stair,  8, 8, 60;  Ersk.  8, 9,  80 ;  1  Bell,  Young,  1678,  M.  8944  (cases  on  Antenup- 

Com.  142;  MlAulay  v.  BM,  1712,  M.  8848.  tial  Contract  Provisions).    Also  Anderson 

(m)  This  is  implied  in  the  definition  of  v.  Miller,  1799,  Hume,  282. 

jus  relkUe,  as  a  provision  due  ex  lege.    If  (r)  See  this  more  fully  explained,  supra, 

it  were  liable  to  be  defeated  by  will,  it  {  248. 
would  not  be  a  legal  provision,  but  strictly 
a  share  of  intestate  succession. 


inter  vivos. 


IN  RELATION  TO  MOVEABLE  ESTATE. 


127 


able  estate  in  his  lifetime,  or  by  its  conversion  into  heritage.  (*)  The  oxarkb  n. 
wife,  although  vested  by  a  fiction  of  law  with  a  common  interest  in 
her  husband's  personal  estate,  has  no  power  to  control  him  in  the 
exercise  of  his  right  of  disposing  of  it.  Deeds  executed  on  death- 
bed,^) as  well  as  gratuitous  alienations  which  are  either  undelivered 
or  revocable  by  the  grantee,  (u)  may  be  set  aside  by  the  widow  in 
so  far  as  her  claims  are  thereby  prejudiced  or  their  amount  lessened. 
These  point3  have  been  fully  considered  in  treating  of  legitim ;  and 
as  the  rights  of  legitim  and  jus  relictce  may  now  be  regarded  as  com- 
pletely assimilated,  it  is  unnecessary  to  pursue  the  discussion  of  the 
subject,  (x)  In  the  recent  case  of  Muirhead  v.  Lindsay,  (y)  it  was 
held  that  sums  due  under  policies  of  assurance  effected  by  a  hus- 
band on  his  life  were  subject  tojusrelicke, — distinguishing  the  case 
from  Wight  v.  Brown,  where  the  claim  was  at  the  instance  of  the 
wife's  executors :  Lord  Deas  intimated  a  doubt  whether  the  latter 
case  were  well  decided. 

261.  Jus  relictcB  vests  by  survivance,  and  entitles  the  widow  to  Vesting  of  jus 
apply  for  confirmation  as  executrix  qua  relict,  if  the  executors, reUdtB- 
nominate  or  at  law,  fail  to  make  up  a  title.    We  refer  to  our  obser- 
vations on  the  vesting  of  legitim  in  the  preceding  section.  (2) 


(«)  SeeAgnev  v.  Agnew,  1775,  M.  8210; 
lady  Babnain  v.  Graham,  1721,  M.  S199  ; 
and  cases  reported  by  Hume,  voce  "  Legi- 
tim." 

(0  Hog  y.  LasKUy,  7  May  1792,  8  Pat. 
247;  Milroy  v.  MiWoy,  1808,  Hume,  286. 

(v)  Millie  y.  Millie,  18  Mar.  1807,  6  Pat. 
160 ;  Hog  y.  Bog  or  Lashley,  as  reversed, 
12  July  1804,  4  Pat  681 ;  and  cases  cited 
in  section  2,  supra. 

(x)  The  complete  identity  of  the  prin- 
ciples which  regulate  the  legal  rights  of 
the  widow  and  children  will  be  better  seen 
when  we  come  to  treat  of  the  Satisfaction 
and  Discharge  of  these  rights.  The  law  of 


legitim  may  be  said  to  govern  jus  rtlicta 
although  there  are  some  peculiarities  of 
the  former,  arising  from  its  being  a  fund 
divisible  among  several  objects,  which  have 
no  counterpart  in  the  law  of  j'us  relictct. 

(y)  Muirhead  v.  Lindsay,  6  Dec.  1867. 
See  Wight  v.  Brown,  11  D.  469. 

(z)  See  Stair,  8,  8,  60 ;  Ersk.  8,  9,  80 ; 
1  Bell,  Com.  142 ;  1  Fraser,  690.  As  a 
consequence  of  the  doctrine  that/u*  relictm 
vests  by  mere  survivance,  interest  is  due 
upon  it  from  the  date  of  the  husband's 
death,  where  the  estate  is  productively  in- 
vested ;  M'Intyre  v.  M'lntyre's  Trs.%  9  July 
1866,  8  Macph.  1074. 
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CHAPTER  VII. 

EXCLUSION  OF  LEGAL  CLAIMS  BY  WILL  OR 

CONTRACT. 


I.  Satisfaction  and  Discharge  of  Legitim. 
II.  of  Jut  ReUeta. 


III. 
IV. 


of  Ttrtt  and  Courtesy. 

of  Exeeutry  and  Heritable  Suc- 


cessum. 


Legal  relations 
of  the  subject 


262.  This  chapter  is  concerned  with  the  investigation  of  ques- 
tions of  a  higher  order  of  complexity  than  those  which  have  hitherto 
engaged  our  attention.  It  may  be  placed  either  in  its  present  po- 
sition in  this  work,  or  as  a  branch  of  the  law  of  testamentary  suc- 
cession, according  to  the  point  of  view  which  is  chosen.  We  think, 
however,  that  any  exposition  of  the  law  of  intestate  succession  would 
be  incomplete  which  did  not  embrace  as  an  integral  part  of  the  sub- 
ject the  discussion  of  the  exclusion  of  the  legal  claims  of  the  de- 
funct's widow  and  children,  and  of  the  right  of  succession  of  his 
legal  representatives. 
r^dliSe0^  263-  The  exclusion  of  legal  claims  is  effected  in  two  different 
tingrished.  modes,  which  it  is  necessary  carefully  to  distinguish,  and  which  are 
termed  Satisfaction  and  Discharge.  A  legal  claim  is  said  to  be 
satisfied  when  a  testamentary  provision  is  given  in  place  of  it,  the 
renunciation  of  the  legal  claim  being  made  a  condition  of  the  gift. 
In  this  case  the  legatee  has  the  right  of  election  between  the  legal 
claim  and  the  conventional  provision.  A  legal  claim  is  said  to  be 
discharged  when  it  is  renounced  inter  vivos,  either  in  the  antenup- 
tial contract  of  the  deceased,  or  by  the  claimant  personally,  as  after- 
wards explained. 


SECTION  I. 


SATISFACTION  AND  DISCHAKGE  OF  LEGITIM. 


importance  of         264.  We  shall  begin  with  the  subject  of  legitim,  because  the 

satisfaction  in    rules  which  regulate  the  discharge  and  satisfaction  of  that  interest 

[egStfa. to        are  better  understood  and  more  precisely  ascertained  than  is  the 

case  with  the  other  legal  claims.     A  clear  perception  of  the  opera- 
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oru- 


tion  of  the  doctriue  of  satisfaction  upon  legitim,  will  greatly  facili-  qhaptkb  ™ 
tate  the  exposition  of  the  same  principle  as  applied  to  jus  relictce, 
terce,  courtesy,  executry,  and  the  right  of  inheritance.  In  fact  it 
will  only  be  necessary,  in  treating  of  other  legal  claims,  to  point 
out  the  distinctions  depending  on  the  nature  of  the  claim,  which 
control  the  application  of  those  general  rules  that  have  been  esta- 
blished with  reference  to  legitim. 

266.  The  right  of  the  individual  member  of  a  family  may  be  How  legitim 
extinguished  in  various  ways.     (1)  It  may  be  expressly  discharged  SS^ed  ori 
by  the  declaration  of  his  parents  in  their  antenuptial  contract,  or  ti*fied* 
by  his  own  deed  ;   (2)  it  may  be  satisfied  by  acceptance  of  a  tes- 
tamentary provision  declared  to  be  in  lieu  of  legitim,  or  by  ac- 
ceptance of  a  provision  under  a  general  settlement  which  disposes 
of  the  legitim  fund  ;  (3)  it  may  be  extinguished  wholly  or  partially 
when  the  claimant,  being  heir-at-law  to  his  father,  succeeds  to  the 
heritable  estate,  in  consequence  of  the  younger  children's  right  to 
require  the  heir  to  collate  ;  or  again,  (4)  it  may  be  satisfied  or  com- 
pensated by  advances  made  to  the  claimant  by  the  father  in  his  life- 
time, which  are  imputed  to  account  of  legitim  by  the  operation  of 
the  doctrine  of  collatio  bonorum  inter  liberos. 

266.  (1)  With  respect  to  discharges  by  deed ;  in  practice,  express  Express  dis 
discharges  of  legitim  only  occur  in  marriage-contracts.  Unless  where  §^Ea  his*  ma 
the  father  has  married  without  a  contract  there  is  no  necessity  for  a  ^t^jf out 
personal  discharge,  as  antenuptial  contracts  invariably  exclude  the 
legitim,  and  such  an  exclusion  is  held  to  be  equivalent  to  an  oner- 
ous discharge  of  the  right,  provided  a  certain  sum,  however  small, 
is  given  in  lieu  of  it.  (a)  The  exclusion  must  be  made  applicable 
in  express  terms  to  the  person,  as  well  as  to  the  right.  The  word 
legitim  is  the  most  proper  to  denote  the  right,  though  "  portion 
natural n  and  "bairn's  part,"  which  are  associated  with  it  in  the 
ordinary  style  of  marriage-contracts,  would  probably  be  held  suffi- 
ciently expressive  of  the  intention,  (b)  Since  the  decision  in  the 
case  of  Keith's  2V*.,(c)  it  may  be  assumed  that  "  children  of  the 
marriage  "  is  the  expression  most  properly  descriptive  of  the  per- 
sons, where  the  intention  is  to  exclude  the  heir  as  well  as  the 
younger  children,  (d) 


mar- 

a 


(a)Ersk.  8,  9,  23 ;  Bankt.  vol.  2,  p.  883 ; 
BeU,  Pr.  {  1587 ;  Maitland  v.  Maitland,  14 
Dec.  1843,  6  D.  244. 

(*)  BreadaUxme  Trs.  v.  Marchioness  of 
Chandos,  16  Aug.  1886,  2  S.  &  M>L.  377, 
affirming  14  Sh.  809. 

(e)  Keith's  Trs.  v.  Keith,  19  D.  1040, 
Bee  also  Maitland  v.  Maitland,  supra. 

VOL.  I. 


(d)  It  is  a  serious  mistake,  and  one  that 
has  occasioned  great  hardship  to  families, 
to  exclude  the  legitim  of  the  younger 
children  only.  The  effect  of  this  mistake 
is  to  give  the  heir  an  undefeasihle  right 
to  one-third  of  the  moveable  succession  ; 
Lord  Panmure  v.  Crokai,  22  Nov.  1864, 
17  D.  85. 
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ohaptbb  tii.        267.  Further,  an  antenuptial  contract  has  the  effect  of  construc- 

h      tiyely  discharging  the  legitim,  when  by  its  provisions  the  univer- 

•otenaptui  eon-  sitas  of  the  parents'  moveable  estate  is  settled  upon  the  children  of 

oTSeenSre*    the  marriage  absolutely  or  subject  to  a  power  of  division,  express 

illCceBlllon•        or  implied  ;(e)  or  upon  the  wife  in  liferent  and  the  children  of  the 

marriage  in  fee ;(/)  or  even  upon  the  wife  in  fee-simple ;   for 

until  marriage  every  man  has  the  uncontrolled  power  of  disposition 

of  his  whole  fortune  ;  and  if  he  settle  it  all  upon  his  intended  wife 

by  an  onerous  act — which  an  antenuptial  provision  to  the  wife  is — 

there  remains  no  free  fund  from  which  legitim  can  be  claimed. (<j) 

Legitim,  it  is  scarcely  necessary  to  add,  cannot  be  extinguished  or 

diminished  by  a  bequest,  mortis  causa  donation,  or  trust  conveyance 

of  the  estate  to  another  child,  and  still  less  to  a  stranger.  (A) 

Discharge  when        268.  Express  discharge  by  the  child  occurs  in  practice  when  a 

rjlrty  to  the    parent,  who  has  not  discharged  his  children's  legitim  on  the  occa- 

TOnto»ct!*rnag^  8i°n  °f  his  own  marriage,  becomes  a  party  to  the  marriage-contract 

.of  one  of  his  children  as  granter  of  a  provision, — which  may  either 

be  in  the  form  of  a  present  payment  or  of  an  obligation  to  pay, — 

and  declares  that  the  provision  is  to  be  taken  in  satisfaction  of 

legitim.    The  acceptance  of  the  provision  is  sufficiently  signified  by 

the  child's  subscription  of  the  contract,  which  is  in  effect  a  discharge 

of  the  right  to  legitim.    We  have  already  observed  that  a  discharge 

of  legitim  is  not  to  be  implied,(t) — a  rule  which  is  illustrated  by 

one  of  the  points  in  the  Breadalbane  succession  case.     One  of  the 

daughters  of  the  Marquis,  by  her  marriage-settlement  in  the  English 

form,  had  accepted  a  sum  secured  to  her  "  as  her  portion  or  fortune." 

This  was  maintained  to  be  equivalent  to  a  discharge  of  the  legitim ; 

but  it  was  held,  both  by  the  Court  of  Session  and  the  House  of  Lords, 

that  the  right  to  the  portio  legitima  was  not  discharge  by  a  form 

of  expression  in  which  the  significant  part  of  the  legal  term  was 

wanting.  (A) 

(e)  Home  v.   Walton,  1767,  5  Br.  Sup.  Paton,  681  (6th  point) ;  see  Lord  Eldon's 

380,  overruling  the  principle  laid  down  in  speech  reported  at  great  length,  p.  603. 

Stirling  v.  Luke,  1782,  1  Or.  &  St.  216,  The  older  cases  on  this  point  are  noted  in 

and  Burden  v.  Smith,  1788,  1  Cr.  St.  &  P.  Fraser  1,  661. 

214.  (t)  Stair,  8,  8,  46 ;  Ersk.  8,  9,  23 ;  Clark 

(/)  Fisher's  Trs.  v.  Fisher,  19  Nov.  1844,  v.  Burns,  27  Jan.  1886,  16  Sh.  826,  and 

7  D.  129.     See  Lawrie  v.  EdmowTt  Trs.,  cases  there  cited ;  Breadalbane  case,  infra. 

Hume,  291.  (k)  Breadalbane' 9  Trt.  v.  Marchioness  of 

(a)  Per  curiam  in  Fisher's  Trs.,  supra.  Chandos,  14  Sh.  809,  16  Aug.  1886, 2  a  & 

A  partial  settlement  of  the  conquest  hy  M'L.  877,  overruling  the  early  case  of  Nit- 

antenuptial  contract,  upon  the  children  of  bet  v.  Nisbet,  1726,  Robertson,  694,  as  to 

the  marriage,  does  not  of  course  imply  an  which  see  Lord  Colonsay's  remarks,  19  D. 

exclusion  of  legitim  as  to  the  remainder ;  1067.    See  also  as  to  exclusion  of  legitim 

see  Nisbet  v.  Nisbet,  1726,  Robertson,  694.  in  the  father's  lifetime,  Smith  v.  EUeis, 

(A)  LashUy  v.   Hog,   12  July  1804,  4  1622,  M.  4777. 
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269.  (2)  The  exclusion  of  the  right  of  legitim  by  antenuptial  qhaptkb  vh. 
contract,  or  by  discharge  executed  in  the  lifetime  of  the  father,  is  _      .     f .. 
sometimes  termed  "  foris-familiation."    In  either  case  it  operates  legitim  by  eiec- 
in  favour  of  the  other  children  of  the  marriage  whose  right  to  legi-  S^J^a 
tim  has  not  been  excluded,  (2)  in  the  same  way  as  if  the  child  had 
died  during  the  lifetime  of  the  father,  and  therefore  before  the  right 
vested,  (m)     Where,  on  the  other  hand,  the  right  to  a  share  of  legi- 
tim is  forfeited  in  consequence  of  the  child  electing  to  take  his  pro- 
visions under  a  testamentary  deed  which  disposes  of  the  legitim, 
the  benefit  of  the  share,  which,  if  claimed,  must  have  come  out  of 
the  residuary  fund,  enures  to  that  fund.(w)     The  principle  of  the 
distinction  was  thus  stated  by  the  late  Lord  President  of  the 
Court :(o)  "When  the  father,  by  transaction  in  his  lifetime,  extin- 
guishes the  claim  for  legitim  which  his  child  would,  in  the  event 
of  survivance,  have  been  entitled  to  make  against  the  succession, 
the  effect  of  that  transaction  is  to  relieve  the  succession  from  the 
eventual  claim  of  that  child,  just  as  if  the  child  had  died,  or  been 
foris-familiated.     That  relief  to  the  succession  is  what  the  father 
acquires  by  the  transaction ;  but  the  succession  so  relieved  becomes, 
on  the  death  of  the  father,  subject  to  the  operation  of  the  law,  and 
must  undergo  the  division  which  the  law  has  appointed  in  regard 
to  the  moveable  estate  and  succession  of  every  man.     Whereas, 
when  no  transaction  binding  on  the  child  has  taken  place  during 
the  father's  lifetime,  and  when  by  the  father's  death  the  right  to 
legitim  has  opened  to  and  become  fully  vested  in  the  child,  and  such 
child  agrees  to  take  in  lieu  thereof  a  provision  which  the  father  had 
put  in  his  option, — that  is  a  transaction,  not  with  the  father,  but 
with  the  representatives,  who  in  that  way  satisfy  the  claim,  and  are 
entitled  to  the  benefit  of  the  relief  so  obtained."    If  the  legitim  of 
all  the  children  is  discharged  during  the  lifetime  of  the  parent,  the 
legitim  fund  is  necessarily  extinguished,  and  the  succession  is  then 
divisible  in  equal  shares  between  the  widow  and  next  of  kin. 

270.  The  doctrine,  that  the  acceptance  of  a  provision  under  a  Acceptance  of 
total  settlement  operates  in  satisfaction  of  legitim,  is  now  so  well  TuSS^Si^ 
established  that  it  is  unnecessary  to  refer  in  detail  to  the  cases. (p)  tS^Ssm!^^ 

(J)  Hog  v.  Lasklcy,  7  May  1792,  8  Paton,  M'Mwrrayv.  M^  Murray  8  Trs.  17  July  1862, 

247,  where  the  legitim  was  discharged  by  14  D.  1048,  and  Macdougall  v.  Wilson,  20 

the  children  in  consideration  of  an  imme-  Feb.  1858,  20  D.  658. 
diate payment;  and  Lord  Pan/muni.  OrokcU,         (n)  Fisher's  Trt.  v.  Dixon,  6  Apr.  1848, 

29  Feb.  1856, 18  D.  708,  where  it  was  ex-  2  Bell,  68,  affg.  2  D.  1121. 
eluded  by  antenuptial  contract  in  conside-         (o)  Lord  Colonsay,  18  D.  709. 
ration  of  provisions  payable  after  the  fa-         (p)  See  the  following  cases,  among  many 

ther's  death.  others,  which  illustrate  the  principle  :— 

(m)  That  the  right  to  legitim  vests  by  Breadalbane  Trs.  v.  Duchess  of  Buckingham, 

survivance  was  authoritatively  fixed  by  5  Mar.  1840,  2  D.  731 ;  Xicolsoris  Assig.  v. 
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<  HAPTKIl  VII. 


Appointment  of 
a  universal 
legatee  does  not 
affect  legitim  or 
jits  relictce. 


Compensation 
of  claim  to 
legitim. 


Collation  be- 
tween heir  and 
executor. 


A  total  settlement  is  in  effect  a  disposition  of  the  legitim,  and  tbe 
legatee  must  therefore  elect  between  his  rights  under  the  settle- 
ment and  his  legal  claims.  As  to  the  effect  of  election  upon  the 
rights  of  other  beneficiaries,  reference  is  made  to  the  subsequent 
chapter  upon  Election,  (q) 

271.  It  has  been  laid  down,  however,  on  high  authority,  that 
the  acceptance  of  a  legacy  or  special  provision  under  a  partial  settle- 
ment of  moveable  estate,  does  not  preclude  the  legatee  from  claim- 
ing his  legitim. (r)  In  the  case  of  White  v.  Fifday,(s)  where  the 
father  of  a  family  appointed  his  widow  "  sole  executrix  and  universal 
legatee/'  it  was  ruled  by  a  unanimous  judgment  of  the  Second  Divi- 
sion that  the  testament,  although  operative  as  a  conveyance  of  the 
entire  legal  estate  for  the  purposes  of  administration,  disposed  of  the 
beneficial  interest  in  the  dead's  part  alone ;  insomuch  that  the  child- 
ren, after  executing  a  ratification  of  the  testament,  were  entitled  to 
legitim  in  competition  with  the  trustee  on  the  executrix's  estate.  It 
follows,  therefore,  that  where  a  universal  legacy  of  the  moveable 
estate  is  given  to  one  child,  under  burden  of  provisions  to  the  other 
children,  legitim  may  be  claimed  by  the  general  legatees  in  addi- 
tion to  their  provisions.  A  provision  of  heritage  will  not  be  pre- 
sumed to  be  in  satisfaction  of  legitim. (t) 

272.  (3)  The  right  to  legitim  may  also  be  extinguished  or  compen- 
sated where  the  other  children  meet  the  claim  by  the  counter  claim 
of  "  collation,"  directed  either  against  the  heritable  estate  to  which 
the  child  sustaining  the  character  of  heir-at-law  has  succeeded,  or 
against  moveable  funds  advanced  to  the  child  by  the  parent  during 
his  lifetime.  Collation  as  between  heir  and  executor,  we  may  re- 
mind the  reader,  extends  to  property  to  which  the  heir  succeeds  by 
singular  titles,  e.g.,  entailed  estate,  provided  he  is  heir  alioqui  sue- 


Macalister's  Trs.,  2  Mar.  1841,  8  D.  676; 
Minto  v.  Kirkpatrick,  20  May  1842,  4  D. 
1224 ;  Wilson's  Trs.  v.  Wilson,  1  July  1848, 
16  Soot  Jur.  549 :  Collier  v.  Collier,  6  July 
1833,  11  Sh.  913,  and  F.C. ;  Henderson  v. 
Henderson,  1782,  M.  8191. 

(q)  Chapter  27. 

(r)  Collier  v.  Collier,  ut  supra,  per  Lord 
Glonlee;  Howden  v.  Crighton,  infra,  and  see 
remarks  in  note  to  report  of  Collier's  case ; 
Henderson  v.  Henderson,  ut  supra,  decree. 

(s)  White  v.  Finlay,  16  Nov.  1861, 24  D. 
88. 

(t)  Howden  v.  Crighton,  18  May  1821, 
1  Sh.  18,  N.E.  16 ;  Marshall  v.  Marshall's 
Trs.,  21  Nov.  1829,  8  Sh.  110.     On  the 


subject  of  the  satisfaction  of  legitim  by  tes- 
tamentary provisions,  and  by  payments 
after  the  father's  death,  reference  is  also 
made  to  the  cases  of  Ross  v.  Mackenzie,  IB 
Nov.  1842, 6  D.  161 ;  Paterson  v.  Monerieff, 
16  May  1866,  4  Macph.  707  (as  to  Dis- 
charge in  Ignorance  of  the  Right) ;  Steven- 
son v.  Hamilton,  7  Dec.  1838,  1  D.  181,  and 
Lowson  v.  Young,  15  July  1854, 16  D.  1098 
(as  to  Election) ;  Gourlay  v.  Wright,  23 
June  1864,  2  Macph.  1284  (mora  pleaded 
as  a  defence  to  the  claim) ;  Lord  Panmurt 
v.  Crokat,  18  D.  708,  and  M* Murray  v. 
MlMurrayys  Trs.,  14  D.  1048  (as  to  Ho- 
mologation and  personal  Bar). 
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cessurus.(u)  That  it  operates  practically  in  the  way  of  compeusa-  chapter  vn. 
tion,  is  evident  from  the  import  of  the  two  leading  modern  cases, 
Anstrulher  v.  Anstrutlm,  and  Fisher's  Trustees  v.  Fisher. (x)  In 
the  former  case,  the  heir,  who  succeeded  to  the  estate  in  virtue  of 
an  entail  executed  by  an  ancestor  of  his  father,  could  not  convey 
the  fee  to  the  younger  children ;  but  nevertheless  they  were  held 
entitled  to  impute  the  value  of  his  life  interest  in  the  estate  in  ex- 
tinction of  his  share  of  the  total  succession.'  In  the  latter  case, 
it  was  expressly  found  that  the  heir  was  not  bound  to  execute  a  pro 
indiviso  conveyance  of  the  heritable  estate  in  favour  of  the  family ; 
but  that  it  was  competent  and  sufficient  to  have  the  value  of  the 
estate  ascertained,  with  the  vidw  of  imputing  it  in  part  payment 
of  the  eldest  sons  share  of  the  total  succession. (y) 

273.  Referring  to  the  next  chapter  for  an  exposition  of  the  law  CoU«Ho  hmu- 
of  collatio  bonorum  inter  liberos,  it  is  only  necessary  here  to  observe  ISJro?. 
that  the  object  of  such  collation  is  to  secure  an  equitable  division  of 
the  legitim  fund.  The  principle,  as  stated  by  Erskine,(z)  is,  that  all 
provisions  given  by  a  father  to  his  children  during  his  lifetime  are 
imputed  in  satisfaction  of  legitim,  including  not  only  the  tocher 
given  on  his  child's  marriage,  but  sums  of  money  advanced,  though 
without  any  written  acknowledgment,  or  obligation  to  account. 
"Advances,"  says  Professor  Bell, (a)  "  will  be  imputed  to  the  legi- 
tim in  the  following  circumstances :— if  made  for  the  purpose  of 
setting  the  child  up  in  trade ;  or  for  a  settlement  in  the  world ;  or 
for  a  marriage  portion."  In  conformity  with  this  principle,  it  was 
held,  in  Johnston  v.  Cochran,(b)  that  a  daughter  who  had  received 
£500  as  a  marriage  portion  from  her  father,  and  in  Kay  v.  Kay,(c) 
that  a  son  to  whom  advances  had  been  made  to  establish  him  in 
business,  were  bound  to  impute  these  provisions,  with  interest,  in 
satisfaction  of  legitim.  The  exceptions  are, — (1)  advances  in- 
tended as  a  recompense  for  services  rendered  \{d)  (2)  advances  for 


(u)  Anstrulher  v.  Anstruiher,  20  Jan. 
1886, 14  Sh.  272. 

(x)  Anstruther's  case,  supra;  Fisher's 
Trs.  v.  Fisher,  6  Dec.  I860,  18  D.  246. 

(y)  Fisher's  Trs.  v.  Fisher,  decree,  13  D. 
261.  See  the  separate  chapter  on  Colla- 
tion (chapter  8). 

(*)  £rak.  3,  9,  24  and  26. 

(a)  Bell,  Pr.  g  1688.  As  advances  made 
inter  vivos  out  of  the  revenues  of  heritable 
property  do  not  tend  to  diminish  the  legitim 
fund,  they  do  not  fall  to  be  collated  (Ersk. 
ui  supra ;  Marshall  v.  Marshall's  Trs.,  21 
Nov;  1829,  8  Sh.  110). 

(b)  Johnston  v.  Cochran,  13  Jan.  1820, 


7  Sh.  226 ;  see  Nicolsoris  Tr.  v.  Macalistert 
2  Mar.  1841,  8  D.  676.  See  Cod.  lib.  6, 
tit.  20,  1.  17  and  20  (Pr.  and  }  1)  ;  Cod. 
lib.  8,  tit.  28, 1.  29  and  30  (§  2). 

(c)  Kay  v.  Kayy  12  July  1844,  16  Scot. 
Jur.  660 ;  Campbell  v.  Anstruther,  16  Juno 
1887,  F.C. ;  Duke  of  Buccleugh  v.  M.  of 
Tveeddale,  1077,  M.  2369. 

(d)  See  Minto  v.  Kirkpatrick,  23  May 
1833,  11  Sh.  632,  where  it  was  decided 
that  a  son  taken  into  partnership  with  his 
father  was  not  bound  to  collate  the  value  of 
the  share  in  the  stock  in  trade  assigned  to 
him  ;  also  Gunn  v.  Ounns  Tr.t  28  Feb. 
1838,  11  Sh.  484. 
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chapteb  vii.  maintenance  and  education  in  minority,  or  prior  to  emancipation, 
and  which  are  due  ex  debito  naturali;  (e)  and  (3)  advances  made  in 
loan,  and  for  which  the  child  was  liable  in  repayment  to  the  father 
and  his  executors.  (/)  In  short,  collation  applies  to  provisions  as 
distinguished  from  payments  under  obediential  obligations,  or  on 
the  footing  of  contract. 

274.  The  right  of  collation  must  not  be  confounded  with  the 
right  of  the  children  to  reduce  conveyances  to  a  favoured  child  not 
completed  by  possession,  as  being  in  defraud  of  legitim.  (y) 


Reduction  of 
conveyances  in 
defraud  of 
legitim. 


SECTION  II. 


Limits  of  the 
subject. 


Express  dis- 
charge of  jus 
relicUe  by  ante- 
nuptial contract. 


To  render  dis- 
charge effectual, 
jus  reUcUK  must 
be  named. 


SATISFACTION  AND  DISCHARGE  OF  JUS  RELICT  A. 

275.  Jus  relictce,  like  legitim,  may  be  either  discharged  by 
agreement,  or  satisfied  by  acceptance  of  an  equivalent  provision. 
There  does  not  seem  to  be,  in  relation  to  this  particular  claim,  any 
room  for  the  application  of  the  doctrine  of  satisfaction  by  advances. 
As  the  husband  is  legally  bound  to  maintain  his  wife  during  the 
subsistence  of  the  marriage,  the  presumption  is,  that  monies  ad- 
vanced to  her  during  his  lifetime  must  have  been  given  in  fulfil- 
ment of  the  husband's  obligation  to  support  her,  and  not  as  a  pro- 
vision for  future  maintenance.  Our  remark  does  not  apply  to  funds 
settled  by  way  of  postnuptial  provision.  Such  provisions  are  sub- 
ject to  similar  rules  of  interpretation  with  antenuptial  provisions, 
and,  as  will  be  seen,  are  in  certain  cases  held  to  be  given  in  satis- 
faction of  legal  provisions.  (A) 

276.  (1)  Discharges  of  jus  relictce  may  be  either  express  or  implied ; 
in  consideration  of  a  provision,  or  of  the  onerous  obligation  implied 
in  marriage.  It  does  not  seem  to  be  correct  to  say  that  jug  relictce 
may  be  gratuitously  discharged;  for  a  discharge  by  antenuptial 
contract,  although  it  were  granted  without  a  pecuniary  equivalent 
— which  in  practice  is  never  done — is,  in  contemplation  of  law,  an 
onerous  discharge ;  and  a  discharge  granted  after  marriage,  without 
adequate  consideration,  is  not  binding,  (t) 

277.  As  we  had  occasion  to  remark  with  reference  to  legitim, 


(e)  Irving  v.  Irving,  1694,  4  Br.  Sap. 
144.    See  Stair,  3,  8,  26. 

(/)  Webster  v.  Rettie,  4  June  1869,  21 
D.  916.  See  the  English  cases  on  the 
doctrine  of  advancement,  cited  in  this  re- 
port, 21  D.  921. 

(g)  Hog  v.  Lashley,  7  May  1792, 8  Paton, 
247;  Johnston  v.  Johnston,  23  June  1841, 


Hume,  290;  Bcdmain  v.  Graham,  1721,  M. 
8199. 

(A)  The  fact  that  such  donations  are  re- 
vocable during  life,  does  not  interfere  with 
the  application  of  the  principle  under  con- 
sideration. 

(t)  Hunter  (Roughead's  TV.)  v.  Dickson, 
6  Sh.  267,  N.E.  248;  19  Sept.  1831,  6  W. 
&  S.  466. 
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the  right  intended  to  be  discharged  ought  to  be  described  by  its  chaptm  vn. 
proper  name.(&)  A  widow  to  whom  an  annuity  had  been  provided 
in  her  antenuptial  settlement  in  the  English  form,  which  annuity 
she  accepted  "  in  lieu  and  full  bar  and  satisfaction  of  the  dower  or 
thirds,  which  at  common  law  or  by  custom  she  can  or  otherwise 
might  claim  from  the  estates  of  her  husband/'  and  also  "  in  full 
bar  and  satisfaction  of  terce,"  was  held  not  to  have  discharged  her 
jus  relictce  under  that  expression,  but  to  be  entitled  to  claim  it  in 
addition  to  the  provisions  settled  upon  her  by  the  contract. (Z)  It 
had  previously  been  held  that  a  general  discharge,  as  of  "any  ali- 
ment or  other  provision  of  the  law  competent  to  her  as  a  wife,"(ro) 
or  of  "  all  that  she  or  her  next  of  kin  could  claim  in  the  event  of 
her  predecease,"^)  was  sufficiently  broad  to  comprehend  jus  relictce. 

278.  Again,  jus  relictce,  equally  with  legitim,  may  be  construe-  Jj£°*^7e 
tively  discharged  during  the  subsistence  of  the  marriage,  by  the  acceptance  of 
acceptance  of  a  provision  under  a  contract  or  settlement,  under  J^we  oat  of 
which  the  husband  disposes  of  the  fund  which  is  subject  to  the  the  entire  C8t*te 
widow's  claim, — that  is,  under  a  settlement  dealing  with  the  total- 
ity of  the  moveable  succession,  (o)     Simple  acceptance  of  a  provi- 
sion inter  vivos,  however  large,  does  not  bar  the  right  to  claim  jus 

relictce  out  of  the  husband's  undisposed-of  estate,  (jp)  The  rule  has 
been  applied  to  provisions  of  every  description,  including  simple 
money  provisions, (q)  settlements  of  conquest,(r)  annuities,(«)  and 
provisions  of  heritage,  (t) 

279.  In  the  case  of  Thomson  v.  Smithy(u)  the  question  was  whether  dis- 
raised  whether  the  acceptance  of  a  liferent  of  the  husband's  whole  fn>^acccptanco 

of  a  liferent  of 
the  husband's 
(*)  Ersk.  8,  9,  16.  Collier  v.  Collier,  6  July  1883 ;  Fraser  v.  whole  estate. 

(I)  K eWCs  Trs.  v.  Keith,  17  July  1857,  Rankine,   17    Dec.    1886,    14    Sh.    174; 

19  D.  1040.     See  infra,  }  280,  as  to  the  MlAulay  v.  Bell,  1712,  M.  8848. 

extent  to  which  jus  relieUB  is  compatible  (r)    Tod  v.    Wemyss,   1770,   M.  6451 ; 

with  the  acceptance  of  testamentary  provi-  Hailes,  884. 

none.  («)  Ross  v.  Mosson,  8  Feb.  1848,  5  D. 

(m)  MOUr  v.  Broun,  1776,  M.  6456 ;  6  488 ;   Dunlop  v.  QreenUei   Trs.,  2  June 

Br.  Sup.  473  ;  Hailes,  678.  1866,  8  Macph.  H.  L.  46. 

(*)  Todv.Wemyss,mO,  M.6451;  and  see  (*)  Gross  v.  Boyes,  16  Jan.  1801,  Hume, 

Ersk.  vt  supra,  and  Bank.  vol.  ii,  p.  886.  484.    It  is  obvious  that  even  a  universal 

The  form  of  expression  last  quoted  in  the  legacy  of  heritage  has  no  effect  upon  the 

text  would  seem  to  be  applicable  in  termini*  rights  of  succession  in  mobilibus  ( Urquhart 

only  to  the  wife's  share  of  the  goods  in  v.  Urquhart,  20  Feb.  1851,  18  D.  742). 

communion,  which,  prior  to  the  Moveable  (u)  Thomson  v.  Smith,  8  Dec.  1849,  12 

Succession  Act,  she  was  entitled  to  be-  D.  276.    See  Leighton  v.  Russell,  1  Dec. 

queath.  1852,  15  D.  126,  and  Baroness  de  Blonay 

(o)  See  the  cases  as  to  legitim,  supra.  v.  Oswald's  Reps.,  17  July  1868,  1  Macph. 

(p)  Keith's  Trs.  v.  Keith,  supra,  and  1147,  where  the  same  question  was  raised 

cases  noted  below.  with  reference  to  the  claim  of  the  wife's 

(q)  Howden  v.  Crichton,  18  May  1821,  executors,  and  the  widow's  claim  of  interim 

1  8h.  14 ;  see  note  to  Faculty  Report  of  aliment. 
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CHAPTEB  Til. 


Satisfaction  of 
jus  relictce  by 
testamentary 
provisions. 


Effect  of  dis. 
charge  or  satis- 
faction in 
enlarging  the 
interests  of 
other  claimants. 


estate  implied  a  discharge  oijus  rdictce.  The  negative  was  pleaded 
as  a  defeiice  to  an  action  by  the  husband's  representatives  against 
the  widow ;  but  it  was  held,  that  as  all  the  parties  had  acquiesced 
in  a  distribution  of  the  estate  upon  a  different  footing,  the  represen- 
tatives were  barred  from  making  a  claim  of  repetition.  Conse- 
quently the  point  was  not  decided.  Lord  Moncreiff  observed  that 
it  was  a  debateable  question,  whether  jus  relictce  was  merged  in  a 
disposition  of  an  entire  liferent  of  all  that  the  husband  had.  The 
case  of  Cbvssfx)  came  very  near  to  that  point;  and  the  cases  re- 
ferred to  by  Mr  Fraser  seemed  to  support  the  proposition,  that 
where  the  wife  had  been  a  party  to  a  deed  or  mutual  contract, 
whereby  she  accepted  of  a  liferent  of  the  whole  or  a  portion  (y)  of 
the  funds,  a  discharge  of  her  own  share  might  be  legally  implied,  (z) 

280*  (2)  The  jus  relictce  will  be  satisfied  by  a  testamentary  pro- 
vision in  favour  of  the  wife,  and  declared  to  be  in  satisfaction  of 
jus  relictce,  either  expressly,  or  by  being  given  as  part  of  a  general 
settlement  under  which  the  husband  disposes  of  the  totality  of  his 
moveable  estate.  And  it  is  immaterial  that  the  wife's  provision  is 
contained  in  a  separate  writing,  if  such  writing  form  part  of  a  total 
settlement. (a)  The  leading  case  is  Keith's  Trustees  v.  Keith,(b) 
where  the  distinction  was  taken  between  a  marriage-contract  pro- 
vision and  testamentary  provisions  by  the  husband.  The  former 
was  considered  not  to  be  in  satisfaction  of  jus  relictce,  because  it 
was  not  given  under  that  condition,  and  the  contract  did  not  dis- 
pose of  the  husband's  whole  estate ;  the  latter  formed  part  of  a  uni- 
versal settlement.  The  wife  was  therefore  held  bound  to  elect  be- 
tween the  testamentary  provisions  in  her  favour,  and  the  jus  relictce, 
increased  by  her  marriage-contract  provision.(c) 

281.  We  refer  to  the  chapter  on  Election  with  reference  to  the 
question  as  to  the  effect  of  discharge,  or  satisfaction  of  the  claim 


(z)   Cross  v.  Boyes,  supra. 

(y)  It  is  clear  that  a  bequest  of  a  por- 
tion of  the  moveable  estate  would  not  im- 
ply a  discharge  of  legal  claims ;  see  Keith's 
Trs.  v.  Keith,  and  other  cases  cited  above. 

(z)  12  D.  282.  The  cases  here  referred 
to  B.Te,—Riddell  v.  Daiton,  1781,  M.  6467 ; 
Tod  v.  Wemyss,  supra  ;  Holmes  v.  Marshall, 
1677,  M.  6448,  8  Br.  Sup.  116 ;  Memies  v. 
Burnett,  1666,  M.  6448,  1  Br.  Sup.  648 ; 
Young  v.  Buchanan,  1669,  M.  6447.  The 
last  case  is  referred  to  by  Fraser  (i.  694) 
as  authoritative.  See  also  Milne  v.  Far- 
quharson,  6  Dec.  1822,  2  Sh.  66,  N.E.  59 ; 
Ersk.  8,  3,  80. 


(a)  Stewart  v.  Stephen,  29  Not.  1832, 
11  Sh.  139. 

(b)  Keith's  Trs,  v.  Keith,  17  July  1867, 
19  D.  1040 ;  see  Bennet  v.  Bennefs  Trs., 
1  July  1829,  7  Sh.  817 ;  Johnstone  v.  Cold- 
stream, 30  June  1848,  6  D.  1297. 

(c)  In  the  case  of  the  Baroness  de  Blowy 
v.  Oswald's  Reps.,  17  July  1868,  1  Macpb. 
1147,  it  was  held  (1)  that  a  widow's  claim 
for  interim  aliment  or  "  alimony"  to  the 
first  term  after  her  husband's  decease  was 
not  excluded  by  annuities  granted  by  the 
husband  inter  vivos;  but  (2)  that  the  claim 
was  excluded  by  acceptance  of  a  liferent 
of  his  testamentary  estate. 
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upon  the  rights  of  other  claimants  of  the  succession. (d)  The  prin-  chapter  vn. 
ciple  is,  that  a  discharge  of  the  jus  relicUz  in  the  husband's  lifetime 
extinguishes  the  right,  so  that  the  moveable  succession  comes  to  he 
divisible  in  equal  shares  betwixt  the  children  entitled  to  legitim 
and  the  husband's  representatives;  but  that  the  acceptance  of  a 
testamentary  provision  in  satisfaction  of  the  jus  relictcr,  after  the 
husband's  death,  operates  in  favour  of  the  representatives  alone,  (e) 


SECTION  III. 
SATISFACTION  AND  DISCHARGE  OF  TERCE  AND  COURTESY. 

282.  Terce  and  courtesy,  like  other  legal  claims,  may  be  made 
the  subject  of  discharge  or  satisfaction. 

283.  The  interest  of  either  of  the  spouses  in  the  property  of  the  How  these 
other  may  be  renounced  simpliciter  by  antenuptial  contract ;(/)  Stisfied  or 
and  even  after  marriage  these  rights  may  be  discharged  for  an^1*8  * 
equivalent  provision,  subject  to  this  qualification,  however,  that  if 

the  consideration  in  a  postnuptial  contract  is  inadequate,  the  dis- 
charge may  be  revoked,  (g)  Terce  and  courtesy  are  of  course  liable 
to  be  affected  by  the  diminution  or  conversion  of  the  estate  which 
forms  the  subject  of  these  rights,  but  this  matter,  which  relates 
to  the  nature  of  the  interest  and  not  to  its  effect  in  competition 
with  testamentary  rights,  has  already  been  considered. 

284.  With  reference  to  the  doctrine  of  satisfaction,  it  is  neces-  Exclusion  of 
sary  to  distinguish  between  terce  and  courtesy.     In  the  former  statute  i68i, 
case,  the  doctrine  is  established  by  the  provision  of  the  Scottish  c' 10* 
statute  1681,  cap.  10,  which  enacts  "  that  in  time  coming,  where  there 

shall  be  a  particular  provision  granted  by  an  husband  in  favours  of 
his  wife,  either  in  a  contract  of  marriage,  or  some  other  writ,  before 
or  after  the  marriage,  that  the  wife  shall  be  thereby  secluded  from 
a  terce  out  of  any  lands  or  annualrents  belonging  to  her  husband,  un- 
less it  be  expressly  provided  in  the  contract  of  marriage,  or  other  writ 
containing  the  said  provision,  that  the  wife  shall  have  right  to  a  terce, 
by  and  attour  the  particular  provision  conceived  in  her  favours." 

285.  In  the  case  of  the  courtesy,  the  right  is  not  excluded  by  a  Distinction  in 
conventional  provision,  unless  accepted  subject  to  a  declaration  that  courtesy. 

it  is  in  lieu  of  courtesy.  (A)     It  is  doubtful  whether  the  acceptance 

(d)  Infra,  chap.  27.  (g)   Chapter  28    (Marriage-Contracts). 

(e)  Fisher  v.  Dixon,  2  Bell,  63,  78 ;  arid  See  Mowat's  Crs.  v.  Lauder,  1697,  M.  6896. 
Campbell'*  Trs.  v.  Campbell  24  D.  1321 ;  (h)  See  1  Boll's  Com.  (5th  ed.)  636 ; 
overruling  Andrews  v.  Sawer,  14  Sh.  689.  1  Fraser,  642;  Primrose  v.  Crawford,  1771 ; 

(/)  See   Hamilton  v.  Bosuxll*  3  Feb.      M.  "  Courtesy,"  App.  No.  1 ;  Hamilton  v. 
1720,  Robertson,  346.  Boswell,  supra. 
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ohaptkb  Tit,  even  of  a  mortis  causa  provision  forming  part  of  a  universal  con- 
veyance of  the  wife's  heritable  estate,  would  deprive  the  husband  of 
his  courtesy,  unless  the  jus  mariti  and  right  of  administration  were 
excluded;  for  the  right  to  the  courtesy  is  in  a  sense  a  continuation 
of  the  jus  mariti  after  the  death  of  the  wife,  and  not  strictly  a  right 
of  succession  ;(t)  and  it  is  not  to  be  presumed  that  a  proprietrix,  in 
disposing  of  her  estate,  means  to  dispose  of  her  husband's  vested 
interest  in  it.  However,  it  may  be  assumed  that  a  trust  for  imme- 
diate division,  giving  a  portion  of  the  estate  to  the  husband  in  lieu 
of  his  liferent,  would  put  him  to  his  election. 

286.  Although  by  the  terms  of  the  statute  1681,  cap.  10,  terce  is 
excluded  by  any  provision  granted  by  the  husband,  it  has  been  held, 
as  an  equitable  construction  of  the  enactment  requires,  that  the 
wife's  acceptance  is  necessary  to  an  effectual  exclusion.  Where  she 
has  not  accepted  the  conventional  provision  stante  nuUrimonio,  her 
right  of  election  at  the  husband's  death  is  indisputable.  (£)  And 
the  infeftment  of  the  wife  in  the  fee  of  a  part  of  the  estate,  without 
her  consent,  will  not  deprive  her  of  her  right  of  election.  (I) 

287.  Whether  terce  is  satisfied  by  a  conventional  provision  un- 
der a  foreign  settlement,  depends  upon  the  question,  whether  that 
provision  is  effectual  and  binding  according  to  the  law  of  the  country 
in  which  it  is  made  ?    The  acceptance  of  a  sum  of  money  as  a  join- 
ture under  an  English  settlement,  has  been  held  sufficient  to  bar  the 
right  of  terce.  (fit)     On  the  other  hand,  where  the  conventional  pro- 
vision included  the  liferent  of  the  price  of  the  granter's  Scotch 
estate,  which,  by  the  form  of  the  deed,  was  not  effectually  con- 
veyed to  her,  the  Court  found  the  widow  entitled  to  terce,  on  the 
principle  that  she  had  not  succeeded  to  the  full  measure  of  the 
conventional  provision  intended  for  her.(n)    In  a  more  recent  case, 
where  a  wife,  by  a  contract  of  separation  executed  in  America,  re- 
ceived from  the  husband  an  annuity  of  £300  per  annum,  and  after- 
wards received  from  the  Court  of  Chancery  of  South  Carolina  a  sum 
in  name  of  alimony  of  20,000  dollars,  the  terce  was  held  not  to  be 
satisfied  by  the  settlement  of  the  annuity,  as  it  was  evident  from 
the  judicial  proceedings  which  had  since  taken  place  that  the  pre- 
vious arrangement  was  only  temporary,  (o) 


Bttbfetkn  of 
terce  by  coo- 
Yentional  pro- 
vision nnaer 
foreign  settle- 
ment 


(i )  Ersk.  Pr.  2,  9,  81 ;  1  Bell's  Com.  (6th 
ed.)  61-2;  1  Fnuer,  687. 

(*)  Stair,  2,  6,  17;  Cowan  v.  Kerr,  15 
Deo.  1880, 9  Sh.  188;  Douglat,  Heron,  #  Co. 
v.  Cant,  1788,  M.  11,461. 

(1)  BeUchier  v.  Moffat,  1779,  M.  16,868. 

(*t)  Counteu  of  Seafield  v.  The  Earl,  8 
Feb.  1814,  F.O. 


(n)  Jankotuka  v.  Anderton,  1791,  M. 
6467 ;  and  see  Ron  v.  AgUonby,  M.  4631 ; 
M.  "Foreign,"  Appx.  No.  6;  16  Dec.  1797, 
8  Pat.  621. 

(©)  Nubett  v.  Niebetft  TV*.  24  Feb. 
1886»  18  Sh.  617. 
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SECTION  IV. 

SATISFACTION  AND  DISCHARGE  OF  EXECUTRY  AND  HERITABLE 

SUCCESSION,  (p) 

288.  Notwithstanding  some  observations  by  Mr  Fraser  of  a  con- m«th«rright 
trary  tendency,  (q)  it  is  more  than  doubtful  whether  the  right  to  moveable  nc- 
undisposed-of  executry  can  be  cut  off  by  a  discharge,  or  satisfied  SdSrgX  * 
by  a  special  provision.  The  passages  in  Stair  and  Erskine  which 
have  been  supposed  to  countenance  the  proposition(r)  seem  rather 
to  imply  that  the  right  will  subsist,  unless  it  is  either  defeated  by 
a  conveyance  of  the  dead's  part  to  some  other  person,  or  by  an  ex- 
press renunciation  on  the  part  of  the  child  himself  in  favour  of  the 
other  members  of  the  family.  The  principle,  that  an  heir  cannot 
be  excluded  from  the  succession  by  disinherison,  has  been  given 
effect  to  in  several  cases  relating  to  heritable  succession ;(*)  and 
although  it  was  held  in  an  old  case  that  a  beneficial  interest  might 
be  given  to  testamentary  executors  bywords  of  nomination,  coupled 
with  words  excluding  the  testator's  next  of  kin,(f)  there  is  no  autho- 
rity for  holding  that  the  interest  of  a  child  in  his  father's  intestate 
succession  can  be  taken  away  by  words  of  mere  exclusion,  whether 
occurring  in  a  marriage-contract  or  a  testament. 

289.  The  case  of  Wilson  v.  Gib8on,(u)  and  that  of  Maitland,  are  Estimate  of  the 
direct  authorities  to  the  contrary.      In  the  former  case,  a  father,  recouautho-  e 
by  two  testamentary  dispositions  in  favour  of  his  daughters,  gave  to  ritie8# 
each  of  them  a  liferent  interest  in  certain  heritable  property,  and 
the  fee  to  their  children,  and  declared  in  both  cases  that  the  con- 
veyances should  be  accepted  "  in  full  satisfaction  of  all  legitim, 
portion  natural,  bairn's  part  of  gear,  executry,  or  other  claims  what- 


(p)  The  right  of  the  children  to  claim 
from  the  father's  estate  the  share  of  the 
Ooods  in  Communion  which  might  hare 
been  bequeathed  by  their  deceased  mother, 
has  been  abolished  by  the  Moveable  Suc- 
cession Act  (18  &  19  Vict.,  c.  28,  {  6),  and 
we  have  thought  it  unnecessary  to  treat  in 
a  separate  section  of  the  satisfaction  of  this 
claim.  The  law  is  stated  by  Mr  Fraser, 
vol.  i,  pp.  595-699.  The  latest  case  that 
has  occurred  is  Sinclair's  Exrs.  v.  Rorison 
(11  Dec,  1852, 16  D.  212),  where  a  father 
having  settled  £800  upon  his  daughter  in 
liferent,  and  her  children  in  fee,  adding 
that  he  included  her  mother's  share  in  that 
sum,  and  the  daughter  haying  repudiated 
the  settlement,  it  was  held  that  the  value 


of  the  deceased  wife's  share  of  executry 
must  be  deducted,  in  accordance  with  the 
declaration  in  the  will.    Leighton  v.  Russell, 

I  Dec.  1852, 15  D.  126,  decided  that  a  life- 
rent of  univerriUu  unaccepted,  did  not  bar 
the  claim  of  the  wife's  executors.  See  the 
cases  noted  infra,  chap.  25,  sect.  8. 

(?)  1  Fraser,  600. 

(r)  Stair,  8,  8,  64 ;  Ersk  8,  9,  28. 

(*)  Blackwood  v.  Dykes,  26  Feb.  1888, 

II  Sh.  448 ;  Sinclair  t.  Traill,  27  Feb. 
1840,  2  D.  694  ;  Stoddart  v.  Thomson,  1784, 
Elch.  "  Succession,"  No.  1. 

(t)  Beuley  v.  Napier,  1789,  M.  6591. 
(u)   Wilson  v.  Gibson,  80  June  1840,  2 
D.  1286. 
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wjcver  which  she  or  her  heirs  can  ask  or  demand  through  my  death 
or  the  death  of  my  deceased  wife,  or  in  any  other  manner  of  way  ; 
and  that  in  case  recourse  shall  be  had  to  any  of  the  said  claims, 
whether  legal  or  conventional,  the  rights  of  both  liferent  and  fee 
hereby  granted  shall  fall  and  become  null  and  void."  He  died  in- 
testate as  to  his  moveable  succession,  leaving  a  widow,  who  was  sepa- 
rately provided  for,  her  legal  claims  having  been  discharged.  The 
Court  held  that  the  daughters  were  entitled  to  the  entire  moveable 
succession  in  equal  shares.  This  case  disposes  of  the  theory  of 
satisfaction  as  applied  to  executry.  In  Maitland  v.  Maitland^x) 
the  interest  of  the  children  of  the  marriage  in  legitim  and  executry 
was  excluded  by  antenuptial  contract ;  and  in  this  case  also,  the 
widow  having  predeceased  her  husband,  the  children  of  the  marriage 
were  held  entitled  to  the  entire  succession.  The  principle  appli- 
cable to  such  cases,  is,  that  an  heir  or  personal  representative  can 
only  be  excluded  by  giving  the  estate  to  another  person. 

290.  It  has,  however,  been  determined  that  a  child  may  re- 
nounce his  right  to  executry  to  the  effect  of  devolving  it  upon  his 
brothers  and  sisters,  in  the  event  of  intestacy,  (y)  But  it  would 
seem  that  such  a  renunciation  will  not  operate  in  favour  of  more 
distant  relatives.  (2)  And  such  renunciation  must  in  express  terms 
apply  to  executry ;  for  a  discharge  of  legitim,  coupled  with  such 
general  words  as  "  all  he  can  ask  or  demand,"  will  not  apply  to 
executry,  which  is  not  a  claim  to  be  demanded,  but  a  right  of  suc- 
cession, (a) 

291.  In  conclusion,  it  is  to  be  observed  that  the  heir's  right  to 
a  share  of  executry  is  held  to  be  satisfied  if  he  accept  the  heritable 
succession,  in  virtue  of  the  doctrine  of  collation,  which  is  elsewhere 
discussed,  (ft)  CoUatio  bonorum  inter  liberos  (which  has  relation  to 
gratuitous  advances)  does  not  affect  the  child's  claim  to  executry ; 
but  the  share  of  executry  accruing  to  a  child  is  of  course  subject 
to  abatement  in  respect  of  proper  debts  incurred  to  the  father, 
including  money  advanced  in  loan  and  entered  in  the  fathers  books 
as  a  debt  due  to  his  estate,  (c) 


(x)  Maitland  v.  Maitland,  14  Dec.  1843, 
6  D.  244. 

(y)  Johnston  v.  Miller,  26  Juno  1847,  9 
D.  1389 ;  Campbell  v.  Campbell,  1738,  Elch. 
"Legitim,"  No.  4;  M.  8187  and  9265; 
Wright  v.  Burnt,  27  Jan.  1835, 18  Sh.  326. 

(2)  Ersk.  ut  supra ;  Bankt.  vol.  2,  p. 
382;  1  Froser,  601,  and  cases  thore  referred 
to;  Campbell  v.  Campbell,  1738,  M.  8187, 
0205  ;  Kleh.  M  Legitim,"  No.  4. 


(a)  Sinclair  y.  Sinclair,  M.  8188 ;  13  Feb. 
1770,  2  Pat.  199;  Anderson  v.  Anderson, 
1748,  M.  5054;  Hepburn  v.  Hepburn,  M. 
5056 ;  Elch.  "  Executor,"  No.  12 ;  PrvngU 
v.  PringU,  1741,  Elch.  "  Legitim,"  No.  6 ; 
and  cases  in  Morrison,  voce  **  General  Dis- 
charge," p.  5046  el  seq. 

(b)  Chapter  8. 

(c)  Webster  v.  Rettie,  4  June  1859,  21  P- 
015. 
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I.  Between  Heir  and  Executor.  |      II.  Among  Children  claiming  Legitim. 


SECTION  I. 
COLLATION  BETWEEN  HEIR  AND  EXECUTOR. 

292.  The  heir-at-law,  if  entitled  to  succeed  as  one  of  the  next  Collation  sppii- 
of  kin,  or  under  the  Moveable  Succession  Act,  to  a  share  of  the  exe-  executry  and  to 
entry  estate,  can  only  lay  claim  to  it  upon  condition  of  collating  or  e&inD- 
communicating  the  heritable  estate  with  the  other  personal  repre- 
sentatives, who  must  then  collate  the  executry  estate  with  him.  (a) 
The  heir  is  subject  to  the  same  obligation  as  a  condition  of  claim- 
ing legitim,  where  he  is  one  of  the  children  of  the  predecessor.  (6) 
But  as  he  cannot  collate  the  same  estate  twice,  his  obligation  is 
held  to  be  fulfilled  by  throwing  the  heritage  into  the  combined  legi- 
tim and  executry  funds  for  the  purpose  of  distribution  according 
to  the  rules  of  personal  succession.     Collation  is  a  privilege  of  the 
heir  which  he  is  not  bound  to  exercise  for  the  benefit  of  the  per- 
sonal representatives  ;  but  it  would  seem  that  an  heir  may  be  com- 
pelled to  collate  by  his  creditors  where  his  doing  so  would  increase 
the  value  of  the  succession,  (c) 

293.  Where,  upon  an  agreement  to  share  heritable  and  move-  Distinction  be- 

tW6£Il  COilfttMOtl 

able  succession,  any  conditions  are  interposed  which  the  law  does  and  agreement 
not  prescribe,  this  is  not  held  to  be  collation,  but  a  conventional to  divide' 
arrangement,  in  which  the  agreement  of  the  parties  is  the  measure 
of  their  rights.  Therefore,  where  the  curator  of  a  lunatic  heir-at- 
law  agreed  with  the  next  of  kin  to  share  the  heritable  and  move- 
fa)  Ersk.  8,  9,  8 ;  1  Bell,  Com.,  5th  ed.  Collation  of  legitim  is  not  mentioned  in  the 
100 ;  Pr.}  I  1910 ;  1  Fraser,  681.  "Institute,"  and  indeed  he  expressly  states 

(b)  Law  v.  Law,  1558,  M.  2865  ;  Mur-      that  legitim  belongs  to  the  younger  child- 
ray  v.  Murray,  1678,  M.  2372 ;  Sinclair  v.      ren  of  the  family;  Ersk.,  8,  9,  28. 
Sinclair,  1768,  M.  8188.  Erskine  appears  to  (c)  See  1  Bell,  Com.,  5th  ed.,  104. 

have  overlooked  the  heir's  right  to  legitim. 
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able  succession,  en  condition  that  his  ward's  share  should  be  paid  en- 
tirely in  money  (the  object  being  to  avoid  the  objection  of  alienage), 
this  was  held  to  be  a  conventional  arrangement,  and  not  to  have 
the  effect  of  converting  the  ward's  succession  from  heritable  to 
moveable,  (d)  And  where  the  eldest  son  of  a  farmer,  in  pursuance 
of  a  family  arrangement,  obtained  himself  confirmed  executor,  and 
entered  on  the  maiigement  of  the  moveable  estate,  which  was  almost 
entirely  absorbed  in  the  payment  of  debts,  it  was  held  that  the  heir 
was  not  liable  to  account  to  his  sister  on  the  footing  that  he  had 
collated,  (i) 

S9i  Jus  relictce  is  not  diminished  by  reason  of  the  heir  claiming 
moveable  succession,  since  the  fund  divisible  amongst  children  or 
representatives  remains  the  same,  whatever  the  number  of  claim- 
ants ;  consequently  the  heir,  even  where  he  is  the  sole  next  of 
Lrin(/),  is  not  liable  to  collate  with  the  relict,  (g) 

296.  The  heir's  right  to  participate  in  the  personal  succession  is 
a  part  of  the  law  of  personal  succession,  and  is  therefore  regulated 
by  the  local  law  of  the  domicile.  The  correlative  obligation  to  col- 
late real  estate  is  a  rule  of  the  law  of  personal  succession  in  Scot- 
land, and  is  therefore  an  obligation  binding  on  any  heir  who  lays 
claim  to  the  personal  succession  of  a  person  dying  domiciled  in 
Scotland,  irrespective  of  the  situation  of  the  real  estate  which  he 
may  be  required  to  communicate.  In  the  application  of  the  rule 
by  which  collation  is  subjected  to  the  operation  of  the  law  of  the 
domicile,  it  has  been  determined,  first,  that  inasmuch  as  collation 
is  unknown  to  the  law  of  England,  an  heir  who  takes  a  share  of  a 
personal  succession  under  the  English  statute  of  distributions,  is 
not  bound  to  communicate  heritable  estate  situate  in  Scotland  which 
he  inherited  from  the  same  ancestor  ;(A)  and,  secondly,  that  a  per- 
sonal representative  of  an  intestate  dying  domiciled  in  Scotland  is 
bound  to  collate  or  communicate  real  estate  in  a  colony  to  which 
he  succeeded  as  heir  under  the  local  law  of  that  colony,  (t) 

The  subjects  of  collation  are,  on  the  one  hand,  the  whole 


t.  Douglas  1763,  6  Br.  Sup.  896,  the  true 
principle  appears  to  have  been  followed, 
bat  the  report  is  very  brief  and  somewhat 
obscure.  Robert**  v.  RoberUon,  16  Feb. 
1816,  F.C.,  and  Trotter  v.  Trotter,  6  Sh. 
78,  N.E.  72,  which  are  indexed  under  the 
head  of  Collation,  were  cases  of  Election 
nnder  the  doctrine  of  Approbate  and  Re- 
probate. 

(•)  Robert**  v.  Moevean,  18  Feb.  1817. 
F.C. 


(d)  Kennedy  v.  Kennedy,  16  Not.  1848, 
6  D.  40, 

(<)  Mitchell  y.  M'Mkkan,  18  Jan.  1862, 
14  D.  818. 

(/)  Trotter  ▼.  Rochead,  1681,  M.  2876. 

\g)  Balmam  v.  Glenfarquhar,  1719,  M. 
2878;  Murray  v.  Murray,  1678,  M.  2874-6; 
Trotter  ▼.  Roehead,  eupra, 

(A)  Balfour  r.  Scott,  1798,  8  Pat  800, 
reversing  the  judgment  of  the  Court  of 
Bewrfon,  M.  2879.     In  the  case  of  Dougla* 
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of  the  free  heritable  succession,  including  heirship-moveables  ;(t)  qhaftbb  tiu, 
and,  on  the  other,  the  whole  of  that  part  of  the  free  moveable  suc- 
cession upon  which  the  heir  has  a  claim — that  is,  executry  or  legitim, 
or  both,  as  the  case  may  be. (I)  In  the  heritable  estate  leases  are,  of 
course,  included  ;(m)  and  it  is  of  no  consequence  that  assignees  are 
excluded  hy  the  terms  of  the  lease,  for,  as  will  be  seen  hereafter, 
the  obligation  to  collate  may  be  fulfilled  by  crediting  the  common 
fund  with  the  value  of  the  heritable  property  which  is  to  be  col- 
lated (n) 

297.  The  questions  which  arise  in  the  distribution  of  estate  may  Qnattasiutod. 
be  classified  as  follows : — (1)  What  heirs  are  subjected  to  the  law 

of  collation ;  (2)  The  mode  of  giving  effect  to  collation ;  and  (3) 
Collation  as  affected  by  Testamentary  Provision,  Contract,  or  Dis- 
charge. 

298.  I.  What  Heirs  are  subjected  to  the  Law  of  Collation.  General  rule 
— The  case  which  bests  illustrates  collation  between  heir  and  exe-  relation  to™ 
cutor  is  that  of  an  eldest  son  and  heir-at-law  claiming  legitim  and  j!*!^^ 
executry  along  with  his  brothers  or  sisters.     In  this  case  the  heir 

may,  as  a  condition  of  his  sharing  in  the  distribution  of  these 

funds,  either  convey  to  himself  and  the  other  children  all  the  real 

estate,  wherever  situated,  which  he  inherited  from  his  father,  or 

he  may  credit  the  family  with  its  value,  and  receive  in  money  the 

difference  between  its  value  and  that  of  the  share  of  the  aggregate 

real  and  personal  estates  to  which  he  is  entitled.     Collateral  heirs, 

whether  of  line  or  of  conquest,  being  of  the  next  of  kin  of  the 

predecessor,  are  entitled  at  common  law  to  collate  to  the  effect  of 

sharing  the  executry  ;(o)  and  by  the  Moveable  Succession  Act(p) 

an  heir-at-law  succeeding  by  representation,  and  being  within  the 

class  of  persons  entitled  to  share  in  the  distribution  of  the  personal 

estate,  may  collate  to  the  effect  of  receiving  for  himself,  and  the 

other  issue  of  the  person  represented,  the  share  of  succession  which 

that  person  would  have  taken,  had  he  survived  the  intestate,  (q) 

An  heir-at-law  who  is  the  sole  surviving  child  of  the  predecessor 

takes  the  legitim  fund  without  collation,  and  if  he  is  also  the  sole 

personal  representative  he  of  course  takes  the  executry  also,  in  his 

proper  right. 

(k)  Pollock  v.  Pollock,  1667,  M.  6402.  (p)  18  Vict,  cap.  23,  §  2. 

(Z)  See  this  subject  treated  infra,  hunc  tit,         (q)  Infra,  hunc  tit.   An  heir-at-law,  who 

(Mode  of  giving  effect  to  Collation).  is  not  also  one  of  the  next  of  kin,  has  no 

(m)  Stewart  v.  M' Naught  on,  2  Dec,  1824,  right  at  common  law  to  share  in  the  dis- 

3  Sh.  351,  N.  E.  250.  tribution  of  the  personal  estate;  M'Caw  v. 

(n)  Fither  v.  Fisher,  5  Dec.  1850,  18  D.  M'Caw,  1787,  M.  2888,  OTemding  Ersk. 

245,  cited  infra,  J  800.  8,  9,  3. 

(o)  Chancellor  v.    Chancellor,  1742,  M. 
2379. 
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299.  Heirs  of  provision  alioqui  successurus  are  subject  to  tbe 
law  of  collation.      In  other  words,  an  heir-at-law  who  claims  a 


Collation  in- 
cludes subject*   Bhare  of  the  personal  succession  must  collate  whatever  he  has  re- 
taken prcrcep-  r 

tionc  or  in 
liferent. 


Collation  by  an 
heir  of  entail. 


ceived  from  the  predecessor  as  a  gift,  whether  by  way  of  testament- 
ary settlement  or  by  deed  inter  vivos.(r)  Where  the  provision  comes 
in  the  shape  of  a  settlement  to  a  parent  or  parents  in  liferent,  and 
the  heir  of  the  marriage  in  fee,  it  is  necessary  to  consider  in  whom 
the  fee  is  vested  in  the  first  instance.  If  the  liferent  is  merely 
nominal,  the  parent  being  truly  a  fiar,  then  the  person  succeeding 
under  the  destination  of  the  fee  would  not  be  bound  to  collate  as 
a  condition  of  claiming  a  share  of  the  personal  succession  of  tbe 
granter ;  but  he  would  be  bound  to  collate  if  he  claimed  personal 
succession  of  the  nominal  liferent er  to  whom  he  succeeds  as  heir  of 
provision,  being  heir  alioqui  successurus.  And  conversely,  in  the 
case  of  a  proper  settlement  in  liferent  and  fee,  the  heir  alioqui  suc- 
cessurus is  entitled  to  a  share  in  the  liferenter  s  personal  succession 
without  collating  the  provision,  but  must  collate  as  a  condition  of 
sharing  in  the  personal  succession  of  the  granter.  (s) 

300.  An  heir  of  entail,  tvho  is  at  the  same  time  one  of  the  next  of 
kin  and  the  heir  of  line  of  the  person  to  whom  he  serves  heir  of  pro- 
vision, if  he  claims  a  share  of  the  moveable  succession,  must  collate 
the  entailed  estate.  It  appears,  from  the  opinions  of  the  judges 
in  the  leading  case  of  Little  Gilmour, (t)  that  an  heir  of  entail  would 
not  be  required  to  collate  the  value  of  the  entire  estate,  but  only  the 
rents  falling  to  himself  or  the  value  of  his  life  interest  ;(u)  and  this 
view  is  in  accordance  with  the  principle  established  by  the  recent 
case  of  Fisher's  Trs,  v.  Fisher ,(x)  that  the  heir  is  only  bound  to 


(r)  Murray  v.  Murray,  1678,  M.  2874 ; 
Baillie  v.  Clark,  28  Feb.  1809,  F.C.; 
Fisher  v.  Fisher,  19  Nov.  1844,  7  D.  129. 
Entail  cases  of  Oilmour,  Anstruthtr,  and 
Breadalbane,  cited  infra.  An  heir  of  pro- 
vision who  is  not  heir  alioqui  successurus, 
e.g.,  a  younger  son  of  the  intestate,  is  not 
obliged  to  collate  his  provision  with  the 
executry  or  legitim,  and  may  without  col- 
lation take  the  share  of  personal  succession 
to  which  his  character  entitles  him  ;  D.  of 
Buccleugh  v.  E.  of  Tweeddale,  1677,  M. 
2869 ;  Roe  Crawford  v.  Stewart,  1794,  M. 
2884.  It  may  be  noticed  that  where  the 
heir-at-law  of  one  person  succeeds  as  per* 
Bona  designata  under  the  settlement  of  an- 
other, that  heir  takes  as  a  singular  succes- 
sor ;  and  conversely,  if  the  heir-at-law  of 
A,  who  is  also  one  of  his  next  of  kin,  takes 


personal  succession  from  a  stranger  under 
a  destination  to  "  heirs  and  executors  of 
-4,"  he  is  not  obliged  to  collate  the  herit- 
age derived  by  succession  from  A. 

(s)  Fisher  v.  Fisher,  19  Nov.  1844,  7  D. 
129.  It  need  scarcely  be  added  that  the 
heir  is  not  obliged  to  collate  where  he 
claims  personal  succession  under  a  will  or 
deed.  Thus,  where  lands  were  destined  to 
the  heir  of  a  marriage  "  and  the  couquest 
to  the  bairns,"  the  heir,  being  a  child  oi 
the  marriage,  was  held  to  have  right  to  a 
share  of  the  conquest  without  collation; 
Brown  v.  Brown,  1680,  M.  2876. 

(t)  Gilmour  v.  Gilmour,  18  Dec.  1809, 
F.C. 

(u)  See  p.  458-9  of  the  Faculty  Report. 

(x)  Fisher's  Trs.  v.  Fuher,  6  Dec.  1860, 
13  D.  246. 
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communicate  the  value  of  the  interest  which  he  actually  acquires  qhaptbb  vm. 
by  succession.  The  rule,  that  entailed  estate  in  the  person  of  an 
heir  alioqui  successurus  is  subject  to  collation,  was  confirmed  by  the 
House  of  Lords  in  the  case  of  Anstruther  v.  Anstruther  ;(y)  but  the 
question  as  to  the  mode  of  giving  effect  to  it  was  not  raised,  pro- 
bably because  it  was  not  for  the  advantage  of  the  heir  to  collate  in 
any  shape  or  way. 

301.  The  subject  of  collation  between  heirs-portioners  and  next-  Conation  by 
of-kin  would  appear  not  to  have  been  fully  understood  by  our  lead-  cln"Portlonera- 
ing  writers.  Erskine  had  evidently  only  considered  the  case  of 
heirs  who  are  daughters  of  the  predecessor,  which  was  the  condi- 
tion in  the  case  of  Rickart,  to  which  he  refers ;(«)  but  it  is  singular 
that  Bell,  writing  in  full  view  of  the  case  of  Balfour  v.  Scott,  should 
have  failed  to  notice  the  distinction,  to  which  we  are  about  to  ad- 
vert,^) depending  on  whether  the  heirs-portioners  are  or  are  not 
the  sole  next  of  kin. 

(1)  Daughters  of  the  predecessor,  who  are  at  once  the  sole  heirs-  Skkart  ▼. 
portioners  and  the  sole  next  of  kin,  are  entitled,  each  in  her  pro- 
per right,  to  an  equal  share  of  the  heritable  as  well  as  the  moveable 
succession ;  and  in  that  case  it  is  a  mere  truism  to  say  that  collation 
does  not  take  place.  Collation,  which  is  a  mode  of  maintaining 
equality  in  the  distribution  of  the  moveable  estate,  can  have  no 
place  where  the  whole  heritable  and  moveable  estates  are  already 
equally  divided  by  the  law  of  the  succession.  (6)  So,  also,  where 
heirs-portioners,  although  not  daughters  of  the  predecessor,  are  his 
sole  next  of  kin,  the  division  is  equal,  and  there  can  be  no  collation. 
Now,  if  in  such  a  case  the  predecessor  should  settle  his  whole  herit- 
able estate  upon  one  of  the  heirs-portioners,  e.g.,  upon  the  son  of 
his  eldest  daughter,  to  the  exclusion  of  his  other  grandchildren,  no 
valid  reason  can  be  assigned  for  requiring  the  favoured  heir  to  col- 
late with  the  heirs-portioners  who  are  disinherited.  As  regards  the 
portion  which  the  heir  takes  alioqui  successurus,  in  virtue  of  the  law 
of  equal  distribution  in  the  female  line,  we  have  already  seen  that 
collation  is  excluded  by  the  nature  of  the  succession.  As  regards 
the  portion  which  would  have  fallen  ex  lege  to  the  other  heirs-por- 
tioners, collation  is  equally  excluded,  because  the  property  is  ac- 

(y)  Anstruther  v.  Anstruther,  16  August  heir  was  not  the  heir  of  line  of  the  en- 

1836, 2  S.  &  M'L.  869,  reported  under  pre-  tatter. 
Tiros  dates  in  12  Sh.  140,  ]  8.  &  M'L.  468,  (*)  Erst.  3,  9,  8. 

and  14  Sh.  272.    See  also  the  cases  of         (a)  1  Bell,  Com.  5th  ed.  108,  notes  4  and 

Johnston  v.  Johnston,  23  June  1814,  Hume,  6.  Mr  Fraser,  vol.  1,  p.  684,  also  overlooks 

290,  and  M.  of  Breadalbane  v.  M.  of  Chan-  the  consideration  that  heirs-portioners  are 

do*,  16  Aug.  1836,  2  S.  &  M'L.  877,  where  not  necessarily  the  sole  next  of  kin. 
it  was  held  immaterial  (p.  398),  that  the  (b)  Ersk.,  ut  supra;  Rickarty.  Rickart, 

infra. 
VOL  I.  K 
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chatttu  Tin,  quired  by  singular  title  from  the  ancestor,  and  is  therefore  not  a 
proper  tubject  of  collation.  This  is  the  point  which  was  decided  in 
the  case  of  Rickart, {c)  and  although  the  authority  of  the  decision 
has  been  questioned, (rf)  it  appears  to  ns  to  be  perfectly  unassailable 
in  principle. 

fiai/om  t.  9Q2.  (2)  In  the  case  of  Balfour  v.  Scoit(e)  we  have  an  instance  of 

a  succession  devolving  to  heirs-portioners  who  were  not  the  sole 
next  of  kin.  Mr  Scott  of  Scotstairet,  whose  succession  was  in 
question,  died  survived  by  two  nieces,  daughters  of  his  brother,  his 
heiresses-portioners,  and  by  children  of  his  sister,  who  succeeded 
to  his  personal  estate  in  conjunction  with  their  cousins.  Under 
Mr  Scott's  settlement  the  eldest  daughter  succeeded  to  the  heri- 
table estate  without  division.  In  the  argument  the  case  was  dis- 
tinguished from  that  of  Rickart  by  the  circumstance  that,  although 
all  the  heirs-portioners  were  next  of  kin,  some  of  the  next  of  kin 
were  not  heirs-portioners.  The  Court  found  that  the  defender, 
Miss  Scott,  was  not  entitled  to  claim  any  part  of  the  executry 
of  her  uncle  without  collating  his  heritable  estate,  to  which  she 
succeeded  as  heir.(/)  The  judgment  was  reversed  in  the  House 
of  Lords,  but  upon  a  ground  which  does  not  affect  the  principle  of 
the  decision  of  the  Court  of  Session  ;(g)  and  the  distinction  there 
taken  between  heirs-portioners  who  are  and  those  who  are  not  sole 
next  of  kin,  was  approved  by  the  House  in  the  leading  case  of 

AndnUherr.  Ansttuther  v.  An8truther.(h)  "  In  the  case  of  Rickart?  said  Lord 
Cottenham,  Ch., "  the  question  arose  between  two  sisters,  so  that,  as 
to  two-thirds,  the  eldest  sister  was  not  heir-at-law,  but  took  by  spe- 
cial destination.  But  in  the  Scotstarvet  case,  in  1787,  the  circum- 
stances were  the  same,  except  that  the  sisters  were  not  sole  next 
of  kin ;  and  there  it  was  held  by  the  Court  of  Session  that  the 
eldest  sister,  being  heir  of  entail,  must  collate  with  those  who  were 
next  of  kin,  but  not  heirs-portioners.  The  distinction  between  the 
two  cases  is  obvious  ;  the  eldest  sister  was  not  in  competition  with 
heirs-portioners  only,  but  with  others,  next  of  kin,  who  were  not 
so.  This  judgment  was  reversed  in  this  House,  but  merely  upon 
the  ground  that,  the  domicile  having  been  in  England,  the  law  of 
Scotland  did  not  apply."(i) 

(e)  Rickart  v.  Rickart,  1720,  M.  2878.  (?)  Balfour  v.  Scott,  1798,  8  Pat.  800, 

(d)  1  Dell,  Com.,  6th  ed.  103;  Gilmour  804.    A  portion  of  the  judgment  of  the 
v.  Qilmour,  18  Dec.  1809,  per  Lord  Meadow-  House  of  Lords  is  omitted  in  Morrison's 
bank,  p.  457  of  Faculty  Report.    But  see  Report,  leaving  the  sense  incomplete. 
Lord  Cottenham's  observations,  cited  infra.  (A)  Anstruther  v.  Amtruther,  16  Aug. 

(e)  Balfour  v.  Scott  (Scotstairet  Case),  1836,  2  S.  &  M'L.  869. 

1787,  M.  2379.  (i)  2  S.  &  M'L.  374.    The  Moveable 

(/)  M.  2883.  Succession  Act,  in  the  clause  giving  heir* 


com- 
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303.  Collation  only  arises  as  a  condition  of  the  right  to  claim  qhaptbb  vm. 
heritable  and  moveable  succession  of  the  same  ancestor.    Where,  „ .     A  v     M 

"  Heir  not  bound 

therefore,  moveable  succession  is  claimed  from  the  estate  of  a  person  to  collate,  where 
who  died  in  apparency,  the  heir  in  heritage  cannot  be  required  to  from  remote 
collate,  because  his  title  as  heir-at-law  is  made  up  by  service  to  a  anc<*tor- 
remoter  ancestor,  and  so  the  heritable  and  moveable  successions  are 
derived  from  different  sources,  (k)     And,  conversely,  a  younger 
brother  serving  heir  to  his  father  in  consequence  of  his  elder  brother 
having  died  in  apparency,  will  be  bound  to  collate  if  he  have  taken 
a  share  of  his  fathers  moveable  succession. (?) 

304.  II.  Mode  of  giving  effect  to  Collation. — It  is  now  settled  Heir  may  either 
that  the  heir  has  the  option  of  retaining  the  estate  and  paying  over  ^n^0^' 
its  value  in  money  to  the  executors  as  part  of  the  fund  for  division  va,ac  of  the 
amongst  all  the  personal  representatives,  (m)  But  he  is  not  bound 
to  settle  on  the  footing  of  a  money-payment.  Collation  is  described 
by  the  institutional  writers  as  a  communication  of  the  heritable  estate 
itself  with  the  other  next  of  kin,  who,  in  their  turn,  it  is  said,  must 
collate  or  communicate  the  executry  with  him.  (n)  And  in  an  early 
case  it  is  expressly  stated  that  "  the  Lords  admitted  the  heir  to  a 
share  with  the  other  bairns,  providing  that  he  communicate  all  that 
he  had  of  the  heritable  estate  by  disposition  or  succession,  by  being 
infeft,  and  disponing  to  the  children  an  equal  share  with  himself 
of  the  said  heritable  estate,  with  the  burden  of  an  equal  share  of 
the  heritable  debt.w(o)  It  cannot  therefore  be  doubted  that  the 
heir  sufficiently  discharges  his  obligation  to  collate  with  the  exe- 
cutors by  making  up  a  title  to  the  heritable  estate  which  he  ac- 
quired from  his  ancestor  either  as  heir-at-law  or  by  disposition,  and 
executing  a  conveyance  of  it  in  favour  of  himself  and  the  other  per- 
sonal representatives  pro  indiviso,  in  proportion  to  the  values  of  their 
respective  interests.  Where  the  estate  is  heavily  burdened  it  may 
be  more  for  his  interest  to  convey  in  forma  speciftca  than  to  make 
a  payment  as  for  an  estimated  value  which  might  not  be  realised. 

taking  by  representation  the  right  to  a  664,  it  would  appear  that  the  son  of  an 

share  of  the  moveable  succession  (}  2),  heir-apparent  was  required  to  collate  with 

extends  that  right  to  heirs-portioners,  hut  his  father's  executors ;    but  this  finding 

only  on  condition  of  their  collating  with  only  occurs  in  an  interlocutor  of  the  Lord 

the  other  next  of  kin.    This  provision  is  Ordinary,  which  was  recalled  by  the  Court, 
therefore  in  consonance  with  the  common         (f)  Law  v.  Law,  1568,  M.  2865.    As  to 

law  as  explained  in  the  text.  collation  between  heirs  and  executors  tak- 

(k)  Spalding  v.  Spalding,  1812,  Hume,  ing  under  a  design  a  tive  bequest,  see  note 

119,  and  Russell  v.  Russell,  7  June  1822,  at  end  of  this  chapter. 
1  8h.  N.  E.  486,  note,  both  cited  in  1  Bell,  (to)  Fisher's  Trs.  v.  Fisher,  6  Dec.  1860, 

Com.  6th  ed.  p.  102,  and  by  Lord  Cotten-  13  D.  245. 

ham  in  Anstruiher's  case,  2  Sh.  &  M'L.  878.  (n)  Ersk.  8,  9,  3,  Bell,  Fr.  §  1910. 

According  to  the  rubric  of  the  case  of         (o)  Murray  v.  Murray,  1678,  M.  2874. 
Graham  v.  Qraham,  31  May  1884,  12  Sh. 

K  2 
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chaptkb  nn.  306.  In  many  cases  the  heir  might  be  desirous  of  keeping  the 
estate ;  collation  is  founded  uj)on  equitable  considerations,  and  it 
entitled  u>  would  be  against  equity  that  the  executors  should  have  the  power 
mtiZxZ  comp0ll~  of  insisting  for  a  specific  conveyance  merely  to  compel  the  heir  to 
FtiEr  * Tn' T'  buy  ^ack  *he  ^m^y  estate  at  an  exorbitant  price,  or  of  insisting  on 
sharing,  pro  indivisof  subjects  which  would  be  better  managed  by  a 
single  proprietor.  It  is  true  that  the  heir  as  a  pro  indiviso  proprie- 
tor would  be  entitled  at  common-law  to  insist  for  a  sale ;  and  where 
heritable  estate  is  actually  vested  pro  indivtso  in  a  plurality  of  pro- 
prietors, there  is  no  other  mode  of  effecting  a  separation  of  inte- 
rests, because,  in  the  case  supposed,  the  rights  of  all  the  proprie- 
tors are  of  the  same  character.  But  the  object  of  collation  is  to 
throw  the  value  of  what  the  heir  receives  of  heritage  into  the  shares 
drawn  by  the  next  of  kin  of  the  executry,  and  no  injustice  is  done 
to  the  executors  by  obliging  them  to  receive  their  share  of  the  tmt- 
versitas  of  the  succession  in  money.  These  considerations,  which 
apply  with  peculiar  force  to  the  case  of  an  heir  of  entail  collating 
his  life-interest  in  the  entailed  estate,(/>)  induced  the  Court  in  the 
case  of  Fisher's  Trs.  v.  Fisher  (q)  to  establish  the  rule  that  an  heir- 
at-law  was  entitled  to  receive  his  share  of  the  personal  estate  upon 
accounting  to  the  executors  for  the  value  of  his  interest  as  at  the 
date  of  the  opening  of  the  succession,  and  it  was  accordingly  found 
that  the  executors,  in  a  case  of  collation,  are  not  bound  to  hold  the 
heritable  property  as  pro  indivtso  proprietors,  nor  any  one  of  them 
entitled  to  require  that  the  property  shall  be  conveyed  over  pro  in- 
divtso with  a  view  to  being  held  in  that  state  until  a  period  arrived 
when,  at  the  termination  of  a  liferent  lease,  its  value  might  be  ex- 
pected to  increase,  (r)  In  that  case  the  value  of  the  heir's  interest 
was  left  to  be  ascertained  extrajudicially  upon  the  principles  settled 
by  the  interlocutor  of  the  Court.  If  the  parties  could  not  agree,  it 
may  be  presumed  that  the  Court  would  remit  to  a  valuator  ap- 
pointed by  themselves,  upon  whose  report  they  would  ascertain  and 
fix  the  amount  to  be  paid  by  the  heir  to  the  executors  as  compen- 
sation for  the  value  of  the  heritable  succession. 
Rule  of  dbtri-  806.  In  the  distribution  of  collated  estate  the  mode  of  division 

aucwLbS011*^  would  be  as  follows : — One-third  of  the  free  executry  estate  (debts 
and  obligatory  provisions  being  deducted),  or  one-half  of  that  estate, 
as  the  case  may  be,  will  be  set  apart  for  payment  of  the  jus  relicfa. 
The  remainder  will  then  be  massed  with  the  free  heritable  estate, 

(p)  See  Anstruther  v.  Anstruther,  16  Aug.  (q)  Fisher's  Trs.  v.  Fisher,  6  Dec.  I860, 

1886,  2  S.  &  M'L.  869 ;  Breadalbane's  Trs.      13  D.  246  ;  see  263. 
v.  Marquis  of  Chandos,  2  S.  &  M'L.,  877.  (r)  See  the  terms  of  the  judgment,  13 

D.  261. 
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or  its  value.  Upon  this  common  fund  heritable  debts  will  form  a  oHArriB  Tin. 
first  charge  if  they  have  not  been  already  allowed  for  in  the  esti- 
mated value  of  the  collated  heritage.  Legacies  rank  next  in  order. 
The  residue  constitutes  the  divisible  fund.  Where  all  the  parties 
are  in  the  relation  of  next  of  kin  to  the  predecessor,  the  division 
will  be  in  equal  shares,  whether  the  succession  consist  of  executry 
and  legitim  or  entirely  of  executry.  Where  some  of  the  parties 
take  by  representation,  it  is  necessary  to  distinguish  between  these 
two  cases. 

307.  First,  Where  the  succession  consists  exclusively  of  exe-  Computation, 
entry ;  if  the  heir  be  one  of  the  next  of  kin,  and  the  other  execu-  Jheepcn»nS° 
tors,  or  any  of  them,  take  by  representation  under  the  Moveable  JJJ^SS1^ 
Succession  Act,  the  common  succession  is  divisible  per  stirpes,  legitim. 
Where  the  heir  succeeds  by  representation,  the  division  is  also 
per  stirpes,  such  being  the  effect  of  the  provision  in  the  Moveable 
Succession  Act  under  which  the  heir  in  heritage  taking  by  repre- 
sentation is  entitled  to  collate,  to  the  effect  of  claiming  for  himself 
alone,  or  in  conjunction  with  the  other  issue  of  the  person  whom 
he  represents,  the  share  of  moveable  succession  which  might  have 
been  claimed  by  that  person  if  he  had  survived  the  intestate,  («) 
Heirs-portioners  succeeding  by  representation  take  among  thern 
the  share  of  the  common  fund  which  would  have  accrued  to  the 
party  represented,  (t)  Secondly,  where  the  succession  consists  of 
executry  and  legitim,  and  the  heir  is  a  son  of  the  intestate,  one- 
half  of  the  succession  is  executry,  and  is  divisible  according  to  the 
rules  already  explained  ;  the  other  half  is  legitim,  and  is  divisible 
amongst  the  surviving  children  to  the  exclusion  of  the  issue  of  pre- 
deceasing children.  In  this  case  it  must  be  observed  that  legacies 
are  chargeable  exclusively  upon  that  half  of  the  common  fund 
which  constitutes  the  executry  or  dead's  part.  Thirdly,  where  the 
succession  consists  of  executry  and  legitim,  and  the  heir  succeeds 
by  representation.  In  this  case  the  principle  of  division  is  entirely 
dissimiliar  to  that  which  has  been  described.  An  heir  succeeding 
by  representation  has  no  right  to  any  share  of  the  legitim  fond,  but 
is  bound  to  collate  the  whole  heritage  with  the  executry  or  dead's 
part.  The  legitim  as  well  as  the  jus  relictce,  if  any,  must  therefore 
be  set  apart  out  of  the  free  moveable  estate  before  the  heritable 

(*)  18  Vict.,  c.  28.  such  share  of  the  whole  estate,  heritablo 
(0  i  2.  Under  this  section  the  brothers  and  moveable,  as  their  predeceasing  parent, 
and  sisters  of  an  heir  who  shall  not  col-  had  he  survived  the  intestate,  would  have 
late,  and  their  descendants  in  their  place,  taken  on  collation."  See  this  provision 
**  have  right  to  a  share  of  the  moveable  commented  on,  supra,  chap.  6,  sect.  1  (In- 
state eqnal  in  amount  to  the  excess  in  testate  Succession  in  Moveables), 
value  over  the  value  of  the  heritage  of 


;.^>  .7  :.f  r.aTics. 

*' *  T™_li*_  *r*r*tr'-  •*  "  llinn:ii"ir"<t  T".ie  dcnraLte  ~s£ate.  ur  il»  valie.  will 
•..-a  •*  ai.**— ~i  wra  ~.:e  -x^-irry  -r  i^ui'*  ran.  a^d  tlie  value, 
i.^-r    I- • :  ■'.   a   a   : -:  r_<*   iw.i  l#-^ii-i»^.  wul  be  sh-ir^i  ct  all  the 


7- w  h*> -v»^  30ft  V"  ^-'■t  *-  Lltir..  a  >  -::— -vd  ~  •♦  mnH-ytkr:-^  the  value  of 
-•^  • ...  ^  'Lr-  l.-r.'.t  .t-  «•:;.  -—Sfii  a.  •!>-  ;r  \ [*r  oMirse  wll  be  :•■  lllow  f  >r  debts 
-.iouu-l         iri,  . ,.  „v>  j.^  WL  t  ^  ir>i     L.irj--i!'Ie  in.  tLk  irst  instance  uj>~»n  the 

Lr-r.'.t  V—rr-.    la  •!-•;     ^  .t  FlaAcr.  llr^nly  «:i:cl.  it  w^  found 

*..t*   ^  l~    rM j:  v.«s  vil>-    t  -lit  !>-:r*  :^:-rr»r<t.  the  burden  of 

*  ..:*.  .--::•  I»  ;k*^  n*-;>r  "-#*  is*~rM::i—  i  izd   ird'i'  r^I  as  a  liferent  held 
t  v  •!.-  •  ar*:-  *ilir  ::^::t:.:-;  il  ii  •rt.rii-r  to  :L»r  *_raal  v-il-ie  of  his  in- 
•:*;.  i  :.u  !.:"•-.     TLe  Lrir  wu  aI^-  :•  imd  entiiled  to  a  deduction  for 
l*"L  n*i«  n*.    la  :Lit  -:as«r  zL*±  wi«L  w  vt  ;Le  proirc^ssor  had  a  Hfe- 
r-:*:  vf  tl.^  her.*/  1-  «rs:.i:e.  and  tie  a*:::«.n  Livii^j:  be^n  brought 
a:*er  her  d^-a'iu  it  wis  L»=Ld  tla:  the  v-ilue  of  the  subjects  must 
be  cr^-nr^l  as  at  tLe  p^n^d  uf  her  d«ra*h  when  the  succession 
ii[»:r*-.tl-i  *)     WL«-re  o\iIati-:n  tak^s  pLice  dirinz  the  subsistence  of 
a  Lrerrr.t  i:*?*-:v*t  in  tLe  h^rirar**  **Mte.  the  h-*ir  having  only  the 
r^v-ro-n.  tLe  pr.r^r  nv.-de  •.»£  o-cxi-fitdti'-n  woull  be  to  value  the 
L:e  interest  as  at  tLe  d^ita  of  tLe  predecessor,  to  deduct  its  value 
fr  >rn  tLe  zr^-i  v;iIT:e  of  th*  estate  as  at  the  same  date  ;  the  balance, 
*irh  inter^t  fr>m  tL-r  d-ath  uf  the  preile.'easor.  would  constitute 
fLv  f;<mat'ii  1^  fund.     Where  h^ntatl^  e^tate  is  ct^nveyed  in  forma 
tjftcifeca,  the  debts  and  provisions  affecting  it  will  f«>nn  a  burden 
np*>n  the  common  fund,  and  the  heir  will  t»e  a  creditor  of  the  pro 
tH/Jiviso  proprietors  for  any  debts  ur  bur  Jens  which  he  may  have 
di«w;liarged  b»:f^re  the  execution  of  the  conveyance. 

Mt.M+ntun*  A  309.  III.  HoW  AFFECTED  BT  TeSTAMXTART  PbOVXHOX,  CONTRACT, 

t«rn.*w  '  "*'*'  or  Discharge. — The  right  of  collation  and  the  mode  of  distribution 
of  the  collated  estate  are  liable  to  l>e  affected  by  those  voluntary  ar- 
rHftgerneTita  under  which  legitiin  and,  to  a  certain  extent,  executry 
may  be  satinfi^l  or  discharged.  We  shall  endeavour  to  classify  the 
rofirlitioiiH  under  which  collation  maybe  modified  by  contract  or 
wttlf-in^fit,  and  to  indicate,  as  briefly  as  possible,  the  special  modes 
of  rlifttrilfUtion  which  may  result  from  such  arrangements. 

Wh/r*  th*  i+T*        31ft  (1)  Where  the  personal  estate  consists  wholly  of  executry. 

ZT*,<u!/       — Thin  may  happen  either  where  the  personal  representatives  are 

*%<<„\ty  trtx\j.  fJ0j  r;J,jJrlreTi  of  the  predecessor,  or  when,  being  children,  their  right 
to  Ifgitun  is  barred  by  antenuptial  contract  or  discharged  in  the 
jifirftntH'  lifetime. (x)  Executry,  being  within  the  power  of  the  pre- 
(|f''fHftor  up  to  the  last  moment  of  life,  may  be  barred  at  any  time 

(*i)  Fmhrf*  Tn.  v.  Fithcr,  13  D,  261.  (z)  See  chapter  7  (Exclusion  of  Legal 

Claims). 
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by  disposing  of  the  estate  in  a  manner  different  from  the  legal  order  qhaptkb  vm 
of  succession,  and  it  would  seem  that  a  declaration  that  a  legacy  is 
to  be  accepted  in  satisfaction  of  executry,  is  equivalent  to  a  bequest 
of  the  legatee's  share  of  executry  to  the  other  personal  representa- 
tives.^) But  where  all  the  children  of  a  family  or  other  personal 
representatives  are  debarred  from  executry,  the  exclusion  is  of  ne- 
cessity ineffectual,  unless  the  succession  is  otherwise  disposed  of, 
there  being  no  other  persons,  except  the  Crown,  to  whom  the  suc- 
cession can  devolve,  (z) 

311.  In  the  application  of  these  considerations,  we  deduce  the  General  roles 
following  results  with  reference  to  collation: — 1.  If  legitim  is  this  cue. 
wholly  barred,  the  heir  collates  the  heritage  with  the  executry.  2.  Jf 
the  executry  is  also  barred,  without  being  given  to  any  one,  the  ex- 
clusion is  ineffectual,  and  the  result  as  to  collation  is  the  same.  3. 
If  some  of  the  executors  only  are  excluded  from  participation  in  the 
succession,  the  value  of  their  shares  is  to  be  regarded  as  testate  suc- 
cession, and  to  that  extent  the  heir  would  seem  to  be  entitled  to 
share  in  the  executry  without  collation.  4.  If  the  heir  is  excluded 
from  participation,  the  executors  may  decline  to  collate  with  him. 

312.  (2)  Where  the  personal  estate  to  be  collated  consists  of  Where  the  per- 
legitim,  or  executry  and  legitim,  and  the  children  have  the  right  of  deludes  legitim 
election. — This  may  happen  where  testamentary  or  postnuptial  pro-  ^eSi.*0 
visions  are  settled  upon  them  in  satisfaction  of  legitim.  The  re- 
nunciation of  legitim,  by  acceptance  of  a  conventional  provision  in 
lieu  of  it,  enures  to  the  benefit  of  the  general  succession,  (a)  and  the 
right  of  requiring  the  heir  to  collate  the  heritage  as  a  condition  of 
sharing  the  legitim  passes  with  it.  (b)  Where  legitim  is  claimed 
by  the  heir-at-law,  the  trustees  or  residuary  legatees  of  the  prede- 
cessor will  therefore  be  entitled,  as  assignees  of  any  legitim  re- 
nounced by  younger  children,  to  require  the  heir  to  collate,  and  to 
take  benefit  by  his  collation.  It  would  seem  an  exception  must  be 
admitted  to  the  rule,  that  renunciation  of  legal  provisions  enures  to 
the  benefit  of  the  general  estate,  in  the  case  where  the  party  elect- 
tog  to  renounce  is  the  heir-at-law.  For  the  trustees  could  only 
claim  the  legal  provision  renounced  in  their  favour  on  condition  of 


(y)  Clark  v.  Burns,  27  Jan.  1835, 18  Sh. 
326 ;  Johnston  v.  Miller,  26  June  1847,  9 
D.  1389. 

(«)  MaiOand  v.  M ait  I  and,  14  Dec.  1843, 
6D.244.  The  collateral  relatives  could  not 
take  as  personal  representatives,  in  respect 
of  the  exclusion  of  the  children,  because  the 
character  of  personal  representative  attach- 
es by  operation  of  law,  and  cannot  be  af- 


fected by  any  conventional  exclusion  on  the 
part  of  a  testator. 

(a)  Fither  v.  Dixon,  6  April  1848, 2  Bell, 
68.  See  chap.  7,  sect.l  (Exclusion  of  Le- 
gal Claims). 

(b)  RoberUon  v.  Ml  Vean,  16  Jan.  1813, 
cited  by  Lord  Cottenham  in  Fither  v.  Dixon, 
and  reported  as  an  appendix  to  that  case, 
2  Bell,  87. 
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"  .  r..    ;..-  -.:.:    «.   .-^izizz.  -r-  ^l^s  A   o  «*  itic    x  -u~    iiiiuraiL  uni 

.^1— .-.:    r  ..-f  ...i :■-•.- 1   _:  **-  n    L.-  tULr  n^ii^icr  us-  iv  it- ini  :  •■ 

'. *..-\t     r    :.-  ::.- :-*n7»  *r*"ir»-j»  ~c»  "Ltr  '*a7~~mr   -riiiiirai  whs*** 

»-.!.!%•  ,#-v:..u  ".;i !  TTinur  •  • -.1*111 -II  :  '  r\r  1  !ie  tUutll«l  il&y  :Iann 
>-.-.■.  ■/ -  •  .»•  v..i;.  1  if*  .•  :_-•*•!  ~4i  •  .l.ce  "^e  liennmii;  «iL't:ttJBft:a 
r  -:,     ..,»t     ,:**      X    '.*»•   Jl«  ^-:i*.ie   ^li •■•  -^--  II  -viiirii  3liL*  *"•)  die  r^2T- 

,•  <  • »    '. -tr  '.:f'.*<  -I  •;:i*,.r  li-jnriai.  "-ie  j^nrac  "vill  aul  ^.-   "e  -luteal 

r  .  •*  :.  •.-  »•  ViV»i,n.>j;  *iie  •n^li^r-ii  jurimunj:  the  heir>  wiioee 
,♦/,•■  a  ,j  :.«t  :.-»i;i;;i.*^-: .   ta«i  'ait  ,rj.nr  JiLf  um:cur  tie  personal 

4'  a  tv*.**  r.-i rv,  ^.^»»  /•ar/iii  r.^»  I^^i'.nL  ^len*  i»  "lea  n>:  f  L*ce  for  c<rf- 
»im<%t»  ^f  ^ -jr.  .,v. :  v:r.  »:  -,he  l^ir  w^l^rs  &:  -»lar»»  in  trie  l>tribation 
t£  'r,^  M.'/.(frr.  h^,  jr.'wt  ^vla'e  tie  fceri"»i^»*  wiai  that  part  of  the 

SJKTTO*  IL 
/A/,MTI05f  AX05Q  CHILDREN  CLADCEXG  LEGITI1L 

^. . ., ,.,  ,>/  ^ift  W/«  h»7^j  **n  in  the  preceding  chapter  that  a  discharge  of 

',  '!!„' " >' ' ''"-*  t''*'tflttl  'I'"'"''*  fh''  fathftr'a  lifetime,  in  consideration  of  provisions 

.f ,/»  ,f    .       fl/Ml/^l  rf  f  j^rfp  fl>/j  /'Jiil/I,  r/r  advances  made  for  his  behoof ,  enures  to 

Mr/»  f^h/ftt  /rf  ffi'j  MJi^r  children  who  have  not  discharged  their 

''■»'." I  nK''Jfl'    Th«  ftffpli/tation  of  this  principle  to  the  case  of  partial 

in  II hu  f    A//*//////.  \Tfl,  %  Put  247;  (d)  Pammrt  v.  Crocftot,  28  Feb.  1826. 

I'.munn*  t   Vi,«l,iit  i,,f,„  8  D.  703,  and  cat^s  tli»*n"  referred  to. 
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provisions,  not  given  as  a  full  equivalent  for  the  share  of  legitim  obaptbb  yih. 
falling  to  the  donee,  constitutes  the  doctrine  oicollatio  bonorum  inter 
Itberos.  The  principle  is,  that  the  value  of  such  advances  or  provi- 
sions is  to  be  added  to  the  legitim  fund,  out  of  which  the  donee  will 
then  receive  such  a  sum  as,  when  added  to  the  advances  already  re- 
ceived, will  place  him  on  a  footing  of  equality  with  the  other  children. 
The  fund  available  for  division  among  the  children  entitled  to  legi- 
tim remains  the  same,  whether  the  rights  of  those  children  who  have 
received  provisions  in  anticipation  be  wholly  extinguished,  as  in  the 
cases  of  exclusion  by  antenuptial  contract  and  express  discharge 
inter  vivos,  or  be  only  partially  compensated,  as  in  the  case  of  ad- 
vances which  are  not  expressly  given  in  consideration  of  legitim. 
In  the  former  case  the  child  is  held  to  have  received  a  full  equiva- 
lent for  the  legitim  due  to  him.  In  the  latter  the  Court  take  cog- 
nisance of  the  value  of  what  has  been  actually  received,  treating 
it  as  a  partial  payment  to  account  of  legitim,  the  object  being,  as 
stated  by  the  institutional  writers,  to  preserve  a  fair  proportion  be- 
tween the  shares  obtained  by  the  children  out  of  the  moveable 
estate  of  their  father,  in  accordance  with  his  presumed  inten- 
tion.^) 

316.  The  doctrine  of  collation  among  children  claiming  legitim  Doctrine  of  the 
appears  to  have  been  borrowed  from  the  provisions  of  the  Praetorian  SSiStotha 
kw,(/)  which  in  their  origin  were  intended  to  secure  an  equitable  ^5^*^°°  of 
partition  of  the  succession  between  emancipated  children  and  those 
who  had  continued  subject  to  their  father's  patria  potestas,  but  was 
afterwards  extended  to  marriage-portions  and  donations  propter 
nuptias.     Children  not  emancipated  were  incapacitated  from  ac- 
quiring any  property  of  their  own,  and,  as  their  earnings  during  the 
father's  lifetime  tended  to  augment  the  value  of  his  succession,  it 
was  provided  by  the  edict  that  the  emancipated  children  should 
collate  their  private  property  as  a  condition  of  sharing  the  paternal 
inheritance.     The  following  summary,  which  we  transcribe  from 
Uackeldey's  Manual,  (g)  embraces  all  that  is  necessary  to  be  ob- 
served for  the  purposes  of  this  treatise  respecting  the  provisions  of 
the  later  civil  law  de  collatione  bonorum. 

317.  Where  descendants  were  called  to  the  succession  of  their  what  subjects 
ancestor  they  were  bound  to  collate  (A)  or  communicate  to  the  com-  mm^ed^der 
mon  succession  everything  which  they  had  respectively  acquired  *** dvil  Uw- 

(e)  Stair,  8,  8,  46 ;  Erek.  3,  9, 24 ;  Bell,         (A)  Ulpian,  28,  4  (Gneist's  Syntagma, 

Pr.  1 1688 ;  1  Fraser,  670.  p.  824) ;  Dig.  87,  6-3 ;  Cod.  6,  20 ;  Nov. 

(/)  Authorities  cited  in  preceding  note.  18,  c.  6  ;  Nov.  97,  c.  6.    For  the  biblio- 

(g)  Mackeldey,  Manuel  de  Droit  Remain,  graphy  of  the  subject  see  Mackeldey  in 

ed.  Beving,  Bruxelles,  1846,  p.  336.  loc.  tit. 
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cbapteb  Tin.  from  the  ancestor  during  his  life  to  the  extent  to  which  they  had 
been  benefited,  (t)  This  was  done  either  by  direct  conveyance  or 
by  imputing  the  value  of  the  gift  According  to  the  later  law,  no 
distinction  was  made  between  sui  heredes  and  emancipated  children, 
nor  between  heirs  testamentary  and  ab  intestate.  Among  the  num- 
ber of  things  which  were  subjected  to  collation  the  more  important 
were  the  dos  and  donationes  propter  nuptias.(k) 
Exceptions  %  318.  Among  the  things  excepted  from  collation  were  (1)  by 
under    e    v     0peration  0f  iaw>  aliment  and  the  expenses  of  education,  the  pecu- 

lium  castrense  or  quasi-castrense  which  the  son  received  from  his 
parents  ;(f)  also  everything  which  the  descendant  acquired  upon  the 
death  of  the  ancestor  by  legacy,  trust,  or  donatio  mortis  causa(m)  ; 
the  fruits  and  interest  of  things  subjected  to  collation  ;(n)  finally, 
donationes  inter  vivos  simplices  (vel  mortis  causa)  which  a  child  re- 
ceived from  his  parents,  provided  that  another  child  had  not  re- 
ceived a  donation  sub  causa  {e.g.,  dos,  vel  donatio  propter  nuptias)  ; 
for,  in  this  case,  the  simple  donation  must  also  have  been  col- 
lated.^) 
Exemption  from  819.  (2)  Besides,  the  testator  had  the  right  of  exempting  one 
^Stlf  to  or  more  °f  ^is  descendants  from  the  collation,  provided  that  in  so 
doing  he  did  not  encroach  upon  the  legitim  of  the  others  \{p)  and, 
conversely,  he  could  order  the  collation  of  provisions  which  were 
not  properly  subject  to  it,  provided  that  he  had  given  them  without 
being  bound  to  it  by  the  law,  and  that  the  obligation  to  collate  had 
been  imposed  at  the  time  when  the  donation  was  made,  (q) 
Collation  accord-  320.  Rules  of  equity  more  or  less  analogous  to  the  doctrine  of 
jurisprudence!  collation  in  Scotland  have  obtained  a  place  in  the  jurisprudence  of 
other  countries.  According  to  the  law  of  England,  children  claim- 
ing personal  succession  from  their  father's  executors  are  bound  to 

(«)  One  who  is  not  the  heir-at-law  is  not  pr.    If  the  thing  subjected  to  collation  has 

bound  to  collate,  Dig.  87,  7,  fr.  9.    Grand-  perished  without  the  fault  of  the  heir,  he 

children  inheriting  from  a  grandfather  are  is  not  bound  to  collate  its  value ;  Dig.  37, 

bound  to  collate  not  only  what  they  them-  6,  fr.  2,  }  2 ;  Nov.  97,  c.  6. 
selves  received,  but  also  that  which  their         (I)  Dig.  87,  6,  fr.  1,  |  16 ;  Cod.  6,  20, 

predeceasing  father  or  mother  ought  to  const.  12,  20,  pr.    The  peeulium  which  the 

have  collated,  even  when  they  are  not  children  acquired,  under  the  ancient  law 

heirs  of  the  latter.     This  results  from  the  for  the  father,  in  the  later  law  for  them- 

terms  of  the  118th  Novel,  c.  1,  "  Tantam  selves,  was  not  required  to  be  collated, 
de  hereditate  morientis  accipiunt  partem,         (m)  Dig.  ibid,  fr.  1,  |  19 ;  Cod.  ibid, 

quantam  eorum  parens,  si  viveret,  habuis-  const  10,  18,  15. 

set"    But  this  rule  suffers  exception  where  (n)  Provided  that  the  party  liable  in  col- 

the  grandchild  has  only  been  instituted  by  lation  is  not  in  mora;  Dig.  87,  7,  fr.  6,  J  1. 
the  grandfather  for  his  legitim;  Cod.  6, 20,  (o)  Cod.  6,  26,  const.  20,  |  1. 

const  20.    Ascendants  and  collaterals  of         (/>)  Nov.  18,  c.  6. 
the  defunct  were  never  subjected  to  the  law  (q)  Cod.  6,  20,  const.  20,  J  1,  tn  fint; 

of  collation.  Dig.  5,  2,  Pr.  vt  fr.  25  ;  Cod.  8,  28,  const. 

(*)  Cod.  6,  20,  const.  12,  16,  17,  19,  20,  35,  \  2. 
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communicate  provisions  received  by  way  of  advancement  in  their  qhattkb  vul 
lifetime, (r)  and  an  equitable  rule  of  the  same  nature  existed  under 
the  common  law  of  France. (*)  It  does  not  appear  to  us,  however, 
that  in  the  application  of  the  principle  of  collation  to  the  special 
questions  which  arise  under  the  Scottish  law  of  succession  much 
assistance  has  been  derived  from  the  civil  law  or  from  foreign  sys- 
tems of  jurisprudence ;  and  indeed  on  the  last  occasion  when  the 
subject  came  under  the  consideration  of  the  Court  of  Session  this 
kind  of  authority  was  distinctly  repudiated.  We  shall  therefore 
confine  ourselves  to  the  consideration  of  the  subject  in  the  light  of 
municipal  law,  referring  the  reader  to  Mr  Fraser's  treatise  for  an 
exposition  of  matters  deducible  from  the  civil  and  French  law  of 
collation,  (t) 

321.  The  sole  object  of  collation  in  the  law  of  Scotland  is  to  Coiiatio  bono- 
secure  an  equitable  division  of  the  legitim  fund,  irrespective  of  the  IJJieaoniyto 
claims  of  other  parties  interested  in  the  distribution  of  the  father's  }^^sio11  of 
estate.     The  right  to  require  collation  of  advances  pertains,  there- 
fore, exclusively  to  the  claimants  of  legitim,  who  alone  take  the 
benefit  of  the  imputed  advances.     Accordingly,  children  claiming 
legitim  are  not  bound  to  collate  with  the  father's  residuary  legatees 
or  trustees  ;(w)  and  where  one  of  the  children  of  the  family  is  en- 
titled to  the  whole  legitim  fund  in  consequence  of  the  rights  of  the 
other  children  having  been  excluded  or  discharged,  the  claimant 
cannot  be  required  to  impute  a  provision  received  during  the  fa- 
ther's lifetime  to  account  of  the  legitim.  (x)    So  also,  in  a  question 
with  the  widow,  children  claiming  legitim  are  not  bound  to  collate 
so  as  to  increase  her  share  \{y)  and  conversely,  where  a  widow  is 
entitled  to  provisions  from  her  husband,  by  contract  or  deed,  which 
are  not  declared  to  be  in  satisfaction  of  jus  relictce,  these  are  not  to 
be  deducted  from  her  legal  share  of  succession,  but,  in  so  far  as  not 
already  satisfied,  form  a  preferable  burden  upon  the  entire  succes- 
sion, (z) 


(r)  Williams'  Ex.  ed.  p.  1888 ;  2  Peere 
Williams,  439,  440;  Gilbert  v.  Wetherell, 
2  Sim.  &  St.  264 ;  Berry  v.  Morse,  1  Gl. 
H.  L.  Ca.  71. 

(*)  Potkier,  Traits  des  Successions,  chap. 
4,  art.  2  (ed.  Dupin,  torn.  7,  p.  192). 
Xerlin,  Repertoire,  Art.  "  Rapport  a  Suc- 
cession" (torn,  x,  p.  247,  |t  16,  16). 

(t)  1  Fraser,  670  et  seq. ;  and  see  Burge's 
Com.  vol.  4,  pp.  671-712. 

(«)  Keith's  Trt.  v.  Keith,  17  July  1867, 
19  D.  1040.    See  pp.  1061-1057. 

(x)  Clark  v.  Burnt,  27  Jan,  1835,  13  Sh. 


826 ;  M.  of  Breadalbane  v.  M.  of  Chandos, 
16  Aug.  1886,  2  S.  &  M*L.  877.  In  this 
case  one  of  the  family  (a  daughter)  had  re- 
ceived the  sum  of  £80,000  on  her  marriage 
as  her  "  portion  or  fortune."  These  words 
were  held  not  to  apply  to  legitim,  and  the 
legitim  of  the  other  children  of  the  family 
having  been  discharged,  the  claimant  was 
held  to  be  entitled  to  the  entire  legitim 
fund,  in  addition  to  the  special  provision. 

(y)  Mom  v.  Kellie,  1627,  M.  2366  ;  Bal- 
main  v.  GUnfarquhar,  1719,  M.  2878. 

(z)  Keith's  Trs.  v.  Keith,  supra.     Where 
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emArnm  m        822.  The  questions  which  have  arisen  in  the  application  of  the 
law  of  collation  have  relation  chiefly  to  the  description  of  advances 

What  iImliiu- 

tion  of  mja-      and  provisions  which  fall  within  its  scope.    The  general  rule  is, 
unZfteriF*  that  all  sums  actually  advanced  by  the  father  to  the  child,  or  for 
other  cfaikiraL    k*8  t^hoof,  must  be  collated,  though  no  written  acknowledgment 
has  been  exchanged,  (a)    The  nature  and  amount  of  the  advances 
may  be  the  subject  of  proof  by  such  evidence  as  is  usually  admitted 
in  actions  of  accounting,  (b)  or,  in  default  of  other  evidence,  pay- 
ment may  be  proved  by  the  oath  of  the  party. (c)     "Advances,* 
says  Professor  Bell,  "  will  be  imputed  to  the  legitim  in  the  follow- 
ing circumstances : — If  made  for  the  purpose  of  setting  the  child 
up  in  trade,  or  for  a  settlement  in  the  world,  or  for  a  marriage  por- 
tioned)    In  conformity  with  this  principle,  it  was  held  in  John- 
$ton  v.  Cochran(e)  that  a  daughter,  who  had  received  £500  as  a 
marriage  portion  from  her  father,  and  in  Kay  v.  Kay,(f)  that  a 
son  to  whom  advance  had  been  made  to  establish  him  in  business, 
were  bound  to  impute  these  provisions,  with  interest,  in  satisfaction 
of  legitim.    Money  advanced  to  a  son  to  assist  him  in  circumstances 
of  pecuniary  embarrassment  was  held  to  be  an  advancement,  and 
to  be  subject  to  collation ;  but  it  was  thought  doubtful  whether  an 
annuity  of  £15  a-year,  settled  upon  the  son's  wife,  fell  within  the 
same  category,  (g)      Provisions  to  children  by  bond  or  deed  are 
clearly  of  the  same  nature  as  marriage  portions,  and  must  be  col- 
lated, (h) 
ProrwioMby  323.  With  regard  to  unpaid  provisions  constituted  by   ante- 

•ntennpt  conr  ntlpt  jj  contract,  and  not  declared  to  be  in  satisfaction  of  legitim, 
we  are  not  in  a  position  to  state  with  confidence  the  actual  result 
of  the  authorities.  Two  principles,  apparently  inconsistent,  but 
capable  of  being  reconciled,  are  deducible  from  the  decisions  ;  first, 
marriage  contract  provisions  are  debts,  though  postponed  to  the 
debts  of  onerous  creditors,  and,  if  not  paid  in  the  lifetime  of  the 

the  right  to  a  claim  of  legitim  devolves  to         (d)  Bell's  Prin.  }  1588. 

the  residuary  legatee  in  consequence  of         (e)  Johnston  v.  Cochran,  18  Jan.  1829,  7 

the  claimant  having  elected  to  take  a  tea-  Sh.226;  and  BeeNicolson't  TV.  v.  Macalister, 

tamentary  provision  in  lieu  of  it  (Fisher  v.  2  March  1841,  8  D.  675 ;  Russell  v.  Brown, 

Dixon,  6th  April  1843, 2  Bell,  68),  it  would  1687,  M.  8177. 

seem  that  the  legatee,  who  as  assignee  of  a         (/)  Kay  v.  Kay,  12  July  1844,  16  Jur. 

share  of  legitim  has  the  right  of  requiring  650.     See  also  Campbell  v.  Anstruthsr,  16 

the  heir  in  heritage  to  collate  (Robertson  v.  June  1887,  F.C. ;  D.  of  Buccleuch  v.  E.  of 

Ml  Vean,  2  Bell's  Appeals,  p.  87),  would  Tweeddale,  1677,  M.  2869. 

also  have  the  right  to  compel  collation  of         (g)  Skinner  v.  Skinner,  1775,  M.  8172. 

advances,  and  would  himself  he  liable  to         (A)   Stair,  8,  8,  45 ;  Bankt.  vol.  2,  p. 

collate  advances  received  by  his  cedent  881 ;  Ersk.  8,  9,  24.    Interlocutor  in  Hen- 

(a)  Ersk.  8,  9,  24.  derson  v.  Henderson,  cited  by  Lord  Core- 

(b)  See  Lord  Ivory's  opinion  in  Webster  house,  14  Sh.  696.    The  case  is  reported 
v.  Retlie,  4  June  1859,  21  D.  915-24.  of  date  1782,  M.  8191. 

(r)  Er»k.  v(  supra. 
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father,  form  a  charge  against  the  whole  succession  ;(%)  secondly,  <m*mM  mi. 
such  provisions,  if  paid  in  the  father's  lifetime  (the  time  of  pay- 
ment being  immaterial  to  the  question,  we  may  say,  whether  paid 
in  his  lifetime  or  after  his  death),  are  advances  which  the  grantee 
may  be  required  to  collate.  (/)  In  a  question,  therefore,  with  the 
father's  trustees  or  executors,  provisions  not  declared  to  be  in  satis- 
faction of  legitim  are  payable  out  of  the  first  of  the  estate,  and  the 
claim  to  legitim  remains  entire ;  but  in  a  question  with  the  other 
children,  claiming  legitim,  they  must  be  collated.  The  result  is, 
if  we  have  correctly  estimated  the  bearing  of  the  authorities,  that 
provisions  infer  vivos,  not  declared  to  be  in  satisfaction  of  legitim, 
go  to  increase  the  legitim  fund,  and  are  divisible  amongst  all  the 
children  who  have  claims  upon  that  fund. 

324.  Collation  does  not  extend  to  testamentary  or  deathbed  (k)  in  general, 
provisions,  for  these  are  chargeable  upon  the  executry  or  dead's  SlSn,  or 
part,  and  do  not  tend  to  diminish  the  legitim  fund ;  nor  to  funds  S^^SSJ 
given  by  the  father  in  his  lifetime  as  a  donation  in  addition  to  *»  <»u*t«d. 
legitim  (T),  or  with  the  equivalent  explanation  that  the  grantee  is 
not  to  collate(wi),  or  that  he  should  have  an  equal  proportion  of  his 
goods  at  his  death, (n)  or  should  be  considered  a  bairn  in  the  house.(o) 

(t)  Stair,  1,  6,  6 ;  Erek.  8,  9,  22 ;  Mur- 
ray v.  Murray,  1678,  M.  2872;  FraserY. 
Bishop,  1688,  M.  8941 ;  M'Kay  v.  Fowler, 
1744,  M.  3948.    And  this  we  understand 
to  have  been  the  import  of  the  final  de- 
cision in  the  case  of  the  M.  of  Breadalbane 
*.#.  of  Chandos,  16  Aug.  1836,  2  S.  &  M'L. 
377.    The  interlocutor  of  the  Second  Dm- 
sion  of  the  Court,  which  was  affirmed  on 
aPF>eal,  bears  that,  "in  respect  the  said 
Marchioness  of  Chandos  is  the  only  young- 
er child  of  the  late  Marquis  of  Breadal- 
bane who  has  not  renounced  the  right  of 
legitim,  find  that  her  claim  extends  oyer 
one-third  part  of  the  free  moveable  estate 
°f  her  said  father,  and  that  it  is  not  to  be 
reduced  in  amount  by  imputing  thereto 
&ay  part  of  the  sums  provided  to  her  by 
her  said  father  in  her  contract  of  marriage, 
flftrf  which  gums,  in  so  fair  as  not  yet  satisfied, 
»w*/orwi  a  deduction  from  the  trust  funds 
in  medio,"  2  S.  &  M'L.  885. 

(0  Nisbet  v.  Nisbet,  1726 ;  Bobertson, 
694-600,  which,  so  far  as  it  affirms  this 
proposition,  is  not  affected  by  the  Lord 
President's  observations  in  Keith's  case; 
cases  already  cited  upon  bonds  of  provi- 
sion and  marriage  portions.  The  point 
appears  to  have  been  assumed  in  Keith's 


Trs.  v.  Keith,  17  July  1867,  19  D.  1040, 
1061, 1067. 

(k)  A  father  cannot  relieve  his  child 
from  the  obligation  to  collate  by  a  deed 
executed  on  deathbed;  Grant  v.  Gunn's 
Trs.,  28  Feb.  1888, 11  Sh.  484.  Deathbed 
conveyances  fall  within  the  description  of 
deeds  which  may  be  reduced  in  so  far 
as  prejudicial  to  legitim,  as  to  which  see 
Boy  v.  Lashley,  7  May  1792,  8  Pat.  247, 
and  other  cases  cited,  supra,  J  264. 

(2)  Advances  charged  upon  the  father's 
heritable  property,  or  provided  out  of  its 
revenues,  do  not  tend  to  diminish  the  le- 
gitim fund,  and  accordingly  do  not  fall  to 
be  collated ;  Ersk.  8,  9,  26 ;  D.  of  Buc- 
clevyhY.  E.  of  Tweeddale,  1677,  M.  2869; 
Marshall  v.  Marshall's  Trs.,  21  Nov.  1829, 
8Sh.llO. 

(to)  Per  curiam  in  Grant  v.  Gunn's  Trs., 
supra. 

(n)  Corson  v.  Corson,  1681,  M.  2367. 

(o)  BeyY.Lapraik,  1787,  M.  2879,  Elch. 
voce  " Forisfamiliation,"  No.  1  and  notes; 
Spencey.  Stevenson,  1766,  M.  8178.  "  But," 
observes  Erskine,  "  the  father's  declaration 
in  the  bond  of  provision,  that  the  child  is 
to  continue  in  his  family,  and  consequently 
to  be  entitled  to  a  share  of  the  legitim, 
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chaptib  mi.  Some  other  exceptions  have  also  been  recognised  by  the  decisions, 
which  maybe  reduced  to  the  following  heads: — (1)  advances  in- 
tended as  a  recompense  for  services  rendered  ;(p)  (2)  advances  for 
maintenance  and  education  in  minority  or  prior  to  emancipation, 
and  which  are  due  ex  debito  naturali ;{q)  and  (3)  advances  made 
in  loan,  aud  for  which  the  grantee  was  liable  in  repayment  to  the 
father  and  his  executors,  (r)     In  short,  collation  applies  to  provi- 
sions as  distinguished  from  payments  under  obedential  obligations, 
or  on  the  footing  of  contract.  (*) 


seems  to  be  but  a  slight  evidence  of  his 
purpose  that  the  child  is  not  to  collate,  for 
collation  is  admitted  only  among  those  who 
are  entitled  to  legitim,"  3,  9,  25. 

(p)  Minto  v.  Kirkpairick,  28  May  1838, 
11  Sh.  632,  where  it  was  held  that  a  son, 
taken  into  partnership  with  his  father,  was 
not  bound  to  collate  the  value  of  the  share 
in  the  stock-in-trade  assigned  to  him. 

(q)  Irving  y.  Irving,  1694,  4  Br.  Sup. 
144 ;  Stair,  8,  8,  26 ;  Ersk.  8,  9,  24,  infin. ; 
Bell,  Pr.f  }  1688 ;  1  Fnwer,  676.  Under 
the  same  principle  fall  these  inconsider- 
able presents  which  are  given  rather  as 
tokens  of  affection  than  as  substantial  con- 
tributions towards  the  maintenance  or  up- 
bringing of  the  child,  as  to  which  see  Lord 
Ivory's  observation  in  Webster  v.  Rettie,  21 
D.  926,  second  paragraph. 

(r)  Webster  v.  Rettit,  4  June  1869,  21  D. 
915.    Here  the  payment  was  held  to  be  a 


loan,  because  the  father  had  ranked  for  the 
amount  in  bankruptcy,  and  entered  the 
dividend,  with  accruing  interest,  as  a  debt 
due  by  the  son  in  his  books.  See  also 
Grant  v.  Gum's  Trs.  28  Feb.  1883,  11  Sh. 
484. 

(«)  [It  may  be  proper  to  notice,  in  con- 
clusion, the  case  of  collation  between  heirs 
and  personal  representatives  taking  under 
a  designative  bequest  to  the  heirs  of  A. 
Under  such  a  designation  of  heirs,  the 
heritable  estate  devolves  to  the  heir-at-law, 
the  moveable  to  the  personal  representa- 
tives ;  and,  on  the  principles  that  the  suc- 
cession is  given  to  them  a$  if  it  was  intes- 
tate sucesssion  of  A.,  it  has  been  deter- 
mined that,  in  such  a  case,  the  heir  cannot 
claim  a  share  of  the  moveable  succession 
except  upon  condition  of  collating  the  heri- 
tage ;  Blair  v.  Blair,  16  Nov.  1849,  12  D. 
97.] 


THE  LAW  OF  DEATHBED. 


159 


cHArrit  iz. 


CHAPTER  IX. 


LAW  OF  DEATHBED. 


I.  Incapacity,  how  anting. 
II.  Deeds  liable  to  challenge. 


III.  Title  to  challenge  ex  eapite  lecti. 

IV.  Exclusion  of  Heir  9  Title,  and  Effect 

of  Revocation. 


325.  By  the  common  law  of  Scotland,  a  person  labouring  under  General  Bute- 
mortal  disease  was  held  not  to  have  the  capacity  of  executing  deeds  of  deathbed, 
of  importance  in  relation  to  his  estate  and  succession.     A  testator 

Bright  indeed  at  any  period  of  our  history  have  executed  a  testa- 
ment or  disposition  of  moveables  upon  deathbed;  but  in  those 
earlier  times,  when  the  law  of  deathbed  originated,  the  property 
which  might  be  the  subject  of  bequest  would  be  of  a  very  incon- 
siderable value  in  comparison  with  the  landed  estate.  There  was 
tbe  less  reason  for  extending  the  law  of  deathbed  to  dispositions  of 
moveable  property,  because  such  dispositions,  when  granted  mortis 
cot«a,  would  only  affect  the  dead's  part,  and  would  not  diminish  the 
legal  portions  of  the  wife  and  children.  The  state  of  legal  inca- 
pacity resulting  from  mortal  sickness  applies  to  all  deeds,  preju- 
dicial to  the  succession  of  the  heir-at-law  or  of  provision,  to  the  in- 
terest of  the  granter's  children  in  the  legitim  fund, (a)  and  to  the 
widow's  rights,  whether  in  relation  to  terce(fi)  or  tojtw  relictce.(c) 

326.  At  common  law  a  father  had  the  capacity  of  appointing  statutory  exten- 

sion of  the  rule 

(a)  Stair,  8, 4,  29 ;  Ersk.,  8,  9, 16.    The     by  the  same  rules  as  challenges  at  the  in-  $  taJJ0^ltmento 

stance  of  the  heir. 

(o)  lFraser,  618.  It  cannot  be  doubted 
that  both  terce  and  courtesy  are  within  the 
principle  of  the  law  of  deathbed ;  but  ex- 
cept the  bare  statement  of  the  institutional 
writers,  that  deathbed  deeds  do  not  preju- 
dice the  rights  of  the  relict  and  children, 
we  have  not  been  able  to  find  any  autho- 
rity for  the  doctrine.  The  case  cited  by 
Mr  Fraser  appears  to  haye  relation  to  per- 
sonal property. 

(e)  Stair,  3,  4,  29  ;  Ersk.  3,  9,  16. 


cases  illustrative  of  the  doctrine  that  aliena- 
tions inter  vivos  tending  to  diminish  the 
legitim  fund,  are  reducible  ex  eapite  lecti 
we  noticed  supra,  \  264,  in  connection 
with  the  subject  of  legitim.  It  is,  how- 
ever, in  its  relations  to  heritable  property 
that  the  law  of  deathbed  is  of  chief  im- 
portance, and  to  this  application  of  the  law 
our  observations  will  be  mainly  confined. 
Reductions  at  the  instance  of  the  widow  or 
younger  children  are  necessarily  governed 
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tutors  to  his  children  by  testament  or  mortis  causa  deed  upon  death- 
bed ;  (d)  but  the  power  of  appointing  tutors  with  limited  responsi- 
bility, conferred  by  the  Statute  1696,  cap.  8,  must,  in  terms  of  the 
Statute,  be  exercised  in  liege  poustie  ;  and  the  power  of  appointing 
curators  to  children,  which  was  first  given  by  this  Statute,  is  subject 
to  the  like  condition  as  to  the  father's  capacity,  (e) 

327.  In  the  further  investigation  of  this  branch  of  the  law  of 
succession  we  propose  to  consider — (1)  How  the  incapacity  resulting 
from  deathbed  arises ;  (2)  as  to  the  deeds  liable  to  challenge  ex  captte 
lecti  ;  (3)  8ts  to  the  title  to  challenge  deeds  executed  upon  deathbed  ; 
and  (4)  how  the  operation  of  the  law  of  deathbed  may  be  excluded. 
In  this  division  of  the  subject  we  follow  substantially  the  order  of 
arrangement  of  Professor  Bell,  to  whose  luminous  and  accurate, 
though,  at  this  date,  no  longer  exhaustive  discussion  of  the  subject, 
we  have  been  largely  indebted.  (/) 


SECTION  I. 


HOW  THE  INCAPACITY  RESULTING  FROM  DEATHBED  ARISES. 


Theory  of  the  328.  Viewed  in  relation  to  his  capacity  to  dispose,  a  person  in 

common  law  in..  ...  r  1       i  i  i  •  1  • 

relation  to  inca-  his  ordinary  state  of  health,  and  not  a  minor  nor  subject  to  any 
Irom  mortal^  legal  incapacity,  is  said  to  be  in  "  legitima  potestate"  or  in  "  liege  pous- 
ninesa.  tfe»  because  he  has  the  full  and  uncontrolled  power  of  disposal  of 

his  property.  The  restraint  on  this  power  begins  with  the  com- 
mencement of  his  mortal  disease.  The  decay  of  the  vital  powers 
is  usually  accompanied  with  a  certain  infirmity  of  the  will  render- 
ing the  moribund  person  more  or  less  accessible  to  the  importuni- 
ties of  interested  attendants  ;  and  this  facility  or  liability  to  impo- 
sition was,  by  the  ancient  law  of  Scotland,  converted  into  a  legal 
presumption,  according  to  which  all  deeds  executed  during  the 
granter's  last  illness  were  reducible  in  so  far  as  prejudicial  to  the 
rights  of  the  heir.  At  common  law  the  presumption  of  incapacity 
in  relation  to  deathbed  deeds  (that  is,  deeds  executed  while  the 
granter  was  ill  of  the  disease  of  which  he  died)  could  only  be  re- 
dargued by  the  counter  presumption  of  convalescence  arising  from 
the  granter  having  been  at  kirk  or  market  after  the  execution  of 
the  deed.  But  by  the  Statute  1696,  cap.  4,  the  survivance  of  the 
granter  during  the  space  of  sixty  days  "  is  a  sufficient  exception  to 
exclude  the  reason  of  deathbed."    The  statutory  exception  appears 


(d)  Erak.  1,  7,  2 ;  Fraser  on  "  Parent 
and  Child,"  2d  ed.,  p.  176,  and  authorities 
there  cited. 


(«)  See  the  terms  of  the  Statute.  The 
distinction  appears  to  have  been  overlook- 
ed by  Fraser  in  loe.  cit. 

(/)  1  Bell's  Cora.,  6th  ed.,  pp.  84-98. 
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to  proceed  on  the  supposition  that  the  infirmity  of  the  will,  which  cbapti»  ix. 
is  associated  with  the  final  decay  of  the  physical  powers,  is  not  to 
be  presumed  to  have  commenced  at  a  period  more  remote  than  the 
limit  which  the  Statute  assigns.  Incapacity  at  a  period  more  remote 
than  sixty  days  may  he  proved ;  hut  the  presumption  will  be  in 
favour  of  the  party  interested  in  maintaining  the  settlement  as  hav- 
ing been  executed  in  liege  poustie. 

329.  Three  topics  of  inquiry  are  thus  presented,  namely,  (1)  as 
to  the  evidence  of  mortal  disease  which  is  requisite  to  raise  up  the 
presumption ;  and  (2  and  3)  as  to  the  two  counter  presumptions  to 
which  we  have  referred. 

330.  I.  Proof  of  Mortal  Disease. — In  order  successfully  to  Evidence  in  sup- 
challenge  a  deed  ex  capite  lecti,  it  must  be  averred  and  proved  not  Seabed.**  °f 
only  that  the  deed  was  executed  within  sixty  days  of  death,  but  also 

that  at  the  time  of  its  execution  the  granter  was  ill  of  the  disease 
which  caused  his  death. (g)  This  is  to  be  established  by  the  evi- 
dence of  medical  practitioners  or  other  persons,  to  the  satisfaction 
of  the  Court  or  a  jury.  (A)  It  is  not  necessary  to  prove  the  con- 
tinuity of  the  disease  during  the  whole  period  subsequent  to  the 
execution  of  the  deed  ;  for,  says  Erskine,(t)  "  if  the  two  extremes 
he  proved,  of  sickness  going  before,  and  of  death  following,  the  rest 
is  inferred  \  but  evidence  of  the  continuing  of  the  original  disease 
is  often  the  best  proof  of  its  identity  with  that  which  was  the  im- 
mediate cause  of  death.(fc) 

331.  Although  labouring  under  sickness  at  the  time  of  making  Exception  where 
the  deed,  this  is  not  held  to  be  his  mortal  disease  if  the  granter  fro^^dent  or 
should  perish  by  an  accident :  nor  will  the  original  disease  be  re-  ■°Penr«l"v 

■y  .  .  .  disease. 

garded  as  mortal,  if  the  actual  cause  of  death  is  a  new  disease  un- 
connected with  that  which  existed  at  the  execution  of  the  deed.  (J) 
But  where  the  disease  which  is  the  immediate  cause  of  death, 


(?)  Ersk.  3,  8,  96;  1  Bell,  Com.  5th 
ed.86. 

(A)  In  Cogan  v.  Lyon,  18  March  1884, 
12  Sh.  669,  the  Court  admitted  the  testi- 
mony of  medical  men  as  to  the  nature  of 
the  disease  and  the  cause  of  death,  al- 
though their  opinions  were  rested  solely 
on  the  facts  stated  by  unprofessional  per- 
sona, neighbours  and  acquaintances  of  the 
deceased. 

(*)  Ersk.  ut  supra. 

(k)  As  deeds  granted  on  deathbed  are 
not  null,  but  are  only  reducible  at  the  in- 
stance of  the  heir,  a  decree  of  reduction 
proceeding  upon  evidence,  and  granted 

VOL.  I. 


causa  cognita,  may  be  a  necessary  part  of  the 
heir's  title ;  and  for  this  reason  the  Court 
are  in  use  to  grant  proof  and  to  advise 
such  cases  ex  parte,  if  requested  by  the 
pursuer.  See  the  last  reported  case  on 
this  point,  Eaton  v.  Eason,  18  July  1868, 
1  Macph.  1168. 

(I)  Paterson's  Trs.  v.  Johnston,  24  June 
1816,  1  Mur.  71,  and  cases  in  Hume,  voce 
"  Deathbed/'  particularly  Thomson  v.  Thom- 
son, 1801,  p.  142,  and  Gray  v.  Gray's  Trs.f 
1818,  p.  144 ;  Mackay  v.  Davidson,  6  Sh. 
867,  25  March  1881,  6  W.  &  S.  210,  where 
the  granter  died  from  disease  resulting 
from  dram-drinking. 

L 
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though  distinguishable  from  the  original  disease,  is  either  a  second- 
ary or  ulterior  form  of  the  malady,  or  induced  by  it,  it  will  be  held 
to  be  a  continuance  of  the  same  malady.  "  If,19  says  Professor  Bell, 
"  the  diseases  are  convertible,  or  found  in  close  connection  and  rela- 
tion with  each  other,  or  where  the  last  disease  is  an  ordinary  con- 
sequence of  the  first,  it  will  be  sufficient  to  make  out  a  case  of 
deathbed,  (m) 

332.  Reduction  ex  capite  lecti  is  not  confined  to  cases  of  disease 
which  physicians  call  mortal ;  nor  is  it  implied  in  the  name  of 
deathbed  that  the  illness  should  be  such  as  actually  to  confine  the 
patient  to  his  bcd,(n)  or  to  his  chamber, (o)  or  to  interrupt  busi- 
ness, (p)  It  is  sufficient  that  the  maker  of  the  deed  is  at  the  time 
in  that  state  of  infirm  health  which,  especially  when  occurring  in 
a  person  of  advanced  age,  may  be  regarded  as  the  precursor  of  final 
decay,  and  that  the  infirmity  results  in  death. (g)  A  surgical  or 
organic  malady  or  accident  causing  death  is  regarded  as  a  mortal 
disease,  (r) 

333.  II.  Survivancb  for  Sixty  Days. — At  common  law,  if  the 
granter  of  a  deed  was  affected  by  mortal  disease  at  the  time  of  its 
execution,  and  convalescence  was  not  proved,  the  deed  was  held  to 
have  been  executed  on  deathbed,  irrespective  of  the  period  of  sur- 
vivance.(*)  Attendance  at  kirk  or  market  unsupported,  was  con- 
clusive evidence,  but  not  the  only  competent  evidence,  of  convales- 
cence. On  a  consideration  of  the  inexpediency  of  that  state  of  the 
law,  it  was  enacted  by  the  Scottish  legislature, (*)  "  That  it  shall  be 
a  sufficient  exception  to  exclude  the  reason  of  deathbed,  as  to  all 
bonds,  dispositions,  contracts,  or  other  rights,  that  shall  be  hereafter 
made  and  granted  by  any  person  after  the  contracting  of  sickness, 


(m)  1  Bell's  Com.  5th  ed.,  p.  86 ;  Hid- 
dlestone  v.  Goldie,  12  April  1819,  2  Mur. 
115, 120;  Weir  v.  Knox,  1791,  Hume,  186; 

Brock  v. ,  26  May  1818,  Hume,  187; 

Black  v.  Brawn,  21  Nov.  1816,  Hume, 
164. 

(n)  Shaw  v.  Gray,  1624,  M.  8208. 

(o)  Robertson  v.  Fleming,  1622,  M.  3290; 
Black  v.  Black,  1787,  M.  8802. 

(p)  But  confinement  contrary  to  the 
usual  custom  of  the  granter  is  an  indica- 
tion of  illness,  and  may  go  far  to  establish 
the  existence  of  mortal  disease  where  the 
party  was  withdrawn  from  the  observation 
of  neutral  witnesses. 

(q)  Primrose  y.  Primrose,  1766,  M.  8800; 
Robertson  v.  M'Caig,  1  Doc.  1828,  2  Sh. 
544,  N.  E.  474;  Tomieon  v.  Tomison,  14 


Dec.  1889,  2  D.  289.  Compare  the  cases 
of  Speirt  and  Gray,  Hume,  144,  and  LiUie 
y.  Lillie,  Hume,  153.  "  A  man  may  grow 
weaker  and  weaker,  and  die  without  any 
formed  disease  at  all,  and  yet  his  settle- 
ments may  be  reduced  esc  capite  lecti."-~ 
Per  Lord  Braxfield,  in  Crawford  v.  JKro- 
caid,  1782,  Hailes,  907. 

(r)  Duny.  Dun,  1668,  M.  8291,  a  case 
of  a  broken  leg,  afterwards  amputated; 
Scotston  y.  Drummond,  1694,  M.  3297,  a 
case  of  a  sore  leg  occasioned  by  accident. 

(*)  See  Gordon  y.  Gordon,  1696,  M.  3299, 
where  the  Court  were  asked  to  reduce  a 
deed  ex  capite  lecti  although  the  granter 
had  survived  three  years.  This  appears  to 
have  been  the  last  case  under  the  old  la** 

(0  Stat.  1696,  cap.  4. 


THE  LAW  OF  DEATHBED.  1 63 

that  the  person  live  for  the  space  of  threescore  days  aftor  the  mak-    chapter  ix. 

ing  and  granting  of  the  said  deeds,  albeit,  during  that  time,  they 

did  not  go  to  kirk  and  mercat ;  but  prejudice  always,  as  of  before, 

to  quarrel  and  reduce  the  said  rights  and  deeds,  if  it  shall  be  alleged 

and  proven  that  the  person  was  so  affected  by  the  sickness,  the  time 

of  the  doing  of  the  said  deeds,  that  he  was  not  of  sound  judgment 

and  understanding." 

334.  The  presumption  of  convalescence,  or  rather  of  strength  Computation  of 
of  will  sufficient  to  resist  importunity,  is  established  by  the  elapse  todmthw!1011 
of  the  statutory  period  of  sixty  days,  the  period  of  survivance  being 
determined  according  to  the  ordinary  rule  of  computation  of  civil 

time.  The  date  of  execution,  being  punctum  temper  is,  is  excluded 
from  the  computation,  and  the  date  of  death  is  reckoned  among  the 
days  of  survivance  according  to  the  maxim,  Dies  inceptus  pro  com- 
pUto  habetur.  Accordingly,  where  a  settlement  was  executed  on 
22d  February  179X,  about  8  p.m.,  and  the  granter  survived  fifty-nine 
days  and  two  hours,  and  died  on  the  22d  April  between  10  and  11 
p.m.,  being  the  fifty-ninth  day  after  the  execution  of  the  deed,  it 
was  held  by  the  House  of  Lords  that  the  statutory  period  of  sur- 
vivance was  not  completed. (u)  Lord  Thurlow  observed, (x)  "The 
terminus  a  quo  mentioned  in  the  Act,  is  descriptive  of  a  period  of 
time,  and  synonymous  with  the  date  or  day  of  the  deed,  which  is 
indivisible,  and  sixty  days  after  is  descriptive  of  another  and  subse- 
quent period,  which  begins  when  the  first  period  is  completed.  The 
day  of  making  the  deed  must  therefore  be  excluded  ;  so  the  maker 
only  lived  fifty-nine  days  of  the  period  required.  Had  he  seen  the 
morning  of  the  sixtieth  or  subsequent  day,  it  would  have  been 
sufficient ;  the  rule  of  law  above  mentioned  (dies  inceptus  pro  com- 
plete habetur)  then  applying,  and  making  it  unnecessary  and  im- 
proper to  reckon  by  hours,  or  to  inquire  if  the  last  day  was  com- 
pleted." Conversely,  a  deed  was  sustained  when  the  date  of  execu- 
tion was  23d  May  1799,  at  2  p.m.,  and  the  granter  survived  fifty- 
nine  days  and  twenty-three  hours,  and  died  on  22d  July  at  1  p.m., 
being  the  sixtieth  day  after  the  day  of  execution.(y) 

335.  A  deed  is  therefore  safe  from  challenge  ex  capite  lecti  if  the  Result  of  th* 
granter  has  survived  the  hour  of  midnight  which  separates  the  fifty-  JJJJJjJJJ  ofTim*. 
ninth  from  the  sixtieth  day  after  the  execution  of  the  deed.   It  is  not 

always  possible  to  determine  with  precision  the  moment  of  the  cessa- 
tion of  vital  action ;  and  the  validity  of  a  settlement  may  come  to 

(«)  Mercer  v.  Ogilvie,  1798,  M.  8*36  ;  1  (x)  3  Pat.  442. 

Dec.  1796,  3  Pat.  484;  overruling  dictum  of  (y)  Mitchell  v.  Watson,  8  Feb.  1804,  M. 

President  Dnndas  in  Crawford  v.  Kmcaid,  "Deathbed,"  App.  No.  4. 
1782,  Hailes,  907,  and  cited  in  8  Pat.  488. 
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depend  on  the  question  whether  the  testator  is  proved  to  have  been 
inanimate  at  the  moment  of  the  commencement  of  the  sixtieth  day. 
In  such  cases  the  general  presumption  of  life  seems  to  be  applicable. 
On  principle,  it  appears  that  the  hour  of  midnight  must  be  deter- 
mined according  to  the  civil  or  mean  solar  time  of  the  meridian  of 
the  place,  although,  for  convenience,  it  is  customary  in  this  country 
to  re.ckon  time  according  to  the  meridian  of  Greenwich  ;  and  in 
other  European  countries,  according  to  the  mean  time  of  the  prin- 
cipal national  observatory. 

336.  In  the  case  of  a  probative  deed,  the  testing  clause  affords 
prima  facie  evidence  of  the  date  of  execution  ;  (2)  but  it  is  competent, 
in  a  reduction,  to  prove  the  true  date  by  extrinsic  evidence. (a)  An 
untested  holograph  deed  does  not  prove  its  own  date,  and  if  the 
date  cannot  be  instructed  by  extrinsic  evidence,  the  deed  will  be 
presumed  to  have  been  executed  on  deathbed. (6)  But  an  excep- 
tion must  be  admitted  in  the  case  of  death  resulting  from  accident 
or  external  violence,  or  even,  as  it  should  seem,  in  the  case  of  in- 
stantaneous death  from  natural  causes,  where  there  were  no  premo- 
nitory symptoms ;  for  in  these  cases,  as  there  is  no  apparent  pre- 
existing disease,  there  is  no  room  for  the  application  of  the  law  of 
deathbed. 

337.  III.  Convalescence — Going  to  Kirk  or  Market. — We 
but  not'the  only  have  already  seen  that  actual  convalescence  obviates  all  objection 
vaWcwfce011"     on  ^ie  scoro  °f  deathbed,    insomuch  that,  although  the  grantor 

should  die  within  sixty  days  after  the  date  of  execution,  but  of  a 
new  disease,  the  deed  will  be  held  good.  But  convalescence  fol- 
lowed by  a  relapse  of  the  same  disease  will  not  save  a  deed  from  re- 
duction ex  capite  lecti,  unless  the  fact  of  convalescence  is  established 
in  the  manner  required  by  our  ancient  law — that  is,  by  proof  of  the 
person  having  been  at  kirk  or  market  unsupported  after  the  exe- 
cution of  the  deed.  Presence  at  kirk  or  market  unsupported,  is, 
in  fact,  a  legal  criterion  of  convalescence  in  the  degree  required 
to  support  a  deed  previously  executed ;  as  it  is  presumed  that  a ' 


Kirk  and  mar- 


(z)  See  Dickson  on  Evidence,  §  \  714, 
716,  and  cases  there  cited ;  also  Gibson  v. 
Pott,  2  March  1813,  Hume,  150. 

(a)  Arnolt  v.  Gairdon,  1730,  M.  12,285; 
May  v.  Ross,  1667,  M.  12,279 ;  Yeats  v. 
Yeats'  Tr.  6  July  1833, 11  Sh.  916  ;  Camp- 
bell v.  Fisher,  7  July  1838,  16  Sh.  1279. 
But  where  the  deed  has  been  misdated,  for 
the  purpose  of  evading  the  law  of  death- 
bed, it  has  been  held  that  persons  who  are 
accessory  to  the  fraud  cannot  take  benefit 
by*  the  doed ;    Merry  v.  Howie,  1806.  M. 


"Writ,"  App.  No.  8,  5  Pat.  101,  as  to 
which  see  Mr  Dickson'B  observations  in 
loc.  tit. 

(b)  Cunningham  v.  Ramsay,  cited  in  note 
to  Uaddoway  v.  Inglis,  1673,  3  Br.  Sup. 
200  ;  Stair,  3,  4,  29  ;  Ersk.  8,  8,  96.  Per 
Lord  Moncreiff  in  Waddell  v.  WaddelVs 
Trs.  16  May  1845,  7  D.  605;  Suttie  v. 
Ross,  3  Feb.  1838,  16  Sh.  429,  Macf. 
Rep.  139 ;  Fairholme  v.  Fairholme's  Trs.,  16 
Dec.  1856,  19  D.  178. 
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person  who  has  strength  sufficient  to  enable  him  to  go  about  hi*  mirers  in- 
ordinary avocations  has  also  the  capacity  to  settle  his  affairs,  ami, 
it  necessary,  to  cancel  or  revoke  any  gift  which  may  have  been 
improperly  obtained  from  him  while  under  the  influence  of  disease. 
The  principles  of  the  law  or  custom  in  relation  to  kirk  and  market 
are  declared  in  an  Act  of  Sederunt  of  date  29th  Feb.  1G(J2,  the  text 
of  which  will  be  found  in  the  subjoined  note.(c) 

338.  The  first  point  to  be  noticed  in  the  construction  of  the  Act  ob>.<rt  ami 
of  Sederunt  is  the  inferential  declaration,  that  the  object  of  coming  ruiV*  inV*  uti.»n 
to  kirk  or  market  is  to  afford  evidence  of  convalescence.     By  this  j^™.5""1 
it  is  not  meant  that  the  person  shall  be  restored  to  his  ordinary 
health,  but  merely  that  he  is  so  far  recovered  as  to  give  attendance 
at  kirk  or  market  in  the  manner  required  by  the  Act ;  and  the 
legal  presumption  resulting  from  such  attendance  cannot  be  over- 
come by  proof  that  the  person  was  at  the  time  suffering  from  the 
disease  of  which  he  died.     In  the  case  of  diseases  attended  with 
mental  incapacity,  as  acute  fevers,  some  forms  of  paralysis,  and  the 
like  (termed  morbus  sonticus),  going  to  kirk  or  market  would  not 
prove  capacity  for  making  a  will.     It  would  be  an  answer  to  the 
objection  of  deathbed,  but  would  still  leave  the  disposition  exposed 


(c)  Act  anent  persona  going  to  church 
and  mercate  after  granting  of  dispositions; 
29  February  1692.  "  The  Lords  of  Coun- 
cil and  Session  taking  to  their  serious  con- 
sideration that  the  excellent  law  of  death- 
bed securing  men's  inheritances  from  be- 
ing alienate  at  that  time,  may  happen  to 
be  frustrate  and  evacuate  if  their  coming 
to  church  or  mercate  be  not  done  in  such 
a  solemn  manner  as  may  give  some  evi- 
dence of  their  convalescence,  without  sup- 
portation  or  straining  of  nature ;  and  see- 
ing some  may  think  it  sufficient  if  parties, 
after  subscriving  such  dispositions,  come 
to  the  church  at  any  time,  and  make  a 
turn  or  two  therein,  though  there  were  no 
congregation  at  the  time;  and  likewise, 
if  they  make  any  merchandise  privily  in  a 
shop  or  crame,  or  come  to  the  mcrcat- 
place  when  there  is  no  public  mercate; 
and  all  this  performed  before  their  own 
pickt  out  witnesses,  brought  along  by  the 
party  in  whose  favours  the  disposition  is 
made,  that  the  state  and  condition  of  his 
health  or  sickness  may  be  as  little  under 
the  view  and  consideration  of  other  indif- 
ferent persons  as  can  be ;  the  occasion  of 
which  mistake  inight  have  been  that  for- 


n 


merly  there  were  publick  prayers  morniu 
and  evening  in  tho  church  in  many  places, 
to  whioh  those  who  apprehended  any  con- 
troversie  might  arise  upon  the  validity  of 
their  dispositions  were  accustomed  to  come 
at  the  time  of  prayer  :  And  some  thought 
they  might  come  to  the  church  though 
there  were  no  publick  meeting  thereat, 
since  these  publick  prayers  were  not  accus- 
tomed, and  to  take  instruments  of  their  ap- 
pearing there :  For  remede  whereof,  the 
Lords  declare  they  will  not  sustain  any 
such  parties  going  to  church  and  mercate, 
where  it  is  proven  that  he  was  sick  before 
bis  subscriving  of  the  disposition  quarrel- 
led, as  done  in  lecto,  unless  it  be  performed 
in  the  daytime,  and  when  people  aro  ga- 
thered together  in  the  church  or  churchyard 
for  any  publick  meeting,  civill  or  ccclesias- 
tick,or  when  people  are  gathered  together  in 
the  mercate-place,  for  publick  mercate :  And 
further  declares,  whenever  instruments  aro 
taken  for  the  end  forsaid,  that  the  said 
instrument  do  expressely  bear,  That  it  was 
taken  in  the  audience  and  view  of  tho 
people  gathered  together  as  aforsaid,  other- 
ways  the  Lords  will  have  no  regard  to  the 
s?aid  instrument." 
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to  challenge  on  the  ground  of  incapacity,  or  facility  and  circumven- 
tion, (rf) 
Attendance  339.  The  Act  of  Sederunt  speaks  of  attendance  at  "  church  and 

at  market  held    mercate,"  but  attendance  at  either,  with  the  precautions  there  pre- 
to«^Bfy  the     g^bed,  i8  held  to  be  sufficient. (c) 

Attendance  840.  Next,  it  is  required  that  the  granter  shall  appear  "  without 

c^nmwrtaion  8upportation  or  straining  of  nature/'  The  degree  of  support  is  a 
or  straining  of  question  of  fact ;  and  it  is  unnecessary  to  enter  on  an  examination 
of  the  decisions  upon  such  questions.  It  may,  however,  be  observed 
that  very  slight  indications  of  weakness  will  be  sufficient  to  invali- 
date an  appearance  at  kirk  and  market  when  made  for  the  purpose  of 
supporting  a  particular  deed ;  whereas,  if  the  evidence  relates  to  the 
ordinary  attendance  of  the  deceased  at  church,  or  the  resort  to  a 
public  market  for  purposes  of  business,  it  will  not  invalidate  the  evi- 
dence that  the  person  has  received  such  aid  as  he  or  she  would  re- 
ceive on  ordinary  occasions.  A  lady,  in  walking  to  church,  takes 
the  arm  of  a  member  of  her  family ;  the  jury  would  be  directed  to 
consider,  on  the  whole  evidence,  whether  the  arm  was  offered  for  the 
purpose  of  affording  necessary  support. (/)  "  The  rule,"  says  Pro- 
fessor Bell,(gr)  "  is,  that  the  granter  shall  be  seen  in  the  same  con- 
dition, in  so  far  as  regards  aid  from  others,  as  while  in  good  health  ; 
and  the  rule  in  this  respect  is  tightened  or  relaxed,  as  the  act  of 
going  to  kirk  or  market  is  done  in  the  ordinary  course  of  business 
or  for  the  mere  purpose  of  giving  effect  to  the  deed." 

341.  The  Act  of  Sederunt  requires  that  the  appearance  shall  be 
public,  in  church  or  market,  while  the  people  are  assembled  ;  and 
any  instrument  taken  on  the  occasion  (and  therefore  any  proof 
offered)  must  show  that  the  appearance  was  made  "  in  the  audience 
and  view  of  the  people  gathered  together."  The  purpose  of  requir- 
ing the  granter's  presence  on  occasions  so  public,  is  that  his  state 
of  health  or  sickness  may  be  under  the  view  and  consideration  of 
"  indifferent  persons,"  instead  of  being  confined  to  "  picked  out  wit- 
nesses," brought  by  the  party  in  whose  favour  the  disposition  is 
made. (A)    Where  attendance  is  given  at  church  or  market  for  the 


Attendance 
most  be  public. 
Reason  of  this 
rule. 


(d)  Crawford  v.  Brichen,  1711,  M.  8812; 
Laird  v.  Kirkwood,  1768,  M.  8815;  Faichney 
v.  Faickney,  1776,  M.  8816, 6  Br.  Sup.  422 ; 
1  Bell,  Com.  6th  ed.  p.  89. 

(e)  Balmerino's  Crs.  v.  Lady  Couper,  1671, 
M.  8806,  8292 ;  Ragg  v.  Fork*,  1726,  M. 
8814. 

(/)  See  the  decisions  upon  this  point  in 
the  Dictionary,  pp.  3808-8818;  also  Young 
v.  Scott,  1777,  5  Br.  Sup.  423;  Angus  v. 


Monylaws,  1793,  Hume,  137;  Howie  v. 
Raton,  1799,  Hume,  189;  Cowan  y.  Cowan, 
20  Feb.  1817,  Hume,  142;  Smyth,  2  July 
1812,  Hume,  148;  Ormiston  v.  Greig,  17 
May  1821, 1  Sh.  N.E.  14,  note. 

(g)  1  Bell,  Com.  6th  ed.  p.  89 ;  and  see 
Stair,  3, 4,  28 ;  Ersk.  3,  8,  96. 

(A)  Preamble  to  Act  of  Sederunt  cited, 
supra. 
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purpose  of  validating  a  deed  executed  in  lecto  cegritudini*,  it  is  not  qhattkb  ix. 
necessary  that  the  granter  should  either  attend  the  service  of  the 
church,  or  make  bargains  in  the  market  ;(t)  but  if  he  do  either,  he 
must  be  careful  not  to  betray  symptoms  of  weakness,  as  by  leaving 
the  place  of  worship  before  the  service  is  over,  or  taking  the  assist- 
ance of  a  companion  in  making  a  purchase.  Attendance  at  a  meet- 
ing of  heritors  in  the  church,  or  at  a  funeral  in  the  churchyard,  is 
within  the  terms  of  the  Act.  Whether  attending  service  at  a  dis- 
senting place  of  worship  is  sufficient  to  satisfy  the  law  has  not 
been  expressly  determined ;  though  in  the  case  of  Livingstone  v. 
Goodaly(k)  it  was  observed  from  the  Bench  that  the  maker  of  the 
deed,  "  being  a  quaker,  was  not  obliged  to  go  to  church  to  ratify  his 
deed."  It  is  suggested  that  attendance  by  a  dissenter  at  his  proper 
place  of  worship  for  the  purpose  of  divine  service,  should  be  re- 
ceived as  equivalent  to  attendance  at  church ;  but  attendance  at  a 
secular  meeting  in  a  chapel  would  clearly  not  be  sufficient. 

342.  It  is  not  clearly  settled  what  shall  be  held  a  market  in  the  what  is  held  to 
sense  of  the  rule  of  law.     The  Act  of  Sederunt  seems  to  intimate  atten&mce  at 
that  any  shop  or  warehouse  where  goods  are  publicly  sold,  had  market- 
been  considered  a  market  for  the  purpose  of  satisfying  the  rule ; 
and  at  the  present  time,  when  markets  have  in  many  towns  been 
entirely  supplanted  by  retail  shops,  it  may  safely  be  asserted  that 
appearance  in  any  of  the  principal  thoroughfares  of  business  in  a 
city  or  town  for  the  purposes  of  business,  would  be  received  as 
proof  of  convalesence.     The  decisions  so  far  support  this  view  of 
the  law.     Thus,  the  Cross  of  Edinburgh  was  held  to  be  a  market- 
place;^ and  appearance  in  the  market-place  of  Dumfries,  though 
not  on  the  regular  market-day,  was  held  sufficient,  (m)     And  the 
transacting  business  in  the  Commercial  Bank  of  Aberdeen,  situ- 
ated in  one  of  the  principal  streets  of  the  city,  and  making  pur- 
chases in  two  shops  in  the  vicinity,  were  held  equivalent  to  attend- 
ance at  market.(»)     Attendance  unsupported  at  an  election  (o)  or 
racing-meeting,(p)  or  at  any  similar  concourse  of  people,  is  suffi- 
cient evidence  of  convalescence. 


(t)  Taiheour  v.  Tailzeour,  1787,  M. 
8317,  where  it  was  held  that  walking 
through  the  market-place,  while  market 
was  held,  to  the  house  of  a  friend,  was 
sufficient. 

(k)  Livingston  v.  Goodal,  1688,  M.  8821. 

(J)  Earl  of  Rosebery  v.  Primrose,  1786, 
M.  8822;  Elch.  "  Deathbed,"  No.  8. 

(to)  M'Cracken  v.  Pearson,  14  Sept.  1821, 
2  Mur.  661. 


(n)  Rait  v.  Rait,  27  Nov.  1818,  F.C. 

(o)  Lady  Scotston  v.  Drummond,  1694, 
M.  8822. 

(p)  Laird  v.  Kirkwood,  1768,  M.  8816. 
On  the  other  hand,  in  a  comparatively  re- 
cent case,  attendance  at  a  county  meeting, 
and  at  a  meeting  of  road  trustees,  were 
not  admitted  as  equivalents  to  market; 
Maitland  v.  Maitland,  16  May  1816,  F.C. 
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SECTION  II. 


Objection  of 
deathbed  applies 
to  all  deeds  pre- 

i'odidal  to  the 
leir. 

Testamentary 
dispositions. 


Deeds  of  pro- 
vision in  favour 
of  widows  and 
younger  child- 
ren. 


OF  THE  DEEDS  LIABLE  TO  CHALLENGE  EX  CAP1TE  LECTI. 

343.  I.  Gratuitous  Dispositions  and  Provisions. — The  gene- 
ral rule  is,  that  no  deed  granted  or  act  done  spontaneously  on  death- 
bed, to  the  prejudice  of  the  heir,  will  be  sustained  if  challenged  by 
the  heir,  or  by  those  in  his  right.(g)  The  rule  excludes  deeds 
which  the  party  was  under  an  obligation  to  grant;  and  deeds 
which,  although  disposing  of  the  succession,  are  not  prejudicial  to 
the  interests  of  the  heir ;  as,  for  example,  where  the  reduction  of 
the  deathbed  deed  would  have  the  effect  of  opening  the  succession 
to  a  beneficiary  under  a  prior  deed.  It  is  immaterial  whether  the 
right  to  be  vindicated  was  vested  in  the  person  of  the  ancestor  or 
in  trustees  for  his  behoof,  provided  it  is  heritable  as  to  succession. 
The  law  of  deathbed  is  in  an  especial  manner  directed  against  tes- 
tamentary dispositions.  It  is  not  enough  that  a  settlement  exe- 
cuted on  deathbed  should  be  supported  by  rational  considerations. 
In  order  that  the  deed  may  be  within  the  exception,  it  must  be  in 
fulfilment  of  an  antecedent  obligation  which  might  be  made  effec- 
tual by  adjudication,  (r) 

344.  When  a  widow  has  by  law  a  right  of  terce  out  of  an'estate, 
a  conventional  provision  in  her  favour  by  her  husband,  as  proprie- 
tor of  that  estate,  is  effectual  to  the  extent  of  such  terce.  The  rea- 
son is,  that  to  that  extent  the  provision  is  not  prejudicial  to  the 
heir.(s)  But  where  the  right  to  terce  is  excluded  by  the  entail  or 
deed  of  provision  regulating  the  succession  to  the  estate,  which  it 
may  be  where  the  clause  of  exclusion  is  a  condition  of  the  grant,(<) 
any  conventional  provision  which  an  heir  in  possession  may  grant 
to  his  widow  under  the  powers  of  the  entail  is  obviously  a  gratui- 
tous alienation  to  the  prejudice  of  the  heir,  and  is  liable  to  reduc- 
tion ex  capite  lecti.(u)    Provisions  to  widows  and  children  granted 


Such  meetings,  however,  are  distinguish- 
able from  racing-meetings  and  the  like,  to 
which  the  public  at  large  are  accustomed 
to  resort. 

(q)  1  Bell,  Oom.  6th  ed.  p.  93. 

(r)  See  the  case  of  Jack  v.  Jack,  20  May 
1867,  19  D.  747,  on  the  question  whether 
a  disponee,  under  a  deed  purporting  to  be 
onerous,  may  found  upon  the  conveyance 
in  his  favour  to  the  effect  of  maintaining 
it  as  a  securily  or  satisfaction  of  a  prior 
debt. 


(*)  Stair,  8, 4, 30;  Ersk.  8,  S,  97;  Schaw 
v.  Calderwood,  1688,  M.  3196 ;  Strachan  v. 
Baldwin,  1786,  M.  8227;  Hay  Newton' $ 
case,  infra,  per  curiam. 

(0  Gibson  v.  Rexd  (Hoeelaw),  1794,  M. 
15,869. 

(ti)  Hay  Newton  v.  Hay  Newton,  18  July 
1867,  5  Macph.  1066.  The  proposition 
stated  in  the  text  is,  of  course,  equally  ap- 
plicable to  children's  provisions,  and  it  was 
so  applied  in  the  case. 
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on  deathbed,  are,  moreover,  effectual  when  within  the  amount  which  qhaptkb  «. 
the  granter  was  bound  to  provide  by  his  contract  of  marriage  \(x) 
otherwise  they  are  incapable  of  being  enforced  against  the  heritable 
estate.(y)  With  reference  to  the  rights  of  the  heir,  it  is  immaterial 
whether  such  provisions  are  contained  in  testamentary  settlements 
or  are  constituted  bj  bond  of  provision  or  deed  inter  vivos.  But  it 
would  seem  that  a  provision  by  deed  inter  vivos  is  effectual  when 
executed  in  liege  poustie,  though  it  should  not  be  delivered  until 
the  granter  is  on  deathbed.  (2)  The  heir  is  entitled  to  relief  against 
an  indirect  alteration  of  the  succession  upon  deathbed,  e.g.,  where  a 
charter,  containing  a  new  destination,  is  obtained  from  the  superior, 
or  where  estate  is  purchased  in  liege  poustie,  and  the  purchaser  ob- 
tains a  title  on  deathbed  containing  a  destination  in  favour  of  a 
younger  son.(a) 

346.  Bonds  secluding  executors  cannot  be  assigned  upon  death-  Deeds  indirectly 
bed  to  the  prejudice  of  the  heir.  (6)    Legacies  and  provisions  grant-  h^rulbtelut 
ed  in  lecto  are  not   only  incapable  of  being  made  to  affect  the ceMion- 
heritable  estate,  but  the  heir  may  prevent  the  executor  from  paying 
them,  in  so  far  as  such  payments  may  tend  to  reduce  the  fund  for 
payment  of  moveable  debts  to  the  prejudice  of  his  right  of  re- 
lief.(c) 

346.  II.  Onerous  Dispositions. — The  principle  in  such  cases  is,  Heir's  right  of 
that  the  heir  may  have  the  deed  set  aside  on  condition  of  refunding  ^Jj^^ndi* 
the  consideration  money,  (d)    If  the  price  have  been  invested  in  refunding  the 

1  ..  .  .  consideration 

heritable  securities,  and  the  transaction  is  a  fair  one,  the  heir  loses  money, 
nothing,  and  he  may,  if  he  pleases,  hold  the  purchaser  to  his 
bargain.  If  the  price  is  extant  in  the  form  of  money  or  personal 
estate,  the  heir  will  have  relief  against  the  executors  ;  but  the  right 
of  relief  would  not,  as  we  think,  extend  to  any  part  of  the  price 
which  had  been  consumed  by  the  ancestor  in  the  course  of  his  ordi- 
nary expenditure ;  for  that  is  not  an  alienation  to  the  prejudice  of 
the  heir,  but  a  deterioration  of  the  subject. 

(z)  Ednumstone  v.  Edmonstone,  1706,  M.  (c)  Skate  v.  Gray,  1624,  M.  8208.    The 

8219.  plea  of  deathbed  was  stated  in  the  case  of 

(y)  Boyack  v.  Foreman'*  Trs.,  4  June  Ewen  v.  E wen's  Trs., — a  reduction  of  a 

1729,  7  8h.  704;  Ridddl  v.  Richardson,  settlement  of  personalty,— but  the  decision 

1687,  M.  8212;  Fotdis  v.  Faults,  1721,  M.  does  not  seem  to  have  been  rested  on  that 

8228;   Leslie  v.  Leslie,  1747,  M.   8229;  ground:  see  the  reports  in  2  Sh.  612,  N.E. 

Logan  v.  Campbell,  1757,  M.  8280.  622,  1  W.  &  S.  696,  6  Sh.  479,  and  17 

(*)  1  Bell,  Com.  6th  ed.  p.  94,  citing  Nov.  1880,  4  W.  &  S.  846.    See  also  Earl 

Sherwood's  Children  v.  Sherwood,  1669,  1  of  Leven  v.  M onigomery  1688,  M.  8217,  and 

Br.  Sup.  697.  Cowie  v.  Brown,  1707,  M.  8220. 

(a)  Lindsay  v.  Lindsay,  2  Bee.    1819,  (d)  Ersk.  8,  8,  97;  1  Bell's  Com.  5th 
Hume,  166.  ed.  p.  92. 

(b)  M'Kay  v.  Robertson,  1725,  M.  8224; 
Murray  v.  Borthm'ck's  Trs.,  1707,  M.  3237. 
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ohaptbb  ix.         347.  It  may  be  suggested  for  consideration,  whether  the  right 
of  the  heir  to  reduce  a  sale  of  land  in  respect  of  deathbed  is  abso- 
bound  to  prove   lute,  or  is  confined  to  cases  where  he  is  in  a  position  to  prove  lesion 
transition!0    *  or  fraud.     On  this  subject,  the  dicta  of  Erskine(e)  and  Bell(y)  axe 
unsatisfactory ;  and  their  distinctions,  unsubstantial.     But  neither 
of  these  eminent  writers  asserts  that  the  heir  has  an  absolute 
right  to  challenge  a  sale  for  a  fair  price  ;  and  the  existence  of  such 
a  right  has  not,  so  far  as  we  are  aware,  ever  been  affirmed  by  a 
decision  of  the  Court.     We  therefore  feel  warranted  in  stating  the 
law  to  be,  that  a  purchaser  can  only  be  dispossessed  where  the  heir  is 
able  to  show  unfairness  in  the  transaction,  (g)    With  regard  to  the 
terms  on  which  reduction  is  granted,  Professor  Bell  (A)  distinguishes 
the  following  cases :  (1)  If  the  ancestor  has  died  with  the  price 
unpaid,  a  bond  granted  for  it,  or  bills  in  his  repositories,  the  heir 
will  have  his  challenge  on  discharging  the  price  or  cancelling  the 
bond  or  bills ;  (2)  If  the  purchaser  has  been  favoured  to  the  heir's 
prejudice,  reduction  is  competent  on  restitution  of  what  has  been 
paid  ;  (3)  Where  the  purchaser  has  granted  bond  or  bill  to  younger 
children,  this  is  an  indication  of  mala  fides  sufficient  to  support  a 
reduction ;  but  the  heir  must  repay  to  the  purchaser  the  sum  dis- 
bursed, or  relieve  him  of  the  obligations  granted  to  the  younger 
children  \{%)  (4)  Where  the  price  has  been  paid  to  the  ancestor,  the 
heir,  as  his  representative,  must  indemnify  the  purchaser  as  a  con- 
dition of  the  decree  of  reduction,  and  seek  his  remedy  against  his 
ancestor's  executors  or  grantees.  (&) 
Security  tnms-         348.  The  creation  of  burdens  or  securities  is  a  virtual  aliens- 
trae°remedy  is*  ti°n  \  ^ut  the  heir  can  always  disburden  the  estate  of  a  security  by 
executors16       PayinS  the  ^eht  >  an(^»  M  a  reduction  would  only  be  granted  on 
similar  terms,  it  does  not  appear  that  the  element  of  deathbed  makes 
any  difference  in  questions  between  heirs  and  heritable  creditors. 
The  true  remedy  is  by  an  action  against  the  executor  for  repayment 
of  the  loan  as  heritage  converted  contrary  to  the  law  of  deathbed. 
In  the  case  of  heritable  bonds  granted  in  lecto  in  security  of  prior 
debts,  it  has  been  held  that  the  heir  has  no  action  against  the  herit- 
able creditor.  (I) 
Leases  how  far         349.  Leases  exceeding  the  ordinary  term  of  duration  are  re- 

reducible  ex 

capiU  kcti.  (C)  Erak.  8, 8, 97.  (t)  Richardson    &    Riddel    v.    Sinclair, 

(f)  1  Bell's  Com.,  6th  ed.t  p.  92.  supra. 

(g)  See,  on  the  subject  of  reduction  of         (&)  Gillespie  t.  QMespie}  18  June  1802; 
sales,  the  cases  of  Gilbert,  1608,  M.  8290;  Hume,  146. 

Campbell  v.  Rankin,  1806,  M.  "Deathbed,"  (I)  Shaw  v.  Gray,  1624,  M.  8208  ;  Pol- 

App.    No.  6;    6   Pat.  678;  Richardson  $  lock  v.  Fairholm,  1632,  M.  8209;  Darling 

Riddel  v.  Sinclair,  1636,  M.  8210.  v.  Hay,  1709,  M.  3222. 
(h)  Bell's  Com.  vt  supra. 
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ducible  ex  capite  lectiy(m)  but  where  granted  in  the  exercise  of  a  qhapctb  «. 
due  course  of  administration,  they  are  not  reducible,  (n)  Where  a 
grassum  is  taken  on  deathbed  it  is  challengeable,  according  to  Pro- 
fessor Bell,  in  so  far  as  the  money  is  given  to  executors  to  the  pre- 
judice of  the  heir  ;  but  it  is  apprehended  that  an  action  could  not 
be  maintained  against  the  tenant  to  the  effect  of  compelling  him, 
without  restitution  of  the  grassum,  to  pay  the  full  rent(o)  A  sale 
of  growing  timber  has  been  sustained  as  an  act  of  ordinary  admi- 
nistration in  a  question  with  the  purchaser,  (p) 

360.  In  a  question  between  heir  and  executor,  the  assignation  Discharge*  of 
of  an  heritable  debt  by  the  ancestor  on  deathbed  is  the  same  in  ritjetnotn?1 
principle  as  a  sale  of  land  ;  but  the  rule  does  not  extend  to  the  ex-  do<able' 
tinction  of  securities  by  discharge  ;  for,  according  to  the  judgment 
in  an  early  case,  "  though  one  be  restrained  from  conveying  an 
heritable  debt  on  deathbed  in  prejudice  of  his  heir,  he  may  take 
payment  thereof  on  deathbed,  and  so  dissolve  the  obligation  he 
conld  not  transmit  on  deathbed."(?) 

SECTION  III. 
OF  THE  TITLE  TO  CHALLENGE  DEEDS  EXECUTED  ON  DEATHBED. 

351.  The  rule  is,  that  the  title  to  pursue  a  reduction  belongs  to  General  role  m 
the  heir  who,  but  for  the  deathbed  deed,  would  be  entitled  to  make  to  tlUe# 
up  a  title  to  the  subjects  as  heir  at  law  or  of  provision. 

362.  The  heir  at  law,  whether  of  line  or  of  conquest,  is  entitled  Title  of  the 
to  challenge  a  deathbed  deed  unless  his  title  is  excluded  by  an  an-  heir"at-,*w- 
terior  disposition,  (r)  And  where  the  nearest  apparent  heir  dies 
without  making  up  a  title,  the  right  of  challenge  passes  to  the  next 
heir,(s)  even  though  the  heir  dying  in  apparency  is  alioqui  succea- 
«wt»,  and  has  no  interest  to  challenge,  (t)  Thus,  where  a  truster  left 
his  whole  estate  in  the  first  place  to  his  eldest  son,  and  failing  him 
by  death  in  minority,  appointed  it  to  be  distributed  among  various 
legatees,  and  the  institute  took  benefit  under  the  trust  and  died  in 
minority,  the  truster's  nephew  and  next  heir  was  held  entitled  to  re- 

(»)  Ckristison  v.  Kerr,  1783,  M.  8226  ;  duced.    Thus,  in  Chant  v.  Grant's  Trs.,  2 

&yfe  ?.  Bogle,  1769,  M.  8285.  Dec.  1869,  22  D.  58,  where  a  father  had 

(»)  SempU  v.  Semple,  1  June  1818,  F.C.  made  np  a  title  as  heir  at  law  to  his  son, 

(o)  1  Bell,  Com.,  5th  ed.,  p.  98.  and  ratified  his  disposition,  it  was  held 

(p)  Maxwell  v.  Corrie,  1724,  M.  8829.  that  adanghter,  afterwards  born,  had  no  title 

{q)EUes  t.   Watson,    1712,  M.    16,980  to  challenge  her  brother's  disposition. 

foovn  v.  Thomson,  1684,  M.  8200.  (s)  Craig  v.  Mailmen  of  Glasgow,  1789, 

(r)  The  test  of  the  title  to  challenge  is  M.  8199. 

the  possibility  of  the  heir  succeeding  to  (0  Kennedy  v.  Arbuthnot,  1722,  M.  8198. 

the  estate  if  the  deed  in  question  were  re- 
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Title  of  the  heir 
of  provision. 


chaptib  ix.  duce  the  settlement  ex  capite  lecti  ;  but  the  judges  were  of  opinion 
that,  if  the  intestate  had  attained  majority,  his  approbation  of  the 
settlement  would  have  barred  reduction  at  the  instance  of  a  remoter 
heir.(t*)  But  in  special  circumstances,  where  a  settlement  for  dis- 
tribution was  expressly  ratified  by  the  eldest  son  and  apparent  heir 
of  the  truster,  the  next  heir  was  held  to  be  barred  from  reducing 
the  settlement  ex  capite  leeti.(x) 

353.  The  heir  of  provision,  whether  by  tailzie,  marriage-con- 
tract, or  destination  in  the  investiture, (y)  whether  nominated  by 
the  maker  of  the  deathbed  deed,(z)  or  by  a  remoter  ancestor,  is  en- 
titled to  pursue  for  reduction  on  this  ground ;  and  that  even  where 
the  person  favoured  by  the  deathbed  deed  is  the  heir  of  line  ;(z) 
the  principle  being,  that  the  order  of  succession,  as  settled  by  law 
or  deed  previously  to  deathbed,  is  not  to  be  altered  on  importunity 
during  that  period  of  weakness,  (a)  An  heir  of  provision  does  not 
require  to  complete  a  title  by  infeftment  to  qualify  himself  to  in- 
stitute a  reduction.  (6)  The  heir-substitute  under  an  imperfect  en- 
tail or  deed  of  simple  destination  has  therefore  a  good  title  to  chal- 
lenge an  alteration  of  the  succession  by  deed  executed  on  deathbed, 
whether  made  by  the  institute  under  the  destination  or  by  a  prior 
substitute,  (c)  And  it  is  no  objection  to  his  title  to  reduce,  that 
the  granter  of  the  deathbed  deed  was  expressly  authorised  to  alter 
the  destination,  for  the  ground  of  reduction  is  not  the  want  of  power, 
but  the  presumed  want  of  capacity  or  of  firmness  on  the  part  of 
the  granter  of  the  deed.(c?)  A  prior  effectual  alteration  of  the  set- 
tlement may  be  pleaded  by  the  heir  under  the  deathbed  deed  to 
exclude  the  title  of  the  heir  of  the  settlement.(e) 


(u)  Irvine  v.  Tait,  3  June  1808,  M. 
"  Deathbed,"  App.  No.  6 ;  Hedderwick  v. 
Campbell,  1740,  Elchies,  "Deathbed,"  No. 
13. 

(z)  Leith  v.  Leith,  6  June  1848,  10  D. 
1137. 

(y)  Hepburn  v.  Hepburn,  1668,  M.  3177; 
rorterfield  v.  Cant,  1672,  M.  8179  ;  Howie 
v.  Merry,  M.  "Writ,"  Appx.  No.  8,  17 
March  1806,  6  Pat.  101,  and  cases  cited 
infra. 

(z)  See  Crawford  v.  Coutts,  14  March 
1806,  5  Pat.  78,  where  the  contention  lay 
between  the  heir-at-law  and  the  heir  of 
provision  under  a  previous  deed  of  the 
deceased,  and  the  title  of  the  latter  to  sue 
as  an  heir  of  provision  was  admitted  to  be 
incontestable,  the  only  question  being  as 


to  the  effect  produced  by  an  express  revo- 
cation of  the  prior  deed. 

(a)  1  Bell,  Com.  6th  ed.  p.  97. 

(b)  Porterfield  v.  Cant,  supra  ;  Marquis 
of  Clydesdale  v.  Earl  of  Dundonald,  1726, 
M.  8180. 

(c)  Cogan  v.  Lyon,  4  Dec.  1830,  4W.4 
S.  891 ;  Ibid.,  28  Jan.  1882, 10  Sh.  267. 
In  the  first  case  the  pursuer  failed  because 
he  had  erroneously  described  himself  as 
heir  of  provision  to  the  settlor,  when  he 
should  have  been  designed  heir  of  provi- 
sion to  the  institute,  by  whom  the  succes- 
sion was  altered  on  deathbed. 

(d)  Pattison  v.  Dunn's  Trs.,  9  March 
1866,  4  Macph.  656 ;  and  see  M'Etcen  v. 
Pattison,  27  March  1865,  8  Macph.  779. 

(e)  Duke  of  Hamilton  v.  Douglas,  27 
March  1779,  2  Put.  449. 
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364.  We  are  not  aware  of  any  case  in  which  it  has  been  held    chapter  ix. 
that  a  person  claiming  as  institute,  or  immediate  disponee  of  the  Ueducii 
defunct  under  a  prior  settlement,  would  not  have  a  title  to  reduce  a  wiu  lecu, 
subsequent  deed  of  settlement  executed  on  deathbed  to  his  preju-  petent  to  »  dii- 
dice ;  and  though  there  is  a  general  understanding  that  the  remedy  P01"*' 
is  confined  to  proper  heirs  of  provision,  the  case  of  Merry  v.  Howie 
is  a  direct  authority  in  favour  of  the  title  of  a  disponee.  (/)    In  one 
case  it  was  observed  that  the  right  of  challenge  in  respect  of  death- 
bed only  belongs  to  heirs  whose  titles  fall  to  be  completed  by  ser- 
vice \{g)  a  definition  which  would  include  an  heir  who  is  a  first 
taker,  but  who,  in  respect  of  his  not  being  named  in  the  deed,  but 
merely  designed  as  heir,  requires  a  service  to  establish  his  relation- 
ship.   Legatees  and  beneficiaries  under  trust-settlements  of  heri- 
table estate,  have  been  held  to  have  no  claim  to  the  character  of 
heirs  of  provision  in  a  question  of  title  to  reduce.  (A)     Claimants 
under  marriage-contracts  are  in  the  same  position  ;  but,  as  they  are 
creditors  in  a  question  with  heirs,  they  have  a  remedy  by  action 
against  the  heir  in  his  representative  character,  (i) 

355.  It  is  laid  down  by  Professor  Bell,  on  the  authority  of  an  Title  of  an 
early  case,  that  the  privilege  of  reduction  ex  capite  lecti  is  compe-  ai>paren 
tent  to  an  heir-at-law  possessing  on  apparency, (k)  though  it  is 
doubted  whether  it  can  be  exercised  by  an  heir  of  provision  who 

has  not  made  up  a  title.  (I)  There  does  not  appear  to  be  any  solid 
ground  for  distinguishing  between  the  two  cases.  Where  a  writ- 
ten title  is  necessary,  a  general  service  not  followed  by  an  entry  from 
the  superior  has  been  considered  insufficient,  (m) 

356.  During  the  lifetime  of  the  heir,  and  within  the  period  of  Heir's  rfeht 
prescription,  his  right  of  challenge  may  be  made  available  to  his  creditors.  C  7 
creditors  either  by  adjudication  or  by  direct  action  libelling  on  their 

right  as  creditors.     "  This,"  says  Professor  Bell,  "  seems  to  rest  on 


(/)  Bowie  v.  Merry,  1801,  M.  «  Writ," 
Appx.  No.  S ;  17  March  1806,  6  Pat.  101. 
The  pursuer,  who  successfully  maintained 
his  title  to  set  aside  the  deed,  was  one  of 
two  joint  disponee8  under  a  previous  settle- 
ment of  the  same  person.  But  see  Ersk. 
3,  8,  98. 

(g)  Shaw  ▼.  Campbell,  infra,  per  Lord 
Medwyn.  It  need  scarcely  be  observed 
that  in  the  case  of  a  disposition  to  the 
grantee  himself,  and  other  persons  named 
in  succession,  the  grantee  is  the  institute, 
and  the  first  taker  after  him  an  heir  of 
provision.  Such  an  heir  would  have  a 
clear  title  to  reduce  a  deed  of  alteration. 


The  observations  in  the  text  apply  to  the 
case  of  direct  dispositions  to  heirs,  reserv- 
ing the  granter'8  liferent. 

(A)  Shaw  v.  Campbell's  Errs.,  2  March 
1847,  9  D.  782  ;  and  see  M orison  v.  Mori- 
son,  12  Feb.  1808,  Hume,  147. 

(t)  Maxwell  v.  Neilson,  1722,  M.  3194 ; 
Campbell  v.  Campbell,  1788,  M.  8195. 

(A)  1  Bell,  Com.  6th  ed.  p.  97,  citing 
Graham  v.  Graham,  1779,  M.  8186. 

(f)  Compare  Graham  v.  Graham,  supra, 
where  the  heir-at-law  was  also  heir  of  in- 
vestiture, with  Edmonston  v.  Edmtmston, 
1687,  M.  16,089. 

(t»)  1  Bell,  Com.  6th  ed.  p.  98. 
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CHAPTER  IX. 


Other  title*. 


Ratification  by 
the  heir :  whe- 
ther effectual 
in  a  question 
with  creditors. 


the  ground  that  the  creditors  may  competently  have  a  declarator  that 
their  debts  should  have  free  course  to  attach  the  estate  unobstructed 
by  the  deathbed  decd."(n)  The  husband  of  an  heiress  cannot  insti- 
tute a  reduction  ex  capite  leeti  in  her  name  without  her  consent,  (o) 
The  donatory  of  the  Crown  has  a  title  to  insist  in  an  action  of  re- 
duction on  this  ground. (p)  The  right  of  an  heir  duly  entered 
passes  to  his  representatives,^)  but  that  of  an  apparent  heir  of 
course  dies  with  him,  if  it  is  not  made  effectual  in  his  lifetime. 

357.  An  heir  may  elect  to  ratify  a  deathbed  deed,  and  having 
done  so,  he  has  exercised  his  option,  and  there  is  no  longer  any 
right  of  challenge  capable  of  being  attached  by  creditors  or  trans- 
mitted to  heirs,  (r)  This,  of  course,  is  stated  on  the  assumption 
that  the  ratification  has  been  made  in  good  faith  ;  for  if  the  heir 
should  gratuitously  ratify  a  deed  to  his  prejudice,  while  in  a  state  of 
insolvency,  his  creditors  may  have  the  transaction  set  aside  under  the 
powers  of  the  Statute  1621,  c.  18  ;  or,  if  the  person  favoured  by  the 
deathbed  deed  be  a  creditor  of  the  heir,  and  the  effect  of  the  ratifi- 
cation is  to  constitute  a  preference  in  his  favour,  reduction  will  be 
competent  under  the  Act  1696,  c.  5,  or  at  common  law.  Ratifica- 
tion may  either  be  by  express  deed  or  by  tacit  homologation.  (#) 
In  the  former  case,  the  construction  of  the  deed  is  for  the  Court,(t) 
in  the  latter,  the  question  is  one  of  evidence,  which  may  be  left 
to  a  jury.(tf)  Mere  lapse  of  time,  even  to  the  extent  of  seventeen 
years,(tt)  or,  as  in  another  case,  twenty  years,(<r)  is  not  conclusive 
on  the  question  of  homologation.  A  deed  executed  on  deathbed 
may  be  ratified  at  the  time,  but  the  signature  of  the  heir  as  witness 
does  not  import  approbation  of  the  contents,  (y)  Homologation 
will  not  easily  be  inferred  where  the  heir  was  ignorant  of  his  legal 
rights,  and  any  unfair  practice  or  dissimulation  on  the  part  of  those 


(n)  Com.  ut  supra ;  Ersk.  2,  12,  6,  and 
8,  8,  100  ;  Balmerinos  Crs.  v.  Lady  Couper, 
1669,  M.  8208. 

(o)  GreenhiU  Y.Aitken,  16  Feb.  1826, 4  Sh. 
N.  E.  478  ;  Ailkens  v.  Orr,  1802,  M.  16,140. 
The  privilege,  therefore,  does  not  fall  under 
the  jus  mariti,  but  is  analogous  to  the  case 
of  electing  between  legal  and  conventional 
provisions,  where  the  wife  is  held  to  have 
a  personal  right  of  choice,  preferable  to  that 
of  her  husband  or  his  creditors  ;  see  Low- 
ion  ▼.  Toung,  16  July  1864,  16  D.  1098 ; 
and  Stevenson  v.  Hamilton,  7  Dec.  1888,  1 

D.  181. 

(p)  Brock  ▼.  Cochrane,  2  Feb.  1809,  F.C. 

(q)  See  Smith  v.  Shields,  18  Feb.  1880, 
8  Sh.  668. 


(r)  Leith  v.  Leith,  6  June  1848,  10  D. 
1187. 

(a)  Under  the  Act  1621,  c  18,  the  tes- 
tator's creditors  will  also  have  a  remedy 
against  deeds  prejudicial  to  their  just 
rights;  Lindsay's  Ore.  1714,  M.  8204. 

(t)  Richardson  v.  Richardson,  8  March 
1848,  10  D.  872 ;  Murray  v.  Murray's  Tn., 
21  Jan.  1826,  4  Sh.  874,  N.  E.  877. 

(«)  Brodie  ▼.  Brodie,  6  July  1827,  6  Sh. 
886. 

(x)  Gardner  v.  Gardner,  8  Dec.  1880, 9  Sh. 
188.  On  the  point  of  bona  fide  possession 
see  Moir  v.  Mudie,  16  June  1826,  4  Sh. 
726,  N.  E.  781. 

(y)  Ersk.  8,  8, 48 ;  Dallas  v.  Paul,  1704, 
M.  6677. 
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interested  in  obtaining  a  ratification  of  a  deathbed  deed  will  usually  chapter  ix. 
be  fatal  to  the  transaction. (z)  A  deed  of  ratification  executed  on 
deathbed  was  held  not  to  be  challengeable  on  that  ground,  (a)  As 
the  effect  of  reducing  a  deed  of  settlement  ex  capite  hcti  is  to  defeat 
the  intention  of  the  testator  in  all  cases  where  actual  incapacity  is 
not  proved,  the  law  of  approbate  and  reprobate  is  applicable.  The 
heir  is  held  to  repudiate  the  settlement  if  he  brings  it  under  reduc- 
tion on  this  head,  and  consequently,  he  is  barred  from  claiming  any 
interest  in  the  moveable  estate  under  its  provisions.  (6) 

SECTION  IV. 

OF  THE  EXCLUSION  OF  THE  HEIR'S  TITLE  AND  THE  EFFECT  OF 

DEEDS  OF  REVOCATION. 

358.  (1)  We  have  seen  that  a  settlement  executed  on  deathbed  Privilege  of  re- 
may  be  ratified  or  homologated  by  the  heir  after  the  ancestor's  be renounwSfo 
death,  (c)     It  has  been  settled  by  a  series  of  judicial  decisions  that  {ffctS^**0'8 
the  privilege  of  reduction  on  the  head  of  deathbed  cannot  be  re- 
nounced in  the  ancestor's  lifetime. (d)    "  The  heir,"  says  Mr  Erskine, 

"  can  by  no  antecedent  general  writing  renounce  his  right  of  reduc- 
tion, and  thereby  give  validity  to  all  dispositions  that  may  be  after- 
wards granted  in  lecto  to  his  hurt ;  for  few  heirs,  for  fear  of  being 
disinherited,  would  dare  refuse  to  sign  such  reDunciations."(e)  But 
in  the  opinion  of  the  same  author,  and  of  Mr  Bell,  the  heir's  assent 
to  a  particular  deed,  if  fairly  obtained,  bars  his  right  of  challenge 
in  the  event  of  the  granter  dying  within  the  sixty  days  ;(/)  and  in 
the  absence  of  any  adverse  authority,  their  opinions  would  probably 
be  held  to  fix  the  law.(gr) 

359.  (2)  Dispositions  granted  in  the  exercise  of  a  power  of  dis-  Deeds  executed 
posal  given  by  a  proprietor  to  a  person  who  is  not  the  absolute  pro-  ^wLJ°notra  °f 

reducible  ex 
capite  lecti. 
(t)  See  Murray  v.  Murray's  TV*.,  21  Jan.      beU,  1728,  M.  8827 ;  Irving  v.  Irving,  1744, 

1826,  4  Sh.  874,  N.  E.  877.  M.  8882  ;  Murray  ▼.  Murray's  Trs.  21  Jan. 

(a)  Cleugk  v.  Leslie,  1744,  M.  8182.    The  1826,  4  Sh.  874,  N.  E.  877. 
effect  of  this  decision  is  misapprehended  (e)  Ersk.  8,  8,  99. 

by  Professor  Bell,  1  Com.  6th  ed.  p.  98.  (/)  Ersk.  ut  supra;   1  Bell,  Com.  6th 

The  Report  states,  that  "  the  Lords  assoil-  ed.  pp.  96,  96. 
zied  from  the  reduction."  (g)  In  the  case  of  Murray  v.  Murray, 

(6)  Loudon  v.  Loudon,  1811, 1  Sandford  supra,  the  Court  reduced  a  ratification  of  a 

on  Heritable  Succession,  p.  146 ;  Ladies  E.  deathbed  deed  under  which  the  heir  was  to 

and  M.  Ker  v.  Duke  of  Roxburgh's  Trs.,  28  receive  £400  in  place  of  £10,000  ;  but  the 

Nov.  1816,  Hume,  26 ;   6   May  1819,  1  judgment  was  rested  on  the  unfairness  of 

Bligh,  1.  the  transaction,  and  the  pursuer's  ignorance 

(c)  Supra,  i  367.  of  his  legal  rights  at  the  time  of  entering 

(rf)  Inglis  v.  Hamilton,  1783,  M.  8827,  into  it.    See  on  this  point,  Murray  v.  Kin- 

Elch.  «•  Deathbed,"  No.  1 ;  Reid  v.  Camp-  loch,  29  Mar.  1789,  1  Cr.  St.  &  Pat.  246. 
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chaptkb  ix.  prietor  of  the  estate,  are  nut  subject  to  the  operation  of  the  law  of 
deathbed.  The  law  of  deathbed  contemplates  the  protection  of  the 
heir  of  the  granler  against  deeds  granted  to  his  prejudice ;  but,  in 
the  case  supposed,  the  granter  is  not  the  proprietor,  and  his  heir 
would  take  nothing  by  the  reduction  of  the  deathbed  deed.  Where, 
therefore,  estate  is  given  to  one  person  in  liferent  and  to  another 
in  fee,  subject  to  a  power  of  disposal  on  the  part  of  the  liferenter, 
the  exercise  of  that  power  is  not  challengeable  ex  capite  lecti.(h) 
And  if  a  proprietor  convey  his  estate  to  his  son  in  his  lifetime, 
reserving  his  own  liferent,  together  with  a  power  to  burden  or  dis- 
pose,^*) or  settle  his  estate  in  strict  entail,  reserving  only  a  liferent 
and  power  to  burden, (k)  the  exercise  of  such  reserved  powers,  by 
granting  provisions  to  younger  children,  is  not  liable  to  challenge 
under  the  law  of  deathbed.  The  distinction  is  obvious  between 
such  cases  and  the  attempted  reservation  of  a  power  to  dispose 
etiam  in  articulo  mortis  by  a  person  who  retains  the  fee  of  his 
estates,  or  such  powers  as  the  law  holds  to  be  equivalent  to  a  fee. 
It  is  an  inflexible  rule  that  a  proprietor  cannot,  by  direct  reserva- 
tion of  a  power,  obtain  the  capacity  of  disposing  of  his  estate  on 
deathbed.  This  rule  applies  even  to  the  case  of  a  proprietor  who 
has  divested  himself  of  some  of  the  powers  of  a  fiar  by  executing 
and  recording  a  deed  of  entail  of  his  estates ;  and  in  such  a  case, 
where  the  entailer  was  constituted  the  institute  or  disponee  under 
the  deed  of  entail,  and  subsequently  on  deathbed  granted  to  his 
widow  and  younger  children  certain  provisions,  being  in  the  exer- 
cise of  the  powers  of  the  entail,  those  provisions  were  held  to  be 
reducible  at  the  instance  of  the  heir  of  entail.  (I) 

eeds  of  revo-  360.  (3)  The  revocation  of  a  voluntary  settlement  is  not  chal- 

db!e°  effect  of   lengeable  under  the  law  of  deathbed,  (m)     The  reason  is,  that  a 

mere  revocation  in  its  direct  operation  (n)  is  not  prejudicial  to  the 

rights  of  an  heir,  whether  of  line  or  of  provision,  while  in  some 


this  rule. 


(A)  Somervell  v.  Geddie,  1748,  Elchies, 
"  Deathbed,"  No.  16;  Morris  v.  Tennant, 
7  June  1868,  16  D.  716;  6  July  1865,  18 
D.  (Ap.  Ca.),  42 ;  27  Jur.  646. 

(i)  Pringle  v.  Pringle,  29  Jan.  1767,  2 
Pat.  180,  reversing  M.  8287. 

(A)  Forbes  v.  Forbes,  29  Jan.  1756,  2 
Pat.  8,  reversing  M.  8281 ;  cited,  along 
with  the  ca9e  of  Pringle,  by  the  Lord  Pre- 
sident in  Morris  v.  Tennant. 

(I)  Hag  Newton  v.  Hay  Newton,  18  July 
1867,' 6  Macph.  1066. 

(m)  Erek.  8,  8,  98 ;  Coutts  v.  Crawford, 
14  March  1806,  6  Pat.  78;  Mudie  v.  Moir, 


1  March  1824,  2  Sh.  (Ap.  Ca.),  9  ;  White- 
law  v.  Lang,  cited  in  note  to  Mudtfs  case, 
p.  18 ;  Millar  v.  Marsh,  infra. 

(n)  That  it  may  be  indirectly  prejudicial 
to  the  interests  of  the  heir  of  line  is  suffi- 
ciently obvious,  e.g.f  where  under  the  re- 
voked deed  he  is  entitled  to  the  succession, 
and  the  effect  of  the  deed  of  revocation  is 
to  revive  a  previously  executed  deed  in 
favour  of  a  stranger.  The  case  of  Millar 
v.  Marsh,  infra,  is  an  example  of  a  deed  of 
revocation  operating  indirectly  to  the  pre- 
judice of  the  heir  of  provision. 
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cases  it  may  operate  in  his  favour,  by  displacing  the  deed  or  deeds  chaptib  ix. 
which  excluded  him  from  the  succession.  As  regards  the  disponee 
under  a  settlement  which  is  the  subject  of  revocation,  he  is  not 
regarded  as  an  heir  of  provision,  he  has  no  legal  title  to  chal- 
lenge a  deed  executed  on  deathbed ;  and  therefore,  in  this  question, 
his  interest  is  not  regarded.  The  general  rule  was  strikingly  exem- 
plified in  the  case  of  Miller  v.  Mar8h,{p)  where  an  entailer  was 
held  entitled,  by  a  deed  executed  on  deathbed  to  convert  a  tailzied 
succession  into  a  simple  destination,  by  merely  revoking  the  re- 
straining clauses  of  the  deed  of  entail.  The  effect  of  this  proceed- 
ing was  to  raise  the  interest  of  the  institute  to  a  fee-simple  estate, 
and  to  reduce  that  of  the  heirs-substitute  from  a  vested  interest  to 
a  mere  expectancy ;  yet,  as  the  object  was  accomplished  by  revoca- 
tion, the  heir  was  held  to  have  no  title  to  reduce.  In  this  case  the 
revocation  was  made  under  a  reserved  power ;  but  it  would  seem 
that  when  a  deed  is  in  its  nature  revocable,  the  non-reservation  of 
a  power  to  revoke  would  not  affect  the  granter's  right  of  revocation 
upon  deathbed. 

361.  (4)  A  deed  of  alteration,  or  codicil  to  a  settlement,  if  it  is  Effect  of  revo- 
anything  more  than  a  simple  revocation,  total  or  partial,  of  the  pro-  wUiTn^setSe 
visions  of  the  settlement,  is  to  the  extent  of  the  alteration  a  new  menU 
disposition.     By  the  law  of  deathbed,  the  dispositions  contained  in 
a  deed  of  alteration  or  new  settlement  are  liable  to  reduction  at  the 
instance  of  the  heir  of  provision  of  the  previous  settlement  in  liege 
poustie;  or,  if  there  be  no  heir  of  provision,  then  at  the  instance  of  the 
heir-at-law.    But  here  it  is  necessary  to  distinguish  the  case  of  a  set- 
tlement in  favour  of  heirs  of  provision  not  alvoquin  successurus  from 
that  of  a  disposition  to  the  heir-at-law.     For,  by  an  extension  of 
the  rule  already  noticed  in  relation  to  deeds  executed  under  powers, 
the  doctrine  has  been  recognised  that,  in  the  case  of  a  settlement  in 
favour  of  a  stranger,  the  reservation  of  a  power  to  alter  or  revoke 
on  deathbed  is  effectual  as  a  condition  of  the  grant ;  so  that  its  ex- 
ercise cannot  be  challenged  by  the  disponee  or  heir  of  provision.  (  p) 


(o)  Millar  v.  Marsh,  16  D.  828;  22 
Hay  1856,  2  Macq.  284. 

(p)  Erst  3,  8,  98;  1  Bell,  Com.  6th  ed. 
85;  Lwingttone  v.  Menzies,  1706,  M.  8261. 
In  addition  to  these  authorities,  we  cite 
the  observations  on  this  point  in  Lord  El- 
don's  instructive  judgment  in  Crawford  v. 
CoutU ;— "  It  is  admitted  that  if  a  valid 
tape  potutie  deed  existed  at  the  death  of 
the  granter,  the  deathbed  deed  would  also 
be  good.    It  is  to  be  observed,  however, 

VOL.  I. 


that  this  liege  poustie  deed  must  be  in  fa- 
vour of  a  stranger,  and  not  in  favour  of 
the  heir  aXioqui  succeuunu.  A  deed  in  his 
favour  would  be  held  to  be  an  evasion  of 
the  law,  and  not  effectual.  This  is  obvi- 
ous in  principle ;  the  stranger  disponee  \b 
bound  to  hold  good  any  power  reserved 
against  him ;  if  such  power  be  duly  exe- 
cuted, he  cannot  complain"  (6  Pat.  96). 
See  Lord  President  Campbell's  opinion  to 
the  same  effect,  reported  6  Pat.  74-75. 
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chapter  iz.  And  it  would  seem  that  such  reserved  powers  may  be  exercised 
upon  deathbed  though  the  words  eiiatn  in  articulo  mortis  are  not 
used,  provided  there  is  no  limitation  of  time  expressed  in  the 
power,  (q)  But  in  the  case  of  a  settlement  in  favour  of  the  heir- 
at-law,  as  his  right  is  not  derived  from  the  disposition  in  his  favour, 
neither  is  it  controlled  by  the  conditions  of  the  settlement.  The 
most  positive  reservation  of  a  power  to  burden  or  dispone  etiam  in 
articulo  mortis,  in  a  disposition  to  the  heir,  is  therefore  wholly  ino- 
perative as  regards  the  heir's  right  of  challenge,  and  is  of  ho  effect 
in  validating  any  subsequent  deathbed  deed.(r) 

362.  Nor  is  it  possible  to  give  validity  by  anticipation  to  a  deed 
to  be  executed  in  articulo  mortis,  by  conveying  the  estate  to  trustees 
in  liege  poustie,  leaving  the  purposes  to  be  declared  in  the  deathbed 
deed.  A  conveyance  for  purposes  undeclared  is  truly  a  resulting 
trust  for  the  heir-at-law ;  and  such  a  settlement  is  in  legal  effect 
precisely  the  same  as  one  in  favour  of  the  heir-at-law,  with  a  re- 
served power  of  alteration.  (*)  The  same  principle  governs  the  deci- 
sions of  those  cases  in  which  it  has  been  unsuccessfully  attempted 
to  retain  the  power  of  disposal  on  deathbed  by  executing  a  deed 
blank  in  the  name  of  the  disponee,  and  filling  it  up  upon  deathbed.(l) 
The  principle  of  resulting  trust  requires  that  the  name  of  the  heir- 
at-law  should  be  read  into  the  blank  And  where  in  a  trust-settle- 
ment in  favour  of  a  stranger,  with  reserved  powers  of  alteration,  the 
trust  lapses  through  the  predecease  of  the  beneficiary,  a  resulting 


(q)  Erok.  ut  supra ;  Buchanan  v.  Bu- 
chanan, 1758,  M.  8285 ;  per  Lord  Justice- 
Clerk  Hope  in  Shaw  v.  Campbelfs  Exrs.,  9 
D.  787.  But  a  general  power  of  altering 
the  succession  given  to  a  disponee  does  not 
imply  that  the  alteration  may  be  made 
upon  deathbed ;  Pattison  v.  Dunn'i  Trs.,  9 
Mar.  1866,  4  Macph.  555.  Lord  Justice- 
Clerk  Inglis  was  of  opinion  that  such  a 
power  might  have  been  effectually  given 
by  means  of  a  condition, — i.e.,  by  provid- 
ing that  the  substitution  contained  in  the 
original  settlement  should  not  take  effect 
if  the  institute  conveyed  the  estate  in  lecto. 
But,  quaere,  would  not  this  let  in  the  insti- 
tute's heir-at-law? 

(r)  Hepburn  v.  Hepburn,  1668,  M.  8177; 
Davidson  v.  Davidson,  1687,  M.  8255;  Ber- 
tram y.  Vert,  1706,  M.  8258.  In  D.  of 
Hamilton  v.  Douglas,  2  Pat.  449,  a  chal- 
lenge at  the  instance  of  an  heir  of  provi- 


sion under  a  prior  deed  was  held  incompe- 
tent, in  respect  that  the  deed  challenged 
was  granted  in  pursuance  of  a  reserved 
power. 

(«)  Wauchope  v.  Ladies  E.  and  M.  Her, 
21  Feb.  1812,  5  Pat.  559.  Here  the  resi- 
due was  directed  to  be  held  in  trust  for 
such  persons  as  the  truster  should  appoint; 
and  the  appointment  having  been  made 
on  deathbed,  was  held  ineffectual.  Erskine 
v.  Erskine's  Trs.,  8  Dec.  1840,  18  D.  223 
In  this  case  the  purposes  relating  to  the 
disposal  of  the  truster's  heritable  estate 
were  recalled  by  a  codicil  executed  in  liege 
poustie,  thus  letting  in  the  heir's  resulting 
interest ;  and  a  subsequent  codicil,  direct- 
ing a  distribution  of  the  heritage,  was  re- 
duced on  the  head  of  deathbed. 

(t)  Pennycooky.  Thomson,  1687,  M.  3243; 
Birnies  v.  Laird  o/Polmais,  1678,  M.  8242, 
8  Br.  Sup.  325. 
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interest  accrues  to  the  heir-at-law,  which  cannot  be  defeated  by   qhaptib  ix. 
deed  or  codicil  executed  upon  deathbed,  (u) 

363.  (5)  We  now  see  that  it  is  possible  to  give  validity  by  anti-  Effect  of  w- 
cipation  to  a  deathbed  deed  of  appointment,  and  that  this  may  be  J^ke^pied 
accomplished  by  executing  a  settlement  in  liege  poustie,  containing  a  J^JJ^fo^ 
power  to  appoint  at  any  time,  with  a  destination  over  to  beneficiaries  of  ineffectoai 
other  than  the  heir  in  default  of  appointment.     Such  beneficiaries,  power. 

not  being  proper  heirs  of  provision,  would  not  have  a  title  to  reduce 
a  deed  of  alteration  subsequently  executed.  But  their  interest  might 
be  pleaded  by  the  deathbed  disponee  as  being  a  preferable  right  to 
that  of  the  heir-at-law,  and  therefore  sufficient  to  exclude  him.  The 
effect  of  this  is  best  seen  in  examples.  In  the  case  of  Ker  v.  Lady 
Essex  Keifs  Trs.y(x)  a  testatrix,  by  deed  executed  in  liege  poustie, 
conveyed  her  heritable  estate  to  trustees,  with  directions  to  sell  and 
to  pay  legacies,  etc.,  and  finally,  to  pay  over  the  residue  to  such 
persons  as  she  should  direct  by  any  writing  under  her  hand,  and  in 
default  of  such  writing,  to  pay  over  the  residue  to  her  next  of  kin, 
according  to  the  law  of  England  ;  and  she  thereafter,  upon  death- 
bed, executed  a  memorandum  of  directions  to  trustees,  disposing  of 
the  residue  of  her  said  estate.  On  a  challenge  of  this  instrument 
at  the  instance  of  the  heir-at-law,  it  was  held  that,  as  the  reduction 
of  the  memorandum  of  directions,  ex  capite  lecti,  would  occasion  the 
default  in  the  event  of  which  the  property  was  to  go  to  the  next  of 
kin,  the  heir  was  barred,  by  want  of  interest,  from  maintaining  the 
challenge,  (y) 

364.  (6)  The  unconditional  revocation  in  express  words  of  a  pre-  Effect  of  clause 
viously  executed  testamentary  disposition,  has  the  effect  of  reviving  JJ^SmIoii 
the  right  of  the  heir,  and  with  it  the  power  of  challenging  deeds  new  settlement 
executed  on  deathbed  to  his  prejudice.  («)    And  where  such  a  re-  tuai. 
vocation  is  combined  with  a  new  disposition  of  the  estate,  but  the 
revocation  is  not  expressly  made  conditional  on  the  subsistence  of 

(«)  Clyne  t.  Clyne'*  Trt.,  12  May  1887,  ously  reported  in  8  Sh.  680,  N.  E.  867 ;  7 

15 Sh.  911 ;  18  Mar.  1889,  M'L.  &  Bob.  72.  Sh.  464 ;  and  8  Sh.  694. 
It  will  be  observed  that  the  objection  to         (y)  The  rule  has  been  applied  even  in 

trusts  for  uses  and  purposes  to  be  after-  cases  where  the  first  executed  settlement 

wards  declared,  only  arises  in  the  event  of  did   not  expressly  contemplate  and  pro- 

the  subsequent  explanatory  deed  or  will  vide  for  the  case  of  the  failure  of  a  snbse- 

being  liable  to  objection  on  the  ground  of  quent  attempt  to  alter  its  provisions.    See 

deathbed.    Where  both  deeds  have  been  the  cases  of  D.  of  Roxburghe  v.  Wauchope, 

executed  in  liege  pouetie,  they  wttl  be  con-  and  Stewart  v.  NeiUon,  infra;  E.  ofStrath- 

strued  as  one  settlement;  WiUock  v.  Auch-  more  v.  Strathmore't  Trt.,  28  Mar.  1881,  6 

terlony,  8  Pat.  669 ;  Brack  v.  Hogg,  6  Sh.  W.  &  S.  170,  affirming  8  Sh.  680. 
H8.  (z)  1  Bell's  Com.,  6th  ed.,  p.  96;  Find- 

(z)  Ker  v.  Lady  Eseez  Ker't  IV*.,  1  Oct.  lay  v.  Btrhmire,  1779,  M.  8188 ;  Stewart  v. 

1881,  6W.&S.  718.    The  case  is  previ-  Ncilson,  8  Feb.  1860,  22  D.  646 ;  ErtHne 

▼.  Entente's  7W„  8  Dec.  1860,  18  D.  223. 
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CHAPTER  II. 


Effect  of  new 
settlement 
where  previ- 
ously executed 
settlement  is 
not  expressly 
revoked. 


Where  heir  is 
is  also*  bene- 
ficiary. 


the  new  disposition, (a)  the  same  effect  follows ;  the  revocation  is 
effectual ;  and  the  heir,  being  no  longer  excluded  by  a  subsisting 
disposition,  is  entitled  to  avail  himself  of  his  right  of  ohallenge  ex 
capite  lecti  to  cut  down  the  new  disposition.^)  This  result  has 
been  held  to  follow  even  where  there  is  substantial  identity  between 
the  provisions  of  the  revoked  and  the  revoking  scttlements.(c)  But 
where  the  revocation,  whether  in  the  same,  or  in  a  separate  deed, 
is  expressed  to  be  conditional,  and  the  previously  executed  disposi- 
tion is  declared  to  be  effectual  in  the  event  of  the  new  disposition 
proving  ineffectual,  the  heir  will  be  debarred  of  his  challenge. (rf) 

366.  We  have  seen  that  in  certain  cases  the  interest  of  the 
grantee  under  a  disposition  executed  in  liege  poustie  is  sufficient  to 
bar  the  heir's  right  of  challenge ;  such  disposition  not  being  ex- 
pressly revoked  by  a  subsequently  executed  will  or  disposition. 
We  may  now  add,  that  the  implied  revocation  of  a  disposition  made 
in  liege  poustie,  which  results  from  the  execution  of  a  subsequent  in- 
consistent disposition  on  deathbed,  does  not  operate  in  favour  of  the 
heir.  Implied  revocation,  which  arises  from  the  necessity  of  re- 
conciling the  provisions  of  two  inconsistent  dispositions,  is  admit- 
ted only  when  the  posterior  of  those  dispositions  is  effectual,  and  not 
where  it  is  liable  to  the  objection  of  deathbed.  Where,  therefore,  a 
testator  leaves  the  revocation  of  a  previously  executed  settlement  to 
be  effected  by  legal  implication,  he  is  considered  to  have  virtually 
declared  that  the  subsistence  of  the  second  disposition  shall  be  a  con- 
dition of  the  revocation  of  the  first.  In  such  a  case,  it  is  obvious, 
that  the  heir  cannot  qualify  an  interest  to  set  aside  the  deathbed  dis- 
position, (e)  When  the  heir  is  himself  a  beneficiary  under  the  liege 
poustie  disposition,  it  might  be  supposed  that  his  title  to  reduce  was 
not  excluded  by  it,  but  was  rather  confirmed.  But  here  the  law  of 
approbate  and  reprobate  interposes  its  regulating  function  for  the 


(a)  Crawford  v.  CoutU,  1796,  M.  14,968, 
as  reversed  by  Lords  Rosslyn,  Thurlow  and 
Eldon,  14  March  1806,  6  Pat.  78;  BaitUy 
v.  Small,  2  Feb.  1816,  F.C.;  MoirY.  Mudie, 
2  March  1820,  F.C.,  1  March  1824,  2  Sh. 
App.  Ca.  9. 

(6)  The  recent  cases  of  LeUh  v.  Leith% 
19  June  1868, 1  Macph,  949,  and  Cameron 
v.  Wcst'i  TV*.,  2  Feb.  1864,  2  Macph.  684, 
raise  the  interesting  question,  Whether  the 
heir  can  found  upon  a  revocation  of  an  heri- 
table provision  for  the  purpose  of  challeng- 
ing a  new  settlement  of  the  estate,  if  the 
effect  of  a  simple  revocation  would  be  to 
make  the  subject  of  the  provision  fall  into 


residue  ?  Upon  principle,  it  would  seem 
that  the  interest  of  the  residuary  legatees 
is  sufficient,  in  such  a  case,  to  exclude  the 
heir. 

(c)  Andereon  v.  Fleming,  17  May  183S, 
11  Sh.  612. 

(d)  Lawrie  v.  Lawrie'i  7Y*.,  22  Jan. 
1830,  8  Sh.  879  ;  per  Lord  Eldon  in  Craw- 
ford v.  Coutts,  5  Pat  96 ;  1  Bell's  Com. 
6th  ed.  p.  96. 

(e)  Ker  v.  Lady  Eisex  Ker%%  7Vt.,  supra; 
Rowan  v.  Alexander,  1776,  6  Br.  Sup.  428, 
Hailes,  669 ;  Duke  of  Roxburgh  v.  Wau- 
chope,  18  Dec.  1816,  F.O.,  26  May  1820,  6 
Pat.  648. 
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protection  of  the  ultimate  intention  of  the  testator,  and  declares  chapwb  i». 
that  the  deathbed  disposition,  though  reducible  as  a  conveyance,  is 
effectual  as  a  will.  If,  therefore,  the  heir  insists  for  reduction  of 
the  deathbed  conveyance,  he  shall  have  his  decree,  but  only  on  the 
condition  of  surrendering  to  the  uses  of  the  will  the  provisions  in 
his  favour  which  are  contained  in  the  liege  pouatie  disposition^/) 

366.  (7)  The  cancellation  or  physical  destruction  of  a  deed  con-  Cancellation 
taining  a  positive  provision,  is  equivalent  to  express  revocation  in  ^piwfwwa- 
relation  to  the  rights  of  the  heir,  because  a  deed  which  is  non-  {j^^^011 
existent  cannot  be  held  to  create  an  interest  adverse  to  the  heir's 

title  to  reduce.  But  in  a  case  where  it  appeared  that  the  prior 
deed  had  been  cancelled  without  the  granter's  authority,  and  that 
its  provisions  were  so  far  similar  to  those  of  the  subsequent  death- 
bed deed  that  the  two  instruments  were  capable  of  standing  to- 
gether, the  Court  admitted  the  cancelled  instrument  in  support  of 
the  other,  and  the  House  of  Lords  affirmed  the  decision. (g) 

367.  The  cancellation  or  destruction  of  a  deed  of  revocation  is  Cancellation  of 
understood  to  have  the  effect  of  reviving  the  instrument  which  SL^o/revoc*- 
the  cancelled  deed  purports  to  revoke.     In  this  respect  the  effect  ^Miyexwjuted 
of  cancellation  differs  materially  from  that  of  a  written  revocation,  settlement. 
The  case  of  Ker  v.  Ershine  (ft)  is  an  authority  for  the  proposition, 

that  where  a  settlement  of  heritable  estate  has  been  effectually  re- 
voked, even  by  an  ambulatory  deed,  a  second  deed  of  revocation, 
revoking  the  first,  will  not,  if  executed  on  deathbed,  have  the  effect 
of  reviving  the  settlement,  so  as  to  rear  up  a  title  preferable  to 
that  of  the  heir-at-law.  Apparently  the  settlement  is  held  as  exe- 
cuted of  the  date  of  the  deed  by  which  it  is  revived,  just  as  a  me- 
morandum incorporated  by  reference  in  a  will  is  held  to  be  inserted 
iu,  and  to  bear  the  date  and  attestation  of  the  incorporating  in- 
strument. "  A  deathbed  deed,"  it  was  observed,  "  can  operate  no 
effectual  conveyance  of  heritable  property,  or  exclude  the  heir-at- 
law,  unless  he  stands  already  effectually  excluded  by  an  existing 
settlement.  The  testator  revoking  his  revocation  with  the  view  of 
reviving  an  extinguished  deed,  cannot  make  it  operative  to  the 
prejudice  of  the  heir  who  had  been  excluded  by  the  extinguished 
deed."(t)  But  by  the  physical  destruction  or  cancellation  animo  et 
facto  of  a  deed  of  revocation,  everything  thereby  revoked  will  be  as 
effectually  revived  as  if  the  revocation  had  never  been  executed. 

(/)  Black  v.  Watson,  9  Feb.  1841,  8  D.  (h)  Ker  y.  Erskine,  16  Jan.  1861,  18  D. 

622.  492. 

{g)  Mure  v.  Mure,  1  June  1818,  F.C. ;  (i)  18  D.  495,  per  Lord  President  Boylo. 
9  June  1818,  6  Pat.  399. 
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chaptib  i».  The  deed  of  revocation  being,  as  we  assume,  undelivered,  can  only 
become  operative  by  being  found  in  the  maker's  repositories  at  his 
death.  If  it  has  by  the  will  of  the  maker  ceased  to  exist  in  the 
form  of  a  perfect  and  authenticated  deed,  it  is  of  no  more  efficacy 
than  a  draft,  nor  can  it  be  held  to  offer  any  impediment  to  the  re- 
ception of  the  deeds  which  it  purports  to  revoke,  as  of  their  proper 
dates,  (i) 

(k)  See  Hovden  v.  Borden,  8  July  1815,  F.G. 
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CUAPTIB  X. 


CHAPTEE   X. 

RIGHTS    OF  THE    HEIR    AND  THE    EXECUTORS 

DISTINGUISHED. 


I.  Corporeal  Subjects. 
II.  Incorporeal  Subject*. 


III.  Conversion  under  Uncompleted  Con- 

tracts. 

IV.  Rights  in  relation  to  Termly  Pay- 

ments. 


368.  The  general  rule  in  relation  to  the  distinction  of  Heritable  Division  of  the 
and  Moveable  Succession  is  that  which  is  pointed  out  by  the  legal 8U  J  •  ' 
character  or  quality  of  the  estate :  heritable  estate  descends  to  the 

heir ;  moveable  estate  to  the  executors.  Estate  may,  however,  in 
certain  circumstances,  descend  to  the  heir,  or  to  the  executors,  in 
a  character  different  from  that  which  naturally  belongs  to  it.  The 
topics  to  be  treated  under  this  chapter  may  be  divided  as  follows : 
first,  succession  in  relation  to  corporeal  subjects ;  second,  succession 
in  incorporeal  rights ;  third,  conversion  under  uncompleted  con- 
tracts ;  and  fourth,  rights  of  heirs  and  executors  in  relation  to 
termly  payments  at  common  law  and  under  the  Apportionment 
Act. 

SECTION  I. 
CORPOREAL   SUBJECTS. 

369.  In  relation  to  corporeal  subjects,  the  distinction  of  heri-  Things  moye- 
table  and  moveable  in  the  law  of  Scotland  corresponds  substantially  Jbie  by  nature, 
with  the  distinction  of  moveable  and  immoveable  of  the  civil  law, 

and  of  general  jurisprudence.  Land,  and  the  several  parts  and  per- 
tinents of  land,  and  generally  everything  in  its  nature  immoveable, 
or  which,  though  susceptible  of  being  moved,  is  properly  con- 
sidered as  attached  to  the  soil,  are  heritable.  Whatever  in  its  own 
nature,  or  in  relation  to  commerce,  may  be  regarded  as  a  moveable 
subject,  capable  of  following  the  person  and  domicile  of  its  owner, 
or  of  being  removed  without  injury  to  the  subject  itself,  or  to  that 
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to  which  it  is  connected,  is  moveable. (a)  In  relation  to  the  pro- 
ducts of  heritable  property,  the  general  rule  is,  that  trees  and  na- 
tural fruits,  before  separation  from  the  soil,  are  regarded  as  perti- 
nents of  the  estate,  and  are  therefore  heritable.  But,  in  relation  to 
the  produce  of  agriculture,  the  rule  is  different.  Industrial  fruits, 
which  are  the  joint  product  of  the  natural  powers  of  the  soil  and  of 
the  skill  and  capital  of  the  agriculturist,  are  regarded  as  manufac- 
tures, and  are  moveable  as  to  succession,  (b)  Growing  crops  there- 
fore belong  to  the  executor  of  the  tenant,  and  not  to  the  heir.(c) 
But  trees,  although  the  product  of  industrial  cultivation,  are  deemed 
partes  soli,  and  descend  to  the  heir,  because,  from  the  lengthened 
period  requisite  for  the  growth  of  plantations,  they  are  regarded  as 
meliorations  made  for  the  benefit  of  the  estate,  (d)  Trees,  of  course, 
become  moveable  as  soon  as  cut  down  and  separated  from  the 
ground ;  and  where  a  proprietor,  entitled  to  cut  timber,  had  sold  a 
growing  plantation,  but  died  before  the  whole  was  cut  down,  it  was 
held  that  the  price  of  the  part  cut  down  belonged  to  his  executors,  (c) 
And  it  would  seem  that  shrubs  and  other  perennial  plants  growing 
in  a  nursery  ground  for  sale  are  to  be  regarded  as  moveable  in  a  ques- 
tion between  heir  and  executor,  in  respect  of  their  being  a  subject 
of  commerce.  (/)  With  regard  to  subjects  not  attached  to  the  soil, 
they  fall  universally  to  the  executor,  irrespective  of  the  considera- 
tion whether  they  are  held  by  the  title  of  possession  or  by  written 
title,  of  which  latter  class  ships  are  a  well-known  example. 
Things  move-  370.  By  connection  with,  or  annexation  to,  land,  things  which, 

able  or  immove-  •       ,  <■  ,  iii_  *       e  i       • .    *  * 

able  bj  Minexa-  hi  their  own  nature,  are  moveable,  become  part  of  an  heritable 
tum  estate.     Houses,  walls,  and  buildings,  and  whatever  is  so  fixed  to 

them  for  permanent  use  that  it  cannot,  without  injury  to  the  struc- 
ture, be  removed,  are  part  of  the  property  of  the  land,  in  accord- 
ance with  the  Civil  law  rule,  incedificatum  solo,  solo  cedit. 

371.  The  chief  difficulty  in  the  determination  of  the  rights  of 
heirs  and  executors,  in  relation  to  corporeal  subjects,  results  from 
nery,  furniture.  ^e  application  of  the  doctrine  of  accession.     Subjects  which  are 
partes  soli,  as  stones  and  minerals,  become  moveable  by  separa- 
tion.^)    On  the  other  hand,  building  materials  collected  for  the 


Effect  of  acces- 
sion.   Green- 
houses, machi- 


(a)  2  Bell's  Com.  (5th  ed.),  2. 

{b)  Stair,  %  1,  2 ;  Ersk.  2, 2, 4 ;  2 Bells 
Com.  (5th  ed.),  p.  2,  and  cases  there  cited 
in  note  (4). 

(c)  Ibid. 

(tf)  Ersk.  ut  supra. 

(c)  Stewart  v.  Stewart's  Exrs.t  1761,  M. 
5436. 

(/)  See  Btgbie  v.  Boyd,  15  Dec.  1837, 


16  Sh.  282;  Gordon  v.  Gordon,  1806,  Hume, 
188.  Dunghills,  in  questions  between  land- 
lord and  tenant,  are  moveable,  and  the 
suggestion  of  Professor  Bell,  that  they 
should  be  regarded  as  heritable  in  relation 
to  succession,  does  not  appear  to  be  well 
founded.  See  2  Bell's  Com.  5th  ed.  p.  8 ; 
Lees  v.  Wilson,  Hume,  191. 

(g)  Lady  Mary  Brute  v.  Frskinr,  1707, 
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purpose  of  being  incorporated  with  an  heritable  subject  would  ap-    cbaptkb  i. 

pear  not  to  become  heritable  until  they  have  been  actually  used  in 

the  erection  of  the  structure.(A)    Money  required  to  complete  a 

house  according  to  the  plan  adopted  by  the  deceased,  has  been  held 

to  be  heritable  destinatione  in  a  question  with  a  child  claiming  le- 

gitim.(t)    Certain  temporary  erections,  not  attached  to  the  soil,  and 

susceptible  of  being  easily  removed,  have  been  held  to  be  moveable 

in  a  question  between  landlord  and  tenant.     Such  are  greenhouses, 

forcing-pits,  and  hot-bed  frames,  (k)     In  relation  to  machinery,  a 

distinction  has  been  recognised  between  fixed  machinery  (a  term 

which  comprehends  everything  constituting  the  motive  power  of  a 

manufactory)  and  the  moveable  machinery  which  is  adapted  to  the 

special  purpose  of  the  manufacture ;  and  which,  although  connected 

with  the  moving  power,  is  susceptible  of  being  disjoined  from  it  and 

removed.    Professor  Bell  and  other  writers  class  thrashing-machines 

and  corn-mills,  as  well  as  spinning  machinery  and  looms,  in  the 

category  of  moveable  machinery.  (I)    The  machinery  requisite  for 

the  application  of  water-power  has  always  been  regarded  as  fixed ; 

and  steam-engines,  although  not  so  clearly  connected  with  the  land, 

have  usually  been  dealt  with  as  fixtures.(m)   So  also  the  machinery 

of  a  coal-work  is  held  to  be  heritable  by  accession  to  the  soil.(n) 

Furniture,  although  attached  to  the  building  by  bolts  or  screws, 

such  as  counters,  shelves,  and  tables,  as  well  as  grates  built  into  the 

fire-places  in  the  usual  manner,  are  not  regarded  as  fixtures,  (o) 

Leaden  vessels  fitted  to  a  building  for  the  manufacture  of  sulphuric 

acid,  and  not  removable  without  cutting  them  to  pieces,  were  held 

to  be  fixtures,  and  heritable.^)     Where  machinery  constituting  a 

motive  power  is  attached  to  the  soil  in  any  of  its  principal  works  or 

bearings,  it  must  be  dealt  with  as  an  entire  subject,  and  therefore 

as  heritable  by  annexation. 

372.  Where  property  is  taken  on  lease  for  mining  or  manu-  Effect  of  a^ree- 
facturing  purposes,  and  the  machinery  required  is  provided   by  tena^to rem* 
the  tenant,  it  is  not  unusual  to  stipulate  that  he  shall  be  entitled  fixed  machin 
to  remove  the  machinery  at  the  expiration  of  the  lease.     In  such 

M.  14,092 ;  Stewart  v.  8tewartfl 761, M.5486;  (m)  M'Gregorv,  Tolmie,  18  June  1860, 

Pmd  y.   Cuthberteon,  8  July  1840,  2D.  22  D.  1183. 

1286;  Anderson  v.  Ford,  16  July  1844,  6  (n)  Dirleton  and   Stewart  voce  "Exe- 

D.  1315.  cutry  ;"  and  see  the  English  case  of  Lawton 

(A)  Stewart  v.  Watxm't  Hospital,  7  Jan.  v.  Salmon,  1  H.  Blackstone,  259,  note ;  see 

1862,  24  D.  256.  also  Hidop  v.  UUlop,  18  Jan.  1811,  F.C., 

(•)  Matlock  v.  M'Jjean,  29  Jan.  1867,  5  as  to  the  machinery  of  a  thrashing-mill. 

Macph.  335.  (o)  M' Knight  v.   Irving,   1805,  Hume, 

(*)  Symt  ▼.  Harvey,  14  Dec.  1861,  24  412. 

*>•  202.  (p)  JVnwi  v.  Pitcairn,  6  March  1823,  2 

(0  1  BeU's  Com.  5th  ed.  753.  Sh.  270,  N.  E.,  289. 


remove 
i  mac 
cry. 
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chaptib  x.  cases  the  agreement  of  the  parties  has  been  held  to  fix  the  charac- 
ter of  the  machinery  as  heritable  or  moveable,  not  only  in  a  ques- 
tion with  the  landlord,  but  also  with  reference  to  the  rights  of  the 
heirs  and  executors  of  the  tenant  Thus  in  Dixon  v.  Fisher  (q)  it 
was  held  that  machinery  erected  by  a  mineral  tenant  upon  the  pro- 
perty leased  to  him,  and  removeable  by  him  at  the  termination  of 
his  lease,  was  moveable  estate  in  a  question  as  to  legitim.  With 
regard  to  machinery  of  a  similar  description  erected  by  the  mineral 
tenant  in  adjacent  lands  which  were  his  own  property,  the  rights 
of  his  heirs  and  executors  were  held  to  be  governed  by  the  doctrine 
of  accession ;  and,  accordingly,  the  machinery  (which  in  this  case 
consisted  of  engines  and  apparatus  for  the  working  of  minerals,  in- 
cluding loose  articles  not  physically  attached  to  the  engines,  but 
necessary  for  their  working)  was  held  to  be  heritable  in  a  question 
between  the  heir  of  the  proprietor  and  the  other  children  claiming 
their  legitim.  The  application  of  the  doctrine  to  questions  of  this 
description  appears  to  be  precisely  the  same,  whether  the  question 
is  raised  in  relation  to  the  rights  of  heir  and  executor,  or  between 
landlord  and  tenant,  or  in  a  competition  as  to  the  use  of  heritable 
and  moveable  diligence.  But  it  must  be  confessed  that  it  is  very 
difficult  to  lay  down  any  criterion  for  the  determination  of  such 
questions  in  practice,  (r)  The  doctrine  of  Professor  Bell,  which 
Doctrine  of  the  we  have  endeavoured  to  summarise  in  the  preceding  observations,  is 

w  o  tsDg  .^  ^e  main  in  accordance  with  the  rule  which  has  long  been  settled 
in  the  law  of  England,  and  which  appears  to  be  still  regarded  as 
authoritative — namely,  that  machinery  is  to  be  considered  as  per- 
sonal or  real  according  as  it  is  accessory  to  the  trade,  or  to  the  pos- 
session and  use  of  a  particular  subject,  (s) 

373.  By  express  destination  a  moveable  subject  may  be  rendered 
heritable  in  a  question  of  succession.     Thus  jewels,  arms,  and  pic- 


Moveable  sub- 
jects rendered 
heritable  by 
destination. 


(?)  Dickxm  v.  Ftiher,  6  March  1848,  5 
D.  776 ;  26  Jan.  1846,  4  Bell,  286. 

(r)  In  Hitlop  v.  Hulop,  18  Jan.  1811, 
F.C.,  a  large  telescope,  solidly  fixed  in  a 
building  erected  to  contain  it,  was  held  to 
be  subject  to  poinding,  apparently  on  the 
principle  that,  although  physically  attach- 
ed to  the  building,  it  was  not  by  its  nature 
or  uses  identified  with  the  local  situation 
in  which  it  happened  to  be  placed.  But 
in  the  case  of  Arktcright  v,  BUlinge,  8  Dec. 
1819,  F.G.,  the  security  of  an  heritable 
bond  was  held  to  cover  not  only  the  build- 
ing and  the  steam-engine  which  furnished 
the  motive  power,  but  also  the  working 
machinery  used  for  the  purposes  of  the 


trade.  This  decision  was  not  considered 
satisfactory  at  the  time ;  and  its  authority 
has  been  impeached  by  Professor  Bell  (1 
Com.  5th  ed.  756).  See  the  observations 
in  this  case  in  Nivenv.  Piteairn,  2  Sh.  270, 
N.  £.  289. 

(*)  See  Poole*  t  case,  1  Salk.  868  ;  Law- 
ton  v.  Lawton,  8  Atk.  13 ;  Lord  Dudley  v. 
Ward,  Ambler,  118,  where  moveable  ma- 
chinery used  in  working  a  colliery  was 
held  to  be  removeable  by  the  tenant ;  and 
Lawton  v.  Salmon,  1  H.  Blackst.  259,  note; 
and  Elwee  v.  Maw,  8  East,  88,  where  sub- 
jects incident  to  the  use  of  salt  works  and 
agricultural  purposes  were  held  not  to  be 
removeable. 
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tnres,(l)  or  even  books  and  furniture, (it)  may  be  included  in  an  en- 
tail, or  made  the  subject  ofan  heritable  destination.  And  although 
such  subjects  are  not  protected  from  the  diligence  of  creditors  by 
force  of  the  statute  concerning  tailzies, (#)  there  seems  no  reason  to 
doubt  that  such  destinations  would  be  binding  inter  hceredes  where 
the  subject  was  of  the  nature  of  an  heirloom,  or  where,  from  its 
situation  and  use,  it  admitted  of  being  made  an  accessory  to  the 
heritable  estate.  By  tacit  and  implied  destination,  materials  de- 
posited for  the  purposes  of  a  structure  in  the  course  of  erection,  or 
pertaining  to  a  building  accidentally  thrown  down,  are  heritable  in 
relation  to  succession  ;(y)  but  this  principle  is  not  extended  to  the 
determination  of  questions  of  contract,  (2)  nor,  as  it  should  seem,  to 
questions  in  relation  to  the  use  of  diligence. (a) 

374.  Heirship-moveables  are  heritable  by  an  implied  destina-  Heinhip-mo™- 
tion,  resulting  from  the  rule  of  law  that  the  heir  is  entitled  to  the  *  *"* 

best  of  certain  kinds  of  moveable  goods  belonging  to  his  predeces- 
sor.^) It  would  appear  that  articles  falling  within  the  proper  desig- 
nation of  heirlooms — e.g. ,  a  silver  cup  presented  to  a  deceased  proprie- 
tor—may  pass  as  heirship-moveables  when  such  are  specially  destined 
to  the  heir.(c)  But  where  such  subjects  were  disponed  to  a  person 
other  than  the  heir,  they  were  held  not  to  have  retained  their  heri- 
table character  in  a  question  as  to  the  succession  of  the  disponee  ;(d) 
and  in  the  same  case  a  cabinet  of  coins  and  books  relating  thereto 
was  held  not  to  be  heirship,  as  not  having  any  special  interest  in 
relation  to  the  person  from  whom  they  descended. 

SECTION  11. 
INCORPOREAL  SUBJECTS. 

375.  Incorporeal  rights,  like  things  corporeal,  are  heritable  or  incorporeal 
moveable  in  respect  of  their  nature  or  of  their  connection  with  2&e  ^n  cn" 
some  other  subject  of  which  they  form  an  integral  part.     All  real ,ecared  on1***, 
rights  to  land,  whether  proprietory  or  in  security ;  whether  abso- 
lute or  limited  to  a  term  of  years  or  for  life,  including  feu-duties 

(t)  BaOlie  v.  Grant,  21  May  1869,  21  D.  (b)  See  the  list  of  heirship-moveables  in 

838.  Hope's  Minor  Practices,   ed.  1784,  688; 

(*)   Veiteh v.  Young,  1808,  M.  "Service  Darg  v.  Darg,  28  Dec.  1808,  F.C.;  and 

and  Confirmation/'  App.  No.  4.  cases  in  Mor.  Die.  voce  "  Heirship-Move- 

(x)  Oases  of  Veiteh  and  Baillie,  supra.  ables." 

(jf)  Ersk.  2,  2,  14 ;  2  Boll's  Com.  p.  2.  (c)  Leith  v.  Leith,  supra. 

{*)  Stewart  v.  Watson's Hospilal,24I).  256.  (d)  Leith  v.   Leith,   19  June   1868;   1 

(a)  Forbes  v.  Drummond,   1772,  5   Br.  Macph.  949. 
Sup.  588. 
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Annuities  and 
rights  having 
traetus  futuri 
t&npori*. 


and  casualties  of  superiority,  debts  heritably  secured,  servitudes, 
real  burdens,  reversions  and  faculties  to  burden,  as  also  leases,  are 
heritable  in  succession,  and  descend  to  the  heir-at-law.  Titles  of 
honour  and  heritable  offices  also  descend  to  the  heir.  The  character 
of  a  right  as  heritable  or  moveable  does  not  depend  on  the  nature 
of  the  title  or  possession  had  by  the  ancestor.  Accordingly,  heri- 
table rights  to  land,  although  not  made  real,  e.g.,  heritable  bonds 
on  which  infeftment  has  not  been  taken,  are  heritable  in  rela- 
tion to  succession,  (e)  And  where  an  heritable  bond  was  granted 
for  £500,  whereof  only  £400  had  been  paid,  it  was  held  that  in- 
feftment might  have  been  effectually  taken  so  as  to  make  it  a 
valuable  security  to  the  extent  of  the  sum  advanced  ;  and  that  the 
bond  was  therefore  heritable  quoad  the  succession.(/)  But  if  the 
connection  of  the  right  with  land  is  conditional,  the  right  remains 
moveable  in  the  meantime  ;  and  therefore  where  an  heritable  bond 
contained  a  warrant  for  infeftment  failing  payment  at  the  term,  the 
right,  which  by  the  infeftment  would  have  become  heritable,  was 
held  to  remain  moveable  until  the  term  of  payment,  (g)  Where  an 
heritable  security  is  constituted  in  favour  of  the  proprietors  credi- 
tors, the  character  of  the  security  as  heritable  or  moveable  would 
appear  to  depend  on  considerations  similar  to  those  which  deter- 
mine the  quality  of  an  interest  in  a  trust-estate  of  heritable  pro- 
perty. (A)  Where  the  lands  are  conveyed  to  the  creditors  by  name, 
either  directly  or  through  the  intervention  of  a  trustee,  for  security 
of  the  payment  of  their  debts,  and  the  creditors  or  the  trustee  are 
infeft,  the  debt  would  seem  to  be  isrflfe  same  position  as  a  debt  se- 
cured by  bond  and  disposition  in  security,  (t)  But  where  the  lands 
are  conveyed  to  the  trustee  for  the  purpose  of  sale,  and  the  right  of 
the  creditors  is  merely  a  right  to  a  share  of  the  proceeds  of  the  sale, 
their  interest  in  the  estate  is  moveable,  and  descends  to  their  exe- 
cutors.^) 

376.  Eights  having  traetus  futuri  temporis,  by  which  is  to  be 
understood  the  right  to  periodical  payments  as  a  separate  estate, 
and  not  as  incident  to  the  enjoyment  of  the  capital,  are  heritable 
as  to  succession. (I)  To  this  class  of  rights  belong  annuities,  whether 
the  annual  payment  be  in  the  nature  of  a  fixed  sum,(w)  or  the 

(e)  Ersk.  2,  2,  5 ;  2  Bell's  Com.  5th  ed. 
p.  4  ;  Menzies  v.  Monies,  1738,  M.  5519. 

(/)  Hadaway  v.  Barker,  25  May  1830, 
8  Sh.  800. 

(g)  Fisher  v.  PringU,  1718,  M.  5516. 

(h)  See  this  subject  treated  at  length  in 
chapter  11  (Constructive  Conversion). 

(•)  Cave's  Crs.  v.  Murray,  1736,  Elch. 
"  Heritable  and  Moveable,"  No.  4 ;  as  cor- 


rected in  Smith  v.  Smith,  1787,  Elch.  vt 
supra,  No.  6 ;  2  Bell's  Com.  5th  ed.  p.  5. 

(k)  Hawkins  v.  Hawkins,  28  May  1843, 
5  D.  1085 ;  M'Ewm  v.  Thomson,  1793,  M. 
5596. 

(1)  Ersk.  2,  2,  6 ;  2  Bell's  Com.  5th  ed. 
p.  4. 

(m)  See  Earl  of  Dalhousie  v.  Qilmow, 
1789,  M.  15,915. 
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usufruct  or  life  interest  of  a  fixed  capital  fund,  the  reversion  of  chaptbbx. 
which  belongs  to  another,  (n)  The  husbandsjtw  mariti in  his  wife's 
heritable  estate  is  heritable  in  this  sense,  (o)  Such  a  right  can  only 
be  attached  by  heritable  diligence  \{p)  and  if  assigned,  the  right 
transmits  to  the  purchaser's  heir-at-law  or  heritable  disponee.(g) 
A  debt  is  not  considered  as  having  a  tract  of  future  time  merely 
because  the  term  of  payment  is  postponed,  although  interest  in  the 
meanwhile  is  periodically  payable,  nor  because  it  is  payable  by  in- 
stalments. In  such  cases  the  character  of  the  succession  is  deter- 
mined by  the  nature  of  the  subject,  (r) 

377.  Debts  originating  in  an  obligation  to  pay  money,  or  which  Debt*  how 
on  other  grounds  are  in  their  own  nature  personal  or  moveable,  1^^  heritable 
may  become  heritable  by  a  collateral  security  being  given  for  them,  MearitJ' 
though  not  completed  into  a  real  right,  (s)     Thus  personal  bonds 
containing  an  assignation  to  an  heritable  subject  in  further  security 
are  heritable.(0    And  a  family  provision,  when  declared  to  be  a 
real  burden  on  the  grantor's  heritable  estate,  will  transmit  to  the 
heir  and  not  to  the  executor  of  the  legatee,  if  the  latter  have  sur- 
vived the  period  of  vesting,  (u)    The  assignation  of  a  lease  in  secu- 
nty  of  a  debt  previously  constituted,  does  not  work  a  conversion 
from  moveable  to  heritable  in  a  question  of  succession,(x)  though 
it  has  been  held  that  a  debt  so  secured  would  not  be  attachable  by 
&TTestment.(y)     Again,  a  testamentary  provision,  moveable  in  its 
constitution,  does  not  become  heritable  in  consequence  of  the  trust- 
er having  in  his  settlement  granted  heritable  security  in  respect  of 
rt-fc)    And  although  an  accessory  heritable  security  converts  a 
moveable  into  a  heritable  debt,  yet  an  accessory  moveable  security 
does  not  change  the  nature  of  an  heritable  debt.     So  a  personal 
bond  of  corroboration  does  not  alter  the  nature  of  a  debt  heritably 
secured.(a) 

(*)  Etring  v.  Drwrmond,  1752,  M.  5476.  estate,  but  to  the  effect  only  of  assigning 

^  (0)  Cktnie't  On.  v.  Sinclair,  1789,  M.  the  lands  for  payment  of  the  debt. 

713-  (u)  Napier  v.  Orr,  18  Nov.  1864,  8  Macph. 

(p)  Cktnie't  case,  ut  supra.  57. 

(?)  Ewing't  case,  ut  tupra.  (x)  Duncan  v.  Roe,  15  Feb.  1810,  F.O. 

(r)  Frater  v.  Bowie,  Hnme,  210 ;  Hogg  (y)  Walton  v.  M'Donald,  1794,  M.  781  ; 

T*  Oneve,  1807,  Hume,  189 ;  case  of  Camp-  and  see,  as  to  the  question  of  diligence, 

**  ^ere  cited.  Smith's  Trt.  v.  Grant,  27  June  1862,  24  D. 

(')  2  Bell's  Com.  5th  ed.  p.  5;  Stair,  1142. 

2>  I.  8 ;  Ersk.  2,  2,  12.  («)  Meiklam't  Trt.  v.  Mrt  Meiklam't  Trt., 

(0  Frater't  Trt.  v.  Frater,  1749,  M.  2  Dec.  1852,  15  D.  159. 

W*l ;  and  see  the  case  of  Mattis't  Trt.  (a)  Ersk.  2,  2,  16 ;  Duke  of  Hamilton  v. 

y-  Xutie,  1816,  Hume,  198,  as  to  the  effect  Earl  of  Selkirk,  1740,  M.  6554,  1  Cr.  St.  & 

of  an  infeftment  in  the  debtor's  entailed  P.  271 ;  Craw  v.  Earl  of  Ksllie,  and  other 

cases  cited  in  M.  pp.  6550-5562. 
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oHAPTiB  x.  378.  The  quality  of  personal  bonds  bearing  interest,  in  relation 


^^  to  the  creditor's  succession,  is  regulated  by  statute.    By  our  ancient 
quality  as  to      law,  personal  bonds  bearing  a  clause  of  annualrent,  were  held  to  be 

succession  *ni«l#  r  •    >•     j  i        •  i       Av     •  1  j  Ai  •  r    xi_ 

the  statute.  quasi  feuda,  as  having  by  their  yearly  produce  something  of  the 
character  of  permanent  rights.  But,  inasmuch  as  the  obligation 
of  annualrent  was  held  to  be  conditional  on  the  not  payment  of  the 
bond  at  the  appointed  time,  such  bonds  were  considered  moveable 
for  the  period  anterior  to  the  term  of  payment  ;(fc)  and  that  even 
where  interest  was  stipulated  from  the  date  of  the  bond,  but  was 
not  made  payable  until  the  arrival  of  a  future  term.(c)  It  would 
appear  that  such  bonds  were  regarded  as  heritable  from  the  com- 
mencement, where  interest  was  by  express  stipulation  made  pay- 
able before  the  term  of  payment  of  the  principal  (d)  By  Statute 
1641,  cap.  57,  revived  by  1661,  cap.  32,  in  order  to  enlarge  the  pro- 
visions for  younger  children,  such  bonds  are  declared  to  descend  to 
children  and  next  of  kin  ;  but  in  other  respects,  their  character  is 
regulated  by  the  common  law ;  and  they  are  therefore  heritable, 
after  the  term  of  payment,  in  relation  to  the  rights  of  husband  and 
wife,  and  questions  of  forfeiture,  (c)  By  Statute  1661,  cap.  51,  debts 
due  on  personal  bonds  may  be  attached  either  by  arrestment  or  ad- 
judication during  the  lifetime  of  the  debtor ;  but  after  his  death, 
heritable  diligence  is  alone  competent.  A  cautionary  obligation, 
which  in  its  own  nature  is  moveable,  is  held  to  be  rendered  herit- 
able quoad  th^jw  relictce  of  the  creditor's  widow,  by  the  interven- 
tion of  a  subsequent  bond  of  corroboration  bearing  a  clause  of  inte- 
rest^/) 

Bonds  secluding  379.  The  principle,  that  subjects  moveable  in  their  nature  may 
be  rendered  heritable  by  destination,  is  exemplified  in  the  case  of 
bonds  taken  to  the  creditor  and  his  heirs,  secluding  executors.   Such 


executors. 


(o)  See  Ersk.  2,  2,  9  and  10;  Smith  v. 
Anderson,  and  other  cases  in  M.  pp.  6603- 
6606. 

(c)  Porteout  v.  Veitch,  1627,  M.  6468; 
Hughton  v.  Hughton,  22  Nov.  1822,  F.C. 

(d)  See  Common  Agent  in  Ranking  of 
Parton  v.  Ramsay,  28  June  1826,  F.C. 

(e)  See  Ersk.  ut  supra ;  and  the  case  of 
Downie  v.  Downie' t  Trs,  14  July  1866,  4 
Macph.  1067,  where  a  mortgage  granted  by 
Parliamentary  Commissioners  in  favour  of 
A.  B.t  his  executors,  administrators,  and 
assigns,  was  held  equivalent  to  a  move- 
able bond.  Exception  was  taken  by  Lord 
President  M'Neill  to  the  statement  of  the 
doctrine  in  relation  to  moveable  bonds  in 
the  institutional  writers ;  and  the  law  was 


laid  down  to  be,  that  such  bonds  are  move- 
able by  force  of  the  Statute,  and  that  the 
rights  of  widows  and  the  fisk  are  excepted 
from  the  operation  of  the  Statute. 

(/)  Rom  v.  Graham,  14  Nov.  1816,  F.C. 
The  distinction  which  prevails  in  relation 
to  such  bonds  in  reference  to  rights  accru- 
ing before  and  after  the  term  of  payment, 
is  well  illustrated  by  the  case  of  Gray  ▼• 
Walker,  11  March  1869,  21  D.  709.  Ob- 
serve, that  the  heritable  character  of  per- 
sonal bonds,  quoad  the  widow's  rights,  is 
not  extinguished  by  an  action  for  payment 
at  the  instance  of  the  creditor ;  Munro  v. 
Munro,  1786,  Elchies,  "Heritable  and 
Moveable/1  No.  2. 
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bonds  not  only  descend  to  the  immediate  heir  of  the  creditor  in    qhapwb  x. 
virtue  of  the  express  destination  in  his  favour,  but,  upon  the  death 
of  the  heir,  they  transmit  as  heritage  to  the  person  representing 
him,  whether  as  heir-at-law  or  as  general  disponee.^) 

380.  We  have  already  noticed  the  chief  peculiarities  in  the  clas-  Moveable  incor- 
sification  of  incorporeal  rights  as  heritable  or  moveable.  These  for  Actions? p£j. 
the  most  part  depend  on  the  effect  due  to  the  nature  of  the  se-  SpyrfgUi!" 
curity,  and  to  its  duration.  Subject  to  the  exceptions  which  have 
been  already  pointed  out,  it  may  be  asserted,  generally,  that  all  in- 
corporeal rights  not  secured  upon  landed  estate,  or  connected  with 
it,  are  moveable,  and  descend  to  executors.  Bights  of  action  of 
every  description,  excepting  real  actions,  are  moveable  rights  in 
this  sense. (A)  Beneficial  interests  in  landed  estate  are  heritable 
or  moveable  according  as  the  estate  of  the  beneficiary  consists  in 
the  right  to  a  specific  conveyance  of  the  subject  or  to  a  share  of 
the  proceeds  of  it  when  sold.(t)  It  was  long  considered  a  doubtful 
question  whether  copyrights  and  patent  rights  were  not  heritable, 
in  respect  of  their  duration.  As  regards  patent  rights, — including 
in  that  category  license  duties  and  sums  recovered  from  infringers, 
as  well  as  the  value  of  the  patent  right  itself — the  point  is  now  set- 
tled by  the  case  of  the  Advocate-General  v.  Oswaldy{k)  where  it  was 
held  that  the  right  of  a  patent  invention  was  personal  property ; 
that  legacy  duty  attached  to  it ;  and  that  such  duty  was  chargeable 
upon  the  whole  profits  of  the  invention  in  whatever  manner  accru- 
ing. This  decision  virtually  rules  the  analogous  questions  in  relation 
to  the  copyright  of  books,  pictures,  and  engravings. 

381.  The  distinction  in  the  law  of  succession  betwixt  corporeal  interests  in 

j  .  ,     .    i  .      .  i  .  .,  .      Al  estates  of  socie- 

and  incorporeal  rights  is  nowhere  more  conspicuous  than  in  the  m-  ties  or  partner- 
stance  of  property  forming  part  of  a  partnership  estate.  The  right ship*' 
of  a  partner  in  the  estate  of  a  mercantile  company  is  purely  incor- 
poreal ;  and  the  interest  which  a  deceased  partner  transmits  to  his 
representatives  is  of  the  same  nature.  That  right  is  one  and  indi- 
visible ;  and,  having  regard  to  the  nature  of  the  property  which 
usually  forms  the  bulk  of  the  assets  of  trading  societies,  it  is  held 


(?)  Erak.  2,  2, 12;  Statute  1661,  cap. 
32;  Kennedy  v.  Kennedy,  1747,  M.  5499; 
and  see  Rots  v.  Rose,  4  July  1809,  F.C.,  for 
a  fuller  exposition  of  this  subject.  A  bond 
destined  to  the  heir  without  mention  of 
executors,  looses  its  heritable  character  as 
soon  as  the  destination  has  taken  effect ; 
Kennedy  v.  Kennedy,  supra. 

(A)  See  M'Michael  v.  Queensberry's  Exs.% 
14  Jan.  1829,  7  Sh.  248,  as  to  a  claim  of 
damages  by  a  tenant  against  his  landlord. 


(i)  The  application  of  this  simple  prin- 
ciple to  the  construction  of  clauses  in  trust- 
dispositions  and  settlements  constitutes  a 
separate  and  very  important  doctrine  in 
the  law  of  construction,  which,  for  con- 
venience, we  have  treated  in  a  separate 
chapter.  See  chapter  11  (Constructive  Con- 
version). 

(k)  Advocate-General  v.  Oswald,  20  May 
1848,  10  D.  969,  and  Exchequer  cases. 
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and  public 
funds. 


to  be  personal  As  a  consequence  of  the  rule  that  the  partner  s 
interest  in  the  estate  is  personal,  it  follows  that  heritable  estate, 
vested  in  trustees  for  the  benefit  of  a  mercantile  company,  is  by  its 
destination  excepted  from  the  rules  of  heritable  succession.  The 
legal  estate  remains  vested  in  the  trustees  of  the  firm ;  and  the 
right  of  the  deceased  partner,  which  is  merely  a  right  to  demand  a 
share  of  its  value  as  part  of  the  assets  of  the  company,  is  a  per- 
sonal right  descending  to  his  executors. (I)  And  where  property 
vested  in  the  person  of  a  partner  of  a  mercantile  company  is  proved 
to  be  truly  an  estate  in  trust  for  the  company,  the  beneficial  interest 
is  assets  of  the  company ;  and  the  share  or  interest  of  a  deceasing 
partner  in  it  belongs  to  his  executors,  (m)  The  succession  is  not 
held  to  be  altered  by  a  declaration  in  the  contract  of  copartnery, 
that  on  the  death  of  a  partner  his  share  shall  belong  to  his  heir ; 
for  in  such  cases  the  word  heir  is  construed  secundum  subjectam 
mater  iam,  and  means  executors  or  heirs  in  mobUibu8.(n) 

382.  Shares  or  stock  of  public  companies  are  in  the  same  posi- 
tion, with  regard  to  succession,  as  interests  in  private  partner- 
ships, (o)  And,  even  where,  by  the  charter  of  erection  of  a  bank  or 
other  public  company,  the  stock  is  declared  not  to  be  subject  to 
arrestment  or  other  personal  diligence,  the  nature  of  the  estate  in 
relation  to  succession  is  held  to  remain  unchanged,  (p)-  Govern- 
ment stock,  although  generally  classed  with  the  stock  of  private 
companies  as  an  investment,  is  obviously  of  a  different  nature  in 
its  legal  relations.  Strictly  speaking,  a  fundholder  is  simply  an 
annuitant ;  for,  by  the  terms  of  the  Government  loans,  he  has  no 
right  to  demand  payment  of  the  principal,  and  can  only  convert 
his  right  into  money  by  a  sale  in  the  stock  market.  The  Statutes 
constituting  the  public  debt  declare  that  the  annuitants  shall  be 
possessed  thereof  as  of  personal  estate,  (g)  Bank  of  England  stock 
is  personal,  in  respect  of  the  law  of  the  country  in  which  the  con- 
cern is  locally  situated,  (r) 


(l)  Roe  v.  Nelton,  1742,  M.  716  ;  Young 
v.  Campbell,  1790,  M.  6495  ;  and  cases  of 
Corse  v.  Cone,  Simev.  Balfour,  and  Murray 
v.  Murray — in  M.,  "  Heritable  and  Move- 
able," App.  Nos.  2,  3,  and  4 ;  also  Sime  v. 
Kirkpatrick,  22  July  1811, 6  Pat.  625. 

(m)  Minio  ▼.  Kirkpatrick,  28  May  1828, 
11  Sh.  632. 

(n)  Irvine  v.  Irvine,  15  July  1861, 18  D. 
1867. 

(o)  2  Bell's  Com.  6th  ed.  pp.  8,  4. 

(p)  1  Bell's  Com.  5th  ed.  p.  106;  Dal- 
rymple  v.  HalkeU,  1785,  M.  6478. 

(q)  25  Geo.  III.,  cap.  82,  \  7,  and  sub- 


sequent Acts ;   and  see  Hog  ▼.  Hog,  1791, 
M.  6479. 

(r)  In  the  case  of  Downic  v.  Dovnict 
Trt.,  14  July  1866, 4  Macph.  1067,  the  gene- 
ral principle  was  recognised  that,  in  rela- 
tion to  the  rights  of  successors,  foreign 
securities,  forming  part  of  the  estate  of  a 
domiciled  Scotchman,  are  to  be  regarded 
as  heritable  or  moveable,  according  to  the 
lex  loci  rei  titct.  See  also  Murray  v.  Earl 
of  Rotket,  80  June  1886,  14  Sh.  1049  ; 
Newlandt  v.  Chalmeri  Trt.,  22  Not.  1882. 
11  Sh.  65. 
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CHAPTER  X. 


SECTION  in. 


CONVERSION  UNDER  UNCOMPLETED  CONTRACTS. 

383.  We  proceed  to  the  consideration  of  the  rights  of  heirs  and  Contracts  inter- 
executors  under  contracts  in  relation  to  heritable  property  involv-  ™ party:7 
ing  a  conversion  of  the  estate  from  heritable  to  moveable,  in  which  £§2Jl7  $Dd 
the  completion  of  the  contract  has  been  interrupted  by  the  death 
of  one  of  the  contracting  parties.  (0)  It  is  necessary  to  premise, 
that  in  the  case  of  conversion  under  a  contract  entered  into  by 
a  commissioner  or  trustee  duly  authorised,  the  consequences  are 
the  same  in  relation  to  succession  as  if  the  contract  had  been  by 
the  deceased  in  his  own  name.  Thus,  where  a  fund  is  invested  on 
heritable  security  by  the  agent  of  a  creditor  acting  under  instruc- 
tions, the  debt  will  vest  on  the  death  of  the  creditor  in  his  heir- 
at-law.^)  But  the  investment  of  funds  by  a  trustee,  tutor,  or 
factor  on  heritable  security,  has  not  the  effect  of  converting  move- 
able estate  into  heritable  in  a  question  as  to  the  succession  of  the 
ward  or  beneficiary,  because  it  would  be  contrary  to  equity  to  give 
to  the  act  of  a  trustee  the  consequence  of  effecting  any  alteration 
in  the  character  of  the  succession  to  the  trust-estate ;  and  because 
investments  of  trust  property  are  for  the  greater  security  of  the 
immediate  beneficiary,  and  are  made  in  virtue  of  the  rule  of  law, 
which  requires  that  trust  property  should  be  invested  safely,  and 
not  with  any  view  to  the  interests  of  remoter  heirs. (u)  So  also, 
where  an  heritable  security  belonging  to  a  married  lady  was  real- 
ised, with  the  intention  of  re-investing  the  proceeds,  it  was  held 
that  the  fund  did  not  fall  under  the  jus  mariti,  although  the  money 
had  been  paid  to  the  husband  and  mingled  with  his  private  funds. 
It  was  observed  from  the  Bench,  that  the  fund  was  distinctly  trace- 
able from  the  time  of  the  marriage  to  the  date  of  the  action,  and 
that,  as  the  lady  had  not  done  anything  to  abandon  or  impair  her 
interest  or  that  of  her  children,  the  destination  in  their  favour 
could  not  be  held  to  be  affected  by  the  act  of  her  husband,  (x) 


(«)  With  reference  to  the  mode  of  try- 
ing questions  of  this  kind,  it  would  appear 
that  the  holder  of  a  fund,  the  quality  of 
which  is  exposed  to  doubt,  is  not  entitled 
to  make  it  the  subject  of  an  action  of 
multiplepoinding  unless  competing  claims 
have  been  intimated  to  him  ;  Great  North 
of  Scotland  Ry.  Co.  v.  Gauld,  8  July  1863, 
1  Macph.  1058. 

(t)  Davidson  v.  Kyde,  1797,  M.  6697; 

VOL.  I. 


16  May  1798,  4  Pat  68 ;  Trotter  v.  TrotUr, 
6  Dec.  1826,  6  Sh.  72 ;  10  June  1829,  8 
W.  &  S.  407. 

(u)  Rom  v.  Rom,  1798,  M.  6646;  Graham 
v.  Earl  of  Hopetoun,  1798,  M.  6699;  Mon- 
crieffv.  Miln,  16  July  1866,  18  D.  1286. 

(x)  Nisbet  v.  Rennie,  18  Dec.  1818. 
Hume,  221.  See  the  observations  of  Lord 
Justice-Clerk  Hope  on  this  point  in  Heron 
v.Etpie,  18  D.  017. 
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OHAFTM  x.    Heritable  property  purchased  on  behalf  of  a  person  resident  abroad 
by  his  agent,  without  special  instructions,  is,  by  parity  of  reasoning, 
held  to  be  moveable  in  a  question  of  succession,  (y)    The  executor 
takes  the  estate  as  a  surrogatum  for  the  money  paid  for  it.     And 
on  this  principle  a  money  debt  was  held  to  belong  to  the  executor 
of  the  creditor,  although  the  debtor  had,  for  the  greater  security  of 
his  creditor,  taken  a  disposition  of  certain  property  which  he  had 
purchased  in  his  name,  in  respect  it  was  not  proved  that  the  de- 
ceased considered  the  disposition  in  his  favour  a  security  for  the 
debt.  (2) 
Hdr  it  bound  to       384  The  most  simple  case  of  constructive  conversion  under  un- 
noetinta]^    completed  contracts,  is  that  of  a  sale  of  heritable  estate,  where  one 
S«tWed tothe  or  ^°^  °*  ^e  P*1"**68  *°  *he  contract  dies  before  the  disposition  is 
price.  executed.    In  this  case  the  heir-at-law  is  bound  to  complete  the 

sale  by  executing  a  disposition  in  favour  of  the  purchaser  or  his 
heir ;  but  the  right  to  the  price  is  moveable,  and  descends  to  the 
seller's  executor,  (a)  In  the  earlier  cases  the  judgment  of  the  Court 
was  supposed  to  have  proceeded  to  some  extent  upon  the  declared 
intention  of  the  seller  with  respect  to  his  succession,  and  the  ques- 
tion as  to  the  quality  of  the  right  of  succession  to  the  price  re- 
mained doubtful  until  the  determination  of  the  whole  Court  in  the 
Heron  t.  Enpie.  case  of  Heron  v.  Evpie.(b)  In  that  case  the  fund  in  question  was 
the  price  of  heritable  subjects  taken  possession  of  by  a  railway 
company  under  the  compulsory  powers  of  the  Lands  Clauses  Act 
The  price  was  ascertained  by  arbitration,  and  the  conveyance  was 
prepared  and  revised  by  the  agent  of  the  proprietor ;  but,  before 
the  disposition  was  signed,  the  proprietor  died,  leaving  a  settlement, 
which  was  reduced  ex  capite  lecti.  The  specialties  of  the  case 
were  all  in  favour  of  the  right  of  the  heir-at-law ;  but  these  were 
disregarded,  and  the  principle  asserted  that  the  price  of  lands 
sold  but  not  conveyed  belongs  to  the  seller's  personal  representa- 
tives, (c) 
Sale  by  an  ap-  386.  The  case  of  Emslie  v.  Groat  established  an  exception  to 
parent  «r.       ^^  ^q  ^  ^e  cage  o^  lands  sold  by  an  apparent  heir  who  died 

without  making  up  a  title  and  conveying  the  property.  In  this 
case  the  price  was  found  to  be  a  surrogatum  for  the  lands,  and  to 
belong  to  the  next  heir  who  made  up  titles,  passing  over  the  ap- 

(y)    M'MiUan  v.  M'Millan's  Ezrt.,  23  (b)  Baron  v.  Ftpie,  3  Jane  1866,  18  D. 

Nov.  1814,  8  Sh.  808,  N.  E.  217.  917. 

(*)  Marshall  v.  Lyall,  18  Feb.  1860,  21  (e)  The  subject  of  the  liability  of  exe- 

D.  614.  cutors  for  payment  of  the  price  of  lands 

(a)  Chiesly  v.  Chietly,  1704,  M.  6681 ;  sold  but  not  conveyed,  is  considered  in 

M'Intoth  v.  Primrose,  1686,  M.  6087 ;  and  chapter  72  (Order  of  Liability  of  the  Real 

see  Currie  v.  Shortrrid,  1818,  Hume,  200.  and  Personal  Estates). 


THE  EXECUTORS  DISTINGUISHED. 


195 


parent  heir.(d)  Where  a  truster  destined  the  whole  free  proceeds  qhaptkb  x. 
of  his  unentailed  lands  to  one  person,  and  his  moveable  estate  to 
another,  the  price  of  lands  sold  under  an  uncompleted  contract  in  his 
lifetime  was  held  to  pass  under  the  first  mentioned  destination,  (e) 
It  would  appear,  however,  that  a  mere  contract  to  give  security  is  not 
sufficient  to  impress  an  heritable  character  upon  a  personal  debt. 
Where  an  heritable  bond  has  been  granted,  or  where  the  creditor 
has  adjudged  in  security,  the  debt  becomes  heritable,  although  in- 
feftment  may  not  have  passed  upon  it ;  but  should  the  creditor  die 
before  the  bond  is  delivered,  or  before  decree  of  adjudication  is  pro- 
nounced, the  debt  retains  its  moveable  quality.  (/) 

386.  The  rights  of  heirs  and  executors  in  relation  to  money  due  Proceeds  of  sale 
under  heritable  securities  are  governed  by  the  same  general  prin-  iJjTbJtwdi. 
ciple  which  regulates  the  succession  to  the  price  of  land.  But  in  tor  ^^  * 
this  class  of  cases  a  distinction  has  been  recognised  between  the 
cases  of  a  conversion  at  the  instance  of  the  creditor,  and  that  which 
results  from  a  voluntary  payment  by  the  debtor.  The  mere  re- 
solution of  the  creditor  to  recover  payment  of  an  heritable  debt  is 
not  equivalent  to  conversion  ;(g)  but  it  is  settled  by  a  series  of  de- 
cisions that  the  use  of  personal  diligence,  under  a  clause  of  regis- 
tration, renders  the  fund  moveable.  (A)  A  charge,  followed  by  ad- 
judication, has  the  effect  of  reconverting  the  fund  into  heritable 
estate,  in  respect  of  the  new  security  acquired  by  real  diligence,  (i) 
In  any  case,  if  the  estate  be  actually  converted  at  the  instance  of 
the  creditor,  as  by  a  sale  under  a  power  in  the  bond,  the  right  to 
the  price  is  held  to  be  moveable,  notwithstanding  that  the  pur- 
chaser was  not  actually  vested  in  the  subject  at  the  time  of  the 
creditor's  death,  (k)  And  where  an  heritable  estate,  burdened  with 
debts,  is  sold  by  the  proprietor,  with  the  consent  of  the  heritable 


(d)  EmslieY.  Groat,  25  Feb.  1817,  Hume, 
197;  "  The  Court  were  of  opinion  that  the 
price  of  lands  which  have  been  sold  is  a 
moveable  fund,  but  only  when  they  have 
been  sold  by  the  owner,  which  an  apparent 
heir  is  not;  that,  in  the  latter  case,  the 
price  comes  in  place  of  the  lands,  and  that 
the  act  1695  does  not  affect  the  interest  of 
after  heirs." 

(t)  BreadaJbane's  Trs.  v.  PringU,  19  Jan. 
1854,  16  D.  859. 

(/)  Ersk.  2,  2, 14;  2  Bell's  Com.  5th  ed. 
p.5 ;  Carnegie  v.  Carnegie,  1700,  M.  5587,  and 
see  Wedderbum's  Crt.  v.  M'Kenzie,  1742, 
Elchiee,  "  Arrestment,"  No.  21. 

(g)  Monro  v.  Monro,  1785,  M.  11,857. 

(*)   Donaldson  v.  Donaldson,  1624,  M. 


5571 ;  Montgomery  v.  Stewart,  1666,  M. 
5584;  Seaton  v.  Seaton,  1672,  M.  5572; 
and  see  Douglas  v.  Dickson,  1751,  M.  5577 
(Kilkerran's  report),  for  the  opinions  ex- 
pressed on  this  point  in  a  special  case.  A 
distinction  is  taken  in  the  case  of  bonds 
secluding  executors,  which  are  held  to  re- 
main heritable  destinatione  notwithstand- 
ing the  use  of  personal  diligence ;  Banna- 
tyne  v.  Bonnar,  1688,  M.  5581 ;  Gray  v. 
Ponton,  1705,  M.  5581.  Mere  registration 
of  a  bond  for  execution  does  not  operate  a 
conversion  into  moveable  estate  ;  Teaman 
v.  Ytaman,  1687,  M.  5484,  5581. 

(t;  Rdd  v.  CampbeU,  1728,  M.  5588 ; 
Douglas  v.  Dickson,  1761,  M.  5677. 

(*)  Wilson  v.  Wilson,  29  Nov.  1808,  F.C. 
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chapter  x.    creditors,  the  debts  of  those  creditors  who  have  consented  to  the 
sale  are  divested  of  their  heritable  character  by  the  completion  of 
the  contract,  although  the  price  is  unpaid,  and  the  conveyance  un- 
executed.^ 
Distinction  387.  The  decisions  in  relation  to  sales  at  the  instance  of  the 

£r  "t«i  by  the   debtor  point  to  the  conclusion,  that  the  quality  of  the  creditor's  estate 
debtor.  |8  n0^  affected  by  any  proceeding  upon  the  part  of  the  debtor  short 

of  actual  payment     The  transference  of  the  debtor's  reversionary 
interest  in  the  estate  by  a  voluntary  sale  leaves  the  security  title 
unimpaired ;  and  until  the  creditor  shall  have  accepted  payment 
and  discharged  the  debt,  he  cannot  be  held  to  have  abandoned  his 
real  right,  or  changed  the  quality  of  his  succession.     Even  in  the 
case  of  a  judicial  sale,  the  debts  secured  on  the  estate  continue 
heritable  until  payment  of  the  price ;  and,  conversely,  the  produc- 
tion of  a  claim  for  a  personal  debt  in  a  ranking  and  sale  has  not  the 
effect  of  making  the  debt  heritable,  (m)     It  has  been  held  that  the 
seller's  reversionary  interest  in  estates  sold  for  the  payment  of  debts 
is  heritable  both  in  relation  to  diligence  (»)  and  to  succession  ;(o) 
but  on  the  last  point  the  doctrine  in  question  may  require  recon- 
sideration, in  consequence  of  the  decision  in  the  analogous  case  of 
Heron  v.  Espte.     Where  a  purchaser  at  a  judicial  sale  has  con- 
signed the  price  in  bank,  in  terms  of  the  Statute,  it  would  seem,  on 
the  authority  of  the  above-mentioned  case  of  Garland,  that,  as  re- 
gards the  interests  of  the  heritable  creditors  and  their  successors, 
their  securities  are  to  be  held  as  converted  into  personal  estate  for 
all  purposes.(p) 
Quality  of  sue-         388.  In  the  recent  case  of  Napier  v.  Orr  it  was  held  by  the 
changed  by  col-  whole  Court  that  the  collation  by  an  heir  and  next  of  kin  of  his 
latum.  heritable  interest  in  a  succession  which  vested  in  his  lifetime,  but 

was  not  payable  until  after  his  death,  had  not  the  effect  of  chang- 
ing the  quality  of  the  succession  in  a  question  between  the  heirs 
and  executors  of  one  of  the  other  next  of  kin.  The. result  is  ob- 
viously different  where  the  collation  is  made  in  the  form  of  a  money 
payment,  (q) 

(l)  See  Smith  v.  Smith,  1787,  M.  6634,  (o)  Garland  v+ Stewart,  12  Nov.  1841,  4 

Elchies,  "  Heritable  and  Moveable,"  No.  6.  D.  1. 

In  this  case  the  purchaser  was  infeft,  though  (p)  The  doctrine  here  stated  has  been 

the  price  remained  unpaid.  recognised  in  relation  to  actions  for  the 

(m)  19  &  20  Vict.,  c.  79,  §  102,  re-enact-  redemption  of  wadsets.     See  Erek.  2,  2, 

ing  the  provisions  of  the  Statute  of  Geo.  16.    Stormonth  v.  RobtrUon,  24  May  1814, 

III.    Henderson  v.  Stewart,  1796,  M.  6684.  F.C. 

(n)   Gardiner  v.  Spalding,  1779,  M.  780.  (q)  Napier  v.  Orr,  24  Jan.  1868. 
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SECTION  IV. 

RIGHTS  OF  HEIRS  AND  EXECUTORS  IN  RELATION  TO  TERMLY 
PAYMENTS,  AT  COMMON  LAW,  AND  UNDER  THE 

APPORTIONMENT  ACT. 

389.  Although  the  right  of  the  proprietor  of  heritable  estate  Am»»  of  rent 

.,  i         i      ...  t.»  .  •         •     i  a   ■      and  interest 

necessarily  comprehends  the  jus  credits  or  prospective  interest  in  moveable  at 
the  rents  and  profits  of  the  estate,  yet  the  accruing  payments  or00""1101111"*- 
profits,  after  they  have  actually  vested  in  the  proprietor,  are  re- 
garded as  having  lost  their  connection  with  the  land,  and  are  there- 
fore moveable.  On  this  principle,  arrears  of  feu-duty,  rent,  or  in- 
terest due  to  a  deceased  proprietor,  are  part  of  his  executry  estate,  (r) 
With  respect  to  fruits  and  growing  crops  upreaped,  and  rents  cur- 
rent at  the  date  of  the  proprietor's  death,  certain  distinctions  have 
been  recognised  which,  although  arbitrary  in  their  result,  depend 
on  the  consideration  whether  the  ancestor  had  a  vested  right  in  the 
subject. 

390.  The  law  in  relation  to  the  distribution  of  fruits  and  termly  Current  pay- 
payments  involves  two  distinct  cases,  which  we  shall  consider  sepa-  distinguished. 
rately.     The  first  case  relates  to  the  right  of  the  executor  in  com- 
petition with  the  heir-at-law  or  heritable  disponee  of  a  fee-simple 
proprietor,  and  is  regulated  wholly  by  the   common  law.      The 

second  case  relates  to  the  right  of  the  representatives  of  a  person 
having  only  a  limited  interest  in  real  or  personal  property  in  com- 
petition with  the  person  succeeding  to  the  reversion.  In  this  class 
of  cases  the  profits  of  the  current  period  of  possession  (if  derived 
from  termly  payments)  are  divisible  under  the  provisions  of  the  Ap- 
portionment Act.  If  not  payable  at  termly  periods,  they  are  regu- 
lated by  the  common  law ;  and  it  does  not  appear  that  the  rule  of 
distribution  depends  in  any  degree  on  the  quality  of  the  estate,  as 
heritable  or  moveable. 

391. 1.  Eights  of  the  Executors  of  Fee-simple  Proprietors. —  subjects  in  the 
Where  the  subject  is  in  the  natural  occupation  of  the  proprietor — as  ^nXtheTro^ 
a  mansion-house,  pleasure-grounds,  or  shootings — the  usufructory  Prie*°r. 
interest  coincides  with  the  actual  possession,  and  vests  de  die  in 
diem.    The  proprietor  has  had  the  full  benefit  of  the  subject  to  the 
period  of  his  death,  and  the  heir  is  entitled  to  continue  the  posses- 
sion from  that  period.    No  right,  therefore,  accrues  to  the  executor. 
An  annuity  or  other  usufructory  interest,  if  conditioned  to  be  paid 

(r)  Katie  v.  NieoUon,  1671,  M.  5448  ;      Campbell  v.  Campbell,  1743,  M.  6247 ;  Mar- 
Lord  EUbank  v.  M'Kenzie,  1711,  M.  5462  ;      tin  v.  Agnew,  1765,  M.  6457. 
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or  enjoyed  daily  and  continually,  vests  de  die  in  diem,  and  the  exe- 
cutors are  entitled  to  claim  the  profits  to  the  date  of  the  ancestor's 
death. (a)  Erskine  lays  down  that,  in  a  question  between  liferenter 
and  fiar,  the  duration  of  the  usufructary  interest  in  fishings,  col- 
lieries, salt-works,  mills,  and  such  other  subjects,  the  profits  whereof 
arise  from  continual  daily  labour,  is  not  governed  by  any  legal  terms, 
but  is  determinable  at  the  actual  date  of  the  life  renter's  decease,  (t) 
This  principle  of  division  is  equally  applicable  to  the  determination 
of  the  interest  of  a  fee-simple  proprietor  in  a  question  between  his 
heirs  and  executors.  In  a  modern  English  case,  it  was  held  that 
royalties,  payable  under  mining  leases,  did  not  fall  within  the  scope 
of  the  Apportionment  Act  as  termly  payments,  but  vested  in  the 
proprietor,  according  to  the  extent  of  the  workings,  up  to  the  time 
of  his  death,  (u) 

392.  Bents  and  interests  of  heritable  estate,  which  was  fee- 
simple  in  the  person  of  the  ancestor,  are  not  subject  to  apportion- 
ment, but  are  payable  to  the  executor  only  in  so  far  as  vested  and 
unpaid  at  the  ancestor's  death.  Here  it  is  necessary  to  distinguish 
between  the  vesting  of  the  rents  of  arable  farms  and  interest  of 
heritable  debts,  on  the  one  hand,  and  the  rents  of  grass  farms  and 
houses  on  the  other. 

393.  Subject  to  the  exception  to  be  immediately  noticed  in  the 
case  of  grass  farms,  the  rents  of  lands  vest  half-yearly  and  termly, 
beginning  at  the  first  legal  term  after  the  date  of  entry ;  and  pay- 
ment is  due  at  the  same  time  as  the  right  vests.  The  customary 
period  of  entry  being  at  the  separation  of  the  crop  (which  cannot 
be  held  to  be  completed  until  after  Martinmas),  the  first  half-year's 
rent,  accordingly,  vests  and  is  payable  at  Whitsunday,  the  second 
at  Martinmas  next  ensuing.  Hence  executors  have  no  right  to  the 
rents  which  become  payable  at  terms  subsequent  to  the  death  of  the 
proprietor, — because  they  did  not  vest  in  the  ancestor's  lifetime,  (x) 
Rents  payable  in  victual  or  other  produce  of  land,  if  payable  at 
termly  periods,  are  governed  by  the  same  rule  as  money  rents,  {y) 

394.  Interest  accruing  under  heritable  bonds  at  the  legal  terms 
of  Whitsunday  and  Martinmas  is  as  rent  due  at  those  terms.  The 
executor  is  only  entitled  to  arrears  payable  for  terms  preceding  the 
ancestor's  death.    If  conventional  terms  be  stipulated,  the  question 


(«)  Ersk.  2,  9,  66  ;  Bell's  Prin.  {  1498; 
and  case  of  Dalhourie  there  cited,  M.  15,916. 
See  sec.  4  as  to  annuities  payable  at  term- 
ly periods. 

(t)  Ersk.  ut  supra. 


(«)  St  Aubyn  v.  St  Aubyn,  1  Drew  &  Sm. 
611,  80  L.  J.  Ch.  917. 

(x)  Bell's  Prin.  g  1499 ;  2  Com.  p.  8. 

(y)  Ersk.  2,  9,  66 ;  Baillie  v.  Cuthbert, 
1684,  M.  16,900. 
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is  ruled  by  the  stipulations.  (2)    Provisions  and  debts  charged  upon    qhaptbb  r. 
heritable  estate,  as  well  as  feu-duties,  follow  the  same  rule  when- 
ever the  payment  is  due  at  termly  periods,  and  the  interest  of  the 
payee  does  not  terminate  with  his  death,  (a) 

395.  In  the  case  of  grass  farms,  the  rule  is  different  from  that  Bents  of  gn« 
applicable  to  arable  farms.     The  period  of  entry  is  at  or  preceding 
Whitsunday.     The  first  half-year's  rent  is  therefore  held  to  vest  at 
Whitsunday,  being  the  term  next  ensuing  the  date  of  entry ;  the 

second  at  Martinmas.  But  it  is  customary  to  postpone  payment  of 
the  rent  to  the  terms  immediately  following  these  periods  respec- 
tively. Where,  therefore,  a  proprietor  dies  between  Whitsunday 
and  Martinmas,  his  executors  have  right  to  the  rent  due  at  Whit- 
sunday and  payable  at  Martinmas ;  where  he  survives  the  term  of 
Martinmas,  they  have  right  to  the  second  half  of  the  year's  rent  due 
at  Martinmas  and  payable  at  the  following  Whitsunday. (6)  House  Rents  of  urban 
rents  follow  the  same  rule  as  the  rents  of  grazing  farms ;  the  rents 8U  J 
are  payable  half-yearly  at  the  terms  subsequent  to  the  date  of  entry, 
but  the  right  of  the  proprietor  to  each  half-yearly  payment  vests 
at  the  term  preceding  and  transmits  to  his  executors,  who  are  there- 
fore entitled  to  uplift  the  rents  accruing  at  the  term  next  ensuing 
the  ancestor's  death,  (c) 

396.  Bents  of  land,  when  conventionally  postponed,  are  in  the  Effect  of  con- 
same  situation  as  arrears  in  relation  to  the  rights  of  executors,  ^ement^fthe 
Rents  postponed  are  held  as  being  vested  in  the  proprietor  at  the  J™ of  p*7* 
legal  terms,  although  payment  cannot  be  demanded  until  the  arri- 
val of  the  terms  stipulated.    In  all  cases,  therefore,  such  rents,  if 

vested  prior  to  the  ancestor's  death,  are  part  of  the   executry 
estate,  (d) 

397.  Rents  payable  by  anticipation,  or  forehand  rents,  are  in  a  Effect  of  pay- 
different  position.    The  right  in  this  case  necessarily  vests  at  the  ^SSL.7  antlcl" 
term  of  payment,  and  arrears  of  such  rents,  if  payable  in  the  ances- 


(*)  Kuminmound  v.  Rochead,  1789,  M. 
6415,  Elch,  "Heritable  and  Moveable/1 
No.  10 ;  Lord  Doer  v.  Lord  Hamilton,  1740, 
Elch.  "Heritable  and  Moveable/'  No.  11, 
6  Br.  Sup.  695. 

(a)  2  Bell's  Com.  5th  ed.  p.  8. 

(b)  PringU  v.  Pringle,  1741,  M.  5419; 
TurnbuU  v.  Kerr,  1760,  M.  5480 ;  Johnston 
v.  M.  of  ArmandaJe,  1727,  M.  15,918 ;  EUiot 
v.  EUiot,  1792,  M.  15,917 ;  Campbell  v. 
Campbell,  18  July  1849, 11  D.  1427.  The 
statement  made  by  some  of  the  judges  in 
this  case,  that  the  rents  due  at  Whitsun- 


day and  Martinmas,  and  payable  at  Mar- 
tinmas and  the  following  Whitsunday, 
were  "conventionally"  postponed,  appears 
to  be  inaccurate,  the  fact  being,  that  these 
are  the  customary  periods  of  payment. 
The  law  is  correctly  laid  down  by  Lord 
Fullerton,  p.  1454. 

(e)  BirtnyY.  Bmny,  28  Jan.  1820,  F.C. ; 
King  v.  Jaffray,  24  Jan.  1828,  6  Sh.  422. 

(d)  Carnegy  v.  Camegy't  Ore.  1668,  M. 
16,887;  Innee  v.  Duke  of  Gordon,  18  Nov. 
1822,  2  Sh.  8,  N.  B.  2;  Trotter  v.  Cunning- 
ham, 26  Nov.  1839,  2  D.  140. 
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tors  lifetime,  belong  to  his  executor,  (e)  Where,  in  a  grass  farm, 
the  whole  rent  is  made  payable  at  Martinmas  ensuing  the  term  of 
entry,  if  the  proprietor  dies  before  Martinmas,  his  executor  is  only 
entitled  to  the  half  of  the  rent  which  vested  ex  lege  at  the  preced- 
ing Whitsunday.  If  the  proprietor  survive  the  term  of  Martinmas, 
the  executor  is  entitled  to  the  whole. (/) 

398.  We  have  already  seen  that  growing  crops  are  regarded  as 
moveable  property,  and  therefore,  on  the  death  of  an  heritable 
proprietor  who  was  in  the  occupation  of  his  own  estate,  these 
form  part  of  his  executry  estate.(gr)  But  the  executors  have  no 
right  to  the  use  of  the  natural  grass  during  the  remainder  of  the 
term  current  at  the  proprietor's  death  ;  for  that  is  a  fruit  which  re- 
quires no  yearly  seed  or  industry.  (A)  Hay  of  the  second  crop  from 
grass  seeds  grown  with  wheat  crops  has  been  held  heritable  in  a 
question  of  succession. (t) 

399.  In  all  cases  of  termly  payment  an  adjudication  before  the 
legal  term  will  carry  the  right  which  vests  at  that  term.    An  arrest- 
ment after  a  term  will  carry  the  rent  due  at  that  term,  and  an 
adjudger  after  an  arrestment  will  be  postponed  to  the  arrester  in 
relation  to  the  termly  payment  in  question.     But  a  distinction  has 
been  recognised  between  interest  payable  on  a  heritable  bond,  and 
interest  falling  due  under  an  adjudication.     In  the  former  case  an 
adjudication  of  the  bond  and  debt  is  held  to  carry  the  principal  sub- 
ject and  future  interests,  but  not  the  arrears ;  in  the  latter  the  adju- 
dication of  the  debt  and  diligence  carries  the  adjudication  with  the 
whole  accumulated  sum  and  interest,  including  arrears.     This  dis- 
tinction was  established  on  the  view  that  an  adjudication  was  equiva- 
lent to  a  sale  under  reversion  ;  and  although  the  case  of  Cochrane 
v.  Bogle  (k)  appears  to  have  discountenanced  that  doctrine,  and  re- 
duced adjudication  to  the  category  of  a  pledge,  the  rule  that  the 
diligence  incorporates  interest  with  the  principal  is  well  established 
in  practice,  and  cannot  be  considered  to  have  be$n  shaken  by  that 
decision.  (I) 

400.  II.  Division  under  the  Apportionment  Act. — We  have 
to  consider  the  right  of  the  executor  of  a  person  whose  interest  ter- 

(e)  M.  of  Queensberry  v.  Montgomery,  IS 
Feb.  1814.  F.C. ;  and  see  Swinton  v.  Gav>- 
Ur,  20  June  1809,  F.C. 

(/)  Petley  v.  Mackenzie,  1806,  Hume, 
186;  Campbell  v.  Campbell,  1745,  M.  15,908. 

(g)  Supra  }  869. 

(A)  Ersk.  2,  9,  65. 

(t)  Wight  v.  Inglis,  1796,  M.  5446 ;  M. 
of  Tweeddale  v.  Somner,  19  Nov.  1816,  F.C. ; 
Keith  v.  Logie's  Heirs,  8  Dec.  1825,  4  Sh. 


267,  N.E.  272 ;  and  see  Gordon  v.  Gordon, 
1806,  Hume,  188. 

(k)  Bogle  v.  Cochrane,  25  March  1850,  7 
Bell,  65. 

(I)  See  2  Bell's  Com.  5th  ed.  p.  9,  Sam- 
sag  v.  Broumlie,  1788,  M.  5588 ;  Elchiee, 
"Adjudication,"  20;  Baikie  v.  Sinclair, 
1786,  M.  5545  ;  Ryder  v.  Ross'  Crs.9  1794, 
M.  5549. 
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urinates  at  his  death  (as  a  liferenter,  heir  of  entail,  or  annuitant),  chaftbb  x. 
in  competition  with  the  reversioner  or  successor.  The  rules  by 
which  the  interest  of  the  executor  of  a  liferenter  is  distinguished 
in  a  question  with  the  fiar,  as  laid  down  by  Erskine,(m)  are  identi- 
cal with  those  which  have  already  been  explained  in  treating  of 
the  right  of  heirs  and  executors  of  a  fiar.  Where  the  subject  was 
in  the  natural  possession  of  the  proprietor,  the  executor  had  right 
to  the  growing  crops  and  to  the  proceeds  of  mineral  subjects,  fish- 
eries, and  the  like,  in  so  far  as  actually  realised  by  the  ancestor. 
In  the  case  of  annuities,  whether  secured  on  heritage  or  constituted 
by  personal  bond  payable  at  the  usual  termly  periods,  the  executor 
had  right  to  the  arrears  of  interest  vested  and  unpaid.  Rents  of 
heritable  estate  were  understood  to  vest  in  accordance  with  the 
rules  formerly  explained,  and  the  executor  was  entitled  to  the  out- 
standing arrears.(tt)  In  all  cases  to  which  the  Apportionment  Act 
is  inapplicable,  the  rights  of  the  executors  of  a  liferenter,  or  other 
person  whose  interest  is  determined  by  his  death,  are  still  regulated 
by  the  common  law,  on  the  principles  which  have  been  explained 
in  the  first  subdivision  of  this  section. 

401.  The  rights  of  the  executors  of  deceased  persons  whose  inte-  Object  of  the 
rest  is  determined  by  their  death,  was  extended  by  the  second  section  Act°  wm*a 
of  the  Apportionment  Act  1834,(o)  a  statute  which  appears  to  have 

been  framed  with  exclusive  reference  to  the  law  of  England,  but 
which  was  found,  in  the  case  of  Bridges  v.  FordyceXp)  to  extend  to 
Scotland.  Notwithstanding  the  severity  of  the  criticisms  which  this 
statute  has  evoked  from  the  sages  of  the  law,(g)  it  appears  to  us  to 
be  beneficial  in  its  operation,  inasmuch  as  it  enlarges  the  right  of 
the  younger  children  of  liferenters  and  proprietors  of  entailed  estates, 
whose  families  in  many  cases  are  too  scantily  provided  for.  Al- 
though the  statute  does  contain  expressions  which  have  relation  to 
the  law  of  England  alone,  yet  its  general  provisions,  with  which  we 
are  now  to  deala  are  neither  unintelligible  nor  inappropriate. to  the 
relations  of  heir  and  executor  under  our  own  legal  system.  The 
primary  question  for  consideration  is  the  extent  of  the  application 
of  the  act.  Two  propositions,  one  of  them  of  the  utmost  importance, 
have  been  settled,  not  without  some  conflict  of  opinion  and  authority. 

402.  In  the  first  place,  it  is  now  to  be  deemed  a  settled  point  Act  not  appii- 
that  the  Statute  does  not  apply  to  the  regulation  of  the  interests  of  2mpie°estates. 

(»)  Ersk.  2,  9,  64-66.  (q)  See  Lord  Cuninghame's  observations 

(n)  Ersk.  2,  9,  66 ;  2  Bell's  Com.  p.  8 ;  in  Bridges  v.  Fordyce,  supra;  those  of  Lord 

BaiUie  t.  Cuthbert,  1684,  M.  16,900.  Justice-Clerk  Hope  in  Campbell  v.  Campbell, 

(o)  4  &  6  Will.  IV.,  c.  22,  §  2.  11  D.  1440 ;  and  of  Lord  Cockburn  in 

(p)  Bridge*  v.  Fordyce,  7  March  1844,  6  Blaikie  v.  Farquharson,  11  D.  1457. 

D.  968 ;  28  Feb.  1847,  6  Bell,  1. 
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ohaptkb  x.  the  heir  and  executor  of  a  fee-simple  proprietor.  This  becomes  ap- 
parent on  a  careful  consideration  of  the  somewhat  involved  phrase- 
ology of  the  second  section  of  the  Statute,  which  is  as  follows : — 
"  And  be  it  further  enacted,  That  from  and  after  the  passing  of  this 
Act  all  rents  service,  reserved  on  any  lease  by  a  tenant  in  fee, 
or  for  any  life  interest,  or  by  any  lease  granted  under  any  power  (and 
which  leases  shall  have  been  granted  after  the  passing  of  this  Act), 
and  all  rents  charge,  and  other  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  all  other  payments  of  every  description  in 
the  United  Kingdom  of  Great  Britain  and  Ireland,  made  payable  or 
coming  due  at  faced  periods  under  any  instrument  that  shall  be  exe- 
cuted after  the  passing  of  this  Act,  or  (being  a  will  or  testamentary  in- 
strument) that  shall  come  into  operation  after  the  passing  of  this  Act, 
shall  be  apportioned  so,  and  in  such  manner,  that  on  the  death  of  any 
person  interested  in  any  such  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  or  other  payments  as  aforesaid,  or  in  the 
estate,  fund,  office,  or  benefice,  from  or  in  respect  of  which  the  same 
shall  be  issuing  or  derived,  or  on  the  determination  by  any  other  means 
whatsoever  of  the  interest  of  any  such  person, — he  or  she,  and  his  or 
her  eocecutors,  administrators,  or  assigns,  shall  be  entitled  to  a  propor- 
tion of  such  rents,  annuities,  pensions,  dividends,  moduses,  composi- 
tions, and  other  payments  according  to  the  time  which  shall  have 
elapsed  from  the  commencement  or  last  period  of  payment  thereof  re- 
spectively (as  the  case  may  be)  including  the  day  of  the  death  of  such 
person,  or  of  the  determination  of  his  or  her  interest,  all  just  allow- 
ances and  deductions  in  respect  of  charges  on  such  rents,  annuities, 
pensions,  dividends,  moduses,  compositions,  and  other  payments 
being  made ;  and  that  every  such  person,  his  or  her  executors,  ad- 
ministrators, and  assigns,  shall  have  such  and  the  same  remedies 
at  law  and  in  equity  for  recovering  such  apportioned  parts  of  the 
said  rents,  annuities,  pensions,  dividends,  moduses,  compositions, 
and  other  payments,  if  entitled  thereto,  but  so  that  persons  liable  to 
pay  rents  reserved  by  any  lease  or  demise,  and  the  lands,  tenements, 
and  hereditaments  comprised  therein,  shall  not  be  resorted  to  for 
such  apportioned  parts  specifically  as  aforesaid,  but  the  entire  rents 
of  which  such  portions  shall  form  a  part  shall  be  received  and  re- 
covered by  the  person  or  persons  who,  if  this  Act  would  not  have 
passed,  would  have  been  entitled  to  such  entire  rents ;  and  such 
portions  shall  be  recoverable  from. such  person  or  persons  by  the  par- 
ties entitled  to  the  same  under  this  Act,  in  any  action  or  suit  at  law 
or  in  equity."(r) 

(r)  The  Act  consists  of  three  sections,      sions  of  the  English  Statute,  11  Geo.  I., 
Sect.  1,  which  is  explanatory  of  the  provi-     c.  19,  does  not  apply  to  Scotland  (see  Bridge* 
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408.  Rejecting  the  redundant  phraseology,  the  substance  of  the    qhaptm  x. 
provision  may  be  expressed  as  follows : — All  rents,  annuities,  and 
other  payments  due  at  fixed  periods  under  any  instrument  that Hwntiw 
shall  come  into  operation  after  the  passing  of  the  Act,  shall  be  whosefoterwT 
opportioned,  so  that  on  the  determination  by  death  or  otherwise  {j^Sf  toed 
of  the  interest  of  the  person  entitled  thereto,  he  or  his  executors 
shall  be  entitled  to  a  proportion  of  the  payment  due  in  respect  of 
the  current  termly  period  corresponding  to  the  time  which  shall 
elapse  from  the  date  of  the  last  termly  payment,  such  proportion 
to  be  recovered  by  the  executor  from  the  person  entitled  to  the  re- 
version.   The  apportionment  contemplated  by  the  Act  only  arises 
therefore  upon  the  death  of  a  person  whose  death  causes  the  deter- 
mination of  his  interest,  i.e.,  whose  interest  is  not  transmissible  to 
his  heire.     This  was  held  to  be  the  correct  reading  of  the  Act  in 
Browne  v.  Amyott^s)  where  Vice-Chancellor  Wigram  decided  that 
the  Statute  did  not  apply  to  the  case  of  a  tenant  in  fee  (fee-simple 
proprietor),  or  provide  for  the  apportionment  of  rent  between  the 
real  and  personal  representative  of  such  person  whose  interest  is 
not  terminated  at  his  death.     The  words,  "  determination  by  any 
other  means,"  occuring  in  the  immediate  context,  were  held  to  limit 
the  meaning  of  the  word  "  death,"  in  such  a  manner  as  that  it  must 
be  understood  in  the  sense  of  a  death  occasioning  the  determina- 
tion of  the  interest,  (t)    These  decisions  are  impliedly  confirmed  by 
that  of  the  House  of  Lords  in  Baillie  v.  Lockhart9(u)  where  it  was 
determined  that  the  Statute  applied  to  the  representatives  of  an 
heir  of  entail,  the  argument  on  the  other  side  proceeding  on  an 
attempt  to  assimilate  the  position  of  an  heir  of  entail  to  that  of  a 

v.  Fordyct,  eupra) ;  sect.  2  is  quoted  in  served,  "  the  whole  scope  and  object  of  the 
the  text;  sect.  8  enacts,  " That  the  provi-  4  &  5  Will.  IV.,  c.  22,  seems  quite  beside 
aioDB  herein  contained  shall  not  apply  to  any  dealing  or  interference  with  the  righto 
any  case  in  which  it  shall  be  expressly  sti-  of  the  tenant  in  fee,  as  between  him  and 
Filiated  that  no  apportionment  shall  take  the  personal  representative  of  his  ancestor, 
place,  or  to  annual  sums  made  payable  in  That  struck  me  as  the  proper  view  when 
policies  of  assurance  of  any  description."  I  first  read  the  Statute,  and  I  am  con- 
The  words  "  expressly  stipulated,"  as  ap-  firmed  in  that  impression  by  the  decision 
plied  to  a  will,  have  been  held  to  require  of  Sir  James  Wigram,  V.-C,  in  Browne  v. 
either  an  express  direction  that  there  shall  Amyott,  of  the  soundness  of  which  I  can- 
he  no  apportionment,  or  language  so  ex-  not  entertain  a  doubt." 
pressed  in  the  terms  of  the  gift  that  appor-  (u)  Baillie  v.  Lockhart,  23  April  1855,  2 
tionment  is  clearly  impossible  consistently  Macq.  258.  These  decisions  have  been 
with  it.  Inference  from  the  whole  tenor  acquiesced  in,  as  settling  the  non-appli- 
snd  context  of  the  will  is  not  sufficient ;  cability  of  the  Statute  to  fee-simple  pro- 
Tynll  v.  Clark,  2  Drew,  86.  prietors ;  and  accordingly,  legacy-duty  is 
(«)  Browne  v.  Amyott,  8  Hare,  178.  not  exacted  by  the  Board  of  Inland  Bc- 
(t)  Beer  v.  Beer,  12  0.  B.  60.  In  re  venue  in  such  cases,  on  the  proportion  of 
Cluhw'r  Estate*,  3  Kay  and  J.  689.  In  the  current  rent  corresponding  to  the  period 
the  former  case   Mr  Justice   Maule  ob-  preceding  the  death  of  the  proprietor. . 
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cbaptbbz.    fee-simple  proprietor.     On  the  other  hand,  it  was  determined  i: 
Lock  v.  de  Burgh,(x)  that  where  real  estate  was  settled  upon  . 
tenant  for  life,  with  remainder  over,  the  Act  applied. 
Application  of  404.  The  Act  appears  to  ba  applicable  to  the  apportionment  o 

^iSdbtensta  termly  payments  due  upon  investments  or  other  personal  estate,  be- 
in  personal  tween  the  liferenter's  executor  and  the  fiar  or  person  entitled  to  the 
reversionary  interest.  Thus,  where  a  testator,  after  directing  a  fund 
to  be  formed  by  the  investing  the  rents  of  his  estate  in  the  purchase 
of  bank  annuities,  charged  it  with  payment  of  £150  a-year  to  his  wife 
during  her  life,  it  was  held  by  Shad  well,  V.C.,  that,  though  the  £150 
was  not  a  continuing  payment,  the  executors  of  the  wife — she  having 
outlived  the  testator — were  entitled  under  the  Statute  to  a  proportion- 
ate part  of  the  £150  a-year  for  the  interval  between  her  death  and 
the  last  preceding  yearly  day  of  payment,  (y)  Dividends  declared 
by  joint-stock  companies,  subject  to  the  Companies  Clauses  Consoli- 
dation Act,  are  held  not  to  fall  within  the  scope  of  the  Act,  as  not 
being  due  at  fixed  periods  ;(z)  but  where  the  deed  of  settlement  of 
a  joint-stock  company  directed  that  the  profits  should  be  divided 
half-yearly,  each  dividend  to  be  paid  in  two  specified  months,  it 
was  held  that  such  dividends  were  apportionable  under  the  Act 
with  reference  to  the  days  on  which  they  were  made  payable,  (a) 
The  Act  does  not  apply  to  royalties  payable  on  minerals  at  so  much 
per  ton,  or  to  payments  to  be  made  at  uncertain  periods,  (b) 
import  of  the  406.  It  will  be  observed  that  the  Statute  refers  to  the  determi- 

oXrmeans"7  nation  of  the  interest  by  death  or  "  by  any  other  means  whatso- 
than  death.  ever."  What  are  the  "  other  means,"  besides  death,  which  may  ter- 
minate an  interest,  on  the  determination  of  which  the  apportion- 
ment is  to  take  place  ?  This  question  does  not  appear  to  have  been 
resolved  by  any  authority,  although  there  is  one  decision  which 
shows  what  does  not  fall  within  this  part  of  the  Statute.  A  person 
was  hired  by  deed  to  undertake  "  the  offices  of  auditor  and  superin- 
tending manager  of  the  estate  of  another  person,  at  a  salary  of  £1800, 
payable  half-yearly  on  the  7th  July  and  7th  January  in  every  year." 
The  employer  revoked  the  appointment  in  the  middle  of  a  current 
year.  It  was  held  that  the  manager  could  not  recover  under  the 
Statute  a  proportionate  part  of  the  salary  in  respect  of  that  portion 
of  the  year  during  which  he  held  the  offices.  The  Court  were  of 
opinion  that  the  Statute  applied  only  to  cases  where  payment  for 

(z)  Lock  v.  de  Burgh,  20  L.  J.,  Gh.  884.  (a)  Re  MaxwclV*  Trusts,  1  Hem.  &  M. 

(y)  Carter  v.  Taggart,  16  Sim.  447 ;  Ward-  610. 

roper  v.  Outfield,  88  L.  J.  Gh.  606.  (b)  1  St  Aubyn  v.  St  Aubyn,  Drew  &  8m. 

(z)  Williams  on  Executors,  6th  ed.  p.  611 ;  30  L.  J.  Ch.  917. 
781. 
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ing  of  rents  of  different  descriptions  of  property.     The  decisions  of 
the  Court  of  Session  in  the  two  cases  of  Campbell  v.  Campbell  and 
Blaikie  v.  Farquharson  (decided  at  the  same  time)  appear  to  pro- 
ceed upon  different  principles,  and  are  in  other  respects  unsatisfac- 
tory.  The  cjise  of  Campbell  (t)  had  reference  to  the  rents  of  a  grass 
farm,  where  the  proprietor  died  in  the  interval  between  Whitsunday 
and  Martinmas,  and  where,  therefore,  his  executors  were  entitled  at 
common  law  to  the  rent  which  vested  at  Whitsunday,  and  was  pay- 
able at  Martinmas.     It  appears  to  us  that  this  was  the  rent  which 
fell  to  be  apportioned  under  the  Statute,  because  it  was  the  rent 
"payable  or  coming  due"  for  the  term  current  at  the  death  of  the 
proprietor.    The  Court,  however,  considering  that  the  object  of  the 
Statute  was  to  enlarge  the  rights  of  the  executors,  or  younger  child- 
ren of  landed  proprietors,  found  them  entitled  to  the  whole  of  that 
term's  rent,  together  with  a  proportional  part  of  the  rent  due  at  the 
ensuing  term  of  Martinmas,  and  payable  six  months  thereafter.    In 
the  case  of  Blaikie  v.  Farquhar8ont(k)  the  rents  were  postponed  for 
half-a-year ;  and,  as  we  read  the  case,  the  rent,  which  was  held  to 
be  subject  to  apportionment,  was  the  postponed  rent  applicable  to 
the  termly  period  during  the  currency  of  which  the  death  took 
place.     This  decision  appears  to  be  correct  in  principle.     In  Paul 
v.  An8truther,(l)  the  personal  representative  of  a  deceased  heir  of 
entail  was  held  bound  to  allow  a  deduction  out  of  the  share  of  the 
rents  accruing  to  him  under  the  Apportionment  Act,  on  account  of 
an  annuity,  payable  in  advance,  to  the  widow  of  the  heir  of  entail 
represented,  and  commencing  at  the  period  of  his  death,  (w)  * 


(•)  Campbell  v.  Campbell,  tupra. 

(*)  Blaikie  v.  Farquharson,  11  D.  1496. 

(t)  Paul  v.  Anetruther,  15  Feb.  1864,  2 
Macph.  App.  Ca.  p.  1,  affirming  1  Macph. 
14. 

(m)  In  the  same  case,  it  was  held  that 
the  deceased  heir's  personal  representative 


had  no  right  to  repayment  of  a  proportion 
of  an  annuity,  payable  to  the  widow  of  a 
former  proprietor  at  half-yearly  terms,  and 
one-half  of  which  had  been  paid  by  ad- 
vance shortly  before  the  date  of  the  de- 
cease. 
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CHAPTBB  XI. 


CHAPTER  XT. 


OF  CONSTRUCTIVE  CONVERSION. 


I.  Converted  Estate  as  Succession  of  the 

Testator. 
II. as  Succession  of  the  Beneficiary. 


III.  Reconversion  or  Election. 

IV.  Properties  of  Converted  Succession. 


406.  The  subject  of  the  constructive  conversion  of  estate  in  Leg«i  relations 
virtue  of  directions  contained  in  testamentary  instruments,  al-  of  constructive* 


conversion. 


though  properly  pertaining  to  the  Law  of  Heritable  and  Moveable, 
was,  on  account  of  its  difficulty  and  importance,  reserved  for  dis- 
cussion in  a  separate  chapter.  Questions  of  conversion,  as  these 
are  presented  in  the  Law  of  Scotland,  resolve  into  competitions  be- 
tween heirs  and  executors  for  the  right  of  succession  to  trust-estate. 
The  right  claimed  is  therefore  a  right  of  intestate  succession ;  but 
the  relation  of  law  which  determines  the  quality  of  the  succession 
and  the  description  of  heirs  entitled  to  succeed,  is  one  which  has 
little  or  no  affinity  to  other  cases  of  intestate  succession, — that  re- 
lation being  simply  the  intention  of  the  person  by  whose  will  or 
trust-deed  the  particular  character  is  impressed  upon  the  succession. 

409.  The  doctrine  of  constructive  conversion  is  founded  on  the  Constructive 

• 

principle  that  estate  may  be  settled  by  bequest  or  voluntary  grant,  foSS  on  pre- 
so  that  moveables  shall  be  given  as  heritable  succession,  and  herit-  vamsA  intention- 
age  shall  be  given  as  moveable  succession.  The  estate  when  so 
given  is  said  to  be  constructively  converted  by  the  settlement. 
The  conversion  of  testamentary  estates  is  most  usually  accom- 
plished through  the  intervention  of  trustees,  who  are  directed  by 
the  deed  of  settlement  to  make  the  desired  conversion  of  the  estate, 
and  to  pay  or  convey  the  residue  in  its  impressed  character  to  the 
beneficiaries.  And  wherever  an  intention  to  convert  by  testa- 
mentary instrument  is  clearly  manifested,  it  will  be  carried  into 
effect  by  the  Court  for  the  purposes  of  the  settlement.  A  general 
direction  to  convert  is  held  to  be  applicable  to  all  the  testamentary 
purposes.  If  no  testamentary  purpose  is  expressed,  or  if  an  ex- 
pressed purpose  fails  from  any  cause,  there  is  no  constructive  con- 
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chaptik  xi.  version ;  and  the  distinction  of  these  cases,  as  we  shall  proceed  to 
show,  constitutes  a  very  important  element  in  the  doctrine  of  con- 
structive conversion. 

8ECTION  I. 
CONVERTED  ESTATE  CONSIDERED  AS  SUCCESSION  OF  THE  TESTATOR. 

Distinction  be-  410.  Where  heirs  of  the  truster  claim  the  succession  as  bene- 
tiZZST  ficiariee,  i.e.,  under  a  grant  to  «  heirs  whatsoever,"  "  heirs  and 
and  b  ^  tntfon  aB8igneesW  (or  under  any  general  expression  comprehending  heirs 
of  Uw.  in  moveable  as  well  as  heritable  succession),  the  quality  of  the  suc- 

cession, and  the  description  of  heirs  entitled  to  succeed,  is  deter- 
mined by  the  direction  to  convert.  But  where  such  heirs  claim 
the  succession  as  accruing  to  them  by  operation  of  law,  by  reason 
of  the  failure  of  the  truster  to  dispose  of  the  beneficial  interest  in 
the  property  directed  to  be  sold,  the  direction  to  convert  is  entirely 
inoperative.  Accordingly,  land  directed  to  be  sold  for  the  benefit 
of  the  truster's  heirs  will  accrue  to  his  personal  representatives ; 
but  land  undisposed  of  will  devolve  to  the  heir-at-law  notwith- 
standing a  direction  to  convert. 

Whether  con-  4U-    I-  EFFECT  OF  DIRECTION  TO  CONVERT  UNDER  A  DESTINATION 

ten&tot T  the   T0  Heirs  and  Assignees. — The  distinction  between  questions  of 
heurs-^-Uw  fa    immediate  succession  to  trust-estate,  arising  in  consequence  of  the 
failure  of  the  truster  to  distinguish  the  class  of  heirs  to  whom  the 
estate  is  given,  and  questions  as  to  the  succession  of  a  beneficiary 
who  dies  before  receiving  payment  of  his  share,  was  first  brought 
under  the  notice  of  the  Court  by  Lord  Curriehill  in  the  case  of 
Pearson  v.        Pearson  v.  Ogilvie.{a)    The  truster  directed  her  trustees  to  dispose 
091  ***"  of  the  residue  of  her  estate,  which  consisted  partly  of  heritable  pro- 

perty, in  such  way  as  she  might  afterwards  appoint ;  and  failing 
such  appointment,  then  to  her  "  nearest  heirs  or  representatives/' 
with  power  to  the  trustees,  if  necessary,  to  sell  her  said  estate  for 
carrying  the  trust  into  execution.  No  appointment  of  residuary 
legatees  having  been  made,  the  next  of  kin  claimed  the  succes- 
sion>  founding  on  various  expressions  in  the  trust-deed,  which  were 
said  to  indicate  an  intention  that  the  power  of  sale  should  be 
carried  into  execution.  As  the  Court  were  of  opinion  that  there 
was  no  implied  direction  to  sell,  but  merely  a  discretionary  power, 
it  was  not  necessary  to  determine  what  effect  should  be  given  to  a 
direction  to  sell  for  the  benefit  of  heirs  and  representatives.  Lord 
Opinion  of  Lord  Curriehill  observed,  "  The  assumption  that  a  direction  to  testamen- 
Cumehiii.        ^ary  trustees  t0  Be\\  ^e  testator's  heritage  after  his  death,  imports 

(a)  Pearton  and  Gardner  v.  Offilvit,  26  Nov.  1857,  20  D.  105. 
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a  destination  of  the  price  of  such  heritage  to  his  next  of  kin,  does  "*nn  xi. 
not  appear  to  me  to  be  warranted  either  by  authority  or  principle. 
.  .  .  Care  must  be  taken  not  to  confound  such  a  case  with  other 
two  cases,  belonging  to  different  categories  and  regulated  by  differ- 
ent principles.  One  of  these  is  the  case  of  the  succession  to  the  heir 
himself ;  for  although  he  be  the  party  who  succeeds  to  the  heritable 
estate  which  belonged  to  his  ancestor  at  the  time  of  his  death,  even 
although  subsequent  to  his  death  it  be  converted  into  money  by 
the  testator's  direction,  yet,  as  what  he  is  entitled  to  demand  is 
the  price,  it  might  be  held  that,  were  he  to  die  before  receiving 
payment,  his  claim  for  the  price  would  be  included  in  his  moveable 
succession."^)  The  other  class  of  cases  to  which  his  Lordship  re- 
ferred were  the  Exchequer  cases  upon  legacy-duty,  which  we  shall 
afterwards  have  occasion  to  consider. 

412.  Lord  Deas  dissented  from  the  opinion,  and  observed,  that  Opinion  of  Lord 
as  the  doctrine  of  constructive  conversion  depended  on  the  inten- 
tion of  the  truster,  the  question,  whether  the  succession  was  to  go 

to  heirs  or  executors,  depended  simply  on  the  circumstance  whether 
the  truster  had  or  had  not  directed  the  heritable  property  to  be 
sold ;  for  if  he  had,  the  result  upon  succession  was  the  same  as  if 
he  had  sold  it  himself.  "  I  can  see  no  difference,"  he  said,  "  in  this 
respect,  between  those  cases  which  related  to  the  immediate  suc- 
cession of  the  truster  and  those  which  related  to  the  succession  of 
one  or  more  of  the  beneficiaries." 

413.  The  earlier  authorities  on  the  question  are  neither  very  Direction  to  sell 
clear  nor  consistent.     In  Patrick  v.  Nichol,(c)  a  power  wras  given  £"£.**£ *e 

to  trustees  to  sell  heritable  estate  for  the  benefit  of  certain  parties,  t™*er's  heirs 

r  and  assignees 

including  the  testator's  nearest  heirs  whatsoever  (to  whom  the  sue-  operates  in 
cession  ultimately  opened),  and  the  inheritance  was  held  to  accrue  0f  kin. 
to  the  heir-at-law  ;  but  it  is  assumed  in  Lord  Moncreiff s  note  that 
a  direction  to  sell,  expressed  or  implied,  would  have  carried  tho 
estate  to  the  executors.  The  same  view  had  been  taken  in  several 
cases  of  succession  accruing  to  heirs  of  third  parties  claiming  as 
heredee  designates  of  the  truster.  Thus,  in  Cathcart  v.  Cathcart  ^d) 
where  the  heirs  of  an  institute  substituted  to  him  in  the  succession, 
succeeded  to  the  estate  as  conditional  institutes  of  the  granter,  the 
word  "  heir"  was  held  to  apply  to  the  heir  in  heritage,  but  only  on 
the  ground  that  while  the  trust  conferred  a  power  of  sale,  a  neces- 
sity had  not  arisen  for  carrying  that  power  into  execution.  It  will 
be  observed  that  this  was  not  a  case  of  succession  to  a  vested  inte- 

(6)  20  D.  110.  (d)   Cathcart  v.  Cathcart,  26  May  1F30, 

(<?)  Patrick  v.  Nichol,  7  Dec.  1838,  ID.      8  Sh.  803. 
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chaftbb  xi.  rest  under  a  trust  deed,  but  of  immediate  succession  to  the  truster 
himself,  under  the  clause  of  conditional  institution.  Again,  in  the 
case  of  Meiklam  v.  Meiklam  8  Trs.,(e)  where  the  succession  to  a 
fund  settled  by  marriage-contract  devolved,  in  terms  of  the  desti- 
nation, to  the  "heirs  and  successors  whomsoever"  of  the  husband, 
it  was  held  that  the  character  of  the  succession,  as  heritable  or 
moveable,  was  regulated  by  the  settlement,  and  not  by  the  nature 
of  the  actual  investment  of  the  fund.  So  also  in  the  case  of  Angus 
v.  Angu8,(f)  where  the  parties  instituted  nominatim  predeceased 
the  granter,  heritable  estate  directed  to  be  sold  was  held  to  belong 
to  the  executors  of  those  parties  as  conditional  institutes  in  virtue 
of  a  destination  to  "  heirs,  executors,  and  assignees." 
Analogous  con-         414.  One  obvious  reason  for  extending  the  principle  of  construe- 

Btruction  where    . .  •         a      .i  e  \     •  •       A    i    i      •  j«      1        •      *v 

the  destination    tive  conversion  to  the  case  of  heirs  nominated  designatively,  is  the 
M^JLsfgSeeTof  inconvenience  of  assuming  a  different  construction  of  the   term 
a  beneficiary     «  heirs,"  according  as  the  succession  happens  to  assume  the  form 
of  a  substitution  or  of  a  conditional  institution.     In  the  case  of  a 
succession  accruing  by  way  of  substitution,  the  clause  of  conversion 
undoubtedly  affects  the  quality  of  the  succession,  and  makes  it  ne- 
cessary that  the  generic  term  "  heirs  "should  be  taken  in  the  sense 
of  personal  representatives ;  and  consistency  requires  that  the  same 
construction  should  be  given  to  it  in  the  case  of  succession  by  con- 
ditional institution.     The  cases  appear  to  point  to  these  conclu- 
sions ;  first,  that  effect  must  be  given  to  the  principle  of  construc- 
tive conversion  in  all  questions  between  heirs  and  personal  repre- 
sentatives of  a  beneficiary,  whether  claiming  in  the  character  of 
substitutes  or  of  conditional  institutes;   and,  secondly,  that  it  is 
impossible  to  distinguish  between  the  effect  of  a  direction  to  con- 
vert for  the  benefit  of  such  heirs,  and  the  case  of  a  direction  to  con- 
vert for  the  benefit  of  the  heirs  of  the  truster  himself,  in  default  of 
appointment.     The  latest  case  is  that  of  White's  Trs.  v.  White,(g) 
where  the  judgment  of  Lord  Neaves  was  affirmed  by  the  Second 
Division.     The  trustees  were  directed  to  set  apart  £1000,  and  to 
invest  the  same  in  heritable  or  personal  security,  for  behoof  of  the 
trusters  daughter  in  liferent,  and  her  "  heirs  whomsoever "  in  fee. 
Their  Lordships  were  clearly  of  opinion  that,  as  the  power  of  in- 
vestment gave  the  trustees  an  option  to  invest  either  upon  real  or 
personal  security,  it  was  impossible  to  suppose  that  there  could  have 

(e)  Meiklam! s  Trs.  v.  Mrs  Meiklam* 8  TV*.,  there  was  no  implied  direotion  to  convert 

2  Dec.  1862,  15  D.  159.     In  Buchanan  v.  within  the  settlement. 

Angus,  15  May  1862,  4  Macq.  374,  where  (/)    Angus  v.  Angus,  6   Dec.   1825,   4 

there  was  a  destination  over  to  the  "heirs"  Sh.  279,  N.  E.  283. 

of  the  legatees,  the  question  did  not  arise,  {g)   White's  Trs.  v.  White,  28  June  1860. 

the  House  of  Lords  having  decided  that  22  D.  1335. 
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been  any  fixed  intention  to  convert.  Although  Lord  Justice-Clerk 
Inglis,  in  his  opinion,  expressly  reserves  the  question  whether  a 
direction  to  convert  money  into  land  would  in  this  case  have  af- 
fected the  quality  of  the  succession,  yet  the  observations  of  the 
judges,  so  far  as  they  go,  support  the  view  which  has  been  ex- 
pressed.^) 

416.  II.  Effect  of  Direction  to  Convert  upon  Undisposed  of  c°nwr«jn  « 

S resumed  to  he 
...       „ . irected  for  the 

purposes  of  the 

T.  2d  ed.  p.  704,  8d  ed.  p.  797).    And  if  a  wtllement- 


(h)  It  would  appear  that  the  Court  of 
Chancery,  in  the  interpretation  of  direc- 
tions to  convert  personal  property  into 
realty,  or  the  contrary,  does  not  recognise 
any  distinction  between  cases  of  imme- 
diate succession  under  the  will,  and  de- 
scent through  a  beneficiary.  The  doc- 
trine is  thus  stated  in  1  White  and  Tudor's 
Leading  Cases,  2d  ed.  p.  668,  3d  ed.  p. 
750 : — ••  Where  money  has  been  bequeath- 
ed to  be  invested  in  land,  for  the  use  of 
the  ancestor  and  his  heirs;  or  where,  on 
the  marriage  of  the  ancestor,  money  has 
been  deposited,  either  by  him  or  by  a 
stranger,  in  the  hands  of  trustees,  to  be 
laid  out  in  land,  to  be  settled  upon  him- 
self for  his  life,  remainder  to  his  wife  for 
her  life,  with  remainder  to  their  issue,  and 
in  default  of  issue  to  the  ancestor  and  his 
heirt ;  or  if,  on  the  marriage  of  the  ances- 
tor, there  be  a  covenant  on  the  part  of  a 
stranger  to  lay  out  money  in  the  purchase 
of  land  to  be  settled  to  the  same  uses,  and 
the  ancestor  die  without  issue, — in  all 
these  cases  the  heir  of  the  ancestor,  and 
not  his  personal  representatives,  will  be 
entitled  to  the  money  laid  out  in  the  pur- 
chase of  land." — Scudamore  v.  Scudamore, 
Prec.  Ch.  643  ;  Dither  v.  Disher,  1  P.  Wms. 
201 ;  Chaplin  v.  Horner,  1  P.  Wms.  487 ; 
Edwards  v.  Countess  of  Warwick,  2  P.  Wms. 
171 ;  Knights  v.  Atkins,  8  Vera.  20. 

(t)  "Since  the  case  of  Ackroydv.  Smith- 
ton,  1  Br.  C.  C.  608/'  say  the  learned  edi- 
tors of  White  and  Tudor's  Leading  Cases, 
"  so  celebrated  for  the  elaborate  argument 
of  Lord  Eldon,  then  Mr  Scott,  it  has  never 
been  doubted  that,  where  a  testator  directs 
real  estate  to  be  sold,  and  the  produce  of 
the  sale  to  be  applied  for  a  purpose  which 
either  wholly  or  partially  fails,  the  undis- 
posed of  beneficial  interest  will  result  to 
his  heir-at-law,  and  will  not  go  to  his  next 
of  kin,  although  the  land  may  have  been 
actually  converted  into  money  "  (1  Wh.  & 


fund,  previously  impressed  with  the  cha- 
racter of  realty  by  the  force  of  a  direction 
to  invest  it  in  the  purchase  of  real  property, 
passes  under  the  beneficiary's  general  dis- 
position or  devise,  it  will  be  regarded  as 
realty;  and  therefore,  although,  prima  facie, 
a  general  direction  to  convert  the  benefi- 
ciary's whole  estate  into  money  would  suf- 
fice to  reconvert  the  fund  impressed  with 
the  character  of  realty,  yet  a  lapsed  interest 
in  this  portion  of  the  beneficiary's  succes- 
sion will  fall  to  the  heir-at-law,  agreeably 
to  the  principle  of  Ackroyd't  case ;  Re  Tay- 
lors  Settlement,  9  Hare,  696,  604 ;  and  see 
Salt  v.  Chattaway,  8  Beav.  576. 

It  is  immaterial  whether  the  lapse  arises 
in  consequence  of  the  predecease  of  the 
beneficiary,  which  was  the  case  in  Ackroyd 
v.  Smithton,  in  consequence  of  the  settlor 
having  failed  to  dispose  of  a  portion  of  the 
estate  which  he  had  desired  his  trustees  to 
sell,  or  from  any  other  cause.  In  Watson 
v.  II ayes,  6  My.  &  Cr.  125,  the  lapse  arose 
from  the  settlor  having  omitted  to  dispose 
of  a  portion  of  the  estate  which  he  ap- 
pointed to  be  sold.  In  Jettop  v.  Watson,  1 
My.  &  E.  665,  the  produce  of  the  settlor's 
estate  was  directed  to  be  divided  among 
his  children  on  their  attainment  of  majo- 
rity or  marriage,  and  the  testator's  only 
child  died  unmarried  and  in  minority.  In 
both  cases  the  purpose  of  conversion  was 
held  to  have  failed,  and  the  real  estate 
was  found  to  belong  to  the  heir-at-law. 
See  also  Robinson  v.  Taylor,  2  Bro.  C.  C. 
589 ;  Taylor  v.  Taylor,  22  L.  J.  Ch.  742, 
and  cases  there  cited. 

In  Fitch  v.  Weber,  6  Hare,  145,  a  testa- 
trix, after  directing  a  sale  of  her  real  estate, 
declared  that  her  trustees  should  stand  pos- 
sessed of  the  proceeds  of  the  sale,  as  a  fund 
of  personal  and  not  of  real  estate ;  for  which 
purpose  she  declared  that  such  proceeds,  or 
any  part  thereof,  should  not  in  anv  event 
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version  to  the  case  of  destinations  to  "  heirs"  claiming  the  estate 
as  persona  designate,  is,  as  we  have  seen,  based  on  the  considera- 
tion that,  in  directing  a  conversion  of  his  estate,  the  testator  must 
have  contemplated  the  effect  which  such  conversion,  when  actually 
carried  into  effect,  would  have  upon  the  quality  of  his  succession  ; 
and  that,  in  the  absence  of  any  direction  to  the  contrary,  he  must 
be  held  to  have  intended  to  give  the  converted  estate  to  the  heirs 
to  whom  estate  of  that  quality  would  accrue  by  operation  of  law. 
But  this  consideration  is  inapplicable  to  the  class  of  cases  which 
are  now  to  be  examined. 

416.  If  a  truster,  while  directing  his  trustees  to  convert  his 

estate  into  property  of  a  different  quality  for  the  purposes  afterwards 

toES^inr-  exPre8se<li  should  either  inadvertently  or  by  design,  leave  a  certain 

money  directed  share  of  the  succession  undisposed  of,  no  inference  can  be  drawn, 

Und  results  to    so  far  as  that  share  is  concerned,  of  any  testamentary  purpose,  and 

e  next  o      .  ^  ma^  ^e  ^gjjjj^  ^at  {n  directing  a  conversion  the  truster  had  no 

other  object  in  view  than  that  of  facilitating  the  realisation  and  ad- 
ministration of  his  estate.    The  same  reasoning  is  applicable  to  the 


If  the  purpose 
fail,  land 
directed  to  be 


lapse  or  result/or  the  benefit  of  her  heir-at-law. 
She  died  without  haying  disposed  of  the  re- 
sidue ;  and  the  Court  of  Chancery,  disre- 
garding the  disinheriting  words,  gave  the 
surplus  proceeds  to  the  heir-at-law.  V ice- 
Chancellor  Wigram  observed,  that  accord- 
ing to  the  settled  course  of  decisions  the 
heir  could  only  be  held  to  be  excluded  for 
the  purposes  of  the  will ;  and  that,  as  the 
testatrix  had  failed  to  say  who  should  take 
the  surplus,  the  law  must  dispose  of  it. 

The  principle,  that  conversion  only 
changes  the  succession  for  the  purposes 
of  the  settlement,  applies  also  to  the  con- 
verse case  of  money  directed  to  be  laid  out 
in  the  purchase  of  real  estate;  in  which 
case,  any  undisposed  of  interest  results  for 
the  benefit  of  the  settlor's  next  of  kin.  The 
leading  case  is  Cogan  v.  Stevens,  1  Beav. 
482,  note,  6  L.  J.  Ch.  17,  1  Wh.  &  T.  803, 
decided  by  Lord  Cottenham,  M.R.  In  this 
case  the  testator  had  directed  that  £30,000 
should  be  laid  out  on  the  purchase  of  an 
estate  for  the  ultimate  benefit  of  certain 
persons  in  succession,  who  all  died  before 
the  period  of  vesting,  with  remainder  to  a 
charity.  The  gift  to  the  charity  was  held 
to  be  void  under  the  Statute  of  Mortmain, 
and  the  question  then  arose,  as  Lord  Cot- 
tenham states  it,  "  Whether,  when  a  testa- 
tor directs  money  to  be  invested  in  land  for 


certain  purposes,  some  of  which  are  lawful 
and  take  effect,  but  others  fail  and  become 
void,  the  property  so  given,  after  satisfying 
the  lawful  purposes,  belongs  to  the  next  of 
kin,  or  to  the  heir  of  the  testator.  .  .  . 
Upon  principle,  and  upon  analogy  to  se- 
veral well-established  rules  in  equity,  it 
would  api>ear  that  there  is  no  doubt  as  to 
the  proper  solution  of  this  question."  And 
accordingly  his  Lordship,  overruling  some 
dicta  of  a  contrary  tendency,  gave  decree 
in  favour  of  the  next  of  kin. 

The  question,  in  what  quality  a  resulting 
or  lapsed  interest  descends  to  the  legal  suc- 
cessors of  the  settlor's  heir  or  next  of  kin 
— as  the  case  may  be — has  been  much  dis- 
cussed in  England.  We  cannot  say  that 
the  reasoning,  upon  which  the  quality  of 
the  succession  is  held  to  be  changed  in  the 
person  of  heirs  of  the  second  order,  though 
not  changed  in  the  person  of  immediate 
heirs,  is  satisfactory  to  ourselves.  The 
point  has  never  been  raised  in  Scotland, 
and  we  do  not  think  it  incumbent  upon  us 
to  cite  foreign  authority  in  support  of  what 
is  at  best  not  a  very  substantial  distinction. 
The  reader  is  referred,  however,  to  1  White 
&  Tudor,  p.  708,  3d  ed.  p.  801,  for  an  ac- 
count of  the  English  doctrine.  See  also 
Lord  Curriehill's  dictum,  supra,  §  411. 
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case  of  a  direction  to  convert  for  the  benefit  of  parties  who  fail  by  qhaptib  xi. 
predecease  or  otherwise  ;  for  when  the  purpose  fails,  the  intention 
deducible  from  that  purpose  fails  also.  Upon  these  general  consi- 
derations, Lord  Loughborough,  in  Collins  v.  Wakeman,(k)  and  after- 
wards Lord  Cottenham,  in  the  important  case  of  Coganj.  Stevens9(l) 
decided  that,  in  the  absence  of  any  direction  as  to  the  disposal  of  the 
proceeds  of  real  estate,  and  also  in  the  parallel  case  of  a  failure  of 
heirs  under  a  destination  of  personal  estate  directed  to  be  invested 
in  land,  the  succession  remained  unconverted.  It  is  now  settled,  by 
the  leading  case  of  Taylor  v.  Taylor, (m)  that  land  directed  to  be 
sold  with  a  view  to  the  execution  of  certain  purposes,  results  to  the 
heir-at-law,  whatever  be  the  cause  of  the  failure  of  the  trust  purpose. 

417.  The  principle  of  the  English  decisions  appears  to  be  sound, 
and  we  see  no  reason  to  doubt  its  application  to  questions  of  the 
right  of  succession  to  lapsed  interests  under  Scotch  testamentary 
instruments.    There  is,  however,  an  express  decision  to  the  contrary 

in  the  well-known  case  of  Dick  v.  Gillies.(n)     That  case  has  been  Du&  v.  gum* 
already  overruled  on  another  point  by  the  case  of  Lord  v.  Colvin;(o) 
and  on  this  point  also  its  authority  must  be  regarded  as  greatly 
shaken  by  the  observations  of  Lord  Colonsay  in  Neilson  v.  Stewart, (p)  Lord  Colons*/! 
whose  opinion  is  clearly  expressed  to  the  effect  that  a  mere  direc-  oplmon• 
tion  to  convert  an  heritable  estate  into  moveable,  without  giving  it 
to  anybody,  was  a  mode  of  proceeding  which  could  not  affect  the 
interests  of  the  heir-at-law.     This  dictum  can  scarcely  be  said  to  be 
obiter  of  the  case  under  consideration,  for  the  main  argument  of  the 
executors  was,  that  a  direction  to  sell  (called  a  "  power"  by  some  of 
the  judges)  ought  to  be  carried  into  execution  in  order  that  they 
might  receive  the  proceeds  in  their  character  of  personal  represen- 
tatives of  the  deceased. 

418.  A  similar  opinion  was  expressed  by  Lord  Corehouse  in  the  Lord  Core- 
case  of  Finnie  v.  The  Comma,  of  the  Treasury. {q)    In  that  case  the  ouses  opmion 


(k)  Collins  y.  Wakeman,  2  Ves.  jun.  688. 

(I)  Cogon  v.  Stevens,  1  Beav.  482,  5  L. 
J.  Ch.  17  ;  see  previous  note. 

(m)  Taylor  v.  Taylor,  22  L.  J.  Ch.  742 
(overruling  Phillip*  v.  Phillips,  1  My.  &  K. 
649).  "The  result  of  the  authorities,"  said 
Lord  Cranworth,  "  is,  that  where  there  is  a 
direction  to  sell  real  estates,  and  that  the 
proceeds  shall  form  part  of  the  personal 
estate,  the  true  construction  is,  that  the  con- 
version takes  effect  so  far  as  is  necessary 
to  carry  out  the  objects  and  intentions  of  the 
testator;  but  where  theobject  fails, thedirec- 
tion  does  not  take  effect "  (22  L.  J.  Ch.  744). 


(n)  Dick  v.  Gillies,  decided  by  the  whole 
Court,  4  July  1828,  6  Sh.  1066. 

(o)  Lord  v.  Colvin,  7  Dec.  1860,  23  D. 
111. 

(p)  Neilson  v.  Stewart,  8d  Feb.  1860,  22 

D.  646 ;  see  his  Lordship's  opinion,  p. 
666. 

(q)  Finnie  v.  Comma,  of  Treasury,  80 
Nov.  1886, 16  Sh.  166;  see  also  Murray  v. 

E.  of  Rothes,  80  June  1836, 14  Sh.  1049 ; 
Grindlay  v.  Orindlays  Trs.,  16  D.  86,  per 
Lord  Ivory. 


214 


ok  constructive  conversion. 


«  Hli-TVK   XT 


Crown  wu*  found  to  Ik*  entitled  to  Uie  resulting  interest  in  tbe 
estate,  and  the  distinction  Imtweeu  heritable  and  moveable  did  not 
arise ;  but  Lord  Corehouse,  who  hail  taken  no  part  in  the  decision 
of  Dirk  v.  GUI  its,  was  clearly  of  opinion  that  a  direction  to  sell 
heritable  estate  would  not  have  the  effect  of  converting  lapsed  inte- 
rests in  the  sm-ression  from  heritable  to  moveable  to  the  prejudice 
of  the  heir-at-law.  (r) 


SECTION  II. 


CONVERTED  ESTATE  CONSIDERED  AS  SUCCESSION  OF  THE 

BENEFICIARY. 

Mot«Wp  estate        419.   I.  CONVERSION  OF  THE  BENEFICIAL  INTEREST  FROM  MOVEABLE 

invested  in  Uod  into  IIeritable. — To  begin  with  the  case  of  conversion  from  move- 
2JJ22? M  able  into  heritable:  It  is  a  well-known  rule  of  law  that  a  direction  to 
invest  money  in  landed  estate,  to  be  settled  upon  the  testator's  heirs 
of  provision,  so  impresses  the  character  of  heritable  succession  upon 
the  estate,  that  not  only  the  principal  fund,  but  also  the  interest  or 
annual  proceeds  accruing  from  it,  will  descend  to  the  heirs  of  the 
destination. (#)  We  refer  of  course  to  such  interest  and  proceeds  as 
come  into  the  hands  of  trustees,  which  follow  the  estate  as  accesso- 
ries, and  are  either  accumulated  with  the  principal,  or  are  payable,  in 
default  of  a  direction  to  accumulate,  to  the  heir  of  the  destination 
for  the  time  being  \(t)  for  as  to  interest  already  paid,  that  must  go 
as  personal  estate  to  the  executors  of  the  heir  to  whom  it  has  been 
paid  or  i6  due.(w) 
in  trusts  for  the  420.  On  this  principle,  where  a  testator  directed  his  executors  to 
the^orchiise11 '  purchase  the  estate  of  C.  in  F.,  or  another  estate  of  equal  value,  and 
to  settle  it  upon  certain  heirs-male,  specified  in  the  will ;  and  the  free 
fund,  after  payment  of  debts  and  legacies,  amounted  to  only  £750, 
which  was  obviously  insufficient  for  the  purpose ;  and  the  institute, 
after  attaining  majority  and  drawing  several  years'  interest  on  the 


money  follows 
tbe  destination. 


(r  This  point  is  more  fully  examined 
in  chapter  48  (Resulting  Trusts). 

(«)  Stair  v.  Stair's  Trs.,  29  Mar.  1826,  1 
W.  &  S.  72,  affirming  2  Sh.  206,  N.E. 
182;  see  the  second  action,  2  W.  &  S.  414, 
reversing  4  Sh.  483,  N.E.  488 ;  and  2 
W.  &  S.  614,  reversing  5  Sh.  476,  N.E. 
449;  llowat's  Trs.  v.  Ilowat,  17  Feb. 
1838, 16  Sh.  622 ;  Campbells  Trs.  v.  Camp- 
bell, 30  June  1838, 16  Sh.  1261 ;  Macp her- 
eon v.  Macpherson,  11  June  1862,  1  Marq. 
248 ;  Sitwell  v.  Barnard,  6  Vcs.  620,  refi-r- 
rcd  to  by  L<>r«l  St  Leonards  in  Macjther- 


sorCs  case  ;  Dickson's  Tutors  v.  Scott,  2  Nov. 
1863,  1G  D.  1 ;  Moncrieff  v.  Meruit*,  26 
Nov.  1867,  20  D.  94. 

(t)  See  chapter  66,  $  2. 

(ti)  In  the  Advo.-Qen.  v.  Stairs  Trs., 
16  July  1860,  Exch.  Rep.,  it  was  decided 
that  legacy-duty  was  exigible  under  86 
Geo.  III.  cap.  32,  in  respect  of  the  enjoy- 
ment by  an  heir  of  entail  of  the  interest 
and  proceeds  of  trust-money  directed  to  be 
invested  in  land,  as  on  an  annuity  for  life 
of  the  annual  n mount  of  such  interest  and 
prcccods. 
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above  sum,  died,  leaving  a  daughter,  who  claimed  the  succession  as  qhaptib  xi 
his  executor;  the  Court  repelled  her  claim,(x)  and  adjudged  the 
fund  to  belong  to  the  heirs  who  were  entitled  to  succeed  to  the  en- 
tailed estate  under  the  destination,  on  the  ground  that  the  money, 
so  long  as  it  remained  in  the  custody  of  the  trustees,  was  a  surro- 
gatum  for  the  landed  estate  which  the  testator  had  intended  to 
give.(y) 

421.  It  is  not  by  any  means  certain  that  a  mere  direction  to  Direction  to  in- 
invest  trust  money  upon  heritable  security  would  impress  the  qua-^^downot 
lity  of  heritable  succession  upon  the  beneficial  interest.  There  is  q{*j}f  ®  $ ethe 
clearly  room  for  a  distinction  between  the  cases  of  a  direction  to  succession, 
purchase  land  and  a  direction  to  invest  upon  heritable  security. 
In  a  question  of  intention,  the  object  of  the  proposed  investment  is 
not  to  be  overlooked.  Heritable  security  is  the  recognised  legal  in- 
vestment for  trust  money.  Such  an  investment,  if  made  by  the 
trustee  in  the  ordinary  course  of  administration,  would  not  have 
any  effect  upon  the  succession  to  the  estate  ;  nor  do  we  think  that 
any  good  reason  can  be  assigned  for  giving  a  testamentary  effect  to 
a  direction  to  a  trustee  to  invest  the  trust-funds  in  the  manner  re- 
quired by  law.  It  has  been  decided  that  a  direction  to  invest  upon 
heritable  security,  "for  securing"  payment  of  an  annuity,  leaves 
the  fund  in  the  condition  of  personalty,  (z)  It  was  also  held,  by  a 
unanimous  judgment  of  the  Second  Division,(a)  that  a  direction  to 
invest  money  in  heritable  or  personal  security  left  the  succession 
unaltered,  on  the  ground  that  an  alternative  direction  had  only  the 
force  of  a  power,  although  the  trustees  had  de  facto  lent  the  money 
on  a  bond  and  disposition  in  security.  Lord  Justice-Clerk  Inglis 
observed,  that  he  was  not  prepared  to  admit  that  even  an  express 
direction  to  invest  trust-funds  on  heritable  security  would  have 
fixed  the  term  "heir  whomsoever"  to  mean  heir  in  heritage. (b) 
The  recent  case  of  Romanes  v.  Iliddett,(c)  finding  that  a  direction 
to  invest  in  heritable  security  changes  the  succession  from  move- 
able to  heritable,  can  scarcely  be  regarded  as  a  final  settlement  of 
the  question ;  and  considering  the  injurious  social  consequences 
which  must  result  from  the  recognition  of  such  a  rule,  and  the  im- 

(x)  Fcrgutton  v.  Fcrguston,  16  Feb.  1884,  order  that  such  a  direction  should  have  the 

12  Sh.  456.  effect  of  rendering  the  fund  heritable,  there 

(y)  The  case  of  Dick  v.  Gillies,  4  July  must  be  an  actual  destination  of  the  fee  of 

1828,  6  Sh.  1065,  although  erroneous  in  the  particular  sum. 
so  far  as  it  extended  the  doctrine  of  con-  (a)   White  v.  White,  28  June  I860,  22  D. 

version  to  intestate  succession,  is  a  good  1335. 
authority  for  the  doctrine  in  its  general  (b)  22  D.  1338. 

application.  (<*)  Romanes  v.  Riddell,  18  Jan.  1865,  3 

(z)  Carfrae  v.  Car/roe,  3  Feb.  1842,  4  D.  Mneph.  348. 
605.     Lord  J.-C.  Hope  observed,  that  in 
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CHAPTER  XI 


LAod  directed 
to  be  sold  de- 
scends as  per- 
sonalty. 


Implied  direc- 
tion has  the 
same  effect  as 
express. 


probability  that  it  can  ever  represent  the  intention  of  the  testator, 
we  trust  that  the  question  of  the  effect  of  such  a  direction  may  be 
again  considered  on  its  merits. 

422.  II.  Conversion  of  the  Beneficial  Interest  from  Herit- 
able into  Moveable. — No  proposition  in  the  law  of  conversion  is 
better  established  than  that  a  direction  to  sell  operates  a  conver- 
sion of  the  l>eneficial  interest  from  heritable  to  moveable.  The  rule 
in  question  does  not  depend  upon  any  technical  consideration,  but 
is,  in  the  proper  sense,  a  rule  of  construction.  Where  a  truster 
directs,  or  expresses  a  wish,  that  his  property  should  be  converted 
into  money,  and  the  proceeds  either  divided  into  shares  or  appli- 
ed in  the  payment  of  legacies,  the  effect  of  a  strict  compliance 
with  the  direction  is  to  put  an  end  to  the  trust,  and  to  vest  in 
each  of  the  legatees  a  certain  sum  of  money,  which,  in  the  event  of 
his  death,  descends  by  the  ordinary  rules  of  succession  to  his  per- 
sonal representatives.  In  the  case  we  put,  the  property  is  actually 
converted.  It  is  said  to  be  constructively  converted  where  the  sale 
or  investment  directed  by  the  testator  has  not  been  actually  accom- 
plished in  the  lifetime  of  the  beneficiary,  and  where  therefore  the 
quality  of  the  beneficiary's  succession  is  fixed,  not  by  the  actual 
situation  of  the  estate,  but  by  the  terms  of  the  settlement.  In 
such  a  case,  equity  forbids  that  the  quality  of  the  succession  should 
be  contingent  on  the  actual  accomplishment  of  the  conversion, 
which  may  depend  on  the  degree  of  diligence  exercised  by  the 
trustee,  and  upon  other  elements  which  do  not  enter  into  the  tes- 
tator's scheme  of  disposition. 

423.  From  such  considerations  the  maxim  is  deduced,  that  con- 
version takes  effect  from  the  time  the  direction  is  binding  on  the 
trustee,  without  regard  to  the  period  of  its  actual  execution.(d) 
Further,  as  the  change  in  the  quality  of  the  succession  flowB  from 
the  intention  of  the  testator,  that  intention  will  be  effectual  accord- 
ing to  the  ordinary  rules  of  construction  of  testamentary  instruments, 
in  whatever  form  it  may  be  expressed.  Thus,  if  the  purposes  of  a 
settlement  impose  upon  the  trustee  the  duty  of  realizing  the  estate 
and  dividing  the  proceeds,  the  character  of  the  succession  in  the 
person  of  the  legatees  is  changed  as  a  matter  of  fact  by  a  payment 
in  money,  and  is  constructively  held  to  be  changed  if  a  money  pay- 
ment is  due.  A  purpose  of  conversion  is  implied  wherever  there 
is  an  express  direction  to  sell,  although,  but  for  such  direction,  the 
property  might  conveniently  and  with  advantage  have  been  convey- 
ed specifically. 

(d)  Durie  v.  Covtts,  1791,  M.  4624;  855 ;  Ramsay  v.  Lady  While,  26  June  1833, 
Wilton  v.  Smart,  81  May  1809,  F.C. ;  11  Sh.786;  Anyut  \\  Angus,  6  Dec.  1825,  4 
Grierton  v.  Ramsay,  1780,  M.  769,  Hailes,      Sh.  279,  N.E.  283. 
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424.  In  order  that  a  trust  may  have  the  effect  of  an  implied  chaptirxi. 
direction  to  sell,  it  is  not  enough  that  it  should  appear  that  the  tes-  Powcr  iBterm 
tator  contemplated  that  the  power  of  sale  should  be  carried  into  Pr.***1 " a? "*" 

plied  direction 

execution.     It  must  appear,  as  Lord  Westbury  observed  (adopting  where  the  exer- 
the  language  of  Lord  Fullerton),  that  the  exercise  of  the  power  is  ^ower  is  Ldis- 
indispefisable  to  the  execution  of  the  trust ;  or,  as  in  another  pas-  SbSmo^ 
sage,  that  the  trust  is  imperative,  and  not  optional,  (e)  trust- 

425.  In  the  consideration  of  the  question,  whether  the  purposes  Presumption  for 
of  the  settlement  impose  upon  the  trustees  the  necessity  of  selling  wherewtate 
in  order  to  effectuate  its  provisions,  the  circumstance  that  the  divWM« 

*  '  amongst  a  great 

settlement  contemplates  the  division  of  the  estate  amongst  a  great  number  of 

objects. 

number  of  objects,  although  not  conclusive  of  the  question,  is  always 
an  important  element ;  and  in  certain  cases  may  even  be  sufficient 
to  impart  to  a  power  of  sale  the  force  of  an  express  direction.  (/)  The 
case  of  Weiry.  TheLordAdvocate(g)  affords  an  excellent  illustration 
of  the  application  of  this  doctrine.  In  this  case,  the  primary  pur- 
pose of  the  settlement  was  the  payment  of  certain  pecuniary  lega- 
cies to  a  great  number  of  objects,  some  of  which  were  given  abso- 
lutely, others  to  the  legatees  in  liferent  and  to  their  children  in 
fee ;  and  the  residue  of  the  estate  was  made  divisible  amongst  the 
legatees  in  the  proportion  of  their  respective  legacies.  It  was  held 
that  such  a  division  could  not  be  accomplished  without  the  realisa- 
tion of  the  heritable  securities  in  which  the  truster's  funds  were  in- 
vested; that  the  estate  was  converted  by  the  will;  and  consequent- 
ly, that  the  claim,  which  was  for  repayment  of  legacy-duties,  ought 
to  be  repelled. (A)  As  regards  conditional  trusts,  it  may  well  be 
doubted,  notwithstanding  Lord  Westburys  dictum  in  this  case, 
whether  the  quality  of  the  succession  can  be  held  to  be  affected  by 
the  emerging  circumstances  which  determine  the  condition. 

426.  Under  the  former  revenue  laws,  by  which  real  and  heritable  Legacy-duty 
succession  were  exempted  from  duty,  it  was  frequently  necessary  to  S5*nl     W 
determine  whether  such  estate  did  not  fall  to  be  treated  as  personal authonUtiTe- 
succession  by  reason  of  its  constructive  conversion  under  a  testamen- 
tary instrument.    Doubts  have  been  expressed  as  to  the  authority  of 


(e)  Adv.-Oeru  v.  Blackburn's  Trs.,  8  April 
1847,  per  Lord  Fullerton,  pp.  82,  88  of 
Exch.  Rep. ;  Buchanan  v.  Angus,  15  May 
1862,  4  Macq.  874,  879  et  sea.,  per  Lord 
Westbury. 

(/)  Adv.-Gcn.  y.  Blackburn's  Irs.,  supra; 
dicta  in  Adv.-Gen.  v.  Smith,  14  D.  585,  1 
Macq.  760. 

(g)  Weir  v.  Lord  Advocate,  22  June 
1865,  3  Macph.  1007. 

(h)  Although,  in  a  legal  sense,  the  con- 


version of  the  estate  may  here  be  regarded 
as  indispensable  to  the  execution  of  the 
trust,  yet,  in  point  of  fact,  the  estate  never 
was  converted, — the  division  having  actu- 
ally been  made  by  assigning  heritable 
bonds ;  and  this  without  any  view  of  evad- 
ing the  legacy-duty,  for  the  duty  was  paid 
without  question,  and  the  claim  for  repe- 
tition was  long  subsequent  to  the  distribu- 
tion of  the  estate.  So  much  for  the  value 
of  the  proposed  test  of  "  indispensability." 
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chapteb  xi.  the  revenue  cases,  in  relation  to  questions  affecting  succession,  (t)  But 
on  the  simple  question,  whether  a  certain  provision  in  a  deed  of 
settlement  expresses  an  intention  to  change  the  quality  of  the  suc- 
cession, the  authority  of  the  Exchequer  cases  seems  to  us  to  be  di- 
rectly in  point.  The  Statutes  impose  a  duty  upon  the  residue  "  of  the 
monies  to  arise  from  the  sale,  mortgage,  or  other  disposition  of  any 
real  or  heritable  estate  directed  to  be  sold,  mortgaged,  or  otherwise 
disposed  by  any  will  or  testamentary  instrument." (£)  The  ques- 
tion arising  upon  the  construction  of  these  Acts  is,  whether  the  will 
or  testamentary  instrument  contains  expressly  or  by  implication  a 
direction  to  sell,  which,  as  we  have  seen,  is  precisely  the  point  upon 
which  the  quality  of  the  succession,  as  heritable  or  moveable,  hinges. 
This  estimate  of  the  bearing  of  the  cases  derives  support  from  a  re- 
mark of  Lord  Brougham(J)  in  a  leading  Exchequer  case,  where, 
after  observing  that  if  the  instruments,  taken  as  a  whole,  amounted 
to  a  direction  to  sell  the  heritable  estate,  it  was  to  be  dealt  with  as 
money  at  the  testator's  death  in  all  respects,  he  adds,  that  by  that 
criterion  must  be  determined  "  both  the  rights  of  private  parties, 
with  which  we  have  nothing  to  do  except  by  way  of  argument  and 
illustration,  and  the  rights  of  the  Crown/'(iw) 
Construction  of  427.  However,  it  must  be  admitted  that  the  Courts  of  Ex- 
powcre^Treve-  chequer  in  England  and  Scotland  have  extended  the  doctrine  of 
Son^f^ucces  constructive  conversion  to  cases  in  which  it  is  difficult  to  suppose 
that  the  quality  of  the  estate  could  be  altered  in  relation  to  the 
right  of  succession.  Keeping  in  view  the  criterion  of  Lord  Fuller- 
does  not  occur  here — I  mean  the  precise 
phraseology  and  meaning  of  the  Revenue 
Acts;"  18  Mar.  I860,  22  D.  979,  981 ;  nam. 
Buchanan  v.  Young. 

(*)  48  Geo.  III.  c.  149,  Sch.  Part  8; 
and  see  56  Geo.  III.  c.  184,  Sch.  Part  8. 

(I)  Adv.-Gen.  v.  Williamson,  16  March 
1843,  2  Bell,  89,  affirming  23  Jan.  1840, 
Exch.  Rep. 

(m)  In  the  Adv.-Gen,  v.  Blackburn' 9  Trt., 
8  April  1847,  Exch.  Rep.  p.  85,  Lord  Ful- 
lerton,  in  reference  to  the  succession  cases, 
said  that  the  same  rule  of  construction  by 
which  a  power  was  in  that  Court  held 
equivalent  to  a  direction,  had  been  applied 
in  our  practice  in  cases  of  a  different  kind, 
but  involving  the  same  general  principle. 
And  the  ai-jlicability  of  the  Exchequer 
cases  to  the  illustration  of  questions  on 
succession  was  very  forcibly  pointed  out 
by  Lord  Dcas  in  Gardner  v.  Ogilvy,  26 
Nov.  1867,  20  D.  105. 


(i)  Thus,  in  White  v.  White,  Lord  Jus- 
tice-Clerk Inglis  said,  "  The  reference  to 
the  cases  under  the  Revenue  Statutes 
seems  to  me  perfectly  worthless.  The  ex- 
pressions in  the  judgment  of  Lord  Neaves 
(who  delivered  the  judgment  of  the  Court 
in  The  Adv.-Gen.  v.  Hamilton),  when  taken 
in  connection  with  the  case  he  was  con- 
sidering, are  quite  easily  explained.  Ques- 
tions under  the  Revenue  Statutes  are  not 
whether  the  subjects  are  heritable  or  move- 
able. In  these  cases  all  turns  on  the  ex- 
pression of  the  trust-deed,  whether  there  is 
a  direction,  or  something  equivalent  to  it, 
to  sell,  mortgage,  or  otherwise  dispose  of 
heritable  subjects,  so  as  to  convert  them 
into  money,"  28  June  1860,  22  D.  1886, 
1339.  And  the  observation  of  Lord  Colon- 
say,  in  Buchanan  v.  Angus,  is  to  a  similar 
effect : — '•  I  am  not,  however,  disposed  to 
place  my  opinion  entirely  on  the  result  of 
the  Exchequer  cases ;  because  there  is  an 
clement  introduced  into  those  cases  that 
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ton,  adopted  by  the  House  of  Lords,  we  may  assume  that  a  discre-  obaptbb  h. 
tionary  power,  as  distinguished  from  a  direction,  has  no  convertive 
operation.  Such  powers  are  frequently  given  to  provide  for  the 
payment  of  debts  out  of  the  estate  in  case  of  necessity,  and  are 
quite  compatible  with  an  intention  to  preserve  the  estate,  (n)  It  is 
clear,  therefore,  that  the  cases  of  Simcox  and  Hamilton,  in  which  it 
was  held  that  if  the  trustees  had  an  arbitrary  discretion  to  sell,  the 
incidence  of  legacy-duty  was  determined  by  the  event,  are  of  no 
authority  in  questions  as  to  succession,  (o)  Where  the  direction  is 
not  to  sell  unless  with  the  consent  of  the  beneficiaries,  there  is  no 
conversion  unless  such  consent  be  given. (p) 

428.  A  power  given  to  trustees  to  sell  heritable  estate  and  to  construction  of 
"  pay  over"  the  residue,  is  not  conclusive  evidence  of  an  intention  J^J*J  ^g* 
to  convert  the  estate  into  money ;  and  therefore,  even  in  a  question  ponee,"  etc. 
as  to  legacy-duty,  a  power  so  expressed  was  held  not  to  have  the 
force  of  a  direction  where  the  trust  was  for  payment  of  the  whole 
residue  of  the  estate  to  one  residuary  legatee,  and  the  power  was 
not  granted  with  any  special  reference  to  the  ultimate  purposes  of 
the  trust,  (q)  A  fortiori,  a  trust  of  heritable  and  moveable  estate, 
with  a  power  of  sale  for  payment  of  debts  and  legacies,  and  an 
ultimate  direction  "  to  dispone,  assign,  and  pay  over"  to  one  re- 
siduary legatee  and  his  heirs,  does  not  alter  the  legal  order  of  suc- 
cession ;  for  the  words  of  disposition  fall  to  be  construed  applicando 
singula  singulis :  the  heritable  property  is  to  be  disponed,  and  the 
moveable  to  be  paid  over.(r)  The  case  of  Speirs  ,{s)  where  trustees, 
intrusted  with  a  power  of  sale,  were  directed,  after  payment  of  an- 
nuties  and  provisions  to  the  granter's  children,  "  to  make  payment 
of,  or  dispone,  convey,  and  make  over,"  the  residue  to  the  truster's 
eldest  son,  and  his  heirs  or  assignees,  was,  on  similar  principles, 
decided  in  favour  of  the  heir  in  heritage,  on  the  ground,  as  stated 
by  Lord  President  Boyle,  that  there  was  "  a  total  want  of  any  pro- 


(n)  Cathcart  v.  Cathcart,  26  May  1880, 
8  Sh.  SOS :  Sinclair  v.  Traill,  27  Feb.  1840, 
2  D.  694 ;  Strachan  v.  Mowbray,  21  Feb. 
1843,  6  D.  687;  Grindlay  v.  Grindlay' s 
Trs.,  8  Nov.  1868,  16  D.  27 ;  Adv.-Gen.  v. 
Smith,  1  Mar.  1862,  14  D.  685,  Exch.  Rep. ; 
Burrell  v.  Burrell,  14  Dec.  1826,  4  Sh.  814, 
N.  E.  317. 

(o)  Attorney-Gen.  v.  Stmcox,  1  W.  H.  & 
G.  749;  Adv.-Gen.  v.  Hamilton,  22  Feb. 
1866,  18  D.  686;  Attorney- Gen.  v.  Mangles, 
6  M.  &  Wei.  120.  See  22  D.  1840,  per 
Iiord  Justice-Clerk  Inglis;  Durie  v.  CoutU, 
1791,  M.  4624. 


(p)  Gray's  Trs.  v.  Robertson,  19  June 
1868,  1  Macph.  936. 

(q)  Adv.-Gen.  v.  Smith,  Exch.  Rep. ; 
and  14  D.  685;  see  Lord  Rutherford's 
opinion,  pp.  86,  87 ;  affirmed,  15  June 
1864,  1  Macq.  760;  Somerville's  Trs.  v. 
Gillespie,  6  July  1859,  21  D.  1148. 

(r)  Cathcart  v.  Caihcart,  26  May  1830, 
8  Sh.  808 ;  and  see  Buchanan  v.  Angus, 
15  May  1862,  4  Macq.  874 ;  Ramsay  v. 
Lady  White,  26  June  1838,  11  Sh.  786. 

.  (*)  Speirs  v.  Speirs,  21  Nov.  1850,  18  D. 
81. 
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CHAratm  xi. 


Power  of  sale 
with  direction 
to  apply  the 
u  proceed*  " 


Power  to  sell 
"  if  necessary." 


Result  of  the 
authorities  upon 
implied  direc- 
tions. 


vision  for  dividing  the  proceeds  of  the  lands  and  personal  estate 
embraced  in  the  trust,  and  that  no  individual  except  the  eldest 
son  was  created  a  beneficiary  under  it." 

429.  In  Orindlay  v.  Grtndlay's  Trs.,(t)  a  power  of  sale  was 
given  to  trustees  for  payment  of  debts  and  legacies ;  and  the  ulti- 
mate direction  was  to  hold  and  possess  the  residue,  to  give  the  life- 
rent of  it  to  the  trusters  widow,  and,  in  the  event  (which  happened) 
of  no  children  being  left,  to  sell  the  whole  property  and  effects, 
heritable  and  moveable,  and  to  apply  the  "  free  proceeds"  to  reli- 
gious purposes.  By  a  codicil  the  truster  declared — "  I  hereby  re- 
voke the  destination  of  residue  under  purpose  lastly,  and  now  leave 
the  entire  free  proceeds  to  my  said  wife."  Lord  Anderson  was  of 
opinion  that  the  terms  of  the  codicil  did  not  operate  a  revocation 
of  the  direction  to  sell.  But  on  a  reclaiming  note,  the  First  Divi- 
sion held  that  the  direction  in  question  was  auxiliary  to  the  pur- 
pose of  distribution  amongst  religious  institutions;  and  that,  as 
the  purpose  of  the  codicil  was  a  bequest  to  one  beneficiary,  and  as 
the  contemplated  sale  was  no  longer  necessary  for  the  accomplish- 
ment of  that  purpose,  and  might  even  be  prejudicial  to  the  party 
whom  the  testator  intended  to  benefit,  the  direction  was  no  longer 
binding.  It  was  accordingly  found  that  the  land  and  other  herit- 
able subjects  conveyed  by  the  trust-deed  in  question,  were  to  be 
deemed  and  held  as  heritable  subjects  in  all  questions  relating  to 
the  widow's  succession,  (u) 

430.  The  addition  of  the  words  "  if  necessary"  to  a  power  of 
sale,  rather  militates  against  the  supposition  of  an  absolute  inten- 
tion to  convert ;  for  the  necessity  is  held  to  refer  to  payment  of 
debts,  and  the  like.(x)  In  Buchanan  v.  Angu8,(y)  where  the  power 
was  qualified  by  the  words  "  if  necessary,"  and  the  ultimate  direc- 
tion was  to  "  pay  over"  the  estate,  the  Judges  of  the  First  Division 
of  the  Court  considered  that  the  intention  of  the  testator  was  that 
the  produce  of  his  estate  should  be  divided  between  the  benefi- 
ciaries, and  therefore  held  the  estate  to  be  moveable ;  but  the  judg- 
ment was  reversed  by  the  House  of  Lords,  on  the  ground  that  the 
terms  of  the  deed  of  settlement  were  not  incompatible  with  the 
supposition  of  a  purpose  of  specific  conveyance. 

431.  The  import  of  the  cases  upon  implied  directions  may  be 


(t)  Orindlay  v.  Orindlay  t  Trt.,  8  Nov. 
1863,  16  D.  27. 

(w)  16  D.  87. 

(x)  Gardner  v.  OyUoie,  26  Nov.  1867, 
20  D.  106 ;  Strachan  v.  Mowbray,  21  Feb. 
1848,  5  D.  688.     In  this  case  the  context 


showed  an  intention  of  keeping  up  the 
estate  in  the  family. 

(y)  Norn.  Buchanan  v.  Young,  18  March 
I860,  22  D.  979 ;  reversed,  16  May  1862, 
4  Mftcq.  874. 
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stated  to  be,  that  where  a  power  of  sale  is  given  with  a  view  to  chaftib  xi. 
the  realisation  of  the  estate  and  the  distribution  of  the  proceeds 
amongst  the  beneficiaries,  and  that  at  such  times  or  under  such 
circumstances  that  the  trust  cannot  be  executed  without  selling, 
such  a  power  falls  to  be  construed  as  a  direction  to  sell,  and  has 
the  effect  of  mobilising  the  succession  in  the  persons  of  the  bene- 
ficiaries, or  their  personal  representatives.^) 


SECTION  III. 
RECONVERSION  OR  ELECTION  BY  THE  BENEFICIART. 

432.  In  point  of  principle,  it  is  clear  that,  as  the  omission  on  Act  of  the  trus- 
the  part  of  the  trustee  to  effect  the  conversion  of  the  trust-estate  the  quality  of ' 
leaves  the  force  of  the  truster's  direction  unimpaired,  so,  on  the  or^u^lTut*6' 
other  hand,  the  actual  conversion  of  the  estate  by  the  trustee, ce8sion  to  lt- 
whether  in  pursuance  of  a  power  or  on  the  ground  of  supervening 
necessity — e.g,  where  the  free  funds  are  insufficient  for  the  pay- 
ment of  debts — will  not  alter  the  quality  of  the  succession,  (a)     It 

has  been  decided  in  several  of  the  Exchequer  cases  that  the  inci- 
dence of  legacy-duty  does  not  depend  upon  the  actual  situation  of 
the  estate  at  the  expiration  of  the  trust  ;(6)  and  a  fortiori  it  may 
be  assumed  that  the  rights  of  the  beneficiary's  heirs  and  executors, 
while  the  estate  remains  in  the  hands  of  the  trustees,  depend  solely 
upon  the  nature  of  the  succession  as  fixed  by  the  testamentary  in- 
strument, (c)  An  heir  in  heritage,  burdened  with  payment  of  money 
provisions  to  younger  children,  is  a  trustee  for  their  interests ;  and 
therefore,  although  he  assign  heritable  bonds  in  lieu  of  a  payment 
in  money,  the  interest  of  the  younger  children  will  continue  move- 
able, and  will  descend  to  their  executors,  (d) 

433.  The  succession  of  minors,  as  regards  heritable  property,  wh««  trustees 
necessarily  flows  in  the  channel  of  law,  and  is  not  subject  to  the  purchase  heri- 
testamentary  disposition  of  the  minor.     Accordingly,  it  is  thought  ^minor^ettar 

(z)  See  Ramsay  v.  White,  26  June  1833,  pulsory  sales,  8  Vict.  cap.  19,  ?  67-8;  Pet.  {^JX  wic^- 

11  Sh.  786  ;  Adv.-Gen.  v.  Williamson,  16  Blair's  Trs.,  14  Feb.  1852,  14  D.  496.           sion  in  money. 

Mar.  1843,  2  Bell,  89,  and  23  Jan.  1840,  (b)   Adv.-Gen.   v.    Williamson,   23  Jan. 

Exch.  Kep.;  Adv.-Gen.  v.  Blackburn's  Trs.,  1840,  Exch.  Rep. ;  16  March  1843,  2  Bell, 

8  April  1847,  Exch.  Rep. ;  Be  Ramsay's  89  ;  Adv.-Gen.  v.  Anstruther,  2  July  1842, 

Tr.,  2  Cr.  M.  &  R.  224,  note ;  and  other  Exch.  Rep.;  Adv.-Gen.  v.  Blackburn's  Trs., 

cases  cited  in  this  chapter.  3  April  1847,  Exch.  Rep. 

(a)  Wauchopev.  Wauchope,  14  June  1737,  (c)  Meiklam's  Trs.  v.  Mrs  Meiklam's  Trs., 

1  Cr.  St.  &  Pat.  200;  Davidson  v.  Kyde,  2  Dec.  1862,  15  D.  169 ;  Nisbet  v.  Rennie, 

1797,  M.  6697  ;  Berford  v.  Brown,  1  June  18  Dec.  1818,  Hume  221. 

1832,  10  Sh.  609;  Gray  v.  Walker,  11  Mar.  (d)  Scott  v.  Scott,  25  June  1846,   8  D. 

1869,  21  D.  709.   See  the  provisions  of  the  892. 
Land  Clauses  Consolidation  Act  as  to  com- 
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chaptib  xi.  that,  in  the  case  of  a  direction  to  purchase  an  estate  for  a  minor, 
the  quality  of  the  succession  would  not  be  altered  by  the  election 
of  the  latter  to  take  payment  of  the  legacy  in  cash,  but  would  still 
be  regulated  by  the  ancestor  s  settlement.  In  Scott  v.  Scott,(e)  a 
husband  bound  himself  by  marriage-contract  to  lay  out  and  secure 
£5000  to  his  wife  in  liferent,  and  the  children  of  the  marriage  in 
fee.  He  died  without  laying  out  the  money,  and  his  heir,  in  im- 
plement of  the  obligation,  assigned  two  heritable  bonds  for  the 
amount  to  the  widow  and  children,  on  which  they  were  infeft  for 
their  respective  interests.  It  was  held  that  the  share  of  a  child 
who  died  in  minority  was  moveable  as  to  succession,  on  the  ground, 
as  stated  by  the  Lord  President  and  Lord  Mackenzie,  that  an  option 
given  to  invest  in  heritable  or  moveable  security  could  not  affect 
the  succession,  and  that  the  rights  of  heirs  were  not  to  be  altered 
or  modified  by  the  operations  of  parties  in  the  position  of  adminis- 
Whether  a  trators,  However,  it  has  still  to  be  determined,  in  the  case  of  a  sale 
to  take  the  «pe-  of  heritable  estate  by  a  trustee  under  a  power,  if  payment  in  money 
c^tekpul^ of  *8  mftde  t°  a  minor  beneficiary,  whether  that  will  not  change  the 
proceed*  of  sale,  character  of  his  succession.  It  would  seem  that,  as  a  minor  pos- 
sesses the  testament i  /actio,  the  fact  of  his  dying  intestate,  after 
having  had  the  money  paid  to  him  in  terms  of  the  will,  is  pre- 
sumptive of  an  intention  that  he  intended  to  leave  the  money  to 
his  next  of  kin. 

434.  The  conversion  of  a  lunatic's  estate  bv  his  curator  will  not 
in  ordinary  circumstances  affect  the  succession ;  and  so  it  was  held 
in  the  case  of  a  compulsory  sale  of  land  belonging  to  a  lunatic  pro- 
prietor, under  the  powers  of  an  Act  of  Parliament^/)  But  the 
conditions  of  the  question  are  materially  altered  when  the  sale  is 
carried  through  at  the  instance  of  creditors,  or  even  by  the  curator 
himself,  under  judicial  authority,  upon  the  ground  of  legal  neces- 
sity. The  late  Lord  President, (g)  in  Moncrieffv.  Miln,  accordingly 
reserved  his  opinion  as  to  the  disposal  of  surplus  funds  arising  from 
a  sale  under  such  circumstances.  (A) 


Conversion  by 
curator  of  a 
lunatic. 


(e)  Scott  v.  Scott,  supra. 

(/)  Moncrieff  v.  Miln,  16  July  1856,  18 
D.  1286;  Kennedy  v.  Kennedy,  16  Nov. 
1848,  6  D.  40. 

(g)  Lord  Colonsay,  18  D.  1295. 

(A)  It  was  observed  by  Lord  Eldon  (ex 
parte  Phillips,  19  Ves.  124),  that  if  it  was 
for  the  advantage  of  a  lunatic,  whoso  real 
estate  was  embarrassed  by  debt,  the  Court 
would  authorise  the  sale  of  the  estate  rather 
than  allow  the  personalty  to  be  exhausted ; 
and  it  appears  that  in  various  cases  the 


personal  property  of  lunatics  has  been  ap- 
plied, under  the  authority  of  the  Court  of 
Chancery,  in  ameliorating  the  condition  of 
the  real  estate — e.g.,  in  paying  off  mort- 
gages (Oxenden  v.  Lord  Compton,  2  Ves. 
jun.  74),  in  necessary  improvements  (5er- 
geson  v.  Sen  ley,  2  Atk.  414 ;  Dormer*  case, 
2  P.  W.  262),  repairs,  or  fines  for  renewals 
of  leases  or  admissions  to  copyholds  {ex 
parte  Grimetone,  Amb.  708 ;  Re  BadcocJc,  4 
M.  &  Cr.  440).  We  may  observe  that  in 
the  latter  case  the  judgment  authorising 
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435.  In  the  case  of  Emslie  v.  GroatXi)  it  was  decided  that  an  chaptbb  n. 
apparent  heir  selling  his  ancestor's  estate  without  having  made  up  conTer8jon  y>7 
a  title  by  service  (and  having  therefore  no  vested  interest),  did  not  apprei*  *«■» 

•*  v  °  ' '  selling  under 

thereby  alter  the  character  of  the  succession,  but  that  the  price  the  statute. 
enured  to  the  next  heir  as  a  surrogatum  for  the  landed  estate. 

436.  It  appears  that  if  a  beneficiary  sui  juris  elect  to  take  the  Beneficiary  may 
trust-estate  in  its  actual  condition,  instead  of  taking  it  in  the  cha-  converted  wtata 
racter  impressed  upon  it  by  the  trust,  the  exercise  of  his  right  of  Jo^S/*"1*1 
election  is  sufficient  to  determine  the  character  of  his  succession  in 

the  event  of  his  death  before  the  transference  of  the  estate  has  been 
accomplished.  This  was  one  of  the  grounds  on  which  Lords  Ivory 
and  Rutherfurd,  in  the  case  of  Orindlay  v.  Orindlat/s  Trs.t(k)  were  GHndtayr. 
of  opinion  that  certain  urban  subjects  retained  their  heritable  cha-  "  y' 
racter  in  a  question  as  to  the  beneficiary's  succession,  notwithstand- 
ing that  the  truster  had  appointed  and  authorised  his  trustees  to 
dispose  of  them  by  public  or  private  sale.  The  beneficiary,  who 
was  also  trustee,  instead  of  selling  the  property,  had  let  it  on  a  ten 
years'  lease,  and  in  her  trust  settlement  had  referred  to  it  as  her 
heritable  estate,  conveyed  to  her  by  her  late  husband.  Those  cir- 
cumstances, in  the  opinion  of  their  Lordships,  amounted  to  an  elec- 
tion on  the  part  of  the  lady  to  take  the  estate  in  its  character  of 
heritage.  (I) 

437.  If  a  trust-estate  is  sold  after  the  death  of  one  or  more  of  Effect  of  election 
the  beneficiaries  by  the  direction  of  the  survivors,  their  election  to  clary  of  a^ass. 
take  the  land  as  money,  although  it  will  be  available  for  the  pur- 
pose of  determining  the  quality  of  the  succession  of  those  who  con- 
sented to  the  sale,  will  not  operate  as  a  conversion  of  the  succession 

of  the  predeceasing  beneficiaries,  (m) 

438.  It  is  almost  superfluous  to  add  that  the  revenue  cases  can  Revenue  cases, 
throw  no  light  upon  questions  of  succession  depending  upon  recon- 
version.    The  Legacy-Duty  Acts  impose  duty  upon  personal  pro- 
perty directed  to  be  sold  ;  and  the  circumstance  of  the  beneficiary 

having  accepted  a  disposition  of  the  heritage  in  forma  specifica  is 
no  reason  for  depriving  the  Exchequer  of  the  duty  which  has  ac- 

the  investment  of  the  money  in  improve-  (k)  Grindlay  v.  Grindlay's  Trs.,  9  Nov. 

ment  was  qualified  by  the  remark,  that  1853,  16  D.  27.     The  principle  of  election 

"  it  would  be  right  that  the  sum  so  laid  out  or  constructive  reconversion  is  also  recog- 

should  retain  its  character  of  personalty ;"  nised  in  the  cases  of  Nicolsoris  A  ssig.  v.  Ma- 

and  this  dictum  is  confirmed  by  the  deci-  calister's  Tr.,  2  Mar.  1841,  8  D.  676  ;   Ifi/- 

sions  in  Re  Leaning,  7  Jur.  N.S.  115,  and  liamson  v.  Paul,  15  Dec.  1849,  12  D.  372; 

Weld  v.  Tew,  Beatt.  272.     See  also  Lewin  and  Grays  Trs.  v. Robertson,  19  June  1863, 

on  Trusts,  6th  ed.  p.  699.  1  Macph.  936. 

(i)  Emsliev.  Groat,  26  Feb.  1817,  Hume,  (I)  16  D.  pp.  84,  86. 

197.  (m)  Strachan  v.  Mowbray,  21  Feb.  1843, 

6  D.  688. 
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chaftkm  xl  crued  under  the  terms  of  the  testamentary  direction. (n)  By  parity 
of  reason,  a  sale  made  on  the  authority  of  the  beneficiary,  and  not 
in  virtue  of  a  testamentary  direction,  does  not  render  the  estate 
liable  to  legacy  duty.(o) 


(n)  Adv.-Gen.  v.  Williamson,  16  March 

1848, 2  Bell,  89,  affirming  judgment  of  C.  of 

8.,  23  Jan.1840.Ex.  Rep.,Alt.-Gen.  v. Hoi- 

ford,  1  Price,  426 ;  and  see  Re  Ramsay  s 

Trs.,  2  Cr.  M.  &  R.  224,  note. 

(o)  The  principle  of  Reconversion  by  the 
election  of  the  beneficiary  has  been  much 
discussed  in  England,  and  the  decisions 
throw  light  upon  many  questions  which, 
under  our  law,  are  stiU  regarded  as  unset- 
tled. The  following  summary  embraces 
the  more  important  points  which  have  been 
determined : — 

1.  Election  may  be  made  by  a  person 
sui  juris,  either  in  writing  or  by  parole. 
Lord  Eldon  and  other  judges  have  ex- 
pressed the  opinion  that,  although  the  de- 
claration of  the  cestui  que  trust  would  not 
be  admissible  in  a  question  with  third  par- 
ties, it  was  binding  inter  heeredes;  Wheldle 
v.  Partridge,  8  Ves.  236  ;  Pulteney  v.  Dor- 
lington,  1  B.  C.  Ca.  237  ;  Edwards  v.  Coun- 
tess of  Warwick,  2  P.  W*.  174;  Chaloner  v. 
Butcher,  cited  in  Crabtree  v.  Bramble,  8 
Atk.  685. 

2.  Election  to  take  real  property  in  that 
character  may  also  be  made  constructively, 
— as,  for  example,  by  the  ceetui  qui  trust 
entering  into  possession  of  the  property, 
and  taking  the  title-deeds  into  his  custody; 
Davits  v.  Aehford,  15  Sim.  42,  14  L.  J. 
Ch.  473 ;  Grieebach  v.  Fremantle,  17  Beav. 
814.  In  Dixon  v.  Gayfere,  Sir  John  Ro- 
milly,  M.-R.,  observed  that  slight  circum- 
stances might  be  sufficient  to  raise  a  pre- 
sumption of  reconversion,  and  that,  in  the 
absence  of  other  facts,  the  retaining  of  the 
lands  for  a  great  length  of  time  would 
be  sufficient  to  induce  the  Court  to  come 
to  that  conclusion ;  but  in  that  case  the 
length  of  possession  was  insufficient,  and 
the  death  of  the  cestui  que  trust,  without 
having  sold  the  property,  was  adverse  to  the 
supposition  of  reconversion,  28  L.  J.  Ch. 
60,  see  p.  64 ;  and  see  Kirkman  v.  My  Us, 
18  Ves.  338.  And  so,  where  money  is  to 
be  turned  into  land,  reconversion  may  be 
implied  from  the  receipt  of  the  principal, 
but  not  of  the  annual  income ;  Gillies  v. 
Longlands,  20  L.  J.  Ch.  441.     Reconver- 


sion may  also  be  effected  by  changing 
the  securities  on  which  money  is  invested, 
as  was  found  in  Harcourt  v.  Seymour,  2 
Sim.  N.S.  12,  20  L.  J.  Ch.  606,  where 
Lord  Cranworth  said  it  was  sufficient  if 
the  Court  saw  that  the  party  meant  the 
estate  to  be  dealt  with  as  money,  and  that 
it  was  immaterial  whether  he  knew  that, 
but  for  his  election  bo  expressed,  it  would 
have  been  turned  into  land. 

8.  As  a  general  rule,  there  can  be  no 
reconversion  by  a  person  subject  to  legal 
incapacity;  Carr  v.  Ellison,  2  B.  C.  Ca. 
66  ;  Padbury  v.  Clark,  2  M'N.  &  G.  298 ; 
Athby  y.  Palmer,  1  Mer.  296.  But  although 
at  common  law  a  married  woman  could  not 
have  elected  to  reconvert,  it  was  afterwards 
held,  in  consequence  of  the  powers  given 
by  8  &  4  Will.  IV.,  c.  74,  »  40,  71,  and 
77,  and  8  &  9  Vict,  c.  106,  }  6,  to  married 
women  to  dispose,  with  the  concurrence  of 
the  husband,  of  any  estate  or  interest  at 
law  or  equity, — that  land  devised  upon 
trust  in  terms  amounting  to  a  conversion 
might  be  disposed  of  by  a  married  woman 
as  an  interest  in  land ;  Briggs  v.  Chamber- 
lain, 11  Hare,  69 ;  23  L.  J.  Ch.  685 ;  Tuer 
v.  Turnrr,  20  Beav.  660,  24  L.  J.  Ch.  663. 
A  legatee  having  only  a  contingent  or  de- 
feasi  ble  interest  cannot  effectually  discharge 
a  trust  for  sale,  so  as  to  operate  a  reconver- 
sion of  the  estate  ;  Sisson  v.  Giles,  32  L.  J. 
Ch.  606. 

4.  In  Lingen  v.  Sowray,  1  P.  Wms.  172, 
it  was  held  by  Lord  Harcourt  that  a  re- 
mainder-man might  elect  to  reconvert  the 
trust-estate,  so  as  that  his  election  should 
be  binding  inter  hceredes.  But  such  elec- 
tion would  of  course  be  subject  to  the  right 
of  the  owner  of  the  prior  estate  to  call  for 
the  actual  conversion  of  tbe  land  or  money 
in  accordance  with  the  instrument  of  trust, 
Gillies  v.  I^mglands,  20  L.  J.  Ch.  441, 
which,  in  Mr  Le win's  opinion,  would  ren- 
der the  intended  election  ineffectual  (Le- 
win  on  Trusts,  4th  ed.  626,  6th  ed.  690), 
According  to  Scotch  principles,  it  is  con- 
ceived that  the  efficacy  of  such  an  inten- 
tional reconversion  by  the  party  entitled 
to  a  reversionary  interest,  would  depend 
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CHATTEB  II. 

SECTION    IV. 
PROPERTIES  OF  CONVERTED  SUCCESSION. 


439.  In  the  preceding  sections  of  this  chapter,  the  quality  of  the  To  what  extent 
converted  estate  has  been  considered  chiefly  in  relation  to  the  rights  ^ionreta^ 
of  heirs  and  executors.     Its  other  properties  have  been  but  slightly  jjj*  p™ T£j£e*ot 
touched  on,  and  that  only  in  illustration  of  the  general  argument,  estate. 

It  is  sufficiently  obvious  that  an  estate  in  succession,  although  con- 
structively, or  even  actually  converted  by  virtue  of  a  testamentary  • 
direction,  may  yet  retain  certain  of  the  properties  of  the  original 
estate.  Moveable  estate  converted  into  heritable  at  the  request  of 
the  beneficiary,  and  personal  interests  in  land  reconverted  in  con- 
sequence of  the  election  of  the  beneficiary  to  take  over  the  estate 
specifically,  retain  their  moveable  quality  so  far  as  to  be  liable  in 
payment  of  legacy-duty.  On  the  general  properties  of  the  con- 
verted estate — the  mode  in  which  it  is  capable  of  being  affected  by 
diligence,  its  transmissibility  by  will  or  assignation,  and  its  liability 
to  legal  claims,  some  further  observations  are  necessary. 

440.  In  principle,  it  is  clear  that  the  legal  claims  affecting  a  Distinction  be- 
testamentary  estate  must  be  determined  by  its  quality  in  the  person  ^ersSntwL 
of  the  testator :  for  if  the  rule  were  otherwise,  the  rights  of  the  legal  e**d  (!)  *>  i*k*i 
claimants  might  be  defeated  by  a  mere  expression  of  the  testators  to  transmission, 
intention  that  his  estate  should  be  taken  in  a  different  character 

from  that  which  actually  belonged  to  it.  The  mode  of  transmission 
of  the  beneficial  interest  in  the  converted  estate  after  it  has  vested 
in  the  beneficiary,  would  seem  to  depend  mainly  upon  the  character 
of  the  interest  which  he  acquires  in  it. 

441.  I.  Legal  Claims  affecting  the  Converted  Estate. — Con-  converted  heri- 
6tructive  conversion,  which  is  the  creature  of  intention,  cau  have  no  Jufjertto^iLms 
effect  whatsover  upon  the  legal  claims  of  the  truster's  successors.  °f  heir»  *°d  t0 

7  .  .  .  ...  terce  an«  cour" 

For  example,  the  insertion  of  a  direction  to  sell  in  a  disposition  of  tcsy. 

upon  whether  the  interest  was  vested.     If  5.  According  to  English  decisions,  where 

the  prior  estate  were  a  mere  liferent  inte-  an  estate  is  directed  to  be  sold  for  the  bene- 

rest  in  land,  it  is  thought  that  -  the  flar  fit  of  several  persons,  it  is  not  in  the  power 

might  elect  to  take  the  lands  specifically  of  any  single  beneficiary  to  prevent  the 

on  securing  the  liferenter's  interest  by  a  sale  ;  Holloway  v.  Radcliffe,  28  Beav.  168  ; 

bond  and  disposition  in  security.     But  if  Ckalmer  v.  Bradley,  1  J.   &  W.  69 ;  but 

the  prior  estate  in  question  were  a  fee  of  if  money  be  directed  to  be  laid  out  in 

the  proceeds  of  land  directed  to  be  sold,  lands,  any  one  of  the  beneficiaries  may  elect 

with  a  substitution,  it  is  pretty  clear  that  to  take  his  own  share  as  money,  for  in  so 

the  substitute  could  not  interfere  to  pre-  doing  he  does  not  come  into  conflict  with 

vent  the  sale,  because  the  institute  in  the  the  interests  of  his  co-legatees  ;  Seeley  v. 

case  supposed  would  have  a  clear  interest  J  ago,  1  P.  W.  889 ;  Walker  v.  Denne.  2  Ves. 

to  take  the  estate  in  money,  and  so  defeat  junr.  182,  per  Lord  Loughborough. 
the  substitution. 

VOL.  I.  V 
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cBArTM  xi.  heritable  estate  would  not  bar  the  right  of  reduction  ex  capite  lecfi. 
In  this  aspect  the  subject  has  been  already  discussed  in  treating  of 
the  interest  of  the  truster's  heirs  and  executors  in  the  converted 
succession,  (p)  The  same  principle  necessarily  regulates  the  in- 
cidence of  terce,  jus  relictce,  and  legitim.  Terce,  for  example,  is 
exigible  out  of  all  the  lands  in  which  the  proprietor  died  infeft.(g) 
Consequently,  no  direction  to  convert  those  lands  into  money  after 
the  trusters  death  is  of  any  avail  to  exclude  the  rights  of  the  widow ; 
and  accordingly,  in  a  case  where  a  part  of  the  lands  of  a  deceased 
proprietor  was  sold  for  payment  of  his  debts,  it  was  found  that  the 
widow  was  entitled,  as  tercer,  to  a  share  of  lands  equal  in  yearly 
value  to  a  third  of  the  whole  lands  in  which  her  husband  died  in- 
feft,  iuclusive  of  what  had  been  sold.(r)  The  case  referred  to  may 
be  contrasted  with  another,  (*)  where  a  proprietor  having  disponed 
his  estate  by  an  ex  facie  absolute  conveyance  inter  vivos,  in  security 
of  borrowed  money,  it  was  held  that  terce  was  only  exigible  out  of 
the  reversion  ;  that  reversion  being  the  measure  of  the  husband's 
title  and  interest  at  the  time  of  his  death. (t) 
Convened  per-  442.  J  us  relictce,  again,  being  an  absolute  right  to  the  capital  of 
subject  to^gi""  one-third  or  one-half,  as  the  case  may  be,  of  the  husband's  free  perso- 
riiekt***  na*  ^tete,  ft  *8  clear  that  anJ  direction  to  invest  such  estate  in  the 
purchase  of  lands  can  only  receive  effect  as  a  disposition  of  the  residue 
after  allowing  for  that  claim,  (u)  The  remark  is  equally  applicable 
to  legitim.  A  truster,  in  contemplation  of  law,  disposes  only  of  the 
dead's-part — his  own  share  of  the  succession,  (x)  It  was  solemnly 
determined  in  the  case  of  Hog  v.  Hog9(y)  that  the  right  to  legitim 
could  not  be  disappointed  except  by  means  of  an  actual  beneficial 
conveyance  inter  vivos  ;  and  that  if  a  disposition  of  moveables 
should  be  made  in  the  form  of  a  de  presenti  conveyance,  yet  if  it 
appeared  that  the  assignment  was  upon  trust  to  invest  the  proceeds 
in  land  after  the  truster's  death,  the  fund  would  remain  moveable 
and  would  be  subject  to  legitim. 

(p)  Supra,  section  1.  (u)  See  Ramsay  v.  Cowan,  11  July  1883, 

(q)  Ersk.  2,  9,  46  ;  Bell's  Pr.  {  1598.  11  Sh.  967. 

(r)  Arbuthnott  v.  Arbuthnott's  Trs.,  23  (x)    White  v.  Firday,  16  Not.  1861,  24 

June  1805,  Hume  294.    And  see  Bell  v.  D.  88;  see  Lord  Justice-Clerk  Inglis'  ob- 

HaUiday,  8  Dec.  1825,  4  Sh.  286,  N.  £.  289.  servations,  p.  49. 

(«)  BarOet  v.  Buchanan,  27  Nov.  1812,  (y)  Hog  v.  Hog,  14  May  1800,  M.  "Le- 
F.C.  On  the  same  principle,  terce  is  dimi-  gitim,"  App.  No.  2;  12  July  1804,  4  Pat. 
nished  by  all  heritable  securities  and  real  681.  On  the  point,  that  an  absolute  con- 
burdens  completed  by  infeftment  in  the  veyance  inter  vivos  takes  the  property  oat 
husband's  lifetime  ;  Campbell  v.  Campbell,  of  the  legitim  fund,  see  Milroy  v.  Milroy, 
1776,  6  Br.  Sup.  627  ;  Stewart,  1792,  cited  81  May  1808,  Hume,  286;  CoUie  v.  Pint* 
1  Bell's  Com.  686,  note  8.  Trs.,  22  Jan.  1861,  18  D.  606. 

(t)  On  the  subject  of  the  truster's  rever- 
sionary interest,  see  chapter  45. 
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443.  Conversely,  legitim  and  jus  rdtctce  are  not  exigible  out  of   chaptkb  xi. 
the  proceeds  of  land  disponed  to  trustees  upon  trust  for  sale  and  i^m,  e^., 
division  of  the  proceeds.     This  point  was  determined  with  refer-  n°l  <>**&*>}«  <y* 

*  .*  of  proceeds  of 

ence  to  a  trust  for  sale,  under  which  a  sale  had  been  carried  through  converted  heri- 
in  the  truster's  lifetime,  but  the  purchaser  had  not  obtained  a  con- 
veyance.^)    We  have  already  seen  that  in  the  case  of  a  lapse  the 
lands  result  to  the  heir-at-law  notwithstanding  the  direction  to 
sell,(a)  a  proposition  which  is  obviously  inconsistent  with  the  no- 
tion of  any  claim  on  the  part  of  personal  representatives.     But  a 
moveable  interest  in  landed  estate,  e.g.,  the  right  of  a  partner  to  a  s<s««astomove- 
share  of  lands(ft)  or  heritable  bonds (c)  forming  part  of  the  company  und.m         m 
estate,  is  of  course  subject  to  the  legal  claims  of  the  widow  and 
children. 

444.  II.  Transmission  of  the  Converted  Estate. — In  one  sense  Question  stated, 
of  the  term  every  beneficial  or  equitable  interest  in  a  trust-estate 

may  be  described  as  a  "  personal  "right  \(d)  but  in  this  sense, personal 
interests  in  land  are  heritable,  and  are  not  susceptible  of  transmis- 
sion by  testament.  A  conveyance  of  beneficial  interest  in  a  trust 
of  heritable  estate  must  therefore  be  in  the  dispositive  form;(e)  and 
it  was  laid  down  in  a  recent  case,  that  the  heir's  interest  can  only 
be  taken  up  by  service.(/)  Such  being  the  general  rule,  it  remains 
to  be  seen  how  far  the  requisites  of  effectual  transmission  of  a  bene- 
ficial interest  are  affected  by  the  character  impressed  upon  it  in 
virtue  of  a  direction  to  convert. 

446.  It  may  safely  be  asserted  that  beneficial  interests  in  the  Beneficial  inte- 
proceeds  of  land  held  by  trustees  subject  to  a  direction  to  sell,  are  of  Undirected 
transmissible  by  assignation  or  testament,  and  liable  to  be  attached  S^SJiwe  by 
by  arrestment.    This  has  been  assumed  in  several  of  the  succession  *»igi»t«ro  or 

arrestment. 

cases  in  which  the  import  of  such  directions  was  under  considera- 
tion. For  example,  in  Speirs  v.  Speir8,{g)  Lord  Cuninghame  said, 
"  When  a  trust  has  been  executed  for  payment  of  creditors,  and 


(z)  BaUHe's  Trt.  v.  Crotse,  2  June  1882, 
10  Sh.  617. 

(a)  NeiUon  v.  Stewart,  8  Feb.  1860,  22 
D.  646 ;  see  Lord  Colonsay's  observations, 
p.  656. 

(b)  Sime  v.  Balfour,  1  Mar.  1804,  M. 
"Heritable  and  Moveable/'  App.  No.  8, 
affirmed  22  July  1811,  as  Kirkpatrick  v. 
Sime,  6  Paton,  625  ;  sequel,  as  Minto  v. 
Kirkpatrick,  28  May  1833,  11  Sh.  682. 

(e)  Corse,  10  Dec.  1802,  M.  "  Heritable 
and  Moveable,"  App.  No.  2. 

(d)  Because  the  beneficiary  is  not  the 
feudal  proprietor,  and  cannot,  for  example, 
maintain  an  action  of  maills  and  duties,  or 


other  real  action ;  Drummondv.  Mackenzie, 
(Redcastle),  1758,  M.  16,206. 

(e)  See  Crawford  v.  Earl  of  Dundonald, 
22  May  1888,  16  Sh.  1017.  Lord  Cuning- 
hame indicated  an  opinion  that  the  right 
to  call  on  a  trustee  to  convey  a  heritable 
subject  was  itself  heritable  in  a  question 
as  to  the  form  of  transmission,  16  Sh.  1019; 
Wilson  v.  Smart,  81  May  1809,  F.O. 

(/)  Buchanan  v.  Angus,  15  May  1862, 
4  Macq.  874. 

(g)  Speirt  v.  Speirt,  21  Nov.  1850,  13 
D.  81 ;  see  p.  87.  See  Bell's  Com.  853, 
6th  ed.  1,  37.  The  point  was  decided  in 
Cray's  Trt.,  svpra,  J  427. 
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cnxrmxi.   thereafter  for  division  of  the  surplus,  when  realised,  among  a  mul- 
tiplicity of  legatees,  the  interest  of  the  latter,  whether  realised  or 
not,  is  held  as  moveable,  because  the  trust  is  viewed  as  granted 
solely  for  the  purpose  of  liquidation  and  division,  and  the  benefi- 
ciaries have  only  a  jus  crediti  or  personal  claim  against  the  trus- 
tees, which  is  arrestable.19    It  is  true  that  in  Grardner  v.  Ogilvie,(h) 
Lord  Curriehill,  adverting  to  the  possibility  of  completing  a  title 
by  confirmation  to  the  proceeds  of  heritable  property  directed  to 
be  sold,  indicated  an  opinion  that  converted  estate  could  not  be 
dealt  with  as  moveable  succession  in  a  question  as  to  transmission. 
However,  in  the  previous  case  of  Ramsay  v.  Lady  Whitest)  it  was 
ruled  by  a  unanimous  judgment  of  the  Second  Division,  that  an  in- 
terest in  heritable  and  moveable  property,  held  by  trustees  under  a 
trust  for  sale,  was  carried  by  the  will  of  a  beneficiary ;  and  though 
some  doubt  was  expressed  as  to  whether  a  share  in  a  house  form- 
ing part  of  the  trust-estate  passed  under  the  will,  the  difficulty 
seems  to  have  had  reference  rather  to  the  terms  of  the  destination 
than  to  the  question  of  subsequent  transmission. 
Beneficui  inte-         446.  It  may  easily  be  shown  by  general  reasoning  that  such  in- 
herit*^ is        terests  are  transmissible  by  testament ;  for,  if  not,  they  fall,  as  we 
t£ument!beb7  ^ave  already  seen,  to  the  beneficiary's  next  of  kin;  and  to  hold 
that  the  next  of  kin  are  preferable  to  the  testamentary  executors, 
is  an  error  too  palpable  to  call  for  refutation.     The  mode  of  trans- 
mission of  such  interests  must  be  similar,  whether  the  purpose  be 
testamentary  or  that  of  a  disposition  inter  vivos,  whence  we  con- 
clude that  moveable  rights  of  succession  to  heritable  property  are 
transmissible  by  simple  assignation  in  the  same  manner  as  rights 
of  partnership,  which  are  well  known  to  be  assignable  without  the 
use  of  dispositive  words,  although  comprehending  interests  in  herit- 
able property,  (k) 
Beneficial  inte-         447.  As  regards  beneficial  interests  in  money  rendered  heritable 
rmderedheri^   destincUione,  it  is  doubtful  whether  they  would  be  carried  by  a  testa- 
Son  s^to.  ment    The  case  of  Boss  v.  Boss,(l)  where  the  question  was  decided 
mitted.  jn  the  negative  with  reference  to  bonds  secluding  executors,  is  not 

conclusive,  because  the  opinions  of  the  judges  proceeded  partly  on 
the  ground  that  money  bonds  were  in  their  own  nature  heritable, 
except  in  so  far  as  affected  by  the  Statute  1661,  cap.  32,  and  the 
exclusion  of  executors  was,  in  their  opinion,  an  exclusion  of  the 

(A)  Gardner  v.   Ogilvie,  26  Not.  1867,  Minto  v.  Kirkpatrick,   23  May  1838,  11 

20  D.  106,  see  110.  Sh.  682 ;  Irvine  v.  Irvine,  16  July  1861, 

(•)    Rameay  v.  Lady  White,  26  June  18  D.  1867. 
1888,  11  Sh.  786.  (/)  Rat*  ▼.  Rose',  11  July  1809,  F.C.; 

(k)  See  2  Bell's   Com.   6th  ed.  p.  8 ;  and  see  oases  iu  Br.  Syn.  2829. 
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Statute.  The  question,  however,  is  virtually  decided  by  the  case  of  qhaftkb  «. 
Crawford  v.  The  Earl  of  Dundonald.(m)  The  truster  had  granted 
an  assignation  of  the  right  to  a  bill  debt  with  a  view  to  the  trustee 
leading  an  adjudication  in  her  favour,  and  subject  to  an  obligation 
to  denude  in  favour  of  the  truster,  her  sister,  or  assignee.  On  the 
death  of  the  truster's  sister,  an  action  was  brought  by  her  heirs, 
under  certain  testamentary  instruments,  to  have  it  found  and  de- 
clared that  the  trust  had  expired,  and  that  the  right  to  the  debt 
was  in  them.  The  Court  held  that  the  debt,  having  been  rendered 
heritable  in  the  person  of  the  truster's  sister  by  the  decree  of  ad- 
judication, could  not  be  transmitted  by  testament.  This  decision, 
we  think,  must  rule  the  case  of  money  rendered  heritable  by  a 
direction  to  invest  it  in  the  purchase  of  lands. 

(m)   Crawford  v.  Earl  of  Dtmdonald,  22  May  1838,  16  Sh.  1017. 
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CONSTITUTION  AND  INTERPRETATION  OF 
WILLS  AND  SETTLEMENTS. 


CHAPTEK  XII. 

FORM  AND  CHARACTERISTICS  OF  TESTAMENTAKY 

WRITINGS. 


I.  Authentication  of  Wills  and  Settlement*. 
II.  Alteration  of  the  Text  of  a  Will. 


III.  Of  Codicil*  and  Writing*  authenticated 
by  Reference. 


Form  of  will.  448.  Generalities. — The  law  of  Scotland  does  not  prescribe 

any  special  form  which  can  be  regarded  as  indispensable  to  the  due 
expression  of  a  testamentary  intention,  but  custom  has  established 
certain  forms  of  testamentary  instruments  by  which  estates  of  any 
description  may  be  most  conveniently  settled  or  bequeathed. 
Testament—  449.  Where  the  estate  consists  of  personal  or  moveable  pro- 

tion—TrastX-  perty,  and  the  testator  contemplates  an  immediate  distribution  of 
SStthJnTen^-  his  e8^ate  *fter  hi8  death,  his  will  may  be  conveniently  expressed 
Deed  of  entail.  {n  the  form  0f  a  testament  containing  an  appointment  of  executors. 
A  will  of  mixed  heritable  and  moveable  estate,  with  a  purpose  of 
immediate  succession,  may  take  the  form  of  a  general  disposition 
and  settlement.  Where  the  final  distribution  of  the  succession  is 
postponed  to  a  period  which  may  not  occur  until  a  considerable 
time  after  the  testator's  death,  provision  must  be  made  for  the  in- 
terim custody  and  management  of  the  estate ;  and  for  the  accom- 
plishment of  this  purpose  a  conveyance  of  Jhe  estate  to  trustees  is 
requisite.     As  the  purposes  of  modern  wills  usually  require  the  pre- 
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servation  of  the  testator's  estate  for  a  period  of  uncertain  duration,  chapteb  xn. 
the  machinery  of  a  trust  has  come  to  be  regarded  as  a  necessary 
part  of  a  will,  insomuch  that  the  trust-disposition  and  settlement 
has,  in  Scotland,  superseded  all  other  forms  of  settlement  for  the 
distribution  of  mixed  succession.  Settlements  of  landed  estate  in 
favour  of  a  series  of  heirs  are  sometimes  made  by  immediate  grant 
in  the  form  of  a  deed  of  entail,  sometimes  by  way  of  a  direction 
to  trustees  to  execute  an  entail  in  favour  of  heirs  named  and  de- 
signed, the  last  mentioned  form  being  often  chosen  where  the  set- 
tlor contemplates  the- 'acquisition  of  additional  property.  Testa- 
mentary purposes  may,  besides,  be  contained  in  other  deeds,  as,  for 
instance,  in  marriage-contracts,  of  which  we  shall  have  frequent 
occasion  to  speak. 

460.  The  formal  discussion  of  the  clauses  of  wills  and  settle-  Limits  and 
ments  in  their  relations  to  each  other  pertains  to  conveyancing,  and  ™uon  oi°th^° 
need  not  here  engage  our  attention.     The  consideration  of  the  8ubJect- 
meaning  and  legal  effect  of  testamentary  provisions  is  the  chief 
object  of  this  treatise,  to  which  a  knowledge  of  what  properly  be- 
longs to  conveyancing  may  be  regarded  as  introductory.     In  some 
parts  of  our  subject,  notwithstanding,  we  shall  occupy  common 
ground  with  the  writers  on  conveyancing,  and  particularly  in  some 
of  the  topics  discussed  in  the  present  chapter,  in  which  we  have  to 
consider  those  elements  in  the  constitution  of  wills  and  settlements 
which  have  relation  simply  to  their  validity  as  testamentary  writ- 
ings without  affecting  their  purpose  or  meaning. 


section  I. 
AUTHENTICATION  OF  WILLS  AND  SETTLEMENTS. (a) 

451.  I.  Statutory  Attestation. — For  many  purposes  it  is  ne-  where  date  im- 
cessary  to  determine  the  order,  in  point  of  time,  of  the  execution  of  {JX^  bewit- 
testamentary  instruments.     For  this  reason,  a  will  should,  if  pos-  nessed- 
sible,  be  executed  in  presence  of  witnesses,  since  a  holograph  will, 
not  executed  before  witnesses,  does  not  prove  the  date  of  its  exe- 
cution. 

462.  The  subject  of  the  formal  authentication  of  testamentary  statutes  reguiat- 
writings  belongs  properly  to  the  law  of  evidence.     It  may  be  suf-^tioD  oFtested 
ficient  to  refer  very  briefly  to  the  regulating  statutes  which  are  now  wflls  and  deed* 
in  force.    The  Act  1555,  cap.  29,  made  subscription  imperative,  sub- 
fa)  On  the  subject  of  the  validity  and     troductory  chapter  on  International  Law 
authenticity  of  testamentary  writings  exe-      (chapter  2,  section  2). 
cuted  abroad,  reference  is  made  to  the  in- 
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chapter  xit.  juct  to  certain  conditions  as  to  notarial  subscription,  which  were  su- 
perseded by  the  more  specific  regulations  of  the  Act  1579,  cap.  80. 
That  Act  requires  the  attestation  of  two  notaries  and  four  witnesses  to 
writs  not  signed  by  the  granter.  By  the  Act  1584,  cap.  4,  as  extended 
by  custom,  sealing  is  dispensed  with.  Under  the  Statute  1593, 
c.  179,  the  name  and  designation  of  the  writer  must  be  inserted  in 
the  body  of  the  writ  ;(6)  with  reference  to  which,  and  to  the  later 
Statute  1681,  it  has  been  held  that  the  addition  of  "writer  hereof 
to  the  name  of  one  of  the  witnesses  (designed  in  the  testing-clause) 
is  a  sufficient  compliance  with  the  terms  of  the  statute,  (c)  Where, 
in  a  testing-clause,  the  grantee  declared  that  he  had  subscribed 
these  presents,  consisting,  etc.,  stamped  according  to  law,  by  W.  M., 
therein  designed,  the  omission  of  the  word  "  written"  was  held  not 
to  be  material (rf)  By  the  Act  1681,  cap.  5  (Lord  Stair's  Act),  it 
is  enacted,  "  that  only  subscribing  witnesses  in  writs  to  be  sub- 
scribed by  any  party  hereafter  shall  be  probative,  and  not  the  wit- 
nesses insert  not  subscribing,  (e)  and  that  all  such  writs  to  be  sub- 
scribed hereafter  wherein  the  writer  and  witnesses  are  not  designed 
shall  be  null,  and  are  not  suppliable  by  condescending  upon  the 
writer,  or  the  designation  of  the  writer  and  witnesses."  The  sub- 
scription is  declared  not  to  be  effectual  unless  they  either  saw  the 
party  subscribe,  or  give  warrant  to  the  notary,  or  heard  him  acknow- 
ledge his  subscription  at  the  time.(/)  It  is  not  necessary  that  the 
acknowledgment  should  be  made  to  the  two  witnesses  in  presence 
of  each  other,  (y) 
Modem  statutes.  463.  The  Act  1696,  cap.  15,  regulating  the  subscription  and 
pagination  of  deeds  written  book-ways,  has  been  repealed  as  regards 
pagination  by  the  Act  19  &  20  Vict.  cap.  89.  By  the  Titles  to 
Land  Act  1858, (A)  "  all  deeds,  writs,  and  instruments  whatever/*) 
mentioned  or  not  mentioned  in  this  Act,  having  a  testing-clause, 
may  be  partly  written  and  partly  printed  or  engraved ;"  the  provi- 

(b)  Callander  v.  Callander1*  Trs.  17  Dec.  (/)  In  Morrison  v.  Maclean's  TVs.,  27 
1863,  2  Macph.  291.  Feb.  1862,  24  D.  626,  it  was  held  that  the 

(c)  Dronnan  v.  Montgomery,  1716,  M.  averment,  that  the  instrumentary  witnesses 
16,869 ;  Macpherson  v.  Macpherson,  7  Feb.  neither  saw  the  subscription  adhibited  nor 
1855,  17  D.  358.  heard  it  acknowledged,  most  be  proved; 

(d)  Johnston  v.  Pettigrew,  16  June  1865,  that  a  non  memini  was  not  proof;  and  (23 
3  Macph.  954.  Jan.  1868,  1  Macph.  804)  that  a  verdict 

(e)  A  trustee  does  not  seem  to  be  die-  discrediting  the  uncorroborated  testimony 
qualified  from  being  an  instrumentary  wit-  of  the  instrumentary  witnesses  on  the 
ness  to  the  trust-deed ;  Mitchell  v.  Miller,  matter,  and  supporting  the  attestation, 
1742,  M.  16,900,  nor  a  legatee  to  a  small  ought  not  to  be  interfered  with, 
amount ;  Ingram  v.  Steinson,  1801,  M.  (g)  Hogg  v.  Campbell,  12  March  1864, 
11  Writ,"  App.  2,  nor  perhaps  even  a  gene-  2  Macph.  849. 

nil  legatee ;  Graham  v.  Montrose,  1685,  M.  (A)  21  &  22  Vict.  c.  76,  {  84. 

16,887.     But  it  is  better  not  to  select  a  (t)  Pencil  writing  seems  to  be  adrais- 

party  beneficially  interested  for  a  witness,      sible;   Williamson  v.  Kennedy,  19  D.  443. 
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sions  in  regard  to  authentication  being  similar  to  those  of  the  older  chaptib  hi. 
statutes.  The  limits  of  this  treatise  preclude  us  from  attempting  to 
give  even  an  outline  of  this  branch  of  the  law  of  evidence  as  settled 
by  decisions,  (i)  The  subject  is  fully  treated  in  Mr  Dickson's  trea- 
tise on  Evidence,  and  in  the  works  of  Menzies  and  Bell  on  Convey- 
ancing.^ 

464.  It  is  necessary  here  to  take  notice  of  the  subject  of  the  pri-  Privilege  of 
vileges  accorded  by  custom  to  deeds  of  a  testamentary  nature  ;  un-  deeds  breUUoo 
der  which  description  are  comprehended  wills  of  moveable  estate  J^^^J 
and  deeds  containing  provisions  intuitu  mortis.  On  this  subject 
Erskine  has  observed,  in  a  passage  frequently  cited,  that "  testamen- 
tary deeds  are  so  much  favoured,  that  if  the  testator's  intention  ap- 
pears sufficiently,  they  are  sustained  although  not  quite  formal,  espe- 
cially if  they  be  executed  where  men  of  skill  in  business  cannot  be 
had."(in)  In  practice,  the  privileges  of  testamentary  deeds  are  con- 
fined to  the  single  case  of  notarial  execution.  By  a  custom  referred 
to  by  all  the  institutional  writers,(n)  and  which  has  now  the  force 
of  law,  a  testament  of  moveables  by  a  party  unable  to  write  may  be 
executed  by  one  notary  in  presence  of  two  witnesses.(o)  And  by 
the  Statute  1684,  cap.  133,  which  prohibits  clergymen  from  acting 
as  notaries,  there  is  an  exception  in  regard  to  "  the  making  of  tes- 
taments." The  effect  of  this  Act,  as  limited  by  judicial  construc- 
tion, is,  that  a  will  signed  for  the  testator  by  the  clergyman  of  his 
parish,  before  two  witnesses,  is  valid  and  probative,  (p)  The  pri- 
vilege in  question  does  extend  to  a  dispensation  with  the  statutory 
requisites  of  authentication.  Wills  executed  by  the  intervention  of 
clergymen  have  in  various  instances  been  set  aside,  in  respect  of 

(*)  It  may  be  kept  in  view  that  the  (o)  See  Bog  v.  Hepburn,  1628,  M.  16,960; 

doctrine  of  ret  interventus,  which  is  of  course  Stodart  v.  Arkley,  1799,  M.  16,857;  and 

inapplicable  to  testamentary  writings,  may  contra,  Oalletly  v.  Macfarlane,  1  Aug.  1848, 

be  founded  on  to  support  the  provisions  of  6  D.  1.    In  the  case  of  Ferric  v.  Ferris,  28 

a  contract  of  marriage  in  so  far  as  these  Jan.  1868,  1  Macph.  291,  where  a  notarial 

are  onerous.     Hence  the  mere  subscrip-  attestation  of  a  trust-settlement  of  heritable 

tion  of  the  party  may  be  sufficient.    See  and  moveable  estate  was  held  null  on  the 

Kibble  v.  Stevenson,  18  Dec.  1880,  9  Sh.  ground  that  one  of  the  subscribing  notaries 

288 ;  Dunlop  v.  Greenlees1  Tr*.,  2  Macph.  was  a  trustee  with  the  power  of  appointing 

1 ;  8  Macph.  (H.  L.)  46.  himself  factor,  and  receiving  remuneration 

(I)  Dicks.  Evid.,  §  686  etseq. ;  Menzies*  for  his  services, — itwas  held  that  the  instru- 
'  Lee.  on  Con  v.,  cap.  2 ;  Bell's  Lectures  on  ment  could  not  be  sustained  even  as  a  set- 
Con  v.,  p.  28,  et  seq.  As  to  the  forrfl  and  tlement  of  moveables,  the  deed  being  in  its 
style  of  trust-deeds,  see  the  Juridical  inception  a  deed  of  importance,  and  deal- 
Styles,  4th  ed.  vol.  i,  p.  267,  and  the  Titles  ing  with  the  grantee's  whole  succession, 
to  Lands  Acts  1868  and  1860.  See  the  cases  there  cited,  and  also  2  Pat. 

(m)  Ersk.  8, 2, 28.   See  Norvelv.  Ramsay,  415 ;  8  Pat.  866  ;  8  Pat.  671. 
1763,  M.  12,290;  Kerr  v.  Hay,  1708,  M.  (p)    Hepburn  v.    Waughton,  1606,   M. 

16,968  (bis).  16,827 ;   Williamson  v.  Vrquhart,  1688,  M. 

(»)  Stair,  8,  8, 84  ;  Ersk.  3,  2,  23 ;  1  Bell's  16,888. 
Com.,  6th  ed.,  324. 
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chaptbb  xii.  the  omission  of  certain  of  the  statutory  requisites,  e.g.,  the  omission 
to  state  that  the  clergyman's  subscription  was  adhibited  by  the  au- 
thority of  the  testator  \{q)  or  the  adhibition  of  the  name  of  the  tes- 
tator instead  of  that  of  the  clergyman,  (r) 
n ...  456.  II.  Holograph  Writings. — At  common  law  a  deed  or  tes- 

i  <omnioo  law 

requisites  of  the  tamentary  writing  holograph  of  the  granter  does  not  require  to  be 
holograph  wills,  attested,  but  is  completed  by  the  mere  subscription  of  the  writer. 
Such  writings  being  wholly  regulated  by  the  common  law(«)  admit 
of  the  application  of  a  very  liberal  rule  of  criticism  in  the  determi- 
nation of  questions  relating  to  their  authority  or  validity.     As 
early  as  the  time  of  the  institutional  writers,  (f)  the  privileges  of 
holograph  deeds  had  been  extended  to  such  as  were  holograph  in  the 
substantial  clauses, — as,  for  example,  in  the  case  of  testaments  holo- 
graph in  the  sums  bequeathed  and  in  the  names  of  the  legatees ;(«) 
while,  conversely,  holograph  writings  in  which  sums  or  names  were 
inserted  by  another  hand  were  deemed  invalid.    In  many  of  the 
subsequent  cases  relating  to  holograph  wills,  questions  have  arisen 
regarding  the  materiality  of  words  and  clauses  written  in  a  different 
hand  from  that  of  the  maker  of  the  deed. 
Holograph  writ-       466.  The  chief  difficulty  in  such  cases  consists  in  the  determina- 
te?d^hforhar  m"  ti°n  °f  ti*e  question  whether  a  holograph  writing  is  a  will  or  is  merely 
will,  or  u  a       a  memorandum  or  paper  of  instructions.     The  case  of  Munro  v. 

paper  ox  lnstroc-  . 

Couttsfx)  is  an  instructive  example.  A  testator  having  previously 
executed  a  trust-settlement  of  his  whole  estate,  and  also  a  will  in  the 
English  form,  and  wishing  to  alter  his  testamentary  dispositions, 
wrote  to  his  solicitor,  saying  "  I  send  you  the  codicil  I  wish  to  be 
made  to  my  last  will  and  testament.0  The  inclosure,  which  was 
dated  and  signed,  began — "  I  wish  a  codicil  to  be  made  to  my  last 
will  and  settlement  in  the  following  manner."  It  was  held  by 
Lord  Eldon,  on  a  consideration  of  the  correspondence  between  the 
deceased  and  his  solicitor,  and  other  facts  and  circumstances,  that 
the  paper  was  intended  as  instructions  for  the  preparation  of  a 
codicil,  and  was  not  testamentary.     In  Lowson  v.  Ford(y)  three 


tions. 


(?)  Mackenzie  v.  Burnett,  1688,  M.  16,838; 
Williamson  v.  Urquhart,  supra, 

(r)  Trail  v.  Trail,  1806,  M.  16,966.  See 
Gray  v.  BalUgerno,  1678,  M.  16,296. 

(«)  Stair,  4, 42, 6 ;  Ersk.  8, 2, 22 ;  1  Bell's 
Com.  6th  ed.,  824. 

(t)  See  Stair  and  Ersk.,  supra. 

(u)  Vane  v.  Malloch,  1676,  M.  16,886, 
and  case  of  Hartrte  there  cited ;  Ponton  v. 
Gillie*,  22  Jan.  1824,  2  Sh.  682,  N.E.  686. 

(x)  Munro  v.  CouUs,  8  July  1818, 1  Dow, 
487  ;  with  this  authority  it  is  difficult  to 


reconcile  the  decision  in  Scott  v.  Sceales,  6 
Feb.  1864,  2  Macph.  618,  giving  effect  tea 
letter  by  the  deceased  lady  to  her  man  of 
business ;  but  these  are  cases  admittedly 
of  great  difficulty. 

(y)  Lowson  v.  Ford,  20  March  1866,  4 
Macph.  681.  Another  paper  of  a  similar 
character  was  sustained,  in  respect  that  it 
bore  an  indorsation  in  the  hand  of  the  de- 
ceased that  her  trustees  would  act  upon  it 
in  case  she  should  be  taken  away  sud- 
denly. 
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signed  papers,  containing  lists  of  names  with  sums  of  money  written  qhattbb  xh. 
opposite  to  them,  were  held  to  be  mere  memoranda. 

467.  It  is  to  be  observed  that  there  are  two  elements  in  the  Extrinsic  evi- 
question,  whether  a  writing  is  of  a  testamentary  character — the  one  effectaonuuibfe. 
intrinsic,  and  the  other  extrinsic.     Where  a  holograph  will  or  co- 
dicil is  drawn  in  proper  form,  and  either  contains  a  regular  nomi- 
nation of  executors  or  trustees,  or  bears  reference  to  a  previously 
executed  will  or  trust-deed  containing  such  a  nomination,  it  would 

seem  that  extrinsic  evidence  is  not  admissible  for  the  purpose  of 
proving  that  it  was  not  intended  to  have  a  testamentary  opera- 
tion. (2)  On  the  other  hand,  where  a  writing  contains  no  words  of 
testamentary  disposition  or  intention,  but  is  simply  (as  in  the  case 
of  Low8on)  a  list  of  names  and  sums,  it  would  seem  to  be  incompe- 
tent to  set  up  such  a  writing  as  a  will  by  extrinsic  evidence  of  in- 
tention.^) Within  the  limits  of  these  two  extremes  extrinsic  evi- 
dence has  been  liberally  admitted,  for  the  purpose  of  ascertaining 
whether  papers  which  are  expressed  in  testamentary  language  are 
testamentary  writings,  or  are  merely  of  the  nature  of  drafts,  mi- 
nutes, or  instructions  for  the  preparation  of  such  writings.  (6) 

468.  A  mutual  contract  or  settlement  inter  vivos,  written  by  one  Bilateral  deeds, 
of  the  parties  and  signed  by  all,  will  not  always  receive  effect  as  a  ^°5^  par- 
holograph  writing  even  of  the  party  who  wrote  it  ;(c)  though  it  may  ties. 

be  validated  rei  interventu;  the  principle  being  that  there  is  no  con- 
tract unless  all  the  parties  are  bound.  But  in  the  case  of  MacmiL- 
lan  v.  Macmittan,(d)  an  entry  on  the  fly-leaf  of  a  family  Bible, 
signed  by  husband  and  wife,  the  entry  being  in  the  handwriting  of 
the  husband,  and  bearing  that  "  the  longest  liver  is  to  have  all  that 
remains  after  our  debts  are  paid,"  was  sustained  as  a  bequest  of  the 


(2)  In  the  case  of  Munro,  Lord  Eldon 
observed  that  extrinsic  evidence  was  pro- 
perly admitted,  "as  the  paper  was  of  a 
doubtful  and  ambiguous  character,  and  re- 
quired explanation,"  1  Dow,  451. 

(a)  "  I  know  of  no  instance  in  the  whole 
range  of  cases  of  this  class  in  which  a  mere 
enumeration  of  names  and  figures  was  held 
an  effective  declaration  of  testamentary  in- 
tention when  there  were  no  words  indicative 
that  the  names  were  intended  to  be  those 
of  parties  to  be  benefitted  by  the  testator, 
and  the  figures  to  be  indicative  of  bequests 
or  legacies  which  those  parties  were  to  re- 
ceive;" per  Lord  Cowan,  4  Macph.  688. 
May  we  venture  to  suggest  the  propriety  of 
reconsidering  the  decision  in  the  case  of 
Baird  v.  Jaap,  18  D.  1246,  where  the  word 


"To"  was  held  to  import  testamentary 
disposition.  There  is  a  clearly  marked 
distinction  between  the  cases  noticed  in 
the  introductory  part  of  the  chapter  on 
Uncertainty  (chapter  18),  where  a  wish  or 
request  is  held  equivalent  to  a  will,  and  giv- 
ing the  same  effect  to  the  dative  case,  which 
is  not  necessarily  governed  by  a  verb  of 
wishing  or  willing. 

(b)  See  the  cases  examined  in  chapter 
21  (Admission  of  Extrinsic  Evidence). 

(c)  Miller  v.  Farquharson,  29  May  1886, 
18  Sh.  889 ;  Spreul  v.  Wilton,  1809,  Hume, 

920. 

(d)  MacmiUan  v.  MacmiUan,  28  Nov. 
1860, 18  D.187  ;  and  see  Lawrie  v.  Lawns, 
14  Jan.  1869,  21  D.  240 ;  Wilson's  Tr$.  v. 
Stirling,  18  Dec.  1861,  24  D.  168. 
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CBAPTEB  III. 


Iii  what  CAMS  ft 
testamentary 
writing  it  pre- 
mised to  be 
holograph. 


husband  s  moveable  property.  On  this  case  Lord  Cuninghame  pb- 
served  :  "  In  an  ordinary  agreement  inter  vivos,  where  one  party  is 
set  free,  there  is  generally  a  presumption  that  the  other  had  the 
will  to  be  set  free  too.  But  here  there  is  no  such  presumption.  There 
is  no  ground  for  inferring  that  the  man  himself  wished  his  money 
to  go  otherwise  than  as  this  paper  plainly  says."(e)  It  would  seem, 
therefore,  that  a  mutual  will,  holograph  of  one  of  the  parties,  is  effec- 
tual as  a  testamentary  writing  of  the  party  by  whom  it  is  written. 
And  it  may  be  added  that  a  docquet  holograph  of  the  other  party 
would  operate  as  a  ratification  of  his  part  of  the  settlement.  {/) 

459.  It  appears  to  be  settled  by  authority  that  a  writing  purport- 
ing to  be  holograph  is  receivable  as  such  until  the  contrary  is  prov- 
ed,^) though  it  is  difficult  to  see  why,  when  the  instrument  is 
challenged,  the  burden  of  proof  should  not  be  thrown  on  the  party 
supporting  it     In  the  absence  of  any  statement  in  a  will  that  it 
was  written  by  the  granter,  an  executor  applying  for  confirmation 
undertakes  the  onus  of  proving  its  validity.  On  this  subject  Erskine 
has  observed: (A)  "  Holograph  writings  ought  regularly  to  mention 
that  they  are  written  by  the  granter ;  in  which  case,  they  are  pre- 
sumed holograph  unless  the  contrary  be  proved.     But  though  this 
should  be  neglected,  a  proof  of  holograph  would  be  admitted,  either 
comparatione  literarum^  or  by  witnesses  who  saw  the  deed  written 
and  signed."    In  the  case  of  Anderson  v.  Gill,(i)  the  appellants, 
founding  upon  a  dictum  of  Lord  Jeffrey  in  the  case  of  Tumbvtt  v. 
Doods,(k)  attempted  to  maintain  that  the  onus  of  proving  the  will 
to  be  the  deed  of  the  testator  was  shifted  by  merely  proving  that 
the  signature  was  in  the  same  handwriting  as  the  body  of  the  deed. 
But  it  was  ruled  by  Lord  Chelmsford,  affirming  the  judgment  of  the 
Court  of  Session,  that  it  is  incumbent  on  the  executor  to  show  that 
the  will  is  in  the  handwriting  of  the  deceased  whose  name  it  bears ; 
in  other  words,  that  it  is  holograph  of  the  granter.  (I)     This  rule 
applies  to  marginal  alterations  and  additions  to  holograph  writings, 
and  also  to  words  written  on  erasures ;  and  therefore  a  general  state- 
ment by  the  granter,  that  the  will  was  written  by  himself,  does  not 


(e)  18  D.  190. 

(/)  Johnstone  v.  Coldstream,  80  June 
1848,  5  D.  1297  ;  Laurie  v.  Laurie,  14  Jan. 
1859,  21  D.  240 ;  Maeintyre  v.  Mac/or  lane's 
Trs.t  1  Mar.  1821,  F.C.,  Dttrdop  v.  Green- 
lees'  Trs. ;  2  Macph.  1 ;  2  June  1865,  8 
Macph.  H.  L.  46. 

(<7)  Ersk.  8,  2,  22;  1  Bell's  Com.  5th 
ed  324.  Rothes  v.  Leslie,  1685,  M.  12,605; 
Turnbull  v.  Doods,  29  Feb.  1844,  6  D.  896; 


Robertson  v.  Ogilvies  Trs.,  20  Dec  1844,  7 
D.  286  ;  WaddeU  v.  WaddeWs  Trs.,  13  May 
1846,  7  D.  607,  per  Lord  Moncreiff. 

(h)  Erskine,  supra, 

(i)  Anderson  v.  Gill,  16  April  1858,  3 
Macq.  180. 

(*)  Turnbull  v.  Doods,  29  Feb.  1844,  6 
D.  908. 

(I)  8  Macq.  p.  186. 
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relieve  the  executor  from  the  necessity  of  showing  that  the  will  in   chaptib  m. 
its  altered  condition  is  an  authentic  testamentary  writing. 

460.  A  holograph  settlement  is  not  to  be  received  as  authentic  Signature  essen- 
unless  the  granter  has  authenticated  it  by  his  signature  ;  for  if  not  thentic&tion  of  * 
subscribed,  such  writs  are,  as  Lord  Stair  observes,"  understood  to  be  oroxuSi. W 
incomplete  acts,  from  which  the  party  hath  resiled;"  though  he 

adds,  "  if  they  be  written  in  count  books,  or  upon  authentic  writs, 
they  are  probative,  and  resiling  is  not  presumed."^)  In  accordance 
with  this  opinion,  an  unsigned  holograph  will,  though  commencing 
with  the  name  of  the  party,  was  unanimously  held  to  be  incomplete 
and  ineffectual (n)  Lord  Fullerton  justly  observed :  "The  neces- 
sity of  subscription  to  a  will  is  a  matter  which  depends  on  no  tech- 
nical rule,  such  as  the  use  of  dispositive  words  in  conveying  herit- 
age, but  is  familiar  to  all  the  lieges  without  exception.  Every  man 
knows  the  difference  between  a  deed  that  is  signed  and  one  that  is 
unsigned.  It  appears  to  me,  therefore,  that  the  deceased  must  have 
believed  and  understood  that  the  writing  was  not  effectual  so  long 
as  he  withheld  his  subscription  from  it,  and  that,  if  we  now  sus- 
tained it  as  a  valid  instrument,  we  should  be  making  a  will  which 
the  party  died  believing  to  be  ineffectual."(o)  But  a  notary's  holo-  Exception  in 
graph  docquet,  authenticating  the  deed  of  a  person  who  cannot  5*sc°|tnotorW 
write,  has  been  sustained  although  not  subscribed,  when  it  contain- 
ed the  notary's  name  in  gremio.(p)  And  an  unsigned  codicil  may 
be  adopted  by  a  holograph  docquet.  (q) 

461.  It  has  been  laid  down  by  some  authors,  perhaps  a  little  too  whether  hoio- 
broadly,  that  holograph  settlements,  as  they  do  not  afford  proof  of  pSujn^to  be 
their  own  dates,  are  presumed  to  have  been  executed  on  deathbed,  *ff.ect*d  by  the 

'  x  .       objection  of 

and  are  therefore  not  effectual  for  the  purpose  of  conveying  herit-  deathbed, 
age.     It  is  no  doubt  true  that  in  order  to  overcome  the  presump- 
tion of  deathbed,  the  date  must  be  supported  by  adminicles  of  evi- 
dence ;(r)  but  the  testator's  statement  as  to  the  date  is  an  element 
of  evidence  which  a  jury  is  entitled  to  take  into  view,  and  which 
will  not  require  very  strong  corroboration,  unless  there  is  reason  to 
apprehend  that  the  testator  had  a  motive  for  antedating  the  writ- 
ing. (*)     Lord  Moncreiff  was  of  opinion,  that  where  a  reduction  of  Presumption  as 
a  holograph  settlement  is  brought  on  the  ground  of  insanity  or  0f  supervening 
facility,  there  i6  no  presumption  that  the  deed  was  executed  at  a  msanit3r- 

(m)  Stair,  4,  42,  6.  (?)  See  cases  relative  to  codicils,  infra, 

(n)  Dunlop  v.  Dunlop,  11  June  1889,  1  section  3. 

D.  918;  but  see  Gillespie  y.  Donaldson's  (r)  Ersk.  8,  2,  22;  and  see  Stair,  8,  4, 

Trt.,  22  Dec.  1881,  10  Sh.  174.  29 ;  Ersk.  8,  8,  96. 

(©)  ID.  921.  («)    Waddell  v.  WaddelVs  TV*.,  16  May 

(p)  Cullen  v.  Thomsons,  1731,  M.  16,842;  1846,  7  D.  606;  and  see  Suttie  v.  Ross,  8 

Gordon  v.  Murray,  1766,  M.  16,818.  Feb.  1888, 16,  Sh.  435,  jwr  Lord  Pr.  Hoi*. 
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time  when  the  granter  is  proved  to  have  been  in  a  state  of  mental 
incapacity ;  bat  that  it  is  the  duty  of  the  holder  of  the  deed  to  bring 
such  evidence  as  may  satisfy  a  jury  that  the  deed  was  executed  at  a 
time  when  the  granter  was  capable ;  and  "  in  the  absence  of  any 
proof  to  the  contrary,  if  he  does  bring  before  them  pregnant  circum- 
stances of  real  evidence,  these,  when  combined  with  the  date  ex- 
pressed in  the  deed,  will  be  sufficient  to  warrant  a  verdict  against 
the  ground  of  reduction.w(0 

462.  Reduction  ex  capite  lecti  being  a  privilege  personal  to  the 
heir,  it  follows  that  a  holograph  settlement  of  heritage  is  effectual 
if  the  privilege  is  renounced,  (u)  And  it  may  be  added  that  the 
date  of  a  settlement  inter  vivos  can  neither  be  questioned  by  the 
granter  of  the  settlement,  (v)  nor  by  a  grantee  who  has  accepted 
the  conveyance  in  his  favour,  (x) 

463.  III.  Filling  up  of  Blanks. — By  the  Act  1696,  cap.  25,  it 
is  enacted,  u  That  for  hereafter  no  bonds,  assignations,  dispositions, 
or  other  deeds  be  subscribed  blank  in  the  person  or  persons'  name 
in  whose  favours  they  are  conceived,  and  that  the  foresaid  person 
or  persons  be  either  insert  before  or  at  the  subscribing,  or  at  least 
in  presence  of  the  same  witnesses  who  are  witnesses  to  the  subscrib- 
ing before  delivery.  Certifying  that  all  writs  otherwise  subscribed 
and  delivered  blank,  as  said  is,  shall  be  declared  null."  This  Act 
applies  to  trust-settlements  blank  in  the  names  of  the  trustees,  (y) 
According  to  Erskine,  the  names  of  the  disponees  will  be  presumed 
to  have  been  filled  in  before  delivery,  unless  the  contrary  be 
proved.  (2)  It  has  been  made  matter  of  question  whether  this  pre- 
sumption would  hold  good  though  the  name  of  the  disponee  were 
inserted  in  a  different  handwriting  from  that  of  the  body  of  the 
deed.  The  case  of  Donaldson  v.  Donaldson  is  an  authority  in  the 
negative  ;(a)  and  Professor  Menzies  justly  observes, (b)  that  it  would 
be  dangerous  to  risk  the  validity  of  a  deed  on  the  insertion  of  a  dis- 
ponee's  name  by  a  party  not  designed  in  the  testing  clause. 

464.  In  consequence  of  inattention  to  the  provisions  of  the  Sta- 
tute in  relation  to  the  filling  up  of  blanks,  deeds  of  settlement  have 
in  several  instances  been  defeated.     In  Pentland  v.  Hare,(c)  the 

(*)  Waddell  v.  WaddeWe  7W.,  7  D.  611  ; 
and  see  Suitie  v.  Ross,  supra. 

(u)  Tait  on  Evidence,  106 ;  Dickson  on 
Evidence,  \  764. 

(v)  E.  Dunfermline  v.  E.  Callander,  1674, 
1  Br.  Sup.  708. 

(x)  Scott  v.  Douglas,  1787,  M,  12,616, 
Elch.  "  Prescription,"  No,  12. 

(y)  Pentland  v.  Hare,  22  May  1829,  7 
Sh.  640. 


(z)  Ruddiman  v.  Merchant  Maiden  Hosp., 
1746,  M.  11,462. 

(a)  Er&k.  8,  2,  6 ;  Donaldson  v.  Donald- 
ton,  1749,  M.  9080. 

(b)  Menzies  on  Conveyancing,  8d  ed. 
p.  181. 

(c)  Pentland  v.  Hare,  22  May  1829,  7 
Sh.  646. 
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testator,  who  was  in  India,  executed  and  sent  home  two  trust-  qhaptkb  m. 
settlements  in  the  same  terms,  one  of  them  being  left  blank  in  the 
names  of  the  disponees,  but  with  instructions  to  his  agent  to  com- 
plete the  duplicate  in  the  event  of  the  perfect  copy  not  arriving. 
The  agent  accordingly  filled  up  the  blanks  as  directed.  The  per- 
fect deed  never  arrived.  The  duplicate  which  had  been  filled  up 
by  the  agent  was  afterwards  challenged  as  a  blank  deed  under  the 
Statute  1696,  and  the  objection  was  sustained.  In  Abernethy  v. 
Forbes^d)  the  validity  of  a  deed  of  entail  was  called  in  question  on 
the  ground  that  the  name  of  the  last  substitute  had  been  inserted 
outwith  the  presence  of  the  testamentary  witnesses.  But  the  en- 
tail was  held  to  be  effectual  in  relation  to  all  the  heirs  other  than 
the  party  whose  name  had  been  irregularly  inserted. 

466.  A  settlement  for  charitable  purposes  is  not  necessarily  in-  Blanks  in  settle* 
effectual  by  reason  of  the  occurrence  of  blanks  in  the  specification  ^e  pu^es? 
of  the  persons  intended  to  be  benefitted,  or  the  property  or  sum  of 
money  intended  to  be  applied ;  these  being  regarded  as  matters  of 
detail,  which  may  competently  be  left  to  the  discretion  of  trus- 
tees.^) But  it  would  seem  that  a  legacy  of  an  indefinite  sum  to 
an  individual  would  be  void  for  uncertainty,  unless  it  were  in  the 
nature  of  a  recompense  for  services  rendered,  or  for  a  rational 
cause.(/)  An  indefinite  bequest  may  be  made  effectual  by  being 
conjoined  with  a  power  to  trustees  to  fix  the  amount  of  the  pay- 
ment.^) 

SECTION  II. 
ALTERATION  OF  THE  TEXT  OF  A  WILL. 

466.  In  considering  the  effect  of  alterations  upon  wills,  it  is  ne- 
cessary to  attend  to  the  distinction  which  has  been  recognised  be- 
twixt tested  wills  and  wills  holograph  of  the  testator — a  distinction 
which  has  many  important  results  in  relation  to  the  law  of  inter- 
pretation of  wills,  and  which  tends  in  some  degree  to  neutralise  the 
tendency  of  such  decisions  as  that  of  the  Morgan  case, (A)  and  others 
about  to  be  noticed. 

(d)  Abernethy  v.  Forbes,  16  Jan.  1885,  of  Montrose,  17  Nov.  1830,  4  W.  &  S/846. 

13  Sh.  263.  See  infra,  chapter  24  (Charitable  Bequests) . 

{e)  HiU  v.  Burns,  14  April  1826,  2  W.  (/)  Stewart  v.  Stewart,  26  Nov.  1818, 

&  S.  80,  affirming  8  Sh.  889,  N.  E.  276 ;  F.O. 

Orichton  v.  Qrierson,  26  July  1828,  8  W.  &  (a)  Murray  v.  Fleming,  1749,  M.  4076 ; 

S.  329,  affirming  4  Sh.  663,  N.  E.  661 ;  Snodgrass  v.  Buchanan,  1806,  M.  "  Service 

Mags,  of  Dundee  v.  Morris,  1  May  1868,  8  of  Heirs,"  App.  No.  1. 
Macq.  134,  154,  overruling  Ewen  v.  Mags.         (A)  Mags,  of  Dundee  v.  Morris,  1  May 

1868,  3  Macq.  184. 
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CRAFT"  *»•       467. 1.  Alterations  upon  Deeds  not  Holograph. — From  an  early 


Authenticity  of  I*5™0*'  *n  the  history  of  our  law  it  has  been  regarded  as  a  settled 
wilk  not  hok-    proixreition  that  substantial  alterations  in  instruments  not  holograph 

graph  how  far  _       .  ..  ...  ,  -     .  t  ,  •*      * 

affected  by  aher-  are  fatal  to  their  authenticity,  the  reason  being  that  they  are  pre- 
sumed to  have  been  made  after  execution. (i)  We  are  not  aware 
that  any  good  ground  exists  for  the  distinction  (recognised,  cer- 
tainly, in  some  of  the  cases)  between  alterations  on  such  deeds 
written  manu  aliend,  and  alterations  holograph  of  the  granter.  On 
the  question,  What  is  a  substantial  alteration  ?  much  diversity  of 
opinion  has  prevailed.  Some  points,  however,  are  clearly  settled. 
Thus,  the  name  of  the  grantee,  if  he  takes  a  beneficial  interest,  is 
substantial^*:)  The  date  at  which  an  obligation  is  prestable  is  a 
material  part  of  the  deed  \{T)  so  also  is  the  sum  stipulated  to  be 
paid.(fn)  Alterations  in  the  testing  clause  are  almost  always  de- 
structive to  the  deed  ;  as,  for  example,  in  the  date  of  execution, (n) 
or  in  the  statement  of  the  number  of  the  pages,  (o)  In  a  deed  of 
entail,  the  restraining  clauses  are,  of  course,  substantial,  (p) 

468.  In  Grant  v.  Shepherdf(g)  where  an  entail  was  cut  down 
because  the  name  and  designation  of  the  first  heir  substitute  in  the 
destination  was  found  to  be  written  on  an  erasure,  Lord  Lynd- 
hurst  observed :  "  The  deed  therefore  being  clearly  improbative,  no 
evidence  can  be  admitted  to  prove  when  or  by  whom  the  altera- 
tions were  made ;  and  there  is  nothing  on  the  face  of  the  deed  it- 
self to  show  that  the  alterations  were  made  before  the  execution. 
.  .  .  The  presumption  of  law  therefore  is,  that  they  were  made 
afterwards."  (r)  But  to  this  statement  of  opinion,  which  would 
seem  to  predicate  the  absolute  nullity  of  all  conveyances  vitiated 
in  the  name'  of  any  of  the  grantees,  a  qualification  was  adjected. 
"  There  is  no  doubt,"  his  Lordship  continued,  "  that  a  deed  may 
be  good  in  part  and  bad  in  part.  Where  there  are  two  independ- 
ent provisions,  the  one  may  be  vitiated  by  erasure  and  the  other 
may  prevail,  as  in  the  case  of  a  deed  giving  a  legacy  to  A.  and  an- 
other to  B.    If  the  legacy  to  A.  be  vitiated  by  erasure,  yet  the  legacy 


Grant  r.  Shrp- 
kcrd. 


(i)  Stair,  4,  42,  19;  Erek.  8,  2,  20; 
Balfour's  Practicks,  868 ;  Mags,  of  Dun- 
dee y.  Morris,  8  Macq.  152,  per  Lord 
Chelmsford. 

(*)  Grant's  TV*.,  v.  Shepherd,  21  July 
1847,  6  Bell,  168,  affirming  6  D.  464 ; 
Reid  v.  Redder,  80  July  1840,  1  Rob.  188, 
affirming  18  Sh.  619. 

(/)  Kirkwood  v.  Patrick,  26  June  1847, 
9  D.  1861 ;  Howie  v.  Merry,  M.  "  Writ," 
App.  No.  8 ;  17  March  1806,  6  Pat.  101. 

(m)  Lawrie  v.  Reid,  1712,  M.  12,284. 


(n)  Smith  v.  Rankine,  80  July  1840,  1 
Rob.  178. 

(o)  Morrison  v.  Nisbet,  80  June  1829, 
7  Sh.  810 ;  Gaywood  v.  M'Keand,  19  June 
1828,  6  Sh.  991 ;  CassiUs  v.  Kennedy,  2 
June  1881,  9  Sh.  668. 

(p)  Fraser  v.  Fraser,  11  Mar.  1864,  16 
D.  8G8. 

(g)  Grant's  Trs.  v.  Shepherd.  21  July  1847, 
6  Bell,  158. 

(r)  6  Bell,  171. 
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to  B.  would  remain  good.  So  also,  where  there  is  a  grant  of  an  es-  chafteb  xh. 
tate  with  a  series  of  substitutions,  and  one  of  the  later  substitutions 
fails  by  reason  of  an  erasure,  that  would  not  affect  the  previous  es- 
tates. This  was  decided  in  the  Balbeithan  case, (a)  and,  as  it  would 
seem,  on  the  ground  of  those  estates  not  being  dependent  on  the 
subsequent  limitation."  (t) 

469.  It  is  on  the  principle  here  enunciated  by  Lord  Lyndhurst  Ensure  in  tros- 
(that  vitiations  in  the  name  of  a  grantee  affect  only  the  estate  or  ^eswntui*0* 
interest  given  to  him)  that  we  may  most  satisfactorily  rest  the  ritatetoedeed 
decisions   sustaining  deeds  of  trust,  notwithstanding  the  entire 
destruction  of  the  clause  of  conveyance  to  trustees.     In  the  earlier 
cases,(«)  the  difficulty  appears  to  have  been  avoided  by  holding 

that  the  deletion  of  the  name  of  one  trustee  was  immaterial  whilst 
there  remained  a  sufficient  conveyance  in  favour  of  the  others.  In 
Robertson  v.  Ogilvie's  Tru8teesy{x) — where  the  names  of  three  out 
of  seven  trustees  were  deleted — the  decision  proceeded  partly  on 
the  same  ground,  and  partly  on  the  ground  that  the  writing  in 
which  the  deletion  occurred  was  holograph.  But  the  principle, 
that  the  beneficial  interest  may  subsist  notwithstanding  the  de- 
struction by  deletion  of  the  conveyance  of  the  legal  estate,  was  dis- 
tinctly enunciated  by  Lord  Fullerton  in  the  following  passage : — 
"  In  the  first  place,  the  whole  beneficial  interests  created  by  the 
deed  are  left  uncancelled  and  untouched.  They  remain  the  un- 
equivocal expression  of  the  grantor's  intentions,  and  form,  in  truth, 
the  substantial  of  such  a  deed.  The  trust  is  nothing  but  the  ma- 
chinery for  carrying  those  intentions  into  effect ;  and,  so  far  from 
being  essential  to  the  support  of  the  beneficial  interests,  it  is  well 
known  that  these  interests  are  protected,  and  means  taken  for 
carrying  the  grantees  intentions  regarding  them  into  effect,  after 
the  whole  apparatus  contrived  by  him  for  that  effect  has  irrecover- 
ably fallen  to  the  ground.  This  consideration  would  go  far  to  sup- 
port a  defence  much  more  general  than  is  necessary  in  the  present 
case,  as  it  affords  a  strong  analogy  in  favour  of  the  proposition, 
that  a  total  failure  of  the  appointment  of  trustees  in  consequence 
of  erasure  in  all  the  names  might  not  be  fatal  to  the  deed."(y) 

470.  The  opinion  expressed  in  this  passage  received  complete  Alterations  on 
effect  in  a  subsequent  decision  of  the  First  Division  of  the  Court,(«)  ^l^^the  *»- 
where  a  trust-disposition  of  heritable  property,  not  holograph,  was  Jjjjj^  Whether 

A  AT A(*t  lift! 

W  Abernethie  v.  Forbes,  16  Jon.  1886,  (x)  Robertson  v.  OgUvifs  Trs.%  20  Doc. 

13  Sh.  268.  1844,  7  D.  286. 

(0  6  Ben,  172.  (y)  7  D.  246-6. 

(«)  Kemp  v.  Ferguson,  1802,  M.  16,949;  (z)    Royal  Infirmary  of  Edin.  v.  Lord 

Earl  of  Traquair  v.  Henderson,  26  June  Advocate,  28  June  1861,  28  D.  1218.     In 

1822, 1  Sh.  527,  N.  £.  486.  the  cases  of  omission  to  name  trustees,  or 

VOL  I.  Q 
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chaptik  xii.  sustained,  notwithstanding  the  deletion  of  the  names  of  the  whole 
of  the  trust-disponces.  The  ease  is  an  authority  also  in  favour  of 
the  competency  of  supplementing  the  provisions  of  a  tested  deed 
by  holograph  additions  on  the  margin.  The  truster  had  indorsed 
on  the  margin  of  the  deed,  and  op(M>site  the  deletion,  the  words, 
"  Managers  of  the  Royal  Infirmary  for  the  time  being/'  and  it  was  held 
that  those  words  might  receive  effect  as  a  holograph  memorandum 
appointing  the  Managers  of  the  Infirmary  for  the  time  being  trustees 
of  the  settlement. (o)  On  the  same  principle,  a  marginal  note,  holo- 
graph of  the  testator,  added  to  a  tested  deed,  leaving  "  to  A.  B.  the 
sum  of  £20  a  year,  provided  she  has  not  already  got  it  in  my  life- 
time," was  sustained  to  the  effect  of  qualifying  an  annuity  of  the 
same  amount  specified  in  the  body  of  the  deed.  (6) 

471.  The  case  of  Peddie  v.  Doig's  Trs.,(c)  in  which  a  codicil  was 
attempted  to  be  reduced  on  the  ground  that  the  precept  of  sasine 
was  written  on  an  erasure,  raises  the  important  question,  whether, 
in  the  event  of  a  codicil  being  vitiated  in  essentialibus,  the  settle- 
ment to  which  it  is  annexed  can  receive  effect  as  a  subsisting  testa- 
mentary writing?  The  judges  seem  to  have  been  generally  of 
opinion,  that  if  the  vitiation  were  absolutely  destructive  to  the  codi- 
cil as  an  authentic  expression  of  the  testator's  last  will,  it  would  be 
equally  fatal  to  the  settlement.  The  case  was  distinguished  from 
that  of  a  c<xlicil  insufficiently  authenticated,  and  which  is  therefore 
null  ab  initio  ;  whereas  in  the  case  where  the  testator  has  actually 
altered  his  settlement  by  a  codicil,  the  true  import  of  which,  by 
reason  of  the  vitiation,  cannot  be  ascertained,  it  would  seem  that 
the  revival  of  the  antecedent  settlement  would  be  virtually  making 
a  new  will  for  the  testator,  (d)  In  the  case  under  consideration, 
the  judges  were  of  opinion  that  the  insertion  of  the  precept  was 
not  an  alteration  in  essentialibus,  and  the  question  remained  unde- 
cided. 

472.  The  cases  upon  erasures  and  alterations  in  deeds  of  entail 
are  examined  in  the  subsequent  chapters  specially  treating  of  the 
law  of  entail,  and  it  has  been  thought  unnecessary  to  notice  them 
here,  enough  having  been  said  for  the  exposition  of  this  part  of  the 
subject,  (e) 


EntaO  cases. 


revocation  of  a  nomination  without  naming 
others,  the  machinery  of  administration  is 
supplied  by  the  Court ;  Melville,  petr.  8 
Mar.  1856,  18  D.  788. 

(a)  See  Kennedy  v.  Arbuthnot,  1722,  M. 
1681 ;  Richardson  v.  Biggar,  19  Dec.  1845,  8 
D.  815,  where  a  nomination  of  A.,  whom  fail- 
ing, B.,  to  be  the  testator's  executor,  was 


sustained,  although  the  word  "  whom'1  was 
written  on  an  erasure. 

(b)  Horabrugk  v.  Hombrugh,  1  Mar.  1848, 
10  D.  824. 

(c)  Peddie  v.  Doig'a  Trt.t  12  June  1867, 
19  D.  820. 

(d)  19  D.  828. 

(e)  Chapter  82,  infrn.    The  latest  cases 
are  Borthmck  v.  Glassford,  15  Nov.  1868, 
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473.  II.  Alterations  on  Holograph  Deeds. — The  principles  chapteb  m. 
applicable  to  the  alteration  of  tested  deeds  after  subscription  have  noiograph  alter- 
never  been  applied  with  the  same  strictness  to  holograph  writings.  Jjj^^ "* 
And  since  the  decision  of  the  House  of  Lords  in  the  Morgan  will  thenticitv  of  a 
ca8e,(/)  it  may  be  doubted  whether  any  conceivable  extent  of  alte- 
ration upon  the  text  of  a  holograph  will  would  have  the  effect  of 
rendering  it  ineffectual.    A  tested  deed,  to  be  effectual  in  law,  must 

appear  to  be  a  deed  that  has  never  been  changed,  so  that  the  sub- 
scriptions of  the  witnesses  and  granter  may  prove  the  whole  writing. 
If  part  of  it  appear  to  have  been  changed,  it  cannot  be  known  with 
certainty  what  was  the  state  of  the  document  at  the  time  when  it 
was  authenticated  by  the  granter's  subscription.  But  the  authen- 
ticity of  a  holograph  deed  does  not  wholly  depend  on  the  signature. 
In  the  case  of  Robertson  v.  Ogilvie's  Trs.,(g)  Lord  Mackenzie  ob- 
served, in  a  passage  quoted  with  approbation  in  the  Morgan  case, 
— "  A  holograph  deed  depends  mainly  on  the  handwriting  of  the 
granter  in  which  it  is  proved  or  admitted  to  be.  Then  the  ordi- 
nary doctrine  of  erasure  and  superinduction  cannot  apply ;  for  there 
is  no  room  to  say  that  the  alteration  or  change  was  not  made  by 
the  granter.  On  the  contrary,  being  in  his  handwriting  proves  that 
it  was  made  by  him  ;  so  that  it  stands  in  the  same  situation  as  an 
ordinary  deed  when  it  has  an  express  clause  mentioning  that  the 
alteration  was  made  by  the  granter. "(A) 

474.  In  the  case  of  the  Magistrates  of  Dundee  v.  Morris,(k)  the  Effect  of  memo- 
House  of  Lords  gave  effect  to  a  holograph  memorandum  indorsed  on^ori^hlar11 
on  a  will,  annulling  what  was  written  on  the  previous  pages,  and  j^^tln6  of 
declaring  the  granter's  intention  to  establish  an  hospital  in  Dundee,  the  testator. 

as  therein  described.  A  portion  of  the  clause  descriptive  of  the 
foundation  was  deleted,  including  the  word  "  hospital ;"  so  that, 
unless  the  deleted  passage  were  read,  there  was  no  specification  of 
the  purpose  of  the  trust.  Their  Lordships  sustained  the  memoran- 
dum ;  and  being  of  opinion  that  the  deletion  of  the  word  "  hospital" 
was  accidental,  they  held  themselves  entitled  to  read  it  for  the  pur- 
pose of  completing  the  sense  of  the  preceding  passage ;  although, 
in  construing  the  writing,  they  held  that  the  deleted  portion  could 
not  receive  effect  as  a  substantive  provision.  Id  the  subsequent 
case  of  Chapman  v.  Macbeans  Trs.,(J)  the   Court  sustained  the 

16  D.  37  ;  Gollan  v.  OoUan,  28  July  1868,  the  last  page  are  a  fortiori  confirmatory  of 

1  Macph.  U.  L.  65  ;  and  Howden  v.  Glass-  the  argument. 

ford,  7  July  1864,  2  Macph.  1817.  (k)  Mags,  of  Dundee  v.  Morris,  1  May 

(/)  Mags,  of  Dundee  v.  Morris,  infra.  1868,  8  Macq.  184. 

{g)  Robertson  v.  OgHvie's  Trs.,  20  Dec.  (I)  Chapman  v.  Macbeans  Trs.,  10  Feb. 

1844,  7  D.  236.  1860,  22  D.  746.     See  Adv.-Gen.  v.  Smith, 

(h)  7  D.  242.     The  cases  mentioned  in  1  March  1852,  14  D.  686  (second  point). 
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Authentication 
and  date  of 
holograph  addi- 
tions to  testa- 
mentary writ- 
ings. 


validity  of  a  short  codicil  which,  besides  being  so  ungrammatically 
expressed  as  to  be  almost  unintelligible,  contained  a  material  error 
in  the  name  of  the  legatee,  partially  corrected  by  deletion.  Lord 
Justice-Clerk  Inglis,  referring  to  the  case  of  Morris,  said,  "  If  it 
is  necessary  to  make  sense  of  the  deed,  you  must  read  the  part  of  it 
obliterated  as  if  it  was  not  obliterated, — a  doctrine  very  new  to  me 
certainly,  but  which  I  must  now  subscribe  to." 

475.  It  is  almost  superfluous  to  add,  that  unsigned  marginal 
additions  and  iuterlined  passages  in  holograph  writings  maybe  read 
as  part  of  the  deed  ;  the  validity  of  which  they  do  not  in  any  way 
affect,  (m)  But  in  a  question  of  deathbed,  the  date  of  such  altera- 
tions must  he  established  by  independent  evidence.  (»)  We  have 
already  seen  that  unimportant  holograph  additions  to  tested  deeds 
may  receive  effect  as  memoranda  of  alterations,  if  it  appear  that  the 
testator  intended  them  to  have  that  effect,  (p) 


Adoption  of  in- 
formal writings 
in  a  formal  will 
or  settlement. 


Adoption  of 
previously  exe- 
cuted writings. 


SECTION  III. 
OF  CODICILS  AND  WRITINGS  AUTHENTICATED  BY  REFERENCE. 

476.  No  description  of  writings  furnishes  so  many  examples  of 
the  danger  of  neglecting  the  formalities  of  attestation  as  that  of 
wills  and  testamentary  settlements.  Prior  to  the  case  of  Wilsonds 
Trs.(p)  there  is  no  instance  of  a  testamentary  deed  signed  by  the 
testator  having  been  sustained  which  was  neither  holograph,  tested 
in  terms  of  the  statutes,  nor  adopted  by  reference  in  a  subsequent 
authentic  testamentary  writing.  In  the  case  of  Rankine  v.  Reid,(g) 
an  attempt  was  made  to  support  a  codicil,  neither  tested  nor  holo- 
graph, upon  the  plea  of  favour  to  testamentary  WTitings,  but  the  plea 
was  overruled.  In*other  cases,  a  deed  may  be  set  up  by  the  aid  of 
the  plea  of  ret  inter ventus;  but  objections  to  the  formality  of  testa- 
mentary settlements  are^  almost  always  fatal,  (r) 

477.  The  adoption  or  authentication  by  reference  of  informal 
writings  may  be  in  either  of  the  following  modes : — (1)  A  testator 
may,  in  his  holograph  or  tested  settlement,  adopt  a  previously  xoritten 


(m)  Robertson  y.  Ogilvie's  Trt.,  eupra; 
Grant  v.  Stoddart,  27  Feb.  1849,  11  D. 
860;  Kempt  v.  Ferguson,  1802,  M.  16,949; 
Bruce  y.  Stewart,  1666,  2  Br.  Sup.  427. 

(»)  Durie  v.  Gibson,  1667,  M.  16,927 ; 
Johnstone  v.  Johnstone,  1688,  M.  17,068. 

(o)  Supra,  $  469.  See  alBO  Horsbrugh  y. 
Horsbrugh,  1  Mar.  1848,  10  D.  824,  and 
Nasmyth  y.  Hart,  27  July  1821,  1  Sh.  (Ap. 
Ca.)  66. 


(p)  WUsone's  Trs.  y.  Stirling,  24  D.  168. 
Here  the  codicil  was  holograph  of  one  of 
the  granters  only. 

(q)  Rankine  y.  Reid,  7  Feb.  1849,  11  D. 
548. 

(r)  It  seems,  however,  that  an  informal 
testamentary  writing  may  be  homologated ; 
Logan  y.  Logan,  27  Feb.  1823,  2  Sh.  263, 
N.  E.  222.  See  also  Macmillan  y.  MacmiUan, 
28  Nov.  1860,  13  D.  187. 
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paper,  which  may  be  either  holograph  and  unsigned,  or  signed  but   chaftib  xh. 
not  holograph,  or  neither  holograph  nor  signed.     The  adoption,  to 
be  effectual,  must  be  in  express  terms,  and  the  writing  intended  to 
be  adopted  must  be  so  described  as  to  admit  of  identification,  (a) 
(2)  A  testator  may  declare  that  informal  memoranda,  to  be  after-  Adoption  by  an- 
wards  written,  shall  be  binding  on  his  trustees  in  the  same  manner  whah^comp*- 
as  if  they  had  formed  part  of  the  settlement.     As  documents  not  ^{hentiatk>n 
yet  written  cannot  be  identified  by  reference,  the  same  necessity  Statutes. 
would  seem  to  exist  for  the  authentication  of  such  memoranda  as 
in  the  case  of  any  other  testamentary  writing.     However,  it  was 
held  that  a  testator  might  by  anticipation  give  authenticity  to  in- 
formal memoranda,  to  the  extent  of  validating  a  subscription  by 
initials,  (t)     And  by  the  decision  in  the  case  of  Wilsone's  Trs.  the 
rule  is  so  far  relaxed  (erroneously  as  we  venture  to  think)  that  a 
testator  may  now  adopt  by  anticipation  a  signed  codicil  not  holo- 
graph.^)    It  appears  to  us  that  the  attestation  of  a  will  cannot,  in 
any  reasonable  sense,  be  held  to  apply  to  a  codicil  subsequently 
executed;  that  the  decision  in  question  is  contrary  to  principle, 
and  a  direct  violation  of  the  provisions  of  the  Attestation  Statutes ; 
and  we  think  it  is  very  doubtful  whether  its  authority  would,  even 
at  this  interval  of  time,  be  recognised  in  the  court  of  ultimate 
appeal,  (x) 

478.  The  questions  that  have  arisen  upon  the  adoption  or  recog-  Adoption  by  in- 
nition  of  testamentary  writings  relate  chiefly  to  the  identification 
of  memoranda  referred  to  in  regular  testamentary  writings,  subse- 
quently executed.  The  best  mode  of  adopting  an  informal  writing 
is  by  a  holograph  docquet  on  the  writing  itself.  In  Macintyre  v. 
Macfarlane's  Trs.(y)  a  will,  which  was  neither  holograph  nor  tested, 
was  held  to  be  validated  by  the  addition  of  a  short  codicil  in  the 
testator's  hand,  commencing  with  the  words,  "1  add  to  this."  And 
where  a  testator,  by  his  deed  of  settlement,  provided  that  bequests, 
to  be  afterwards  declared,  should  be  effectual  if  written,  dated,  and 
signed  by  himself,  and  he  left  inter  alia  two  holograph  codicils  on 


donation. 


(s)  Inglis  v.  Harper,  18  Oct  1881,  6  W. 
&  Sh.  786,  reversing  6  Sh.  864  ;  Callander 
v.  Callander's  Trs.,  17  Dec.  1868,  2  Macph. 
291 ;  Baird  v.  Jaap,  infra, 

(t)  Baird  v.  Jaap,  16  July  1856,  18  D. 
1246. 

(u)  Wilsons' s  Trs,  v.  Stirling,  supra;  see 
Rankine  v.  Reid,  7  Feb.  1849,  11  D.  643; 
Dimdas  v.  Lewis,  18  May  1807,  Hume,  917, 
M.  "Writ,"  App.  No.  6;  and  compare 
Melvin  v.  Nieol,  20  May  1824,  8  Sh.  31, 
N.E.  21,  1  Ross'  L.  Ca.  432. 


(x)  The  precedent  has  been  followed 
by  the  First  Division  in  Young's  Trs.  v. 
Ross,  3  Nov.  1864,  8  Macph.  10.  In  Cros- 
bie  v.  Wilson,  2  June  1866,  3  Macph.  870, 
an  antecedent  dispensation  with  the  forms 
of  attestation  was,  by  the  Second  Division, 
held  ineffectual  to  validate  a  codicil  sub- 
scribed by  mark  in  the  presence  of  wit- 
nesses. 

(y)  Macintyre  v.  Macfarlane's  Trs.,  1 
Mar.  1821,  F.C. 
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cnvrTrii  in.  one  sheet  of  paper,  dated  at  the  commencement  and  signed  at  the 
end  of  the  second  codicil,  the  Court  held  that  the  signature  was 
sufficient  to  validate  both  the  codicils.  (2) 
Adnptumbjrf-  479.  When  the  recognition  is  by  a  separate  testamentary  writr 
munuuUof  date  ing,  it  is  usual  to  refer  to  the  paper  by  its  title ;  and  in  practice,  it 
kem  •  has  been  considered  sufficient,  in  the  case  of  contracts,  to  refer 
to  signed  plans  and  specifications  as  writings  signed  in  relation  to 
the  contract. (a)  In  this  manner,  also,  may  a  signed  inventory  of 
titles  be  incorporated  by  reference  in  a  conveyance  of  property.  On 
the  same  principle,  where  a  testator  appointed  an  executor  to  hold 
his  estate,  "  subject  to  the  payment  of  such  bequests  as  I  may  in- 
struct him  to  pay,  in  a  letter  signed  by  me  of  this  date,  to  the 
several  persons  therein  named," — the  residue  to  go  to  the  executor 
— and  the  testator  died  two  days  afterwards,  leaving  a  signed  letter 
of  instructions  not  holograph,  the  House  of  Lords  decided  that  the 
adoption  of  the  letter  in  the  probative  will  made  it  effectual,  and 
they  directed  an  issue  to  try  the  question,  whether  the  letter  founded 
on  was  the  one  referred  to  in  the  will,  (b) 

480.  It  is  not  necessary  that  the  document  adopted  by  reference 
should  be  subscribed  by  the  party.  The  mere  signature  of  the  party 
to  a  document  written  by  a  different  hand  is  not  authentication ; 
nor  is  it  needed  to  denote  the  completion  of  the  writing,  that  being 
fixed  by  the  reference  in  the  principal  deed.     The  signature  of  the 


Whether  signa- 
ture is  essential. 


(z)  Gillespie  v.  Donaldson's  Trs.,  22  Dec. 
1831,  10  Sh.  174.  See  Bryson  v.  Craw- 
ford, 1833,  12  Sh.  89;  Hamilton  v.  Moir, 
1710,  M.  17,028.  By  the  law  of  England 
an  attested  codicil  validates  an  unauthenti- 
cated  will  written  on  the  same  paper.  In 
De  Bathe  v.  Lord  Fingal,  16  Ves.  167,  a 
will  was  attested  by  only  one  witness;  but 
a  codicil  having  been  appended,  attested 
by  three  witnesses,  in  terms  of  the  10 
Car.  II.,  cap.  24,  which  was  declared  to  be 
a  codicil  to  the  will  thereunto  annexed, 
the  attestation  was  held  to  apply  to  the 
will.  And  where  a  will  was  left  blank  in 
the  attestation  clause,  and,  a  fortnight 
afterwards,  the  testator  appended  a  short 
codicil  undated,  but  signed  by  three  wit* 
nesses,  the  Court  of  Exchequer  held  that 
the  attestation  applied  to  the  whole  of 
what  was  written  on  the  paper,  on  the 
ground  that  the  codicil  contained  an  ex- 
press reference  to  the  will.  Doe  d.  Wil- 
liams v.  Evans,  1  Cr.  &  Mees.  42.  In  the 
later  case  of  Guest  v.  Willasey,  2  Bing. 
614,  it  was  ruled  that  the  execution  of  one 


of  three  codicils  on  the  same  sheet  of 
paper  was  sufficient  to  validate  the  whole 
series,  without  words  of  express  reference. 

(a)  See  Wilson  v.  Glasgow  #  S.-W.  By. 
Co.,  26  July  1761,  14  D.  J  ;  Aberdeen  By. 
Co.  v.  Blaikie,  28  Jan.  1861,  18  D.  627. 

(6)  Inglis  v.  Harper,  18  Oct.  1881,  6  W. 
&  S.  786,  reversing  6  Sh.  864 ;  Stewart  v. 
Watson,  1791,  Bell's  Oct.  Ca.  226.  In  the 
English  case  of  Aaron  v.  Aaron,  3  De  Gex 
&  8m.  476,  where  an  unattested  codicil  was 
referred  to  in  a  subsequent  duly  executed 
codicil,  written  on  a  separate  paper,  it  was 
held  that  the  former  was  thereby  rendered 
effectual  for  the  devise  of  real  estate.  A 
detached  attested  codicil,  of  course,  will 
not  cure  the  defects  of  a  prior  unattested 
writing  not  referred  to ;  and  a  general  re- 
ference to  prior  wills  and  codicils  will  be 
held  to  apply  only  to  such  as  are  regularly 
attested,  if  there  are  such  in  existence; 
Croker  v.  Marquis  of  Hertford,  4  Moore, 
P.O.  Ca.  389  ;  Allen  y.  Maddock,  11  Moore, 
P.C.  Ca.  427. 
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granter  is  a  very  important  element  in  the  proof  of  the  identity  of  chaptkb  m, 
the  writing  to  which  it  is  adhibited  with  that  referred  to  in  the 
will;  though,  of  course,  the  identification  might  be  established  by 
other  evidence,  (c) 

481.  A  mere  reference  narrative  to  a  previously  executed  writ-  Recital  not  equi- 
ing  is  not  equivalent  to  adoption.     In  order  to  give  validity  to  an  tion. 
informal  writing,  it  must  appear  that  the  reference  was  made  for 

the  purpose  of  importing  that  writing  into  the  operative  part  of  the 
will.(ri) 

482.  In  the  case  of  Blair  v.  Blair,(e)  it  was  decided,  after  very  pftp*r  of  in- 
anxious  consideration,  that  a  holograph  memorandum  of  instruc-  JoTb^reldfor 
tions  to  prepare  a  settlement  leaving  residue  to  an  eldest  son,  could  P^^T* tife^in 
not  be  read  for  the  purpose  of  controlling  the  settlement  itself,  by 

the  terms  of  which  the  residue  was  given,  not  to  the  eldest  son,  but 
to  the  whole  children  equally.  "  I  think,"  said  Lord  Moncreiff,  "  it 
is  most  dangerous  to  say  that  a  regularly  executed  deed  shall  be 
controlled  and  perverted  from  its  legal  import  by  reference  to  an 
unauthenticated  instrument,  said  to  contain  instructions  of  the  de- 
ceased for  making  a  deed  of  settlement.  Whatever  were  her  in- 
structions, the  deed  was  executed  by  the  testatrix  in  the  terms  in 
which  it  stands  ;  and  we  can  get  her  intention  nowhere  else  but  in 
that  deed.  We  know  not  what  circumstances  or  what  considera- 
tions may  have  occurred  between  the  time  when  the  paper  of  in- 
structions was  written  and  the  date  of  executing  the  deed."(/) 
There  is  however,  some  authority  for  holding  that  a  draft  may  be 
referred  to  for  the  purpose  of  correcting  clerical  errors,  (g) 

483.  Although,  as  we  have  seen,  the  reservation  of  a  power  to  Liberal  con- 

i.         -i  •     *  i  ...  »ii  ,       i      «    ,         l  •       .«  ,       .-l      struction of codi- 

alter,  by  any  informal  writing,  will  not  obviate  objections  to  the  Ciis  and  deeds  of 
formality  of  such  writings  in  respect  of  execution,  it  will  entitle  hto^nstyiee" 
them  to  a  favourable  construction  in  a  question  as  to  style.     Inde-  and  expression. 
pendently  indeed  of  any  reserved  power,  deeds  of  alteration  are  so 
far  privileged  that  they  are  binding  on  trustees  of  heritable  pro- 
perty although  informal  as  to  style.     For  example,  the  purposes  of 
a  trust  of  heritable  property  may  be  declared  by  testament  if  an 
effectual  conveyance  has  been  made  by  a  previous  settlement.  (A) 

(e)  Russell  v.  Freen,  14  May  1885,  13  Sh.  (g)  Bar  stow  v.  Kilvington,  6  Ves.  jun. 

752;  Gordon  v.  Anderson,  15  Feb.  1828,  593;  Milner  v.   Milner,  1  Ves.  sen.  106; 

3W.  &Sh.  1.  As  to  the  sufficiency  of  signa-  Blackwood  v.  Darner,  8  Phil.  468,  note; 

ture  on  the  last  sheet,  see  Mason  v.  Skinner,  CastellY.  Tag,  1  Curt.  Eccl.  298. 
16  Jur.  422.  (h)  Ballantyne  v.  Mags,  of  Ayr,  17  Jan. 

(d)  Boswell  v.  Boswell,  28  Jan.  1852, 14  1838,  16  Sh.  325  ;  Panton  v.  Gillies,  22 

D.  378 ;    Urquhart  v.   Urquhart,  20   Feb.  Jan.  1824,  2  Sh.  632,  N.  E.  686  ;  Cameron 

1861, 13  D.  742.  v.  Maekie,  29  Aug.  1838,  7  W.  &  S.  106, 

(<)  Blair  v.  Blair,  16  Nov.  1849, 12  D.  97.  affirming  9  Sh.  601.     And  a  will  may  be 

(/)  12  D.  108.  looked  to  for  the  purpose  of  explaining  a 
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chaptibxu.  The  trust  conveyance  itself  may  also  be  revoked  by  a  testament  ;(t) 
but  in  that  case,  if  the  testator,  instead  of  engrafting  new  purposes 
on  his  subsisting  settlement,  begins  by  revoking  it,  and  proceeds  to 
make  a  new  settlement  of  his  heritable  property  without  using  dis- 
positive words,  that  will  not  be  operative.  The  revocation  will  be 
effectual,  but  the  estate  will  result  to  the  heir-at-law.  (£)  The  case 
of  Barclay  v.  Griffiths  is  an  example  of  a  declaration  of  trust  in  a 
holograph  letter  engrafted  on  a  settlement  of  heritage.  (2)  A  holo- 
graph alteration  or  declaration  of  purposes  will  bind  the  heritable 
estate,  though  it  should  at  the  same  time  revoke  the  appointment 
of  trustees  contained  in  the  settlement,  (m) 

Forum.  484  The  question,  whether  a  document  is  a  testamentary  writ- 

ing, or  a  mere  instruction  to  prepare  a  will,  is  for  the  Court,  not  for 
a  jury.(n) 

trust-settlement,  where  the  two  writings  (k)  See  in/rat  chap.  13,  sect  6  (Revoca- 

are  parts  of  a  connected  scheme  of  disposi-  tion). 

tion ;  Campbell  v.  Campbell's  Trs.t  21  Dec.  {1)  Barclay  v.  Griffith*,  4  Mar.  1830,  8 

1866,  6  Macph.  206.  8h.  682.    But  see,  contra,  Stewart  v.  Bmllie, 

(•)  Willoch  v.  Ochterlony,  1772,  8  Paton,  27  Jan.  1841,  3  D.  463. 

669,  affirming  M.  6689 ;  Brack  r.  Hogg,  (m)  Kidd  v.  Kida\  9  June  1843,  6  D. 

28  Not.  1827,  6  Sh.  118 ;  Lath  v.  Leith,  6  1187. 

June  1848,  10  D.  1137;  Purvis'  Trs.  v.  (n)  Maclean  v.  Maclean's  Trs.,  14  Jane 

Purvis'  Ezrs.,  23  Mar.  1861,  23  D.  812.  1861,  28  D.  1099 ;  Munro  v.  CotUts,  1  Dow, 

487. 
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SECTION  I. 


POWER  TO  REVOKE. 

486.  The  granter  of  a  will  or  deed  of  settlement  is  in  general  wni  or  settle- 
entitled  to  revoke  or  alter  its  dispositions  whilst  the  instrument  and  "red^aSraia- 
the  estate  conveyed  by  it  remain  subject  to  his  control,  which  they  are  to^,andsubject 
held  to  be  so  long  as  the  instrument  is  undelivered.    And  where  by  a  power  of  revo- 
contract  of  marriage  the  husband's  estate  is  disposed  of  only  in  a  cer-  "  on' 
tain  event,  e.g.,  by  giving  it,  in  the  event  of  his  wife's  survivance,  to 
her  in  liferent,  and  to  the  children  of  the  marriage  in  fee,  the  settle- 
ment is  revoked  by  the  occurrence  of  the  alternative  event  of  the  wife's 
predecease,  and  a  new  settlement  may  then  be  made  for  different 
purposes,  (a)     A  settlement  of  heritable  estate  containing  a  clause 
dispensing  with  delivery,  (6)  and  a  will  or  disposition  of  moveables 
without  such  a  clause,  are  effectual  when  found  undelivered  in  the 
granter's  repositories,  or  in  the  custody  of  a  friend  or  agent  to  whom 
the  instrument  was  intrusted  for  safe  keeping.     Up  to  the  last 
moment  of  life  a  voluntary  settlement  of  the  granter's  estate  is  held 
to  be  ambulatory  and  revocable,  if  it  has  not  previously  been  de- 
livered to  the  grantee. 

486.  Delivery,  it  may  be  affirmed,  will  not  constitute  a  bar  to  Delivery  a  bar 

to  revocation 
(a)  Dickson  v.  SomerviUe's  Trs.,  3  Macph.      did  not  contain  a  clause  dispensing  with  where  vested  in- 

602 ;  16  May  1867,  5  Macph.  H.  L.  69.  delivery,  could  not  receive  effect  as  a  testa-  teres*  conferred 

(6)  It  has  lately  been  held  that  a  settle-  mentary  instrument ;  Anderson  v.  Robert-  on  the  &*****• 

roent  of  heritable  estate  which  was  not  de-  son,  21  Feb.  1867,  5  Macph.  508. 

Hrered  in  the  granter's  lifetime,  and  which 
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o*Arru 


Illustration  of 
the  effect  of 
delivery. 
Muriaon  ▼. 
Dick. 


Settlements  by 
deed  inter  vivos 
become  effectual 
by  delivery. 


*"*•  the  revocation  of  a  settlement  which  reserves  the  granter's  liferent, 
unless  a  beneficial  and  indefeasible  right  is  conferred  by  the  settle- 
ment on  a  person  in  existence  at  the  time  of  delivery.  For  exam- 
ple, where  a  mutual  postnuptial  settlement  by  spouses  was  revoked 
by  the  wife  as  donatio  inter  virum  et  uxorem,  and  the  deed  of  revo- 
cation was  objected  to  on  the  ground  that  the  settlement  thereby 
revoked  conferred  certain  rights  on  the  lady's  daughter,  for  whose 
behoof  the  settlement  was  alleged  to  be  retained,  it  was  found  that 
the  right  claimed,  not  being  a  vested  interest  but  only  a  spes  suc- 
cessionis,  did  not  bar  the  granter's  power  of  revocation.(c)  Again, 
where  a  young  lady,  at  the  suggestion  of  her  friends,  immediately 
on  coming  of  age  and  shortly  before  her  marriage,  executed  a  trust- 
settlement  inter  vivos  of  her  whole  estate  for  the  benefit  of  the  chil- 
dren of  her  then  intended  marriage,  whom  failing,  for  her  next  of 
kin,  reserving  her  own  liferent,  which  deed  she  soon  after  revoked, 
and  granted  in  place  of  it  an  antenuptial  contract  of  the  ordinary 
description,  the  revocation  was  sustained,  (d)  On  behalf  of  the  grant- 
er,  it  was  argued  that  she  was  entitled  to  have  the  deed  reduced  as 
having  been  granted  inconsiderately.  Lord  Eutherfurd,  while  ex- 
pressing doubts  as  to  the  sufficiency  of  that  ground  of  action,  held 
that  the  deed  was  revocable  in  its  own  nature,  on  the  ground  that 
there  was  no  jus  qucesitum  in  the  parties  for  whom  the  trustees  were 
to  hold.  "  That  a  party  may  grant  an  irrevocable  deed,"  he  ob- 
served, "  and  put  it  beyond  his  power  by  delivery,  and  vest  effec- 
tually the  property  so  conveyed  against  his  own  subsequent  acts  and 
deeds,  for  the  benefit  of  existing  parties  in  whom  by  that  deed  he 
creates  an  interest,  there  can  be  no  doubt.  But  such  a  case  has  no 
resemblance  to  the  present.  .  .  .  There  was  no  beneficiary  in 
whom  a  jus  queesitum  could  be  vested.  Upon  the  principle  now 
contended  for,  it  must  have  remained  good  all  her  life  ;  and  was  it 
to  be  held  that  by  such  a  deed  she  could  reduce  herself  directly  to 
the  state  of  an  alimentary  liferenter  merely  of  her  own  property,  in 
favour  of  parties  not  existing,  who  never  might  exist,  and  whose 
possible  existence  was  not  yet  the  subject  of  any  contract  with  any 
existing  party  ?  "  The  judgment  was  affirmed  by  a  majority  of  the 
judges  in  the  Inner-House  for  the  same  reasons,  (e) 

487.  It  is  not  to  be  doubted  that  the  delivery  of  a  deed  to  a 


(c)  Fernie  v.  Colquhouris  7Vt.f  20  Dec. 
1854,  17  D.  238.  The  questions  in- what 
cases  heirs  of  children  take  ajtu  crediti,  or 
vested  right,  under  marriage-contract  obli- 
gations, and  whether  grandchildren  or  sub- 
stituted heirs  take  any  such  interest  as 
would  prevent  a  discharge  of  the  contract 


by  the  spouses  and  the  heir  or  immediate 
issue,  are  considered  infra,  chap.  23,  sect 
2  (Marriage-Contract  Provisions). 

(d)  Murison  v.  Dick,  10  Feb.  1864,  16 
D.  529. 

(e)  16  D.  682.    Compare  this  with  Tony 
Anderson't  case,  2  June  1887, 16  Sh.  1073. 
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party  beneficially  interested  in  its  provisions,  or  to  trustees  for  his  qhaptib  mi. 
behoof,  will  completely  deprive  the  granter  of  the  power  of  revoca- 
tion, if  the  right  to  exercise  that  power  be  not  expressly  reserved. 
Thus,  in  the  case  of  Turnbulh  v.  Tawse,{f)  a  trust  was  created  by 
a  lady  for  the  purpose  of  conveying  the  residue  of  her  property  to 
her  children  nominatim,  after  payment  of  a  certain  debt,  and  under 
reservation  of  an  annuity  to  herself.     By  a  supplementary  trust- 
deed  she  attempted  to  increase  the  amount  of  the  debt  forming  a 
burden  upon  the  property.     Delivery  having  taken  place  construc- 
tively by  infeftment,  it  was  held  that  the  second  deed  could  not 
affect  the  interest  given  to  the  children.     Deeds  of  provision  con- 
veying special  subjects  to  a  child  or  children,  are  not  unfrequently 
delivered  to  the  grantees  in  the  lifetime  of  the  granter,  and  when 
so  delivered  they  confer  a  vested  right  on  the  objects  of  the  grant, 
of  which  they  cannot  be  deprived  by  a  subsequent  revoking  or  in- 
consistent will  or  deed  of  provision,  (g) 

488.  In  the  case  of  Smitton  v.  Tod9(h)  a  proprietor  of  heritable  Smitum  ▼.  Tod. 
subjects,  on  the  narrative  that  he  was  incapable,  from  facility,  of 
profitably  conducting  his  affairs,  conveyed  all  his  property  to  trus- 
tees for  the  purpose,  after  payment  of  debts,  of  providing  an  ali- 
mentary annuity  to  his  wife,  to  be  continued  on  her  death  to  him- 
self, the  residue  being  destined  to  the  children  of  the  marriage,  of 

whom  there  were  two  already  born  at  the  date  of  the  deed.  The 
trustees  took  delivery  by  infeftment.  It  was  strenuously  main- 
tained that  this  deed  was  revocable  as  a  postnuptial  contract ;  but 
the  Court  held  that  the  children  had  acquired  a  vested  interest  in 
the  estate,  which  was  sufficient  to  exclude  the  power  of  revoca- 
tion. 

489.  In  the  further  consideration  of  this  subject  it  is  to  be  ob-  whether  gnmt- 
Berved,  that  although  a  settlor  may,  as  we  have  seen,  divest  himself  ^JtSSto&T 
of  property  already  in  his  possession  by  a  delivered  gratuitous  deed,  "j^J^  bL^e 
it  has  never  been  decided  that  he  may  dispose  of  acquirenda  in  the  ment. 

same  manner.  It  appears  to  be  contrary  to  good  policy  to  permit 
such  an  absolute  renunciation  of  the  rights  of  property  by  a  party 
possessed  of  capacity  to  execute  a  deed.     In  the  case  of  Wright  v. 


(/)  Turnbulh  v.  Tawse,  15  April  1826, 
W.  &  S.  80,  reversing  2  Sh.  1.  On  the 
other  hand,  in  the  case  of  SommerviUe  v. 
SommerviUe,  18  May  1819,  F.C.,  a  deed  dis- 
posing of  heritage,  and  recorded  in  the 
Register  of  Sasines,  was  held  to  be  pre- 
sumably revocable  on  the  ground  that  it 
disposed  of  the  unwereitcu  of  the  granter's 
estate ;  and  the  precedent  was  followed  in 


Miller  v.  Dickson,  11  July  1826,  4  Sh.822, 
N.  E.  829  ;  and  Fernie  v.  ColquAoun'i  Trs., 
20  Dec.  1854,  17  D.  288. 

(g)  Napier  v.  Orr,  18  Nov.  1864,  8 
Macph.  67  ;  Sptnce  v.  Rom,  17  Nov.  1826, 
6  Sh.  18,  N.  E.  16. 

(h)  Smitton  v.  Toa\  12  Dec.  1889,  2  D. 
225 ;  Braidwood  v.  Braidwood,  26  Nov. 
1835,  14  Sh.  64. 
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cbaftib  xm.  Harleyy(%)  where  there  was  a  general  trust  conveyance  of  acquisiia 
et  acquirenda  for  the  purpose  of  alimenting  the  granter,  and  appro- 
priating the  balance  of  the  annual  income  to  the  support  of  his  wife 
and  family,  it  was  held  by  a  majority  of  the  Court  that  the  inter- 
ests of  the  wife  and  children  were  preferable  to  the  right  of  the 
creditor  in  a  debt  contracted  subsequent  to  the  publication  of  the 
deed.  The  Judges  seemed  to  have  found  great  difficulty  in  recog- 
nising the  husband's  alimentary  interest  to  any  effect ;  and  there  is 
much  force  in  the  observations  of  Lord  Fullerton,  who  held  that 
the  deed  was  ineffectual  against  creditors,  that  it  was  in  substance 
a  mere  trust  for  managing  the  husband's  property,  on  the  ground 
that  he  was  not  able  to  manage  it  himself,  and  that  it  was  incap- 
able of  operating  a  divestiture  of  the  property,  (j) 
Father  not  en-  490.  A  settlement  conferring  a  vested  right  upon  pupil  children, 
rights  of  minor  cannot  be  revoked  by  a  deed  consented  to  by  their  father  in  his 
children.  character  of  tutor  and  administrator.     And  accordingly,  where  such 

a  revocation  was  executed  by  the  parents  of  the  children,  the  Court 
set  aside  the  deed  in  an  action  at  the  instance  of  the  children's 
representatives.^)  And  it  was  observed,  that  the  children's  know- 
ledge of  their  legal  rights  during  minority  lent  no  support  to  a  plea 
of  homologation  in  a  question  with  their  representatives. 
Obligation  or  491.  A  letter  promising  payment  of  a  sum  of  money  to  the  per- 

son to  whom  it  is  addressed  after  the  writer's  death,  will  in  general 
be  presumed  to  be  a  testamentary  writing,  so  that  the  gift  will  be  de- 
feasible either  by  a  subsequent  revoking  instrument  or  by  the  death 
of  the  grantee  in  the  granter's  lifetime.  (Z)  But  where  words  of  obliga- 
tion are  used,  it  will  be  construed  as  a  binding  provision. (m) 
Constructive  492.  In  considering  the  question,  whether  a  particular  settle- 

delivery  of  •  i  i     ?        i   i  •  ••  i 

settlements.  ment  has  become  irrevocable  by  delivery,  it  is  necessary  to  keep  in 
view  the  various  modes  in  which  the  granter  may  give  delivery 
constructively  without  transferring  the  custody  of  the  writing. 
Without  entering  on  a  formal  discussion  of  the  subject,  it  will  be 
sufficient  to  refer  briefly  to  such  cases  of  constructive  delivery  as 
illustrate  the  law  in  regard  to  the  revocation  of  settlements.  The 
cases  of  Smitton  and  Wright,  already  referred  to,  are  examples  of 
constructive  delivery  by  giving  infeftment  and  putting  the  settle- 
ment upon  record,  (n)     Delivery  by  infeftment  is  effectual,  on  the 

(i)  Wright  v.  Hurley,  2  June  1847,  9  D.  (I)  Trotter  v.  Trotter,  1  Dec.  1842,  6  D- 

1151.  224;  Miller  v.  Milne's  Trs.,  8  Feb.  1869, 

(> )  9  D.  1169.    See  Morrice  v.  Sprot,  27  21  D.  877. 

June  1846,  8  D.  918.    As  to  the  validity  (m)  Duguid  v.  CaddaVe  TV*.,  29  June 

of  such  trusts,  see  chap.  16,  sect.  1.  1881,  9  Sh.  844. 

(k)    Macgibbon  v.    Mat  gibbon,   6   Mar.  (n)  See  also  Ersk.  8,  3,  91  ;  Leekie  v. 

1862,  14  D.  606.  Leekie,  1776.  M.  11,681. 
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principle  that  the  subject  itself  is  transferred  to  the  grantee.     And,  chaptbb  xm. 
on  the  same  principle,  we  think  that  delivery  of  a  moveable  subject 
in  implement  of  a  settlement  would  be  held  equivalent  to  the  de- 
livery of  the  settlement  itself  as  regards  the  right  to  that  sub- 
ject, (o) 

493.  The  doctrine  has  been  laid  down  in  general  terms  by  Presumed  deii- 
writers  on  the  law  of  evidence, (p)  that  deeds  in  favour  of  the  SSiy,8™ 
granter's  wife  or  children  are  effectual  without  delivery,  on  the 
ground  that  the  father  of  a  family  is  the  proper  custodier  of  writ- 
ings in  their  behalf.     An  examination  of  the  authorities  will  show 
that  nothing  more  is  intended  by  this  proposition  than  that  provi- 
sions in  favour  of  members  of  the  granter's  family,  though  con- 
ceived in  the  form  of  deeds  inter  vivos,  are  effectual  if  found  unde- 
livered in  his  repositories  after  his  death.(g)     It  never  could  be 
seriously  maintained  that  the  retention  of  the  custody  of  deeds  of 
gratuitous  provision  by  the  granter  could  have  the  effect  of  barring 
his  right  of  revocation  ;  and  for  this  obvious  reason,  that  it  could 
not  be  known  until  after  his  death  whether  he  intended  to  hold 
them  as  delivered  deeds.     Accordingly,  in  the  case  of  Downie  v. 
MackiUop,(r)  it  is  assumed  in  the  judgment  that  a  bond  of  provi- 
sion in  favour  of  the  granter's  daughters,  purporting  to  be  irrevoc- 
able, would  not  have  been  effectual  as  a  deed  inter  vivos  had  it  re- 
mained in  the  father's  possession,  though,  in  consequence  of  the  deed 
being  delivered  to  the  trustees,  who  put  it  upon  the  record,  it  was 
held  to  be  irrevocable. 

494.  The  power  of  revocation  possessed  by  the  granters  of  mutual  To  what  effects 
settlements  depends  upon  the  nature  of  the  instrument,  whether  mutuLTsettie- 
voluntary  or  obligatory;  and  the  same  deed  may  be  obligatory  as  hwethewiw 
regards  the  mutual  or  reciprocal  provisions  contained  in  it,  and  re-  of  vocation, 
vocable  as  regards  the  provisions  which  it  makes  for  third  parties,  (s) 
In  the  case  of  settlements  by  spouses,  the  element  of  reciprocity  has 
generally  been  considered  to  impart  an  obligatory  character  to  the 
settlement  as  a  whole  \(f)  and,  on  the  same  principle,  mutual  settle- 
Co)  See  1  Bell's  Com.  5th  ed.  276,  as  to  («)  Hogg  v.  Campbell,  24  Feb.  1868,  1 
tradition  of  moveables.                                     Macph.  647 ;  Lang  v.  Brown,  24  May  1867, 
(p)  See  Dickson  on  Evidence,  \  939,  and     6  Macph.  789.    Here  a  mutual  postnuptial 
cases  there  referred  to.                                      settlement  was  held  to  be  binding  in  rela- 
te) Stair,  1,  7,  14 ;  Ersk.  8,  2,  44 ;  Bell's     tion  to  the  provisions  which  it  contained  in 
?*•  }  24 ;  Forrest  v.  Wilson,  1  July  1858,      favour  of  the  spouses,  but  revocable  in  re- 
20  D.  1201.                                                       lation  to  its  provisions  in  favour  of  the 
(r)  Downie  v.  MaekiUop,  5  Dec.  1848,  6     children  of  the  marriage.    See  also  Dick- 
D.  180.    In  Forrest  v.  Wilson,  1  July  1868,      eon  v.  SomervilWe  Tre.,  8  Macph.  602 ;  16 
20  D.  1201,  the  rule  in  question  was  so  far     May  1867, 5  Macph.  H.  L.  69. 
recognised,  that  an  undelivered  deed  of         (t)  Kidd  v.  Kidd,  10  Dec.  1868,2  Macph. 
provision  was  received  in  evidence  of  cer-     227 ;  Anderson  v.  Oarroway,  27  Jan.  1887, 
tain  transactions  which  it  narrated.                 15  Sh.  485. 
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chaptvb  xin.  mcnts  by  strangers  in  favour  of  each  other  are  held  to  be  onerous 
deeds,  so  as  not  only  not  to  be  revocable  by  one  of  the  parties  with- 
out the  consent  of  the  other,(«)  but  in  certain  cases  to  be  binding  in 
questions  with  creditors,  (x)  The  granters  of  a  mutual  settlement 
may,  however,  reserve  to  themselves  the  power  of  separate  revoca- 
tion under  such  conditions  as  they  think  fit.(y)  The  reservation  is 
sometimes  in  the  form  of  a  power  to  each  of  the  parties  to  revoke 
to  the  extent  of  their  respective  interests.  In  the  construction  of 
a  power  so  expressed(z)  it  was  held,  that  a  general  revocation  of  a 
mutual  settlement  by  one  of  the  parties  implied  a  revocation  of 
every  bequest  contained  in  it  to  the  extent  of  that  party's  interest  in 
the  subject  of  conveyance,  and  not  a  mere  withdrawal  of  one-half  of 
the  estate  from  the  operation  of  the  settlement.  Had  the  latter  con- 
struction been  adopted,  all  the  pecuniary  legacies  must  have  been 
paid  in  full,  and  the  loss  would  have  fallen  wholly  on  the  residuary 
legatees,  whereas,  on  the  construction  which  was  adopted,  legacies 
as  well  as  shares  of  residue  were  diminished  in  rateable  proportion. 
Postnuptial  con-  495.  The  most  important  application  of  these  principles  is  to 
nage!  in  what  the  case  of  postnuptial  contracts  of  marriage.  The  general  rule  is, 
J^towhjSWe'  *kat  w^ere  provisions  are  granted  by  both  spouses,  and  such  provi- 
effect.  sions  are  rational  and  equal,  the  mutual  considerations  render  the 

contract  onerous,  so  that  it  cannot  be  altered  by  either  without  the 
consent  of  the  other,  (a)  But  where  the  provision  is  without  con- 
sideration, or  where  the  counter  provisions  are  inadequate,  the  con- 
tract is  revocable  on  the  part  of  the  spouse  wrho  suffers  prejudice  as 
being  donatio  inter  virum  et  uxorem.  The  right  of  separate  revoca- 
tion in  such  a  case  is  not  excluded  by  a  declaration  requiring  the 
consent  of  both  parties,  (b)  In  the  case  last  cited,  it  was  observed 
that  strong  inequality  was  required  to  set  aside  the  contract ;  and 
a  clause,  forfeiting  the  wife's  provisions  in  case  of  a  second  marriage, 
was  held  to  constitute  such  inequality  as  entitled  her  to  revoke.  In 
this  case  also  the  question  was  raised  (with  reference  to  the  equal- 
ity of  the  provisions),  whether  the  husband's  means  were  to  be 
looked  to  as  at  the  time  of  the  execution  of  the  contract,  or  as  at 
the  time  of  his  death — the  judges  being  divided  in  opinion  on  the 
point,  (c)  The  question  was  again  raised  in  the  case  of  Nisbettv. 
Nisbett's  Trs.,(d)  where  a  majority  of  the  judges  expressed  an  opi- 

(«)  Hogg  v.  Campbell,  supra.  (a)  Hepburn  v.  Brown,  6  June  1844,  2 

(x)   Van*  Agnew  v.  Stewart,  81  July  1822,  Dow,  342. 
1  Sh.  (Ap.  Ca.)  820.  (b)  MWeOl  t.  Steel's  Trs.,  8  Dec  1829, 

(y)  Nimmo's  Trs.  v.  Hogg's  Trs.%  24  June  8  Sh.  210. 
1840,  2  D.  458.  (c)  M >NeiU  v.  Steel's  Trs.,  supra. 

(z)  Wilsons' s  Trs.  v.  Stirling,  18  Dec.  1861 ,  (d)  Kisbett  v.  Nisbett's  Trs.,  24  Feb.  1885, 

24  D.  168.  Compare  this  case  with  Bisset  v.  13  Sh.  617. 
Walker,  1 799,  M.  "  Deathbed,"  App.  No.  2. 
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nion  that  the  state  of  the  husband's  affairs  was  to  be  regarded  as  at  chaptib  hu. 
the  time  of  the  execution  of  the  contract  What  degree  of  inequa- 
lity in  the  provisions  of  a  postnuptial  contract  will  be  sufficient  to 
authorise  a  revocation,  is  necessarily  a  question  of  circumstances. 
It  may,  however,  be  observed  that  where  the  parties  have  entered 
into  an  antenuptial  contract  of  marriage,  that  contract  is  held  to 
satisfy  their  onerous  obligations  in  respect  of  the  marriage  ;  and 
gratuitous  alterations  on  the  antenuptial  provisions,  whether  by  way 
of  extension  or  of  restriction,  are  regarded  as  donations,  and  are 
therefore  revocable,  either  by  voluntary  act(e)  or  by  the  bankruptcy 
of  the  husband.  (/) 

496.  Mutual  settlements  are  usually  classed  amongst  the  de-  Doctrine  of  con- 

structivc  cUjli- 

scription  of  deeds  which  are  held  to  be  either  constructively  deli-  very  of  mutual 
vered,  or  to  be  effectual  without  delivery,  (g)    The  case  of  Brown  v. Bettlement8- 
The  Advocate-General(h)  may  be  referred  to  in  illustration  of  the 
principle  of  the  constructive  delivery  of  mutual  settlements.     The 
appellants,  along  with  their  deceased  sister,  had  executed  a  mutual 
settlement  of  their  whole  estate  and  effects  in  favour  of  each  other, 
and  of  the  heirs  and  assignees  of  the  last  survivor.     Lords  Jeffrey 
and  Cuninghame,  in  the  Court  of  Exchequer,  decided  that  this  was 
a  testamentary  disposition,  and  therefore  chargeable  with  legacy- 
duty,  but  the  judgment  was  reversed  in  the  House  of  Lords,  on  the 
ground  that  the  disposition  was  delivered,  and  therefore  an  irrevoc- 
able conveyance  inter  vivos  of  the  joint  estate.     Lord  St  Leonards 
observed, — "  The  debts  provided  for  by  this  instrument  are  such  as 
might  be  contracted  by  any  of  the  sisters  during  their  lives  ;  and  I 
think  it  clear  that  those  debts  were  a  charge  not  upon  the  share  of 
each  only,  but  a  charge  upon  the  whole  fund.     It  was  argued  at  the 
bar  that  that  would  lead  to  great  absurdity  and  inconvenience.     It 
might ;  but  it  was  not  an  illegal  provision,  and  it  must  be  remem- 
bered that  these  ladies  were  not  likely  to  feel  any  embarrassment 
from  such  a  stipulation,  (i) 

497.  The  effect  of  actual  delivery  of  an  instrument  to  the  gran-  Conveyance 
tee  (as  distinguished  from  mere  retention  for  his  behoof),  in  divest-  order  to  defeat 
ing  the  granter  and  excluding  the  claims  of  his  creditors,  is  seen  ^^ST1 
ia  the  cases  relating  to  conveyances  in  fraud  of  legitim.     Thus,  in  takes  a  vested 


interest. 


(«)  Jardine  v.  Currie,  17  June  1830,  8  (g)  Fernie  v.  Colquhoun's  Trs.,  30  Dec. 

Sh.  937 ;  MaelacMan  v.   Watson,  6  July  1864,  17  D.  233. 

1889, 1  D.  1177.     See  Erak.  1,  6,  80;  2  (A)    Brown  v.  The  Adv.-Gen.,  28  June 

Bell's  Conveyancing,  850.  1862,  1  Macq.  79  ;  reversing  judgment  of 

(/)  Galloway  v.  Craig,  17  July  1861,  4  C.of  Ex.,  3  Feb.  1849,  Exch.  Rep. 

Macq.  267  ;  and  see  Dunlop  v.  Johnston,  2  (t)  1  Macq.  90.     See  Wilsone's  Trs.  v. 

Apl.  1867, 1  L.  Rep.  Sc.  Ap.  109,  6  Macpli.  Stirling,  18  Dec.  1863,  24  D.  168. 
H.  L.  22,  stated  infra,  chap.  23,  \  8. 
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QHAPTiB  mi.  Hog  v.  Hog,(k)  where  a  father  conveyed  bank  stock  to  his  son  inter 
vivos,  subject  to  a  latent  understanding  that  the  produce  should  be 
invested  in  land  after  the  father's  death,  the  dividends  being  drawn 
in  the  meantime  by  the  father,  it  was  declared  by  the  House  of 
Lords,  reversing  the  decision  of  the  Court  of  Session,  that  the  shares 
in  question  "ought  to  be  considered  as  subject  to  the  pursuers 
claim  of  legitim."     But  in  the  subsequent  case  of  Collie  v.  Piries 
Tr8.,(l)  where  a  bond  of  provision  was  delivered  to  trustees,  with 
the  explanation  that  the  granter  wished  it  to  be  made  an  irrevoc- 
able and  final  deed,  such  delivery  was  held  sufficient  to  withdraw 
the  subject  from  the  legitim  fund. 
Dwds  in  the         498.  With  reference  to  the  doctrine  of  Lord  Stair,  (m)  that  deeds  in 
trarte/pre*      the  hands  of  a  third  person  are  presumed  to  have  been  delivered  for 
hdd^oHjihoof  *^e  grantee's  behoof,  unless  the  contrary  be  proved  by    the  writ- 
of  the  grantee,    ing  or  oath  of  the  granter,  it  is  observed  by  Erskine(ft)  that  in 
special  cases  the  purpose  of  such  depositation  may  be  proved,  not 
only  by  the  grantee,  but  by  the  oaths  of  the  writer  and  testamen- 
tary witness.    But  he  adds  : — "  After  a  deed  appears  in  the  custody 
of  the  grantee,  the  presumption  of  delivery  to  him  is  so  strong  that 
it  can  in  no  case  be  elided  but  by  his  own  oath  or  writing,  and  if 
the  delivery  be  confessed  by  the  granter  or  his  representatives,  the 
deed  becomes  the  absolute  right  of  the  grantee,  not  to  be  defeated 
under  the  pretence  of  its  having  been  granted  in  trust,  unless  the 
trust  be  proved  either  by  the  signed  declaration  or  by  the  oath  of 
the  trustee.w(o) 

499.  On  this  passage  the  observation  of  Lord  Colonsay  in  the  case 
Qualification  of  of  Ml  Asian  v.  Glen,  appears  to  be  well  founded : — "  The  doctrine  of 
Engines  doc-  jjrskine  upon  this  subject,"  he  says,  "  is  not  to  be  taken  without 
qualification,  otherwise  it  is  not  very  clear  on  what  ground  an  issue 
could  be  granted  ;  for  the  matter  would  be  reduced  to  a  presump- 
tion in  favour  of  the  grantee,  which  is  not  the  state  of  the  law  as 
an  absolute  proposition.  A  party  may  have  possession  of  a  deed, 
and  the  presumption  of  law  may  generally  be  that — that  party  being 
the  beneficiary  under  the  deed — it  was  delivered  to  him  for  the  pur- 
pose of  being  so  held  by  him.  But  that  proposition  may  undergo 
many  qualifications,  and  the  whole  circumstances  of  each  case  must 
be  looked  at."(p)     In  the  case  in  which  these  observations  were 

(*)  Hog  v.  Hog,  1804,  M.  "  Legitim/'  (m)  Stair,  4,  42,  8. 

App.  No.  2,  4  Pat.  681.  (n)  Ersk.  8,  2, 48;  Dickson  on  Evidence, 

(I)  CoUie  v,  Pine's  Trs.,  22  Jan.  1861,  }  977,  and  cases  there  cited. 

18  D.  606.    Bee  also  Kerr  v.  Kerr,  1676,  (o)   See  Dickson  on  Evidence,  {  960  et 

M.  8248 ;    Lindoret  v.  Stewart,  1714,  M.  $eq. 

7786 ;  MUroy  v.   Milroy,   81   May  1808,  (p)  M' Asian  v.  Glen,  17  Feb.  1869,  21 

Hume,  286.  D.  618.     See  also  the  cases  upon  the  law 
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made,  the  question  was  between  the  grantee  of  the  deed  and  the  ohaftib  mi. 

beneficiary  nnder  a  subsequent  settlement,  and  the  issue  put  the 

question,  whether  the  deed  was,  prior  to  a  certain  date,  delivered 

by  A.  to  B.,  thereby  throwing  the  onus  of  proving  delivery  upon 

the  grantee  in  possession.     The  evidence  being  to  the  effect  that 

the  granter  had  handed  the  deed  to  his  niece  in  returning  from  a 

visit  to  his  agent,  apparently  for  the  purpose  of  being  taken  care  of 

along  with  his  other  papers,  a  verdict  was  returned  finding  that  there 

was  no  delivery,  with  the  approbation  of  the  Court. 

600.  The  depositation  of  a  voluntary  settlement  or  other  gratui-  Deeds  in  co§- 
tous  deed  with  the  agent  for  both  parties,  is  presumed  to  have  been  bot£ Strain* 
made  for  the  purpose  of  delivery  only  if  the  deed  is  produced  unre-  ^^°  **  ddi* 
voked  at  the  grantees  death,  (q)    Where  a  husband  and  wife  exe- 
cuted a  mutual  settlement  in  favour  of  the  survivor,  and  the  wife 
afterwards  deposited  with  her  agent  a  deed  bearing  to  be  with  the 
husband's  consent,  and  conveying  part  of  the  estate  to  his  relations, 

the  deed  was  held  in  the  circumstances  to  be  undelivered  and  re- 
vocable.^) 

601.  In  the  case  of  postnuptial  deeds  of  provision,  conferring  a  Donatio  inter 
benefit  upon  one  of  the  spouses  at  the  expense  of  the  other,  another  mrvm  WDOrem' 
element  enters  into  the  question  of  the  power  to  revoke — namely, 

the  doctrine  that  such  provisions  are  revocable  as  donations  inter 
virum  et  uocorem.  The  rule  of  law  which  forbids  the  granting  of 
irrevocable  donations  between  spouses,  ne  mutuo  amort  iwvicem  &po- 
liarentur,  belongs  to  the  subject  of  the  law  of  husband  and  wife, 
and  the  limits  of  our  subject  do  not  admit  of  our  entering  on  its 
exposition.  (#) 


SECTION  II. 


REVOCATION  BY  BIRTH  OF  CHILDREN. 


602.  Where  a  testator  dies  leaving  a  will  or  general  settlement  Definition  and 
which  was  executed  at  a  time  when  he  had  no  issue,  and  a  child  or  S*tlie*rde.rig,n 
children  are  born  to  him,  either  posthumously  or  within  a  short  in- 


agent's  hypothec,  where  the  deeds  have 
been  deposited  with  an  agent  who  acts  for 
parties  having  adverse  interests;  Digest, 
voce  "  Agent  and  Client." 

(?)  Erst  3,  2, 48 ;  Bell's  Pr.  \  28 ;  Ram- 
say v.  Cowan,  11  July  1888, 11  Sh.  967 ; 
bat  see  Lord  HoncreifTs  opinion  in  favour 
of  the  more  general  application  of  the  pre- 
sumption in  Stewart  v.  Stewart,  29  Jan. 
1888, 11  Sh.  827. 

(r)  Brownlee  v.  WaddeU,  22  Not.  1881, 
10  Sh.  89. 

VOL  1. 


(«)  See  1  Fraser,  Pers.  and  Dom.  Re]. 
471.  The  more  recent  cases  are — Barclay 
v.  Fairly,  11  D.  1188  ;  Ferniev.  Colquhouris 
Trs.,  17  D.  282 ;  Tolmiev.  Oruiekshanks,  21 
D.  840 ;  Craig  v.  Galloway,  22  D.  1211,  4 
Macq.  267 ;  CuthiU  v.  Burnt,  24  D.  849 ; 
Maedonald  v.  Macdonald's  Irs.,  1  Macph. 
1066 ;  Kidd  y.  Kidd,  2  Macph.  227 ;  Rust 
v.  Smith,  8  Macph.  878 ;  Dunlop  v.  John- 
ston,  8  Macph.  758,  L.  R.  1  Sc.  Ap.  109 ; 
Davidson  v.  Davidson,  5  Macph.  710. 
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Colquhoun  v. 
Campbett. 


euAnwm  mi.  terval  before  hie  death,  there  arises  a  very  strong  presumption  that 
the  disinheritance  was  unintentional  (t)  For  this  reason,  equity 
imports  into  the  settlement  the  implied  condition,  si  testator  tine 
liberis  decesserU,  which  is  said  to  be  borrowed  from  the  civil  law,(v ) 
and  is  at  any  rate  supported  by  the  analogy  of  the  civil  law  role 
applicable  to  substitutions. 

603.  The  benefit  of  the  implied  condition  is  confined  to  the  tes- 
tator's children  whose  interests  are  affected  by  the  settlement,  and 
in  case  of  their  death  without  having  obtained  a  judgment  finding 
them  entitled  to  the  benefit  of  the  condition,  it  would  appear  that  no 
right  passes  to  their  representatives,  (x)  The  leading  case  is  Col- 
quhoun  v.  CampbeU.(y)  The  testator,  who  had  been  twice  married, 
and  had  no  prospect  of  a  family,  bequeathed  one-half  of  his  personal 
property  to  his  widow,  and  the  other  half  to  his  collateral  relations 
in  the  proportion  of  certain  specified  sums  of  money,  and  also  as- 
signed his  interest  in  the  lease  of  a  farm  to  his  widow.  Three  years 
after  the  execution  of  the  settlement,  a  daughter  was  born ;  the 
testator  survived  the  period  of  her  birth  only  three  months,  during 
which  time  he  was  suffering  from  ill-health.  The  Court  held  that  the 
condition  was  applicable,  and  accordingly  reduced  the  settlement 
The  judges  differed  as  to  the  extent  to  which  the  doctrine  of  pre- 
sumed revocation  should  be  carried.  Lord  Glenlee  held  that  the 
condition  would  apply,  unless  it  were  "  as  plain  as  a  pike-staff  that 
the  testator  did  not  intend  the  succession  to  go  to  the  child  f  while 
the  other  judges  seemed  to  rely  rather  on  the  special  circumstances 
of  the  case,  and  particularly  that  the  period  of  survivance  was  very 
short,  that  the  deed  was  a  total  settlement,  and  that  the  reduction 
was  at  the  instance  of  the  daughter  personally,  suing  by  her  factor. 

604.  In  Colquhouris  case,  all  the  legacies  were  in  effect  shares 

made  a  will,  passing  over  any  of  his  child- 
ren without  words  of  express  disinherison, 
the  wiU  was  broken  (ruptum) ;  Inst  lib.  % 
tit  18, 1 ;  lib.  2,  tit.  17, 1.  As  one  appli- 
cation of  this  principle,  the  force  of  a  settle- 
ment was  held  to  have  been  destroyed  by 
the  birth  of  children  after  the  date  of  the 
settlement — liberi  postumi — unless  such 
children  had  been  expressly  disinherited 
by  Buch  words  as,  "Whatever  children 
may  hereafter  be  born  to  me,  I  disinherit 
them."  Even  in  that  case,  it  would  seem 
that  the  settlement  was  liable  to  be  set 
aside,  as  improvident,  under  the  querela  w- 
officiosi  testament*. 

(x)   Watt  v.  Jervie,  1760,  M.  6401. 

(y)  Colquhmmy.  Campbell,  b  June  1829, 
7  Sh.  709. 


Whether  pecu- 
niary legacies 
are  revoked  by 
birth  of  child- 
ren. 


(t)  Erek.  8,  8,  46 ;  Bell's  Prin.  {  1776. 

(u)  Mr  Erskine,  in  the  passage  cited 
above,  appears  to  confound  the  doctrine  of 
implied  institution  of  a  legatee's  children 
with  that  now  under  consideration ;  the 
passages  which  he  cites  from  the  text  of 
the  civil  law  are  applicable  to  the  former 
doctrine.  The  fact  is,  that  the  equitable 
privileges  accorded  by  the  civil  law  to 
children  for  whom  no  testamentary  pro- 
vision had  been  made,  were  greatly  more 
extensive  than  those  which  the  Courts  of 
Great  Britain  have  received  as  part  of  their 
municipal  law.  By  the  civil  law,  every 
child,  whether  born  or  unborn  at  the  date 
of  the  settlement,  must  have  been  either 
expressly  instituted  heir,  or  expressly  dis- 
inherited.   Accordingly,  if  a  Roman  citizen 
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of  residue.  The  question,  whether  the  condition  attaches  to  pecu-  qhaptkb  xm. 
niary  legacies,  was  formally  reserved  ;  but  it  is  difficult  to  find  a 
principle  on  which  the  settlement  could  be  upheld  for  the  benefit 
of  legatees  of  quantity  when  the  destination  to  the  more  favoured 
legatees  was  cut  down.  There  is  perhaps  greater  reason  for  ex- 
cluding the  application  of  the  implied  condition  in  the  case  of  a 
specific  legacy,  or  destination  contained  in  the  titles  of  a  special 
subject,  (z) 

605.  The  condition  fails  where  there  is  a  manifest  or  presumable  Role  fails 
intention  to  disinherit.     "  If,"  says  Erskine,  "the  testator  had^denceofan 
afterwards  children,  and,  notwithstanding  their  existence  for  some  ™^fon  to  cx* 
competent  time  before  his  death,  made  no  alteration  of  the  settle- 
ment in  their  favour,  it  is  presumed  that  he  neglected  them  from 
design,  especially  if  the  settlement  was  not  of  the  whole  or  the  great- 
est part  of  his  estate/'(a)    On  this  principle,  a  provision  to  a  brother 

was  sustained,  where  the  granter  had  survived  the  birth  of  his  child 
two  years  without  revoking  the  provision.  (6) 

606.  It  has  yet  to  be  determined,  with  reference  to  the  case  of  Whether  a  set- 
a  general  settlement  by  a  father  in  favour  of  all  his  children  nomi-  pifedj£  revoked 
natim,  whether,  in  the  event  of  a  posthumous  child  being  born  (or,  a^hutnous' 
what  is  the  same  in  legal  effect,  in  the  event  of  the  father  dying  chfld» 
suddenly  after  the  birth  of  a  child),  the  condition  si  sine  liberis 

would  operate  so  as  to  give  a  right  to  a  share  of  the  succession  to 
suck  subsequently  born  child,  (c)  In  the  case  of  Oliphant  v.  OH- 
phant,  reported  by  Mr  Bell,(d)  the  Court  sustained  the  claim  of  a 
posthumous  child  to  a  share  of  a  bond  of  provision  destined  to  the 
granter's  two  elder  daughters  riominatim9  on  the  ground  that  the 
question  was  one  not  of  the  interpretation,  "  but  of  the  extension 
of  a  will."(e)  In  point  of  principle,  there  is  no  difference  between 
the  extension  of  a  special  provision  and  that  of  a  residuary  desti- 
nation, the  difference  being  merely  one  of  amount.  The  posthu- 
mous child  would,  in  any  view,  be  entitled  to  legitim. 

607.  The  cases  referred  to  in  another  part  of  this  treatise  on  the  Bearing  of  the 
subject  of  the  condition  si  institutes  sine  liberis  decesserit,(f)  may  S^u°tionmder 

(2)  See  Magt.  of  Montrose  v.  Robertson,  Fol.  Ga.  125  ;  6  Br.  Sup.  648.    See  Ander-  sine  liberis. 

1738,  M.  6898;  Yule  v.  Yule,  infra;  Gallo-  son  v.  Anderson,  1729,  M.  6590;  1  Pat. 

way  v.  Grant,  21  Feb.  1851,  18  D.  756.  186  ;  Dempster  v.  WiUison,  1799,  M.  16,947. 

(a)  Ersk.  8,  8,  46.  (e)  Bell's  Fol.  Ca.  126. 

(b)  Yule  v.  Yule,  1758,  M.  6400.  (/)  Chapter  89.    See  particularly  the 

(c)  In  the  language  of  the  Roman  law,  case  of  Grant's  Trs.  v.  Grant,  24  D.  1211, 
all  children  born  after  the  execution  of  the  where  it  was  held  that  the  condition  ap- 
setUement  were  denominated  Uberi postumi.  plied  to  settlements  of  heritage  as  well  as 
See  on  this  subject  generally,  Inst.  lib.  2,  moveables,  and  that,  in  relation  to  the  for- 
tit.  1 3, 1,  and  2, 17, 1 ;  Dig.  lib.  28,  tit.  8,  fr.  mer,  it  operated  in  favour  of  the  eldest  son 
8 ;  and  28,  2, 10.  or  heir-at-law. 


(d)   Oliphant  v.    Oliphant,  1794,   Bell's 
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be  consulted  with  advantage  on  account  of  the  close  analogyjwhich 
subsists  between  the  two  conditions.  But  inasmuch  as  the  conditio 
si  inslitutus  gives  merely  a  right  of  conditional  institution  to  the 
issue,  there  is  less  room  for  the  supposition  of  intentional  disin- 
herison in  the  event  of  their  being  passed  over,  (g) 


SECTION  in. 
REVOCATION  BT  ADEMPTION  OR  ALTERATION  OF  TITLE. 

Revocation  by  80S.  The  doctrine  of  the  ademption  of  legacies,  and  their  satis- 

ttdempUoD  of  faction  by  provisions  or  gifts  inter  vivos,  may  also  be  regarded  as  a 
species  of  revocation  by  legal  implication,  as,  for  example,  where 
the  revocation  of  a  legacy  is  implied  from  the  payment  of  an  equi- 
valent sum  of  money  to  the  legatee, (A)  or  where,  from  any  subse- 
quent act  of  the  testator,  fulfilment  is  rendered  impossible — e.g.y  by 
selling  the  subject,  or  bequeathing  it  to  another  person,  (t)  Thus, 
a  special  legacy  of  "  the  sum  of  £1000,  lent  on  bond  to  E.  and  J.," 
was  held  to  be  evacuated  in  consequence  of  the  debtor  having  vo- 
luntarily paid  up  the  bond,  two  years  before  the  testator's  death,  (i) 
And  where  a  testator,  by  his  settlement,  directed  four  houses  to  be 
conveyed  to  his  four  nephews  respectively,  and  one  of  these  houses 
was  thereafter  acquired  by  a  railway  company  under  their  compul- 
sory powers,— on  the  death  of  the  testator  without  having  altered 
his  settlement,  it  was  held  that  the  nephew  to  whom  the  house 
was  destined  had  no  claim  for  its  value.  (7) 
Ademption  of  WW.  The  doctrine  of  the  ademption  of  special  legacies  was  first 

ff^iSS^nf  established  in  England  by  the  decision  of  Lord  Thurlow  in  the 

by  conversion  ot  o  * 

the  object.  leading  case  of  AsKburton  v.  Macguirey(m)  where  a  legacy  of  a  bond 
debt  was  held  to  be  partially  adeemed  by  the  testator  having  re- 
ceived dividends  on  the  debt  in  bankruptcy ;  and  a  legacy  of  £1000 
East  India  Stock  was  held  to  be  adeemed  in  toio  in  consequence  of 
the  testator  having  sold  the  stock.    In  the  subsequent  case  of  Stan- 


(g)  See  remarks  in  chap.  89  as  to  the 
extension  of  the  doctrine  to  the  case  of 
grandchildren. 

(h)  Robertson  v.  Robertson's  TVs.,  15  Feb. 
1888,  16  Sh.  664 ;  Mollison  v.  Buchanan, 
22  Feb.  1822,  1  Sh.  840,  N.  E.  824 ;  Bur- 
rell  v.  BurreU,  15  May  1828,  6  Sh.  801. 
But  see  contra,  Hume  v.  Stewart,  26  Nov. 
1884, 18  Sh.  90. 

(i)  Paul  7.  PauVs  Trs.,  5  July  1821,  1 
Sh.  101 ;  WylUe  v.  Roes,  12  Nov.  1825,  4 
Sh.  172,  N.  E.  174. 


(*)  Pagan  v.  Pagan,  26  Jan.  1888,  16 
Sh.  888. 

(J)  Chalmers  v.  Chalmers,  19  Nov.  1851, 
14  D.  57.  See  also  Jack  v.  Lauder,  1742, 
M.  11,857 ;  Presbytery  of  Kirkcudbright  v. 
Blair,  1742,  Elch.  «  Legacy,"  No.  10,  M. 
8066 ;  Ponton  v.  Gillies,  22  Jan.  1824,  2 
Sh.  682,  N.  E.  686 ;  Forlong  v.  Taylors 
Exrs.,  16  Sh.  126 ;  8  April  1888,  3  S.  & 
M'L.  177. 

(m)  Ashburton  v.  Macguirt,  2  Br.  C.  Ca. 
108. 
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ley  v.  Pottert(n)  the  same  eminent  judge  remarked  that  the  test  of  cnAPTBBxm. 
ademption  was,  whether  the  thing  remained  at  the  testator's  death ; 
as,  if  the  testator  had  given  a  particular  horse,  which  died  or  was 
disposed  of  in  his  lifetime,  when  of  course  there  was  nothing  on 
which  the  bequest  could  operate.  "  The  idea  of  proceeding,"  he 
continued,  "  on  the  animus  adimendi,  has  introduced  a  degree  of 
confusion  into  the  cases  which  is  inexplicable,  and  I  can  make  out 
no  precise  rule  from  them  upon  that  ground.  ...  It  will  be 
a  safer  and  clearer  way  to  adhere  to  the  plain  rule  before  mention- 
ed, which  is  to  inquire  whether  the  specific  thing  given  remains  or 
not."  A  specific  legacy  of  corporeal  moveables  is  considered  to  be 
adeemed  by  their  total  loss  or  destruction  during  the  life  of  the  tes- 
tator, although  they  may  have  been  insured,  and  their  value  re- 
covered from  the  insurers,  (o) 

510.  The  generality  of  the  principle  has  been  subjected  to  a  Ademption,  how 
severe  test  in  some  of  the  English  cases  in  relation  to  changing  se-  Stentioa^  by 
curities.  In  Barker  v.  Rayner(p)  a  testator  bequeathed  two  poli- 
cies of  assurance  upon  the  life  of  his  wife  to  his  executors,  upon  cer- 
tain trusts ;  and  his  wife  having  predeceased  him,  he  received  the 
amount,  and  after  paying  out  of  the  proceeds  a  debt,  in  security  of 
which  they  had  been  assigned,  invested  the  balance  in  securities, 
upon  which  it  remained  until  his  death.  Sir  John  Leach,  V.-C, 
held  that  the  legacy  was  adeemed,  on  the  principle  that  the  Court 
could  only  inquire  whether  the  specific  thing  remained  at  the  death 
of  the  testator,  and  could  not  enter  into  the  consideration  whether 
it  had  or  had  not  ceased  to  exist  by  an  intention  on  the  part  of  the 
testator  to  adeem  it.  This  decision  was  affirmed  by  Lord  Eldon  on 
appeal,  (q)  In  Gardner  v.  Hattony(r)  the  testator  bequeathed  £7000, 
secured  by  the  mortgage  of  a  particular  estate.  After  the  date  of 
the  will  the  principal  sum  and  interest  were  received  by  the  tes- 
tator's agent,  on  his  account,  who  immediately  afterwards  invested 
£6000  of  it  upon  another  mortgage,  upon  which  it  remained  at  the 
testator's  death.  Sir  L.  Shadwell,  V.-C,  ruled  that  the  legacy  was 
specific,  and  that,  as  the  testator  had  received  the  whole  of  the 
debt,  it  was  a  clear  case  of  ademption.  It  has  been  considered  an 
open  question,  whether  a  testator,  who  having  made  a  specific  be- 
quest of  stock  sells  it,  and  afterwards  purchases  the  same  or  a  less 
amount  of  the  same  stock,  thereby  revives  the  bequest ;  (*)  but  we 
do  not  see  upon  what  principle  this  point  can  be  distinguished  from 
the  case  of  reinvestment  of  money  on  mortgage  noticed  above. 

(n)  Stanley  v.  Potter,  2  Cox,  182.  (q)  2  Buss.  122. 

(o)  Durrani  v.  Friend,  5  De  G.  &  Sm.         (r)  Gardner  v.  ffaiton,  6  Sim.  98. 
843.  (#)  See  2  Wh.  &  T.,  L.  Ca.  249,  8d  ed.' 

(p)  Barker  v.  Rayner,  5  Madd.  208.  p.  272. 
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OHAPTXB  Ztlt. 


Exceptional 


Ademption  bj 
the  re-settlement 


611.  The  conversion  of  Government  stock  from  one  denomina- 
tion into  another  by  Act  of  Parliament,  or  of  railway  shares  into 
consolidated  stock,  is  not  ademption,  (t)  A  destination  will  not  be 
affected  by  a  mere  alteration  of  title,  as  by  a  transference  of  the 
subject  of  bequest  from  the  name  of  a  trustee  to  that  of  the  tes- 
tator, (u)  Nor  will  the  unauthorised  act  of  the  testator's  agents,  or 
of  his  guardians  in  the  event  of  supervening  incapacity,  have  the 
effect  of  disappointing  the  special  legatee,  (x) 

612.  On  a  principle  identical  with  that  of  the  ademption  of  spe- 
©f  estate  on  c*ftl  kgftcies,  it  has  been  considered  that  if  a  testator  make  a  re- 
which  a  prari-   settlement  of  his  estate,  this  imports  a  revocation  not  only  of  the 

don  ]■  chaffed. 

previous  destination  of  the  estate,  but  also  of  all  provisions  consti- 
tuted in  the  form  of  burdens  upon  the  estate.  Accordingly  provi- 
sions charged  upon  an  entailed  estate  under  the  Aberdeen  Act,  were 
held  to  be  revoked  ademptione  by  the  execution  of  a  new  deed  of 
entail  in  favour  of  the  same  series  of  heirs,  and  with  the  same  con- 
ditions, etc.,  under  the  powers  of  the  4th  section  of  the  Entail 
Amendment  Act.(y)  But  a  mere  renewal  of  the  investiture  in 
favour  of  the  granter  and  his  heirs,  or  the  taking  of  a  security  in 
the  same  form  to  a  subject  to  which  a  title  had  not  previously  been 
made  up,  does  not,  in  general,  operate  as  an  ademption  of  a  prior 
specific  destination.^)  Where  a  testator,  without  expressly  revok- 
ing a  subsisting  destination  of  his  heritable  estate,  executed  a  new 
settlement  of  a  certain  part  of  it,  for  the  purposes  of  constituting  a 
'  life  interest  and  of  charging  certain  debts  upon  the  estate,  and  took 
the  title  in  favour  of  his  heirs  and  disponees  in  fee,  this  was  held  to 
amount  to  a  revocation  of  the  prior  destination,  (a)  In  such  cases  it 
is  necessary  to  look  to  all  the  circumstances  for  the  purpose  of  dis- 
covering whether  there  was  or  was  not  an  intention  to  adeem,  (b) 


(t)  Oakes  v.  Oaket,  9  Hare,  666,  and 
cases  there  cited. 

(u)  Dingwall  v.  Askew,  1  Cox,  427. 

(x)  Taylor  v.  Taylor,  10  Hare,  475,  de- 
cided by  Wood,V.-C.,  where  the  principles 
previously  recognised  as  to  conversion  by 
trustees  and  guardians,  in  questions  be- 
tween heirs  and  executors,  were  held  to  be 
applicable  to  the  defeasance  of  the  rights 
of  specific  legatees. 

(y)  Hay  Newton  v.  Hay  Newton,  18  July 
1867,  5  Macph.  1066.  See  the  opinions  of 
tha  Court  on  this  point,  p.  1076. 


(z)  M1 Arthur  y.  Jamuton,  2  Sh.  28,  N.E. 
20;  22  March  1825, 1  W.  &  S.  60;  Hay 
v.  Crawford,  1678,  M.  14,899 ;  Earl  of 
Kelly  y.  Duncan,  1725,  M.  10,660.  See, 
as  to  moveable  estate,  North  British  Insur- 
ance Co.  v.  Tuwnock,  1  Nov.  1864,  8 
Macph.  1. 

(a)  Murray  v.  Smith,  2  Feb.  1881,  9  Sh. 
878. 

(b)  See  chap.  29,  sect.  8  (Evacuation  of 
Substitutions),  on  the  subject  of  the  evacua- 
tion of  substitutions  by  the  institute  or 
heir,  where  the  title  is  made  up  in  the  cha- 
racter of  heir-at-law. 
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CHAFTXB  XIII. 

SECTION  IV. 
REVOCATION  BY  CANCELLING  OR  DESTROYING  THE  WRITING. 

613.  A  settlement  may  also  be  de  facto  revoked  by  physically  Cancdiitian 
destroying  or  cancelling  it ;  the  requisites  of  which  are  (1)  a  final  equivalent  to  ex- 
intention  to  revoke,  and  (2)  an  act  of  cancellation  indicating  such  pwM  wwont¥m' 
an  intention,  (c)     The  rule  is  illustrated  by  the  case  of  Nasmyth  v. 
Hare,  where  a  testator  cancelled  his  will  by  tearing  off  his  seal, 
which  was  prescribed  as  a  solemnity  in  the  testing  clause  of  the 
will  ;(d)  and  by  the  more  recent  case  of  Falconer  and  Dotv.(e) 
Where  the  mutilation  of  the  will  is  proved  to  have  been  acci- 
dental^/) or  the  result  of  insanity  or  of  passion,(y) — revocation 
not  being  intended,  (A) — in  any  of  these  cases  there  is  no  cancel- 
lation animo,  and  therefore  no  revocation* 

514.  A  testator  may  empower  another  person  to  cancel  his  set-  Cancellation  by 
tlement ;  but  such  a  power  will  not  be  raised  by  implication ;  nor  proculp*  on* 
will  an  improbative  authority  to  cancel  be  sustained,  (i)  In  Doug- 
las v.  Douglas*  Trustees,  the  testator  had  added  a  postscript  to  a 
codicil,  stating,  "  I  am  aware  how  very  incorrect  all  these  writings 
are,  and  I  hereby  empower  my  brother  to  alter  any  part  of  them  he 
may  deem  proper/'  It  was  held  that  this  direction  referred  only  to 
corrections  in  point  of  form,  and  that  the  brother  was  not  thereby 
empowered  to  alter  the  disposal  of  the  residue  of  the  property,  (k) 

616.  Where  it  is  proved  that  a  testator  intrusted  his  will  to  the  Acts  equivalent 
keeping  of  an  agent,  with  instructions  to  destroy  it,  and  his  instruc-  can 
tions  were  disobeyed,(Z)  or  where  the  intention  to  revoke  is  de- 
feated by  the  conduct  of  an  interested  person,  the  act  of  cancel- 
lation has  been  held  to  be  accomplished,  the  testator  having  done 
all  in  his  power  to  effect  it.(w)  And  where  a  will  is  executed  in 
duplicate,  the  cancellation  of  one  of  the  duplicates,  with  the  inten- 
tion of  revoking  its  dispositions,  is  effectual  as  an  act  of  revoca- 
tion.^)    But  where  a  will  was  executed  in  duplicate,  and  after  the 

(c)  Dickson  on  Evidence,  }  901.  (t)  Logan  v.  Logan,  27  Feb.  1828,  2  Sh. 

(d)  Nasmyth  ▼.  Hare,  27  July  1821, 1  Sh.      253,  N.E.  222. 

(Ap.  Ca.)  66.  (*)  Monteath  Douglas  v.  Douglas'  Trs., 

(e)  Falconer  v.  Stephen,  9  Dec.  1848,  11      80  June  1859,  21  D.  1066. 

D.  220 ;  Vow  v.  Dow,  80  June  1848, 10  D.  (/)  Chisholmv.  Chisholm,  1678,  M.  12,820. 

1465.     See  also  Houston  v.  Shaw,  1711,  But  see  contra,   Walker  v.  Steele,  16  Dec. 

Bob.  552, 561 ;  Donald  v.  Kirkaldy,  8  April  1825,  4  Sh.  823,  N.E.  827. 

1788, 8  Pat.  106.  (m)   Buchanan  v.    Paterson,    1704,  M. 

(/)  Curminghame  v.  MouaVs  Tr.,  17  July  16,932;   Bibb  v.   Thomae,  2  W.  Blackst. 

1861,  18  D.  1376 ;  Irvine  v.  Lang,  6  March  1043. 

1840,  2  D.  804.  (n)  Burtonshaw  v.  Gilbert,  1  Cowper,  49; 

(g)  Latng  v.  Bruce,  20  Nov.  1888, 1  D.  69.  Pemberton  ▼.  Pemberton,  18  Vee.  810,  cited 

(A)  Doe  y.  Perkes,  3  B.  &  Aid.  489.  in  Winchester  v.  Smith,  infra. 
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chaptm  mi.  death  of  the  testator  one  of  the  duplicates  was  found  mutilated,  but 
the  other  was  preserved  intact  in  the  custody  of  the  testator's  agent, 
who  had  no  knowledge  of  any  intention  to  revoke  the  will,  it  was 
held  that  in  such  a  case  the  presumption  was  in  favour  of  the  sub- 
sistence of  the  will,  in  the  absence  of  evidence  that  the  cancellation 
of  the  copy  was  done  by  the  testator  with  intention,  (o) 
Grantee  data-  616.  Where  a  will  known  to  have  been  in  existence  is  not  forth- 
fond  cancelled  coming  after  the  testators  death,  it  is  necessarily  presumed  to  be 
S?SSt£tfiw?  non-existent  until  its  subsistence  is  established  by  a  process  of  prov- 
ing the  tenor.  It  has  been  observed  that  this  presumption  does'not 
arise  unless  there  is  evidence  to  satisfy  the  Court  that  the  will  was 
not  destroyed  after  the  testator's  death,  (p)  A  similar  presumption 
arises  where  a  deed  is  found  cancelled  in  the  testator's  repositories 
after  his  death.  In  such  a  case,  according  to  the  most  recent  au- 
thorities, the  onus  of  proving  the  subsistence  of  the  will  rests  with 
the  party  claiming  under  it.  The  question  was  raised  in  an  action 
of  proving  the  tenor  of  a  mutual  settlement  by  spouses  in  favour  of 
the  survivor,  and  providing  for  the  distribution  of  the  means  and 
estate  of  the  survivor  after  the  decease  of  both  the  spouses,  which 
was  found,  on  the  death  of  the  husband,  with  the  signatures  of  the 
wife  and  of  the  instrumentary  witnesses  cancelled.  A  proof  hav- 
ing been  allowed,  at  the  instance  of  a  party  having  an  interest  un- 
der the  ulterior  destination,  the  widow  deponed  that  she  had  can- 
celled the  signatures  in  a  fit  of  passion,  and  without  her  husband's 
knowledge.  A  majority  of  the  judges  of  both  Divisions  of  the  Court 
were  of  opinion  that  it  was  incumbent  on  the  pursuer  of  the  action 
to  prove  that  the  cancellation  took  place  in  a  way  that  did  not  affect 
the  validity  of  the  instrument ;  that  the  uncorroborated  testimony  of 
the  widow  was  not  legal  evidence  of  the  subsistence  of  the  deed,  and 
that  the  action  accordingly  fell  to  be  dismissed,  (q) 
Effect  of  can-  617.  A  deed  when  cancelled  leaves  the  estate  in  the  same  situa- 

tion as  if  it  had  never  existed,  (r)  though  the  instrument  may  per- 


ceUaiion. 


(o)  Crotbie  v.  Wilton,  2  June  1866,  8 
Macph.  870. 

(p)  The  mode  in  which  this  qualifica- 
tion of  the  presumption  is  applied  is  well 
exemplified  in  a  recent  English  decision. 
A  will  which  had  been  in  the  testator's 
custody  could  not  be  found  in  his  reposito- 
ries after  his  death,  but  there  was  evidence 
of  declarations  recognising  its  existence  up 
to  within  three  weeks  of  his  death ;  there 
was  no  evidence  of  any  change  of  intention 
during  those  three  weeks,  and  the  only  per- 
son who  was  interested  in  an  intestacy  had 


access  to,  and  make  a  search  in  the  reposi- 
tories before  they  were  searched  by  any 
other  person.  Coupling  these  facts  with 
the  non-appearance  of  the  person  inte- 
rested in  the  intestacy,  the  Court  of  Pro- 
bate refused  to  presume  that  the  will  had 
been  revoked,  and  granted  probate  of  the 
draft  of  the  will ;  Finch  v.  Finch,  Law  Rep. 
1  Prob.  and  Div.  871. 

(?)  Winchester  v.  Smith,  20  March  1868, 
1  Macph.  686. 

(r)  But  see  contra.  Mure  v.  Mure,  1  June 
1818,  F.C. 
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haps  be  looked  at  for  the  purpose  of  ascertaining  what  was  in  the  ohapwb  im, 

mind  of  the  testator  before  he  altered  his  purpose,  (s)    Assuming 

that  the  cancelled  deed  is  to  be  regarded  as  non-existent,  it  follows 

that  the  cancellation  of  a  deed  containing  a  clause  of  revocation 

may  have  the  effect  of  reviving  a  previously  executed  will.    When 

it  is  considered  that  the  revoking  deed  could  not  have  any  legal 

effect  while  it  remained  undelivered  in  the  hands  of  the  granter, 

the  revival  of  the  previously  executed  deed  is  a  consequence  which 

may  be  admitted  without  any  legal  or  practical  objection. (/!) 

518.  The  revocation  of  wills  and  testamentary  writings  inade  in  Effect  of  can- 
England,  by  way  of  cancellation  or  physical  destruction,  was  origi-  £g to°£«Uwoi 
nally  legalized  by  the  Statute  of  Frauds,  (u)  and  now  rests  upon  the  En«^nd- 
authority  of  that  Act  of  Parliament  and  of  a  Statute  of  the  present 
reign,  which  permits  the  revocation  of  testamentary  instruments,  by 
"  burning,  tearing,  or  otherwise  destroying  the  same  by  the  testator, 
or  by  some  person  in  his  presence  and  by  his  direction,  with  the 
intention  of  revoking  the  same.'X^)     The  cases  are  very  numerous; 
and  considering  that  decisions  on  the  construction  of  a  Statute  are 
never  of  any  great  authority  as  regards  the  elucidation  of  a  cognate 
rule  resting  on  the  authority  of  the  common  law,  we  have  not 
thought  it  necessary  to  enter  more  fully  into  the  subject,  or  to  at- 
tempt a  resume  of  the  English  authorities,  (y) 

section  v. 


REVOCATION  BY  A  SUBSEQUENT  INCONSISTENT  TESTAMENTARY 

WRITING. 

619.  Revocation  by  deed  or  testamentary  writing  maybe  ac- Express and im- 
complished  in  a  variety  of  ways.  The  intention  to  revoke  may  be  Sifl^gSS^!011 
distinctly  declared,  in  which  case,  it  will  be  effectual  if  contained 
in  a  holograph  or  tested  writing.  (2)  A  revocation  contained  in  a 
foreign  will,  executed  according  to  the  forms  of  the  place  of  execu- 
tion, has  been  found  effectual  to  recal  a  previous  conveyance  of 
heritable  estate  in  Scotland,  (a)   Revocation,  total  or  partial,  as  the 


(«)  Adv.-Qtru  v.  Smith,  1  Mar.  1852, 14 
D.  585,  and  Exch.  Rep. ;  15  June  1864,  1 
Macq.  760 ;  Mags,  of  Dundee  v.  Morris,  8 
Macq.  164,  171. 

(*)  See  Hotcden  v.  Hcwden,  8  July  1815, 
F.C. 

(«)  29  Gar.  II.,  cap.  8,  J  6. 

(ac)  1  Vict.  cap.  26,  {  20. 

(y)  8ee  the  subject  discussed  in  1  Jar- 
man  on  Wille,  8d  ed.  121-186. 


(2)  Erek.  8,  9,  5 ;  Bell's  Prin.  {  1864; 
Barclay  v.  Griffiths,  4  Mar.  1880,  8  Sh. 
682;  Kiddy.  Kidd,9  June  1848, 5  D.  1187 ; 
Stewart  v.  NeUson,  8  Feb.  1860,  22  D.  646. 

(a)  Purvis*  Trs.  v.  Purvis,  28  Mar.  1861, 
28  D.  812 ;  Leith  v.  Leith,  6  June  1848, 10 
D.  1187,— overruling  the  earlier  cases,  as 
Dundas  v.  Dundas,  1788,  M.  15,585,  and 
Lang  v.  WhytUxw,  16  Nov.  1809,  2  Sh. 
(Ap.  Ca.)  18,  note.  See  Fordyce  v.  Cock- 
burn,  6th  July  1827,  5  Sh.  897,  N.E.  882. 
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omirm  xm.  case  may  be,  is  implied  from  the  fact,  that  two  settlements  execu- 
ted  by  the  same  person  are  inconsistent  with  one  another,  in  which 
case  the  rule  is  applicable,  posteriora  derogatU  prioribu8.(b)  Great 
difficulty  is  often  experienced  in  resolving  the  question,  Which  of 
the  testamentary  writings  found  in  the  repositories  of  a  deceased 
person  constitute  his  last  will?  Some  positive  rules  have  been 
laid  down ;  but  in  their  application  to  actual  cases  much  is  necee- 
Rakfofooo-  sarily  left  to  the  discretion  of  the  judge.  Settlements  executed  of 
S!!?£2L  ™i!"  the  same  date  are  construed  as  one  deed.(c)  A  settlement  contain- 
tiom  of  implied  ing  a  residuary  clause  presumably  supersedes  previous  testamentary 
writings  ;(rf)  and  a  will  which  partakes  of  the  quality  of  a  total 
settlement  is  considered  to  be  in  its  purpose  and  intention  incom- 
patible with  the  subsistence  of  a  previously  executed  will  or  settle- 
ment, insomuch  that  a  lapsed  share  of  succession  under  a  last  will 
of  the  total  estate  will  be  given  to  the  legal  representatives  of  the 
testator  rather  than  to  the  legatees  under  a  previously  executed 
wilL(e)  But  it  has  been  solemnly  ruled,  that  where  a  settlement 
containing  a  general  clause  of  revocation  makes  no  provision  as  to 
the  disposal  of  a  certain  specific  estate,  the  heir  to  whom  that  estate 
was  destined  under  a  previous  settlement  shall  take  it  rather  than 
the  grantees  heir-at-law.  (/)  Codicils  prior  in  date  to  the  leading 
settlement  ought  not  to  be  admitted  when  they  are  explanatory  of 
or  ancillary  to  a  previous  settlement  which  is  revoked  by  implica- 
tion.^) Yet  even  this  rule  is  subject  to  exceptions.  For  example, 
a  codicil  bequeathing  a  specific  subject  was  held  effectual,  even 
when  anterior  in  date  to  the  last  general  settlement.  (A)  The  circum- 
stance that  a  number  of  the  legacies  contained  in  a  partial  will  or 
settlement  are  repeated  in  a  subsequent  total  settlement — the  same 
sums  being  given  to  the  same  persons — creates  a  strong  presump- 
tion that  the  former  will  is  impliedly  revoked,  (i)    It  is  still  an  un- 


(6)  Mitehelson  v.  Mitehelson,  15  Nov. 
1820,  F.O. ;  Burnett  v.  Burnett,  1701,  M. 
15,666 ;  Balvaird  v.  Latimer,  5  Dec.  1816, 
F.C. ;  Barclay  v.  Griffith*,  4  Mar.  1880,  8 
Sh.  682 ;  Beattiev.  Thomson,  21  June  1861, 
28  D.  1163 ;  and  see  contra.  Dove  v.  Smith, 
81  May  1827,  5  Sh.  784,  N.E.  684. 

(c)  Fergus  v.  Fergus,  7  Feb!  1888,  11  Sh. 
862;  Inglis  v.  Harper,  18  Oct.  1831,  5  W. 
&  S.  785,  reversing  6  Sh.  864. 

(d)  Grant  v.  Stoddart,  1 1  D.  869,  per  Lord 
Jeffrey;  bat  see  1  Macq.  168;  Sellar  v. 
Stephen,  21  June  1855, 17  D.  975. 

(e)  Grant  v.  Stoddart,  27  Feb.  1849, 11  D. 

870. 

(/)  Allan  v.  Glasgow,  4  D.494 ;  14  Aug. 


1846,  5  Bell,  879.  This  principle  applies 
when  the  last  executed  deed,  though  in 
form  a  total  settlement,  is,  by  reason  of  the 
omission  to  make  use  of  dispositive  words, 
ineffectual  to  carry  heritable  estate  in  Scot- 
land; Bichmond's  Trs.  v.  Winton,  25  Nov. 
1864;  3  Macph.95;  CampbelTs  Trs.  v.  Camp- 
bell, 24  D.  1822. 

(a)  Stewart  v.  BaiUie,  27  Jan.  1841,  8 
D.  468. 

(h)  Fleming  v.  Fleming,  1800,  M.  "  Im- 
plied Will,"  App.  No.  1. 

(•)  Per  Lord  Justice-Clerk  in  Horsbrugh 
v.  Horsbrugh,  9  D.  841 .  "  The  presumption 
is  always  strongly  adverse  to  an  unfinished 
instrument  materially  altering  and  control- 
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settled  question  whether  a  general  settlement  of  lands  has  the  effect  qhaptib  xm. 
of  revoking  a  prior  special  destination. 

620.  Where  it  appears  that  two  testamentary  writings  are  cap-  if  possible,  both 
able  of  standing  together  as  one  settlement,  no  implied  revocation  mbast. 
can  be  inferred  in  relation  to  any  of  the  bequests  of  the  first  execu- 
ted will,  unless  the  terms  of  the  bequest  are  necessarily  inconsistent 
with  those  of  the  last  will. (A:)  The  case  of  Alves  v.  Alves  is  an 
illustration.  The  testator,  by  his  trust-settlement,  divided  the  re- 
sidue of  his  estate  into  two  equal  shares,  to  be  distributed  amongst 
certain  relatives,  who,  in  the  concluding  part  of  the  clause,  were 
also  appointed  "  residuary  legatees."  By  a  codicil,  he  made  a  new 
division  of  the  residue  into  three  equal  shares,  as  to  one  of  which 
there  was  a  total  failure  of  the  objects  of  the  destination.  This  share 
was  claimed  as  lapsed  succession  by  the  legal  representatives  of  the 
testator,  and  as  residue  by  the  residuary  legatees  of  the  first  execu- 
ted settlement.  It  was  held  that,  although  the  partition  of  the  es- 
tate into  three  shares  was  an  implied  revocation  of  the  previous  par- 
tition into  two  shares,  that  it  did  not  operate  as  a  revocation  of  the 
ultimate  residuary  bequest  contained  in  the  original  settlement.  (T) 
The  second  Roxburgh  case  decides  that  an  implied  revocation  is  only 
operative  in  the  event  of  the  last  executed  will  being  effectual ;  but 
that  if  it  should  be  reduced  ex  capite  lecti9  or  on  any  extrinsic 
ground,  the  inconsistency  does  not  arise, (m)  and  the  first  will  is 
to  be  held  effectual. 

521.  A  testamentary  deed  of  revocation  has  the  same  ambula-  Revival  of  re- 
tory  character  which  belongs  to  a  testamentary  disposition,  and  the^paltm  of 
therefore,  where  th$  will  to  which  the  words  of  revocation  apply  is  •  *"•*««* 

»  ^^  ■*  *  *        revoking  lnstrn- 

not  cancelled  or  destroyed,  it  may  be  revived  by  revoking  or  de-  meat, 
stroying  the  revocation  of  it.  Thus,  where  a  trust-deed,  being  the 
last  testamentary  settlement  of  the  granter,  contained  a  revocation 
of  all  previously  executed  wills  and  settlements,  and  this  settle- 
ment was  itself  destroyed  by  the  testator's  directions  in  his  life- 
time, the  revocation  which  it  contained  was  held  to  be  destroyed 

ling  a  will  deliberately  framed,  regularly  Hay  1827,  5  Sh.  784,  N.  E.  684 ;  Allan  v. 

executed,  recently  approved,  and  supported  Sinclair,  1776, 2  Pat.  408.   Where  the  last 

by  previous  and  uniform  dispositive  acts ;  will  contains  an  express  revocation  of  all 

and  this  presumption  is  stronger  in  pro-  previously  executed  wills,  the  clause  must 

portion  to  the  less  perfect  state  of,  and  the  receive  effect  notwithstanding  that  a  prior 

email  progress  made  in,  such  instrument,  will  may  be  capable  of  standing  along 

To  establish  such  a  paper,  there  must  be  with  the  last ;  Laterie't  Tra.  v.  Lowrie,  12 

the  fullest  proof  of  capacity,  volition,  final  July  1848,  5  D.  1846. 
intention,  and  involuntary  interruption."         (1)  Alve*  v.  Atoe$t  8  Mar.  1861,  28  D. 

— Jarman  on  Wills,  8d  ed.  1, 167.  712. 

(k)  Grant  v.  Stoddart,  11 D.  SI 6, per  Lord  (m)  Roxburgh  v.  Wauchope,  25  May  1820, 

Fullerton ;  1  Macq.  168;  Dove  v.  Smith,  81  6  Paton,  648;  infra,  }  626. 
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caArTBB  Km.  as  well  as  the  positive  dispositions  of  the  settlement,  and  a  pre- 
viously executed  will  was  therefore  revived.  (»)  And  a  revocation 
by  testamentary  disposition  of  a  last  will  disposing  of  the  univer- 
8tta8  of  the  testator's  estate,  was  found  to  have  the  effect  of  reviv- 
ing a  previously  executed  will.(o)  In  another  case,  it  was  held 
that  a  revoked  testamentary  disposition  was  not  revived  by  being 
delivered  by  the  testator  to  his  trustees  with  a  direction  not  to 
open  the  packet  until  after  his  death,  (p) 


SECTION  VI. 
EFFECT  OF  THE  LAW  OF  DEATHBED. 

622.  Referring  to  a  preceding  chapter  (q)  for  a  complete  exposi- 
tion of  this  subject,  it  is  only  necessary,  to  complete  our  view  of 
the  law  of  revocation,  that  we  should  here  very  briefly  indicate 
the  principles  according  to  which  the  doctrines  under  consideration 
are  held  to  be  interfered  with  by  the  operation  of  the  Law  of 
Deathbed. 
Revocation  com-       523.  The  exercise  of  a  power  of  revocation  is  not  regarded  in 
j£d.    °°  **     law  as  a  new  conveyance.    Revocation  is  therefore  competent  by 
deed  executed  on  deathbed ;  though  it  is  apparent  that,  by  the  re- 
vocation of  the  purposes  and  conditions  of  a  settlement,  an  altera- 
tion of  the  destination  may  be  effected  which  shall  be  equivalent 
in  many  respects  to  a  new  settlement  of  the  estate.     Thus,  by  the 
revocation  of  a  purpose  of  sale,  the  quality  of  the  succession  is 
changed  from  moveable  to  heritable,  (r)     In  Millar  v.  Marshes)  it 
was  held  by  Lord  St  Leonards,  on  appeal,  affirming  the  judgment 
of  the  First  Division  of  the  Court,  that  the  maker  of  an  entail 
might  convert  it  into  a  fee-simple  estate  by  revoking  the  fetters  on 
deathbed,  on  the  ground  that  the  deathbed  disposition  was  effec- 
tual to  remove  the  fetters,  but  was  inoperative  with  regard  to  the 
estates  created,  (f) 
Effect  of  com-  524.  A  simple  reservation  in  a  settlement  of  heritable  estate  of 

bizied  revocation  .     __  i  n    •      •  j.       t±       xi_  •         •  *  •      i 

and  new  convey-  &  power  to  name  beneficiaries,  or  to  alter  the  succession  %n  articulo 
toJJto!*1**     mortis,  will  not  be  effectual  to  deprive  the  heir  of  his  right  to  re- 


(n)  Howden  v.  Orichton,  8  July  1815,  (r)  Qrmdlay  v.  King,  8  Nov.  1858,  16 

F.O.     See  1  Jarman  on  Wills,  3d  ed.  127.  D.  27 ;  Allan  y.  Glasgow,  14  Aug.  1846, 

(o)  Dove  y.  Smith,  81  May  1827,  5  Sh.  5  Bell,  879.    But  see  Neilton  v.  Stewart, 

784,  N.  E.  684.  22  D.  656,  per  Lord  Colonsay. 

(p)  Ker  v.  Erdine,  16  Jan.  1851,  18  («)  Millar  v.  Monk,  22  May  1855,  2 

D.  492.  Macq.  284,  affirming  15  D.  828. 

(q)  Chapter  9,  sect.  4  (Law  of  Death-  (t)  2  Macq.  287. 
bed). 
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duce  a  subsequent  testamentary  appointment  ex  capite  lecti.(u)  chaftm  «h. 
But  it  is  possible  to  give  validity  by  anticipation  to  a  deathbed 
deed  of  appointment ;  and  this  may  be  effectually  done  by  insert- 
ing in  the  principal  settlement  a  destination  over  to  other  bene- 
ficiaries, in  the  event  of  a  failure  to  appoint  effectually  by  a  sub- 
sequent writing.     Thus,  in  the  case  of  Ker  v.  Lady  Essex  Ker's 
Trustees,  where  the  testatrix  conveyed  her  heritable  property  in 
liege  paustie  to  trustees,  with  directions  to  sell  and  to  pay  legacies, 
and  then  to  pay  the  residue  to  such  persons  as  she  should  direct 
by  any  writing  under  her  hand,  and,  in  default  of  such  writing,  to 
pay  the  residue  to  her  next  of  kin,  and  she  thereafter  executed  a 
memorandum  of  directions  on  deathbed,  which  was  challenged  by 
the  heir-at-law,  it  was  held  that  the  right  of  challenge  was  a  per- 
sonal privilege  of  the  heir,  and  that,  as  the  reduction  of  the  writ- 
ing of  directions  would  occasion  the  default,  in  the  event  of  which 
the  property  was  to  go  to  the  next  of  kin,  the  heir  was  barred  by 
want  of  interest  from  insisting  in  the  challenge,  (x) 

525.  On  similar  principles,  it  has  been  determined  that  a  death-  where  sobost- 
bed  settlement  altering  the  destination  of  an  estate  previously  set-  Hot  expressly  re- 
tied  {e.g.,  directing  a  conveyance  to  another  disponee)  will  be  pro-  JjJj^hSd0*" 
tected  from  challenge,  provided  there  be  no  express  revocation  of  eftectuai. 
the  previously  executed  settlement,  because  the  reduction  of  the 
deed  of  alteration  would  not  let  in  the  heir,  but  would  operate  in 
favour  of  the  disponee  under  the  original  or  previously  executed 
settlement.(y)    Against  this  view,  it  was  argued,  that  the  implied 
revocation  of  the  destination  in  the  first  deed,  arising  from  its  in- 
consistency with  the  second,  gave  the  heir-at-law  an  interest  to 
reduce ;  but  this  reasoning  is  fallacious,  for  implied  revocation  can 
only  take  place  where  both  deeds  are  operative,  since  it  arises 
solely  from  the  necessity  of  reconciling  their  provisions.     Where 
the  deed  of  alteration  expressly  revokes  the  original  settlement, 
the  heir-at-law  of  course  acquires  an  interest  to  reduce  the  deed  of 
alteration  ;{z)  and  therefore,  unless  it  is  the  desire  of  the  testator 
that  his  heir-at-law  should  succeed  in  the  event  of  his  dying  with- 


(«)  Crawford  v.  CouUz,  1795,  M.  14,968; 
Mudie  y.  Mow,  1  Mar.  1824,  2  Sh.  (Ap. 
Ca.),  9 ;  Wauchope  v.  Lady  Eseez  Ker,  21 
Feb.  1812,  5  Paton,  559. 

(x)  Ker  v.  Lady  Eutz  Ker't  Trt.,  8  Sh. 
694, 1  Oct.  1881,  5  W.  &  S.  718. 

(y)  Duke  of  Roxburgh  v.  Wauchope,  25 
Hay  1820,  6  Pat.  548.  See  Prof.  Bell's 
remarks,  1  Com.  5th  ed.  p.  96.  Where  the 
invocation    is  made  conditional  on   the 


substituted  destination  being  effectual,  it 
would  appear  that  an  heir  of  provision 
under  the  first  settlement  is  entitled  to  re- 
duce the  second,  the  revocation  being  then 
ineffectual;  Laurie  v.  Laurie'*  Trt.,  22  Jan. 
1880,  8  Sh.  879. 

(z)  NeiUon  v.  Stewart,  8  Feb.  1860,  22 
D.  646  ;  Erskine  y.  Erekme't  Trt.,  8  Dec. 
1850, 18  D.  228  ;  Leith  v.  Leith,  19  June 
1868,  1  Macph.  949. 
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ohaftct  xin.  in  sixty  days,  the  conveyancer  should  not  insert  a  clause  of  revo- 
cation, but  should  leave  the  revocation  to  be  effected  by  legal  im- 
plication.   Where  a  previous  settlement  is  founded  on  as  a  title  to 
exclude  the  heir's  right  of  challenge,  the  onus  of  proving  its  sub- 
sistence rests  on  the  party  maintaining  it.  (a) 
Whether  wro-         526.  The  case  of  Ker  v.  Erskineip)  decides  a  point  of  consider- 
ed* offing  a^e  importance  in  connection  with  the  law  of  deathbed  ;  which  is, 
e^faTJeW  *kftt  where  a  settlement  has  once  been  effectually  revoked,  a  second 
aent.  deed  of  revocation,  revoking  the  first  revocation,  will  not,  if  exe- 

cuted on  deathbed,  have  the  effect  of  reviving  the  settlement  so 
as  to  exclude  challenge  by  the  heir-at-law.     The  Lord  President 
Boyle  thus  explained  the  ground  of  the  decision : — "  It  is  clear  in 
law,  that  however  capable  to  revoke  all  former  settlements,  a  death- 
bed deed  can  operate  no  effectual  conveyance  of  heritable  property, 
or  exclude  the  heir-at-law,  unless  he  stands  already  effectually  ex- 
cluded by  an  existing  settlement.     The  testator  revoking  his  revo- 
cation with  the  view  of  reviving  an  extinguished  deed,  cannot  make 
it  operative  to  the  prejudice  of  the  heir  who  had  been  excluded  by 
the  extinguished  deed/'(c)     A  testator  who  is  desirous  of  reviving 
a  revoked  settlement  without  incurring  the  risk  of  challenge,  should 
cancel  the  deed  of  revocation,  or  put  it  in  the  fire  in  presence  of 
witnesses.     The  effect  of  this  will  be,  that  the  deed  of  revocation 
having  never  been  delivered,  and  being  non-existent  at  the  testa- 
tor's death,  will  not  be  regarded  as  a  completed  instrument,  and 
the  original  settlement  will  take  effect  as  of  the  date  which  it 
bears,  (d) 
Rerocation  of  627.  The  revocation  of  a  special  disposition  of  heritable  subjects 

3^eropS£:  by  a  deathbed  deed  which  also  conveys  the  same  subjects  to  other 
wdduiryi0" °f  Per80I1B>  ^as  n0*  ^ie  effect  of  throwing  the  special  subjects  into  re- 
tee,  sidue.    The  effect  is,  that  the  new  conveyance  may  be  set  aside  at 
the  instance  of  the  heir-at-law,  and  that  the  revocation  operates  in 
his  favour,  (e) 

(a)  Clyne  v.  Clyne*  7V«.,  12  May  1887,  (d)  See  Hotodenv.  Orichton,  8  July  1815, 
15  Sh.  911.  F.O. 

(b)  Ker  v.  Erskine,  16  Jan.  1851,  18  D.  (*)  Cameron  and  Walker  v.  West'*  Tr$„ 
492.  2  Feb.  1864,  2  Macph.  584. 

(0  18  D.  495. 
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CHAPTER  XIV. 

OF  THE  CAPACITY  TO  MAKE  A  WILL  OR 
TESTAMENTARY  DISPOSITION. 


628.  The  execution  of  a  will  or  testamentary  disposition  being  Capacity  to 
only  a  particular  mode  of  conveyance  or  transference  of  estate,  it  dependent  on 
follows  that  every  person  possessed  of  estate  in  a  character  which  en-  ^^TJuIm. 
titles  him  to  dispose  of  it  by  deed  inter  vivos,  has  the  capacity  of 
conveying  it  to  a  trustee  or  executor  for  distribution  after  his 
death.     This  rule  excludes  persons  who  are  subject  to  legal  inca- 
pacity, as  well  as  those  who,  from  natural  causes,  are  incapable  of 
exercising  the  power  of  disposition. 

529.  It  is  stated  by  English  authors  that,  at  common  law,  the  Wilis  and  setae- 
Sovereign  can  only  dispose  of  his  private  estate  by  letters-patent,  (a)  S^welpi^how 
By  a  Statute  of  George  111.(6)  the  Sovereign  is  enabled  to  bequeath  rePJ**«L 
his  private  personal  estate  by  a  testamentary  writing  under  the 
sign-manual ;  and,  by  a  recent  Statute,  the  Queen  is  enabled  to 

dispose  of  her  estates  in  Scotland  by  deed  inter  vivos  or  mortis  causa, 
and  also  to  hold  such  estates  of  subject-superiors  through  the  inter- 
vention of  trustees,  (c) 

530.  A  testament  or  disposition  mortis  causa  by  a  married  Capacity  of 
woman  of  her  moveable  property  is  effectual  without  the  husband's  S^ispose  o? 
consent,  (d)     And  it  would  seem  that  such  a  conveyance  will  carry  J^e^u^. 
her  interest  in  the  goods  in  communion  in  so  far  «,s  her  right  to 
dispose  of  them  is  unaffected  by  the  provisions  of  the  Intestate  Suc- 
cession Act  ;(e)  that  is,  it  will  affect  her  succession  if  she  survive 
her  husband.     With  regard  to  the  heritable  estate  of  a  married 
woman,  it  is  to  be  observed  that  the  consent  of  the  husband  is  re- 
quired to  its  alienation  by  deed  inter  vivos.(f)    Testamentary  dis- 

(a)  Lewin  on  Trusts,  5th  ed.  p.  22,  cit-  if  she  can  leave  a  legacy  by  donatio  mortu 

ing  Fordyce  v.  Willis,  8  Br.  G.  Ca.,  577.  coma  t  vide  Miller  v.  Milne's  Trt.,  8  Feb. 

(6)  89  &  40  Geo.  III.,  cap.  88.  1859,  21  D.  877. 

(c)  25  &  26  Vict,  cap.  87.  («)  18  Vict.  c.  28,  {  6. 

(d)  Ersk.  1,  6,  28;  see  Pothier,  Tr.  de         (/)  Ersk.  1,  6,  27;  Boyle  v.  Crawford, 
la  Puissance  de  Mari,  No.  42.    Sed  qwere,  5  Mar.  1822,  1  6h.  872,  N.E.  850 ;  Dick  y. 
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Wife's  power  of 
disposal  of  her 
separate  estate. 


ohaftct  xit.  positions  are  in  a  different  position.  They  take  effect  only  after  the 
termination  of  the  curatorial  power  and  right  of  administration  of 
the  husband  ;  and,  provided  his  courtesy  is  not  interfered  with,  he 
does  not  seem  to  have  any  legal  interest  in  his  wife's  settlement  of 
her  property.  Erskine  was  of  opinion  that  a  married  woman  might 
dispose  mortis  causa  of  her  heritable  estate,  and  exclude  her  hus- 
band's courtesy  without  his  consent,  (y)  And,  while  we  are  not 
aware  that  his  opinion  has  been  confirmed  by  decision,  there  is  cer- 
tainly no  authority  for  extending  the  right  of  administration  to  that 
degree  which  would  enable  the  husband  to  control  the  wife's  power 
of  testamentary  disposition. 

631.  As  regards  property  settled  on  a  married  lady,  with  an  ex- 
clusion of  the  husband's  marital  rights,  she  is  in  the  same  position 
as  if  she  were  single ;  and  accordingly  she  may  grant  deeds  respecting 
it,  to  take  effect  either  inter  vivos  or  after  her  death. (A)     In  a  case 
which  arose  under  the  powers  of  the  Entail  Amendment  Act,  the 
Court  authorised  a  married  lady  to  execute  a  disentail  of  her  sepa- 
rate estate  without  requiring  the  concurrence  of  the  husband  to  the 
petition,  and  also  held  that  she  was  entitled  to  subscribe  the  instru- 
ment of  disentail  without  her  husband  being  a  consenting  party. (*) 
By  the  Conjugal  Rights  Act  1861,(4)  a  wife  "deserted'"  by  her  hus- 
band may  apply,  by  petition  to  the  Court  of  Session,  for  an  order  to 
protect  property  which  she  has  acquired,  or  may  acquire,  by  her  own 
industry,  or  by  succession  or  otherwise,  after  the  desertion ;  and  by 
§  4  of  the  same  Act,  it  is  declared  that  such  property  shall  belong 
to  her  as  if  unmarried.     Onerous  trusts  of  property,  so  protected, 
are,  by  §  2,  effectual,  notwithstanding  the  subsequent  recal  of  the 
order  of  protection.     It  has  not  yet  been  decided  whether  the  word 
"  onerous,"  as  used  in  the  Statute,  extends  to  deeds  granted  for 
rational  causes,  such  as  provisions  to  the  children  of  the  marriage. 

532.  In  the  case  of  a  minor  who  has  curators,  the  extent  of  the 
disability  varies  according  to  the  nature  of  the  settlement.  A  minor 
without  curators  may  alienate  his  property,  whether  heritable  or 
moveable,  for  onerous  or  rational  causes ;  and  if  the  consideration 


Disabilities  of 
minors. 


Donald,  12  Dec.  1826, 2  W.  &  S.  522.  But 
she  has  been  held  entitled  to  execute 
a  deed  of  disentail  without  his  consent; 
Pet  Brisbane,  1  Mar.  1850,  12  D.  917. 

(g)  Ersk.  1,  6,  27.  See  Menzies,  Conv., 
8d  ed.  p.  89;  1  Fraser,  274;  More's  Notes, 
18;  contra,  Bankton,  vol.  i,  p.  124. 

(h)  Gowan  v.  PurseU,  17  May  1822,  1 
Sh.  418,  N.E.  890 ;  KeggU  v.  Christie,  25 
May  1815,  F.G. ;  Clark  v.  Gibson,  24  Jan. 


1826, 4  Sh.  888,  N.E.  891 ;  Gordon  v.  Gor- 
don, 16  Nov.  1882, 11  Sh.  86. 

(t)  Pet  Primrose,  9  March  1850, 12  D. 
917.  See  Brown  v.  BedweU,  8  Dec.  1830, 
9  Sh.  186 ;  Pet  Hamilton,  1777,  5  Br.  Sup. 
625. 

(*)  24  &  25  Vict  c  86,  \  1.  The  word 
"deserted"  is  ambiguous. — At  common 
law,  it  would  seem  that  the  wife  of  a  con- 
vict has  the  power  of  disposing  of  her  ac- 
quisitions.    See  note,  infra,  {  548. 
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be  inadequate,  he  may  be  restored  against  the  transaction  by  a  re-  ohaptib  «v. 
duction  within  the  quadriennium  uiite.  If  he  have  curators,  his 
position  is  so  far  different  that  their  consent  is  necessary  to  vali- 
date the  transaction.  A  minor,  with  or  without  curators,  may  exe- 
cute a  testamentary  trust  for  the  disposal  of  his  moveable  pro- 
perty.^ But  he  cannot,  even  with  his  curators'  consent,  make  a 
settlement  of  his  heritable  estate  ;  "  for,  in  order  to  alter  the  legal 
succession  of  heritage,  there  must  be  a  deliberate  animus  in  the 
granter  of-  the  deed,  which  cannot  be  presumed  in  a  minor."(w) 

533.  Under  the  category  of  rational  deeds  which  a  minor  may  Minor  may 
competently  grant,  we  include  antenuptial  contracts,  which  are  so  JJ^EiJ^ 
far  favoured  that  they  are  even  sustained,  when  reasonable,  although  wainet- 
granted  without  the  consent  of  his  curators,  (n)    With  reference  to 

the  plea  that  such  deeds  are  not  only  reducible  but  null,  Lord  Ivory 
observed :  "  There  are  none  of  our  writers  on  law  who  say  anything 
as  to  this  nullity  who  do  not  concur  in  the  qualification  of  the  doc- 
trine that  it  is  a  nullity  to  be  pleaded  against  injury  ;  and  where 
the  deed  is  for  the  benefit  of  the  minor,  the  nullity  cannot  be 
pleaded.  ...  I  do  not  wish  to  impugn  the  general  doctrine, 
that  deeds  entered  into  by  a  minor  without  consent  of  his  curators 
are  null,  but  only  to  point  out  such  modifications  as  the  peculiar 
case  of  marriage  calls  for."(o) 

534.  Amongst  objections  to  wills  involving  the  question  of  personal  incapacity  re- 
disability,  there  is  none  more  frequently  urged,  or  with  more  fatal  5^^  rom  m" 
effect,  than  that  of  insanity,  or  facility,  on  the  part  of  the  testator.(p) 

(fl  Ersk.  1,  7,  83 ;  Bankt.  vol.  i,  p.  177;  pronounced  against  the  validity  of  a  will 

Stevenson  v.  Allan,  1680,  M.  8949;  Camp-  disinheriting  the  testator's  only  child,  mere- 

hell  v.  Reidy  12  June  1840,  2  D.  1089,  per  ly  because  the  testator,  an  eminent  electri- 

Lord  President  Hope.     The  distinction  cian,  had  conceived  a  strong  and  groundless 

taken  by  Erskine,  between  bequests  by  aversion  to  her,  which  he  had  manifested 

testament  and  bequests  of  moveables  by  by  acts  of  harshness  and  severity.    This 

disposition,  does  not  seem  to  be  well  found-  comes  very  near  to  the  principle  of  the 

ed :  see  More's  Notes,  47 ;  Fraser  on  Parent  querela  inofficiosi  testamenti  of  the  civil  law, 

and  Child,  381.  as  explained  in  Inst.  lib.  2,  tit.  18. 

(m)    £rsk.  ut  supra  ;    Cunynghame  v.         As  to  the  validity  of  a  will  made  during 

Whiteford,  1797,  M.  8966.  a  lucid  interval,  it  was  remarked  by  Sir 

(w)  Bruce  v.  Hamilton,  28  Dec.  1864,  17  Wm.  Wynn  (in  Cartwright  v.  Cartwright, 

D.  266;  Davidson  v.  Hamilton,  1682,  M.  1  Phil.  100),  that  if  "the  party  afflicted 

8088;  Young  v.  Robertson,  1769,  M.  8988.  habitually  by  a  malady  of  the  mind  has 

(o)  Bruce  v.  Hamilton,  17  D.  270-2.  intermissions,  and  if  there  was  an  inter- 

(p)  A  criterion  of  insanity  in  the  legal  mission  of  the  disorder  at  the  time  of  the 
sense  is  still  a  desideratum.  The  obBerva-  act,  that  being  proved  is  sufficient,  and  the 
tions  of  the  Lord  President  in  M'Kellar  v.  general  habitual  insanity  will  not  affect 
M*KeUar,  6  Dec.  1861,  24  D.  144,  indicate  it."  Reference  is  also  made  to  the  follow- 
without  solving  the  difficulties  of  the  pro-  ing  cases ; — Totcart  v.  SeUar,  6  Pat.  801 ; 
Mem.  In  the  English  case  of  Dew  Y.Clarke  Curtis  v.  Currie,  6  Sh.  888,  N.  E.  777; 
(8  Add.  79,  6  Ruas.  168),  Sir  John  Nicholl  Fraser  v.  Fraser's  Trs.,  18  Sh.  708  ;  Laing 
and  the  Court  of  Delegates  successively  v.  Bruce,  1  D.  69  ;  and  cases  in  next  note. 
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<  haptee  «v.  Insanity,  which  imports  not  only  a  want  of  judgment,  but  a  want 
of  trill— of  the  disposing  mind — is  necessarily  a  fatal  objection. 
Mere  facility  is  not  of  itself  a  ground  of  reduction  ;(g)  and  accord- 
ingly the  issues  in  reductions  of  settlements  on  the  ground  of  facility 
invariably  put  the  question,  Whether  the  defender,  taking  advantage 
of  the  party's  facility,  procured  the  deed  by  circumvention  ?(r) 
Where  there  was  great  mental  or  moral  weakness  on  the  part  of 
the  testator,  jKjrsuasion  has  l>een  held  to  be  tantamount  to  circum- 
vention, (a)  The  amount  of  pressure  which  will  constitute  circum- 
vention in  any  case  is  a  question  of  fact,  or  more  proi>erly,  perhaps, 
of  opinion  ;  and  the  Court  will  not  readily  interfere  with  the  deci- 
sion of  a  jury  on  the  matter,  (t)  The  arts  that  may  be  practised  by 
a  beneficiary  to  procure  the  testator's  signature  to  a  will  are  not 
easily  discoverable.  "  But,"  said  Lord  Justice-Clerk  Hope,  "  if  the 
facts  satisfy  the  jury  that  there  was  in  such  party  a  motive  to  mis- 
lead and  induce  him  to  enter  into  the  transaction,  either  for  his 
own  benefit  or  for  the  benefit  of  some  one  whose  interest  he  was 
promoting,  and  that  only  persuasion  and  untrue  representations, 
acting  on  a  mind  facile  or  nervously  anxious  from  disease  on  the 
subject,  could  have  brought  about  the  result,  then  it  is  for  the  jury 
to  say  whether  they  draw  from  the  whole  case  the  inference  of  cir- 
cumvention."^) It  was  justly  observed  in  a  recent  case,  that  no 
test  of  mental  capacity  could  be  stated  without  reference  to  the 
deed,  the  question  being,  Whether  the  granter  was  capable  of  un- 
derstanding what  he  was  doing  ?(x) 
Uncertainty  of  535.  In  the  present  state  of  the  law,  it  is  hopeless  to  attempt  a 
of  Inanity"  In"  definition  of  the  state  and  degree  of  mental  alienation  which  renders 
""the  brakf*5*  *ke  Person  80  affected  incapable  of  making  a  will.  The  ancient  law 
of  Scotland  distinguished  two  classes  of  insane  persons,  namely, 
idiots  or  fatuous  persons,  and  lunatics  or  furious  persons  requiring 
to  be  kept  under  restraint  for  the  protection  of  themselves  and 
others.    But  in  the  determination  of  questions  of  incapacity  as  affect- 


fa)  As  to  the  distinction  between  in* 
sanity  and  mere  facility,  as  grounds  of  re- 
duction, see  Watson  v.  Noble*  9  Trs.,  29  June 

1827,  2  W.  &  S.  648,  affirming  4  Sh.  200, 
N.  E.  202 ;  Scott  v.  Wilton,  16  July  1826, 
8  Mur.  626  ;  Whyte  y.  Ballantyne.  20  June 

1828,  1  Sh.  (Ap.  Ca.)  472 ;  M'KtUar  v. 
M'Kellar,  supra ;  Morrison  v.  Maclean's  TVs., 
27  Feb.  1862,  24  D.  626. 

(r)  See  cases  of  Watson  and  Scott,  supra; 
Baird  v.  Harvey  s  Trt.,  20  D.  1220 ;  Innes 
v.  Tarbet,  1740,  M.  16,942 ;  Home  v.  Hardy, 
81  Mar.  1842,  4  D.  1184;  M'Diarmid  v. 


M'Diarmid,  28  Mar.  1828,  3W.&S.  87, 
affirming  4  Sh.  688,  N.  £.  691 ;  Syme  r. 
Henderson,  16  July  1886,  18  Sh.  1182. 

(«)  Clunie  v.  Stirling,  infra,  14  Nov.  1864, 
17  D.  16  ;   Watson  v.  Nobles  Trs.,  supra. 

(t)  Compare  Clunie  v.  Stirling,  and  MkKd- 
lar's  case,  supra,  where  motions  were  refused, 
with  Morrison  v.  Maclean* s  Trs.  and  WaddtU 
v.  WaddelVs  Trs.,  12  July  1846,  7  D.  1017, 
where  new  trials  were  granted. 

(u)   Clunie  v.  Stirling,  17  D.  18. 

(?)  Morrison  v.  Maclean's  Trs.,  27  Feb. 
1862,  24  D.  626. 
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ing  the  validity  of  wills,  a  court  of  law  has  to  deal  with  the  milder  chapter  ht. 
types  of  mental  disease, — with  cases  of  dyspeptic  hypochondria, — 
with  cases  of  religious  melancholy,  accompanied  by  insane  delusions, 
— with  cases  where  some  severe  or  unexpected  strain  has  disturbed 
the  springs  of  that  delicate  mechanism  by  which  the  mind  commu- 
nicates with  external  nature.     The  investigation  of  such  cases  has 
led  to  the  tardy  recognition  of  the  notion  of  partial  insanity.     But 
the  existing  judicial  expositions  of  the  subject,  while  evincing  a 
just  perception  of  the  criteria  of  disposing  capacity,  and  containing 
many  sound  observations  on  the  weight  due  to  the  different  symp- 
toms and  indicia  of  proof,  appear  to  be  somewhat  defective  in  breadth 
of  view ;  and  particularly  in  this  respect,  that  the  judges  do  not 
seem,  unless  in  some  of  the  latest  cases,  to  have  risen  to  the  gene- 
ral conception  of  insanity  as  a  disease  of  the  brain,  admitting  of  gra- 
dations in  like  manner  with  other  bodily  infirmities. 

636.  It  is  true  that  the  physiological  conception  does  not  fur-  Application  of 
nish  any  precise  rule  for  the  determination  of  questions  of  capacity ;  principles  to 
we  think  that  it  renders  the  attainment  of  any  such  rule  or  crite- j^ty^1*1 
rion  impossible ;  but  it  may,  at  least,  be  of  service  in  correcting  monomania, 
the  tendency  to  theorise  on  the  subject.     It  appears  to  us  to  have 
an  important  bearing  on  the  phenomena  of  monomania,  and  of  those 
intermissions  of  the  disease  which  are  termed  lucid  intervals.     If  it 
be  admitted  that  the  various  phenomena  of  insanity  result  from  a 
diseased  or  abnormal  action  of  the  brain,  we  do  not  see  how  it  is 
possible  to  maintain  that  a  person  may  be  insane  as  to  the  subject 
of  his  delusion  and  yet  have  disposing  capacity.     The  delusion  may 
be  so  trifling  as  not  to  constitute  a  clearly  marked  manifestation  of 
disease ;  but  if  the  delusion  is  such  as  no  rational  person  could  en- 
tertain, and  such  as,  in  the  opinion  of  competent  judges,  proves  the 
existence  of  cerebral  disease,  then  we  think  that  the  afflicted  person 
should  be  deemed  incapable  of  making  a  wrill,  because  it  is  impos- 
sible to  say  that  the  disease  may  not  have  interfered  with  the  just 
exercise  of  the  disposing  faculty :  and  the  right  of  the  heir  ought 
not  to  be  taken  away  except  by  the  testamentary  act  of  a  person  who 
is  in  the  full  possession  of  mental  capacity. 

537.  The  physiological  view  of  insanity  is  also  adverse  to  the  Physiological 

vipw  &ov£rsp  to 

practice  of  allowing  testamentary  efficacy  to  wills  made  during  allowing  efficacy 
those  intermissions  of  the  malady  which,  from  their  transient  na-  d°ring8p?riods 
ture,  are  evidently  mere  intermissions  of  the  phenomena  of  insanity,  0[intern?i^,on 
and  which  cannot  reasonably  be  attributed  to  a  restoration  of  healthy 
action  in  the  brain.     To  affirm  that  a  madman,  in  such  an  interval 
of  repose,  should  be  allowed  to  dispose  of  his  property,  appears  to 
us  to  be  as  illogical  as  the  supposition  that  a  patient,  during  an  in- 
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chapteb  xit.  termission  of  a  dangerous  fever,  should  be  allowed  to  get  up  to  din- 
ner and  drink  a  bottle  of  port.   The  proof  of  a  genuine  lucid  interval 
is  extremely  difficult,  and  when  its  duration  has  to  be  computed  in 
hours,  we  should  he  strongly  inclined,  on  that  ground  alone,  to  dis- 
believe in  the  restoration  of  the  patient  to  a  state  of  disposing  capa- 
city. 
Unsatisfactory         638.  Entertaining  these  opinions,  and  believing  that  the  subject 
of  insanity  in  its  legal  relations  is  still  imperfectly  understood,  we 
do  not  think  it  desirable  to  enter  upon  a  discussion  of  the  numer- 
ous cases  which  are  contained  in  the  English  reports,  and  in  which 
the  most  various  and  discordant  theories  have  been  propounded. 
These  cases,  and  the  opinions  expressed  in  them,  are  ably  analysed 
in  the  last  edition  of  Williams  on  the  Law  of  Executors,  to  which, 
accordingly,  we  beg  to  refer,  (y) 
Physical  incapa-       639.  Extreme  bodily  infirmity  can  only  be  regarded  as  a  ground 
th/rdidity  of  a  of  reduction  to  the  extent  that  it  is  an  element  of  evidence  under 
mn'  an  issue  of  facility  and  circumvention.  (2)     The  Court  looks  with 

just  suspicion  upon  settlements  obtained  by  interested  parties,  or 
their  agents,  from  testators  who,  in  consequence  of  illness  or  old 
age,  are  deprived  of  the  full  use  of  the  faculties  of  sight,  hearing,  or 
speech,  (a)  A  distinction  is  to  be  taken  between  the  physical  in- 
capacity of  extreme  old  age,  which  is  often  accompanied  by  mental 
weakness,  and  6uch  sources  of  error  as  blindness,  or  inability  to  speak 
and  hear.  Wills  of  persons  deprived  of  sight  may  be  executed 
either  notarially  or  in  the  ordinary  manner.  And  where  proper 
precautions  are  taken  (if  such  be  necessary),  and  there  is  no  suspi- 
cion of  undue  influence,  there  can  be  no  doubt  that  the  will  of  a 


(y)  Williams  on  Executors,  6th  ed. 
pp.  18-86.  The  latest,  and  perhaps  the 
ablest  exposition  of  the  law  in  relation  to 
the  disposing  capacity  of  persons  labour- 
ing under  insane  delusions,  as  applied  to 
an  actual  case  (and  the  subject  can  only 
be  usefully  treated  in  its  application  to 
real  cases)  is  the  judgment  of  Sir  J.  P. 
Wilde  in  Smith  v.  TebbU,  Law  Rep.  1  Pr.  898. 
In  this  case  the  testatrix,  who  had  been 
allowed  during  her  lifetime  to  retain  tho 
uncontrolled  possession  and  disposal  of  her 
property,  left  a  will  leaving  the  residue  of 
her  fortune,  amounting  to  £180,000,  to  a 
stranger,  regarding  whom  she  entertained 
insane  delusions,  and  who  appears  to  have 
exercised  considerable  influence  over  her. 
The  Court  refused  to  admit  the  will  to 
probate.  The  case  was  a  very  critical  one, 
andthejudgmentuponit  is  most  instructive. 


(*)  Simpton  v.  Gardner,  11  8b.  1049. 

(a)  GilUtpie  v.  Gillespie,  11  Feb.  1817, 
F.C.;  Paterson  v.  Smith,  2  Feb.  1809, 
Hume,  921 ;  M'Culloch  v.  M'Oraekan,  S 
Dec.  1867,  20  D.  206 ;  HaUiday  v.  Mori*m> 
27  June  1867,  19  D.  929.  •'  The  maker 
of  a  deed,"  said  Lord  Colonsay,  in  M'Kel- 
lor  v.  M'Kellar,  6  Dec.  1861,  24  D.  144, 
"  may  have  had  capacity  when  aided,  and 
no  capacity  without  aid;  and  the  with- 
holding of  such  aid  as  may  be  necessary 
to  give  the  capacity  to  execute  a  deed  may 
amount  to  fraud.  .  .  .  For  instance, 
a  defender  may  have  prevented  a  profes- 
sional person  from  having  access  to  the 
person  granting  the  deed,  and  thus  have 
prevented  him  having  that  aid  which  was 
necessary  to  give  him  capacity  for  umlfl"- 
standing  it." 
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deaf-mute  will  be  effectual  (6)  It  is  not  a  condition  of  the  validity  qhaptkb  xiv. 
of  the  will  of  a  blind  person  that  it  be  read  over  to  him  before  sig- 
nature :  but  the  deed  may  be  reduced  upon  proof  that  he  was  igno- 
rant of  its  contents,  (c)  If  notarial  execution  is  resorted  to,  atten- 
tion must  be  paid  to  the  requisites  of  that  mode  of  authentication 
as  fixed  by  the  decisions,  (d) 

540.  If  the  granter  of  a  holograph  untested  settlement  die  insane,  Undated  win 
there  is  no  presumption  that  the  will  was  executed  during  the  period  j^eSJJJS    *° 
of  insanity ;  and  the  grantee  would  seem  to  be  entitled  to  a  verdict  «ft«r$'miltcr  be* 

J  '  °  m  came  insane. 

on  proving  that  the  testator  was  sane  at  the  date  mentioned  in  the 
instrument,  supporting  it,  as  far  a&  possible,  by  other  adminicles  of 
evidence,  (c) 

641.  At  common  law,  the  testamenti  /actio  was  not  withheld  Disabilities  of 
from  bastards,  but  they  were  not  allowed  to  exercise  it  to  the  pre-  t^B^£mov 
judice  of  the  Crown's  interest.     This  disability  was  removed  by  6 

&  7  GuL  IV.,  cap.  22,  which,  on  the  grounds  of  "  justice  and  hu- 
manity/' enacted  that  it  should  thenceforth  "  be  lawful  to  bastards 
or  natural  children,  domiciled  in  Scotland,  to  dispose  of  their  move- 
able estates  by  testament  or  last  will,  in  like  manner  as  other  per- 
sons belonging  to  that  country  may  do." 

642.  An  alien,  by  the  common  law  of  Scotland,  cannot  be  the  Disabilities  of 
proprietor  of  heritable  estate  ;  (/)  in  England  the  disability  does     M' 
not  extend  to  lands  acquired  by  purchase. (g)     An  alien,  therefore, 
cannot  make  a  will  or  execute  a  trust  embracing  heritable  estate, 

until  he  shall  obtain  letters  of  naturalisation,  or  a  certificate  of  na- 
turalisation under  the  Act  7  &  8  Vict. ,  cap.  66.  (h)  As  [regards  the 
disposal  of  moveable  estate,  the  rights  of  aliens  are  as  extensive  as 
those  of  natural-born  subjects,  with  the  single  exception  that  they 
are  liable  to  be  suspended  during  the  continuance  of  a  war  with  the 
country  of  which  he  is  a  subject. 


(6)  1  Jarman  on  Wills,  3d  ed.  129 ;  Dick- 
inson v.  Blistet,  1  Dicks.  268 ;  Re  Harper, 
6  M.  &  Gr.  781,  7  Scott  N.  R.  481.  In 
Pet.  Kirkpalrick,  Lord  Colonsay  observed, 
that  a  deaf-mute,  capable  of  communicat- 
ing by  signs,  might  execute  a  deed  by  no- 
taries. "  The  want  of  the  power  of  speech, " 
he  observed,  "does  not  disable  a  party 
from  taking  the  management  of  his  affairs, 
especially  when  not  combined  with  the 
want  of  power  of  hearing.  And  even 
when  it  is  so  accompanied,  there  are  many 
instances  in  which  persons  so  afflicted  are 
not  merely  perfectly  capable  of  managing 
their  own  affairs,  but  who  exhibit  proof  of 
the  highest  intellect.     The  intellect  may 


be  reached  by  education ;  and  such  per- 
sons are  capable  of  receiving  education" 
(8  June  1868, 16  D.  786). 

(c)  Duff  v.  Earl  of  Fife,  17  July  1828, 1 
Sh.  (Ap.  Ca.)  498 ;  Ker  v.  Hotchkis,  28 
May  1837,  16  Sh.  988 ;  Reid  v.  Baxter,  19 
Feb,  1840, 1  Rob.  66,  affirming  16  Sh.  278. 

(d)  Stat.  1679,  cap.  80,  amending  1640, 
cap.  117  ;  Reid  v.  Baxter,  supra,  and  cases 
there  cited. 

(e)  Waddcll  v.  WaddelVe  Trt.,  7  D.  605, 
per  Lord  Moncreiff. 

(/)  Ersk.  3,  10, 10 ;  Dundasv.  Dundas, 
16  Nov.  1889,  2  D.  81. 

(g)  Lewin,  Tr.  4th  ed.  24,  5th  ed.  26. 
(A)   7  &  8  Vict.  cap.  66,  {  6. 
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643.  By  the  English  law  of  treason— extended  by  the  Union  to 
Scotland — all  lands,  held  by  whatsoever  tenure  or  title,  are  forfeited 
to  the  Crown  on  convict  ion.  To  avoid  forfeiture,  many  conveyances 
were  at  one  time  executed  to  confident  persons,  with  the  view  of 
creating  a  trust  by  anticipation  in  favour  of  the  granter  and  his 
heirs  ;(i)  for,  after  conviction,  no  trust  of  heritage  would  be  effec- 
tual. The  effects  of  outlawrv  and  civil  denunciation  are  different 
from  that  of  treason.  The  denounced  rebel  or  fugitive  has  no  per- 
wna  standi  in  judicio.  His  single  escheat  instantly  falls ;  and  if 
he  continues  unrelaxed  for  a  year  and  day,  his  liferent  escheat 
falls,  and  the  rents  and  profits  of  his  heritable  estate  go  to  the 
Crown,  or  other  immediate  lawful  superior,  (k)  The  same  results 
follow  conviction  of  a  capital  crime.  But  it  has  never  been  doubted 
that  denounced  rebels  retain  the  fee  of  their  estates;  and  it  is  there- 
fore difficult  to  understand  the  grounds  upon  which  a  minority  of 
the  Court,  in  a  modern  case,(Z)  disputed  the  right  of  such  persons 
to  exercise  the  jus  disponendi.  It  is  now  settled,  however,  by  a 
solemn  decision,  that  a  party  under  sentence  of  fugitation  may  exe- 
cute a  settlement  of  heritable  property,  (m)  The  only  restriction  on 
his  proprietary  right  is,  that  he  cannot  do  any  act  in  prejudice  of 
the  superior's  liferent  interest.  Thus  it  has  been  held  that  an  heir 
of  entail,  whose  liferent  escheat  had  fallen,  could  not,  by  suffering 
an  adjudication  to  pass,  incur  an  irritancy,  so  as  to  pass  the  estate 
to  the  next  substitute,  (n) 

644.  The  sequestration  of  a  bankrupt's  estate  vests  all  his  herit- 
able and  moveable  estate  in  the  trustee,  for  behoof  of  his  creditors.(o) 


(i)  Mackenzie  v.  M  Donald,  1736,  Elch. 
"  Trust,"  No.  4;  Com.  of  Forfeited  Estates 
v.  Mackenzie,  Robertson,  263-280  ;  Hamil- 
ton v.  Hamilton,  1669,  M.  16,116. 

(k)  Ersk.  2,  5,  69  and  66.  The  conse- 
quences of  escheat  are  frequently  remitted 
by  the  Crown,  under  the  authority  of  mo- 
dern statutes,  by  which  the  restraints  on 
the  alienation  of  royal  property  have  been 
relaxed  to  the  extent  of  enabling  the 
Crown  to  restore  lands  to  the  family  of 
the  former  owner,  or  to  give  effect  to  his 
disposition.  See  6  Geo.  IV.,  cap.  17,  the 
latest  Act 

(/)  Macrae  v.  Macrae,  22  Nov.  1836,  15 
Sh.  64,  1  M'L.  &  Rob.  645. 

(m)  Macrae's  case.  See  the  learned  and 
exhaustive  opinion  of  Lord  Medwyn,  15 
Sh.  64. 

(n)  Ersk.  2,  6,  07 ;  Scot  v.  Scot,  1722,  M. 
3673.     In  Coomhs  v.  the  Queens  Proctor,  2 


Rob.  547,  Sir  John  Dodson  decided,  that 
where  the  wife  of  a  felon,  under  sentence 
of  transportation  for  a  term  of  years,  died 
intestate,  leaving  property  acquired  by  her- 
self subsequent  to  his  conviction,  such  pro- 
perty belonged,  not  to  her  next  of  kin,  but 
to  the  Crown,  However,  it  has  been  de- 
cided in  other  English  cases  (Re  Martin,  2 
Rob.  405,  15  Jur.  686 ;  Atlee  v.  Hook,  28 
L.  J.  Ch.  Ca.  776),  that  the  wife  of  a  trans- 
ported felon  has  the  testamenti  factio  as  to 
her  separate  acquisitions;  an  equitable  ex- 
ception, which  may  perhaps  be  extended  to 
married  women  in  Scotland,  on  the  analogy 
of  the  cases  of  Churnsidev.  Currie,  11  July 
1789,  M.  6082,  and  Orme  v.  Diffors,  80 
Nov.  1838,  12  Sh.  149.  But  see  contra, 
Dick  v.  Donald,  12  Dec.  1826,  2W.A6. 
622. 

(o)  19  and  20  Vict.  rap.  79,  \  102. 
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But  the  bankrupt  has  an  assignable  interest  in  the  reversion,  capa-  qhaftir  xit. 
bleof  being  vindicated  by  action,(p)  and  which  may  therefore  be 
made  the  subject  of  a  will  or  settlement.  (#)  The  same  observation 
is  applicable  to  the  question  of  the  capacity  of  an  insolvent  per- 
son who  has  granted  a  disposition  omnium  bonorum  for  behoof  of 
creditors. 

546.  Though  a  settlement  at  the  time  of  execution  may  be  Effect  of  homo- 
subject  to  objection  or  reducible  on  the  ground  of  incapacity,  yet  t^toremotfng 
if  the  grantor  adopt  or  accredit  the  instrument,  after  he  acquires  ^{b^^tie- 
the  disposing  capacity,  it  will  thenceforth  be  effectual  as  his  deed.  ments* 
On  this  principle,  deeds  by  minors  and  married  women  may  be  ho- 
mologated after  attaining  independence.  The  term  "  adoption," 
which  has  lately  como  into  use,  chiefly  in  relation  to  counter  issues 
in  reductions  on  the  head  of  forgery,  seems  to  be  properly  applicable 
to  acts  whereby  a  party  accredits  that  which  was  ab  initio  not  his 
deed,  but  which  becomes  so  by  his  delivery  of  the  deed  or  acknow- 
ledgment of  the  subscription  as  his.  In  such  cases  the  date  of  adop- 
tion is  in  law  the  date  of  the  deed.  "  Homologation,"  by  which  a  party 
waives  objections  to  the  formality  of  the  deed,(r)  or  objections  go- 
ing to  the  fairness  of  the  transaction — e.g.,  minority  and  lesion,  or 
facility — seems  to  give  a  retrospective  validity  to  the  instrument 
from  its  date.  "When,"  says  Professor  Bell,(s)  "the  original  party 
homologates,  he  either  ratifies  a  deed  or  obligation  already  executed 
but  imperfectly,  or  he  adopts  and  gives  effect  to  what  would  other- 
wise be  null.  When  there  is  already  an  obligation  existing,  though 
imperfect  or  subject  to  exception,  homologation  may  have  the  effect 
of  confirming  it  as  good  from  the  first ;  where  the  deed  or  obliga- 
tion is  null,  homologation  acts  only  as  the  adoption  of  what  is  re- 
duced to  an  intelligible  and  precise  shape,  but  is  in  no  degree  bind- 
ing ;  and  the  binding  effect  has  in  this  case  no  retrospect." 

646.  In  the  case  of  Gall  v.  Birdy(f)  where  a  contract  of  dissolu-  Homologation 
turn  of  partnership  and  trust  assignation  was  brought  under  reduc-  J^ta  «  £ 
tion,  on  the  grounds  of  mental  incapacity,  and  also  of  facility  and  ground  of  in- 
circumvention,  the  Second  Division,  after  mature  consideration,  al-  facility, 
lowed  an  issue  of  homolgation  counter  to  the  issue  of  facility  ;  but 
refused  to  allow  the  same  issue  to  be  taken  counter  to  the  general 
issue  on  the  deed  ;  being  of  opinion  that,  if  insanity  were  proved, 
the  deed  could  only  be  set  up  by  a  substantive  action  of  declarator,  (u) 

{p)  Sect.  166;  and  see  Bell's  Com.  1286;  (*)  1  Bell's  Com.  6th  cd.,  146  ;  Ersk.  8, 

|     5th  ed.,  2,  484,  and  cases  there  cited.  3.  47. 

(?)  Chapter  46,  "  Radical  Right."  (/)   Gall  v.  Bird,  3   July  1856,   17  I). 

(r)  As  to  the  adoption  of  informal  writ-  1027. 

lnRi.  8ce  chap.  12,  sect.  3.  («)  Erskino  lays  down  that  deed*  rxr- 
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»»▼•  It  is  difficult  to  reconcile  this  view  with  the  now  settled  practice  of 
trying  issues  of  adoption  in  replication  to  the  defence  of  forgery. 
Adoption  by  u»       M7.  It  is  scarcely  necessary  to  remark,  that  a  will  reducible  on 
E^aTofdS^  thc  ground  of  incapacity,  if  capable  of  being  accredited  at  all,  could 
•Nifcj-  only  be  set  up  upon  pregnant  evidence  of  adoption  after  the  granter 

became  possessed  of  the  requisite  degree  of  capacity.  Until  a  pre- 
cedent is  made,  we  can  only  say,  reasoning  from  analogy,  that  we 
see  no  reason  why  the  delivery  of  a  void  testamentary  instrument, 
or  its  adoption  in  a  subsequent  writing — after  the  testator  acquires 
the  iestamenti  f actio — should  not  be  as  effectual  to  obviate  objections 
arising  from  personal  disability,  as  those  acts  admittedly  are  to  ob- 
viate objections  to  the  execution  of  the  instrument,  (x) 
Homologation  648.  A  settlement  may  also  be  homologated  by  one  who  has  an 

OTbwM&E?66  adverse  interest ;  in  which  case  his  right  of  challenge,  upon  any 
ground  of  which  he  was  aware  at  the  time  of  homologation,  is  for 
ever  cut  off.(y)  But  there  is  no  room  for  the  application  of  the  doc- 
trine if  the  homologating  party  were  ignorant  of  the  objection.(z) 


cnted  by  a  pupil,  or  insane  person,  are  inca- 
pable of  being  homologated ;  bnt  it  would 
seem  they  may  be  adopted.  The  lobes  can- 
not  be  of  a  more  radical  character  in  the 
cases  put  by  the  learned  author  than  in 
the  case  of  forgery.  See  the  passage  8, 
3,47. 

(x)  It  would  seem  that  a  will  made  in 
England,  during  the  subsistence  of  a  per- 
sonal disability,  may  be  validated  by  re- 
publication after  the  testator  is  sui  Juris; 
1  Jarman  on  Wills,  8d  ed.  86 ;  that  is,  by 
either'renewing  the  solemnities  of  authen- 


tication, or  adopting  the  will  by  reference 
in  some  subsequent  writing;  Ibid.  1, 178. 

(y)  As  to  homologation  of  settlements 
by  interested  parties,  see  M'Micka*  ▼. 
M'Mickan's  Trs.%  22  June  1889, 1  D.  1085; 
Murray  v.  Murray,  21  Jan.  1826,  4  Sb. 
874,  N.  E.  877 ;  Leiper  v.  Cochrane,  9  July 
1822,  1  Sh.  652,  N.  E. 606 ;  Even*.  Maei. 
of  Montrose,  17  Nov.  1880,  4  W.  &  S.  846, 
reversing  6  Sh.  479;  Kyle  v.  Allan,  23 
Feb.  1882,  11  8h.  87  ;  Fraser  v.  Fraser,  7 
Nov.  1884,  18  Sh.  708. 

(a)  Erskine,  8,  8,  48;  Bell's  Pr.  2  27. 
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CHAPTER  XV. 

OF  THE  CAPACITY  TO  TAKE  UNDER  A  WILL  OR 

TESTAMENTARY  DISPOSITION. 


I.  BuabUUiet  of  Trtuiees  and  Exe- 
cutor*. 


II. 


of  Disponeet,  Legatee*,  and  Bene- 
ficiaries. 


SECTION  I. 


DISABILITIES  OF  TRUSTEES  AND  EXECUTORS. 


649.  It  may  be  affirmed  as  a  general  principle,  that  the  law  of  pffi<*  not  sub- 
Scotland  imposes  no  restriction  on  the  power  of  the  subject  to  ac-  special  disquau- 
cept  a  trust,  and  to  execute  its  purposes,  excepting  such  as  arise  fybg  n,les* 
from  the  incapacity  of  the  grantee,  or  the  illegality  of  the  purposes 
of  the  conveyance.     It  is  no  disqualification  that  the  trustee  takes 
a  beneficial  interest  under  the  instrument  declaring  the  trust ;  in- 
deed, if  beneficiaries  were  held  to  be  disqualified  from  acting  as 
trustees,  it  would  be  impossible  in  many  cases  to  obtain  the  ser- 
vices of  persons  willing  to  undertake  the  responsibilities  of  the 
office. 

560.  The  Crown  may  exercise  the  functions  of  a  private  trustee,  TheCrown  may 
if  nominated  to  the  office.     This  is  assumed  in  the  English  autho-  0f  an  endow*'' 
rities ;  and  there  is  no  principle  of  Scotch  law  tending  to  exclude  ment* 
the  title  of  the  Crown  as  a  fiduciary,  (a)    For  example,  if  a  testator 
endow  a  college  or  a  university  chair,  and  vest  the  right  of  appoint- 
ing professors  in  the  Crown,  that  would  obviously  be  a  valid  and 
operative  trust ;  though  the  Crown,  like  any  other  trustee,  might 
think  proper  to  decline  accepting  the  patronage. 

661.  It  has  been  doubted  by  English  jurists  whether  the  Crown  Whether'an  ac- 
could  be  compelled  to  execute  the  trust  purposes  after  having  ac-  compel  the 
cepted  the  office  and  estate ;  and  the  weight  of  authority  seems  to  SSste^rust. 
incline  towards  the  negative  side  of  the  question.    The  English  de- 
cisions upon  this  point — which  cannot  in  its  results  be  considered 

(a)  See  M'Kenzie  v.  McDonald,  1736,  Elchies,  "Trust,"  No.  4. 
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chaptm  xt.  as  of  any  practical  consequence — are  founded  on  a  purely  technical 
view  of  the  nature  of  the  Chancery  jurisdiction,  which  is  said  to  be 
an  authority  delegated  by  the  Sovereign  to  the  Chancellor,  to  re- 
strain the  too  rigid  operation  of  the  rules  of  common  law  in  cases 
betwixt  subject  and  subject.(6)  Such  authority  being,  it  is  argued, 
an  indirect  exercise  of  the  King  s  prerogative,  it  cannot  legally  be 
exercised  where  the  interests  of  the  Crown  are  at  stake.  Such  con- 
siderations are  inapplicable  to  the  administration  of  justice  in  the 
Court  of  Session,  a  tribunal  deriving  its  equitable  as  well  as  its  le- 
gal jurisdiction  from  the  authority  of  Parliament  We  see  no  rea- 
son, therefore,  to  doubt  that  the  Court  of  Session  would  be  found  to 
have  an  adequate  jurisdiction  to  determine  the  rights  of  parties  un- 
der any  trust  in  which  the  Crown  might  have  an  interest,  whether 
as  trustee  or  otherwise. 

552.  Corporations  may  act  as  trustees  both  in  England  and 
Scotland.     In  the  case  of  charitable  trusts,  and  institutions  for 
which  it  is  desired  to  establish  a  perpetual  endowment,  it  has  been 
usual  to  vest  the  management  of  the  trust  property  in  municipal 
bodies  or  other  corporations  interested  in  the  welfare  of  the  loca- 
lity, (c)     The  object  is  sometimes  sought  to  be  attained  by  impos- 
ing on  certain  public  bodies  the  duty  of  nominating  one  or  more 
of  their  number  to  be  trustees  in  perpetuity.     Where  a  testator  has 
omitted  to  name  trustees  for  the  execution  of  a  charity,  the  magis- 
trates of  the  town  to  which  the  bequest  is  left  have  been  held  en- 
titled to  bring  an  action  to  have  the  trust  purposes  declared, (d)  and 
a  scheme  of  management  approved  of  by  the  Court(e)    The  Sheriff 
and  Sheriff-clerk  of  a  county  town  were  found  to  be  entitled  to 
bring  an  action  for  the  administration  of  a  charitable  bequest  which 
was  intrusted  in  general  terms  to  the  care  of  "  the  two  highest  civil 
officers  of  the  town."(/)    It  is  not  easy  to  define  the  nature  and  ex- 
tent of  the  fiduciary  relation  which  devolves  upon  local  authorities 
in  cases  of  this  nature.     But  if  they  are  bound  to  see  to  the  right 
appropriation  of  the  trust  funds  in  the  outset,  it  seems  reasonable 
also  to  conclude  that  they  have  an  interest  to  see  to  the  adminis- 
tration of  the  trust  estate  so  long  as  its  purposes  remain  unful- 
filled, (y) 

(6)  Lewin  on  Trusts,  5th  ed.  p.  27. 

(c)  Trades  of  Edin.  v.  Govs,  of  Heriot's 
Hospital,  8  June  1836,  14  Sh.  873 ;  Mags, 
of  Inverness  v.  M'lntosh,  4  Mar.  1824,  2  Sh. 
769,  N.E.  639 ;  Murdoch  v.  Mags,  and  Mins. 
of  Glasgow,  80  Nov.  1827, 6  Sh.  186 ;  Gor- 
don's Hospital  v.  Mins.  of  Aberdeen,  8  July 
1831,  9  Sh.  909  ;  Gardner  v.  Trinity  II.  of 
Leith,  23  Jan.  1845,  7  D.  286. 


(d)  See  Shepherd  $  Grant  v.  ConneU,  17 
D.  516 ;  Blackwood  v.  Milne,  cited  in  17  D. 
519. 

(e)  Mags,  of  Dundee  v.  Lindsay  <f  Morris, 
8  Macq.  155  ;  sequel,  28  D.  498. 

(/)  Boe  v.  Anderson,  11  Nov.  1857,  20 
D.  11. 

(g)  See  chapter  66  (Administration  of 
Charitable  Trusts). 
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553.  The  common  law  capacity  of  a  corporation  to  sustain  the   obaptib  xv. 
fiduciary  character,  does  not  extend  to  trading  corporations.     This 
doctrine  is  expressly  recognised  in  the  case  of  the  Bank  of  Eng-  companies, 
land, (A)  and  it  may  be  applied  to  companies  incorporated  by  Act  of 
Parliament,  on  the  authority  of  the  principles  laid  down  by  Lord 

Gran  worth,  in  the  case  of  the  Caledonian  &  Dumbartonshire  By.  Co. 
v.  Magistrate*  of  Helensburgh.  The  point  decided  was,  that  an 
agreement  to  apply  the  money  of  a  company  to  a  purpose  not  con- 
templated by  the  local  statutes  was  void,  and  could  not  be  enforced 
against  the  company;  the  principle  being  that  joint-stock  com- 
panies exist  only  for  the  purposes  declared  in  the  act  of  incorpora- 
tion, and  have  no  power  to  bind  themselves  to  the  performance  of 
extraneous  duties. (t) 

554.  A  married  woman  maybe  a  trustee  and  executor,  and  may  whether  mar- 
take  part  in  the  active  duties  of  the  office  ;(&)  but  except  in  special  S^bau^  * 
cases  it  is  better  to  avoid  such  a  selection.     The  dictum  in  Stod- 

dart'8  case,  that  there  is  "  no  sinking  of  the  rational  person  by 
marriage/'  is  not  an  answer  to  all  objections.     It  is  to  be  observed 
that  where  responsibility  is  incurred  to  third  parties  as  a  conse- 
quence of  the  wife's  administration,  the  husband  is  the  only  re-  whether  the 
sponsible  party.    Hence  arises  a  difficulty  in  determining  the  limits  Jj^nSwe^orthe 
of  a  married  lady's  authority  as  trustee,  upon  principles  consistent  ?<*» of  the  *ite 
with  justice  to  the  husband,  and  due  responsibility  for  the  execu-  of  *  trustee, 
tion  of  the  trust.     For  example,  it  has  been  6aid  that  a  married 
lady  cannot  sue  even  in  the  capacity  of  trustee  without  the  consent 
of  her  husband  ;(Z)  but  it  is  not  said  that  he  is  to  be  responsible  for 
giving  or  for  withholding  his  consent.    It  does  not  seem  consistent 
with  the  intentions  of  a  testator  that  any  constraint  should  be  laid 
on  the  discretion  of  his  trustees,  by  a  person  who  is  not  bound  by 
the  trust,  and  whose  interest  in  interfering  extends  no  further  than 
to  keep  himself  clear  of  pecuniary  liability.     It  seems  unfair,  on 
the  other  hand,  and  opposed  to  legal  principle,  to  hold  the  husband 
liable  for  the  wife's  breach  of  trust  or  for  the  expenses  of  litigation, 
if  her  administration  of  the  trust  is  valid  irrespective  of  his  consent. 

(A)  Lewin  on  Trusts,  6th  ed.  p.  28.   For-         (*)  Stoddart  v.  Rutherford,  80  June  1812, 

merly  the  Bank  was  obliged  to  enter  ex-  F.C. ;  Darling  v.  Watson,  14  Jan.  1824,  2 

tracts  from  wills  in  its  books ;  but  now,  by  Sh.  607,  N.E.  619 ;  affirmed,  11  May  1825, 

8  &  9  Vict.  cap.  97,  the  executors  or  ad-  1  W.  &  S.  188 ;  Laird  v.  Miln,  16  Nov. 

ministrators  are  entitled  to  transfer  stock,  1888,  12  Sh.  64  ;  Lewin  on  Trusts,  5th 

on  producing  extract  probate,  or  letters  of  ed.  p.  29. 
administration.  (J)    Laird   y.    Miln,    supra,   per   Lord 

(i)   Caledonian  $  Dumbartonshire  Rail-  Glenlee. 
vay  v.  Mage,  of  Helensburgh,  19  June  1866, 
2  Macq.  391. 
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cuAmm  xr.  The  hardship  is  equally  great,  whether  the  loss  is  borne  by  the 

beneficiaries  or  by  the  non-consenting  husband. 
Husband  maj  666.  It  has  been  held  that  a  man  is  entitled  to  prohibit  his  wife 

to  hi*  wife's  «c-  in  limine  from  accepting  the  office  of  trustee. (m)  In  the  case  of 
c«£tai>^>f  the  ]jer  having  been  appointed  when  single,  it  has  not  been  decided 
that  he  is  entitled  to  insist  upon  her  retirement  from  the  office ; 
but  the  import  of  the  cases  already  cited,  and  of  the  English  case 
of  Zaitre,(n)  is  favourable  to  such  a  view  of  the  husband's  rights,  (o) 
The  duties  of  executor  are  usually  of  a  simpler  and  less  onerous 
character  than  those  of  a  trustee,  and  there  are  cases  in  which  a 
married  woman  (e.g.,  as  sole  next  of  kin)  may  with  advantage  un- 
dertake the  administration  of  an  executry  estate. 
Fupiis.  666.  A  pupil  is  of  course  incapable  of  being  a  trustee  or  exe- 

cutor, for  his  consent  is  necessary  to  the  constitution  of  the  rela- 
tion of  trust;  and  such  consent  a  pupil,  equally  with  an  insane 
person,  is  considered  to  be  incapable  of  granting.  The  doctrine 
has  been  recognised  in  the  case  of  a  pupil  professing  to  enter  into 
a  partnership — a  relation  which  is  constituted  by  consent,  and  im- 
plies capacity  \(p)  and  the  same  considerations  are  applicable  to 
the  office  of  trustee. 
Minority:  667.  The  objection  does  not  apply  with  the  same  force  to  the 

tutTngYdS*11    case  of  the  appointment  of  a  minor.     Such  an  appointment  is  ob- 
•biiitjr.  jectionable,  however,  on  the  grounds  already  discussed  in  relation 

to  married  women;  i.e.,  because  the  minor  is  subject  to  the  con- 
trol and  interference  of  guardians,  and  is  therefore  not  free  to  exer- 
cise his  own  discretion.  The  case  is  not  one  of  frequent  occurrence, 
as  people  are  not  likely  to  intrust  the  management  of  their  pro- 
perty to  such  persons  as  are  too  young  to  have  full  power  over 
their  own.  A  father  may  however  nominate  his  6on  as  his  testa- 
mentary trustee,  in  the  expectation  of  surviving  the  period  of  his 
son's  minority ;  and  other  cases  may  easily  be  figured.  If  such  an 
appointment  is  incompetent,  it  must  be  on  the  ground  that  a  minor 
is  considered  not  to  possess  the  requisite  discretion ;  and  on  this 
ground  it  has  been  held  that  a  minor  cannot  be  trustee  on  a  seques- 
trated estate  ;(g)  nor  be  appointed  a  judicial  factor.  On  the  other 
hand,  a  minor  may  execute  faculties  under  an  entail,  or  consent  to 
a  disentail  in  certain  cases ;  he  may  6ell,  lease,  or  burden  his  pro- 

(m)  Stoddart  v.  Rutherford,  supra.  the  truster  survives  that  event,  and  is 

(n)  Lake  v.  De  Lambert,  4  Ves.  595,  per  aware  of  it,  without  altering  the  nomina- 

Lord  Loughborough.  tion,  he  is  held  to  continue  it  intention- 

(o)  "The  nomination  of  a  woman  as  ally." 

trustee,"  says  Bell  (1   Com.  82),  "seems  (p)  Macaulay  v.  Renny,  15  Feb.  1808, 

to  fall  with  her  marriage ;  but  where  the  2  Bell's  Com.  5th  ed.  624. 

appointment  is  made  before  marriage,  and  (?)  Pet.  Threshic,  80  May  1815,  F.C. 
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perty  ;  and  he  may  even  present  to  a  living,  whether  he  have  or  qhaptkb  xt. 
have  not  curators.(r)  We  incline  therefore  to  the  opinion,  not- 
withstanding some  dicta  to  a  contrary  effect, (*)  that  a  minor  must 
be  presumed  to  have  discretion  for  this  office.  This  appears  also 
to  be  the  view  generally  taken  in  England,  where  our  distinction 
between  minority  and  pupilarity  is  unknown. (t)  It  has  been  de- 
cided that  minors  are  entitled  to  be  decerned  executors-dative,  and 
to  grant  discharges  in  that  capacity,  (u)  In  practice,  where  minors 
are  appointed  testamentary  trustees,  their  power  of  acting  is  de- 
clared to  be  suspended  until  the  attainment  of  majority,  (x) 

568.  In  the  event  of  a  minor  trustee  being  induced  to  join  in  Liability  of 
deeds  prejudicial  to  his  interests,  the  trustees  might  be  subjected  mmor  rus  ee* 
to  the  inconvenience  of  having  to  defend  their  administration  in  a 
reduction  on  the  ground  of  minority  and  lesion.  The  liability  to 
such  proceedings  is  perhaps  a  sufficient  reason  why  trustees  should 
hesitate  to  enter  on  the  management  of  property  in  conjunction 
with  a  minor  trustee.  From  the  inconveniences  attending  the 
appointment  of  a  minor  as  trustee,  there  arises  a  strong  presump- 
tion that  property  given  to  a  minor  is  intended  to  be  taken  bene- 
ficially.^) 

559.  Aliens  may  be,  and  not  unfrequently  are,  appointed  trus-  Alienage. 
toes. ;  but  it  must  be  remembered  that  a  disposition  of  heritage  to 
an  alien  is  void.  Such  persons,  accordingly,  are  disqualified  from 
acting  as  trustees  for  the  administration  or  distribution  of  heritable 
property.  An  alien  enemy  is  incapable  of  accepting  a  trust,  as,  by 
the  law  of  nations,  he  has  no  persona  standi  in  judicio. 

660.  It  is  observed  by  Forsyth,  on  the  authority  of  an  old  Crime  and  out- 
case,^)  that  a  conviction  for  high  treason  forms  the  sole  recognised 
disqualification  on  the  score  of  crime. (a)  It  must  be  added,  how- 
ever, that  there  is  no  authority  for  holding  that  convictions  for  other 
infamous  crimes  do  not  disqualify.  A  sentence  of  outlawry  must 
of  necessity  operate  as  a  bar  to  the  acceptance  of  a  trust ;  and  it  is 

(r)  Brown  v.  Johnstone,  9  June  1880,  8  (y)  Lewin  on  Trusts,  6th  ed.  p.  88,  and 

Sh.  899.  cases  there  cited. 

(*)  Pet.    Wylie,  28  June   1850,  12   D.  (*)  Mackenzie  v.  M'Donald,  1786,  Elch. 

1110 ;  Shanks  v.  Aitken,  8  Sh.  689.  "  Trusts,"  No.  4.  Where  a  testator  devised 

(t)  Lewin  on  Trusts,  6th  ed.  p.  81.  real  estate  to  his  wife  and  an  alien  upon  trust 

(u)  Johnston  v.  Lowden,  16  Feb.  18387  to  sell,  and  the  alien  trustee  afterwards  ob- 

16  Sh.  641.  tained  an  act  of  naturalisation,  it  was  held 

(x)  In  England,  when  a  new  trustee  is  that  the  act  did  not  operate  retrospectively 

appointed  by  the  Court  of  Chancery  in  so  as  to  validate  the  title  of  a  purchaser  of 

the  room  of  an  infant  trustee  nominated  the  trust  estate   (Fish  v.  Klein,  2  Mer 

by  the  testator,  the  appointment  is  made  431). 

subject  to  the  right  of  the  infant  to  be  re-  (a)  Forsyth  on  Trusts,  p.  98. 
stored  to  the  trusteeship  on  his  coming  of 
age ;  In  re  Shelmerdine,  33  L.  J.  Ch.  474. 
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CHAPTIB  XV. 


Selection  of  a 
sufficient  num- 
ber of  trustees. 


but  reasonable  to  presume  that  the  acceptance  of  a  trust  by  a  party 
undergoing  punishment  for  crime  would  be  void.  The  question, 
however,  is  of  no  practical  importance  ;  because  any  circumstance 
raising  a  suspicion  of  dishonesty,  or  of  incapacity  to  discharge  the 
duties  incumbent  on  a  trustee,  may  be  made  the  ground  of  an  ap- 
plication to  the  Court  for  the  removal  of  the  party. 

661.  It  has  usually  been  considered  that  a  sole  trustee  is  the 
most  eligible  appointment  for  the  settlement  of  an  insolvency  or 
bankruptcy. (b)  The  objects  of  the  trust,  which  are  the  immediate 
recovery  of  assets  and  the  distribution  of  the  proceeds,  cannot  be  so 
well  accomplished  where  the  administration  is  impeded  by  divided 
counsels ;  and  despatch  is  of  more  consequence  to  the  creditors  than 
the  most  perfect  security.  But  where  a  continuing  management  is 
contemplated,  as  in  family  settlements  and  trusts  for  the  manage- 
ment of  property,  it  is  desirable  to  unite  the  discretion  and  trust- 
worthy qualities  of  several  trustees,  (c)  To  guard  against  possible 
danger  to  the  estate  (which  may  happen,  without  wilful  dishonesty, 
in  the  event  of  a  sole  trustee  being  overtaken  by  a  sudden  reverse 
of  fortune),  provision  should  be  made  for  keeping  the  trust  full  by 
assumption.  As  to  the  proper  number  of  trustees,  where  more  than 
one  is  requisite,  the  old  formula,  tres  faciunt  collegium,  furnishes  a 
safe  rule  for  a  minimum ;  and  the  trust  may  be  kept  full  by  means 
of  a  clause  prohibiting  any  smaller  number  from  acting  until  he  or 
they  shall  have  taken  the  necessary  steps  for  restoring  the  trust  to 
the  standard  of  numerical  efficiency. 


SECTION  II. 


Estate  of  the 
Crown. 


DISABILITIES  OF  DISPONEES,  LEGATEES,  AND  BENEFICIARIES. 

662.  The  Sovereign  may  acquire  property  beneficially  through  a 
trustee,  either  in  consequence  of  the  granter  s  declared  intention,  or 
as  ultimu8  hceres  upon  failure  of  the  trust  purposes,  (d)  In  England 
it  appears  that  the  title  of  the  Crown,  whether  legal  or  beneficial,  can 
only  be  constituted  by  conveyance  of  record,  (e)  We  are  not  aware 
that  the  law  of  Scotland  interposes  any  obstacle  to  the  beneficial 
acquisition  of  property  by  the  Crown  under  an  ordinary  convey- 
ance. It  is  understood  that  the  Crown  cannot  complete  a  title  to 
feudal  property  as  disponee  under  a  conveyance  from  a  subject,  as 
it  is  inconsistent  with  the  position  of  the  Sovereign  as  lord  para- 


(6)  Bell's  Pr.  §  1998,  1. 
(c)   BelTs  Pr.   $   1993,   2;    Lewin  on 
Trusts,  5th  ed.,  p.  84. 


(d)  Finniev.  Lords  Corn,  of  Treat.,  30  Not. 
1886,  15  Sh.  165. 

(e)  Lewin  on  Trusts,  5th  ed.  p.  35. 
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mount  that  he  should  hold  lands  feudally  from  his  vassal.  (/)     But   chapter 

it  has  never  been  doubted  that  the  Crown  may  take  a  personal  right 

to  feudal  subjects,  and  convey  it  to  a  donatory ;  and  it  is  obvious 

that  lands  which  the  Sovereign  acquires  by  succession  or  purchase, 

as  private  property,  may  be  held  beneficially,  if  the  feudal  title 

is  vested  in  trustees.     The  analogous  case  of  partnership  interests 

in  land,  proves,  or  at  least  illustrates,  our  proposition.^)     When 

the  Sovereign  as  ultimus  kceres  claims  a  trust-estate  in  consequence 

of  the  failure  of  purposes,  the  action  may  be  directed  against  the 

trustees  by  the  Lord  Advocate,  as  his  representative,  under  the 

Crown  Suits  Act  1857.  (A) 

663.  An  alien  may  of  course  take  a  beneficial  interest  in  move-  whether  alien 
able  estate  ;(*)  and,  under  the  5th  section  of  the  recent  Alien  Act,  j^^re^n 
he  may  hold  an  interest  in  lands  and  houses,  for  the  purpose  of  re-  heritable  estate. 
sidence  or  business,  for  any  term  not  exceeding  twenty-one  years. 
It  has  never  been  decided  that  an  alien  is  incapable  of  acquiring  a 
beneficial  interest  in  the  produce  of  land  estate  in  Scotland,  under 
a  trust  directing  trustees  to  hold  such  lands  for  his  benefit.     The 
common  law  of  Scotland  is  more  jealous  of  intrusting  heritable 
property  to  the  custody  of  aliens  than  that  of  England.     The  ex- 
clusion of  such  persons  has  reference  not  only  to  succession,  but  to 
purchases  ;(&)  the  reason  assigned  for  the  exclusion  being,  that  an 
alien  who  owes  allegiance  to  another  sovereign  is  not  in  a  position 
to  perform  his  feudal  service  faithfully  to  the  superior. (I)    Now  in 
England,  where  an  alien  is  disqualified  from  acquiring  real  estate, 
either  by  descent  or  by  operation  of  law,  it  has  been  held  that  a 
trust  of  lands  for  his  benefit,  although  not  absolutely  void,  is  in- 
capable of  being  enforced  by  the  beneficiary  in  a  question  with  the 
Crown,  (m) 


(/)  Erek.  2,  8,  44 ;  Bank.,  2,  4,  4.  The 
matter  is  now  regulated  by  Statute.  See 
i  529,  supra. 

{ff)  Torrie  v.  Munsie  and  King1*  Remem- 
brancer, 31  May  1832, 10  Sh.  697  ;  but  see 
Finnie  v.  Com.  of  Treasury,  80th  Nov.  1836, 
15  Sh.  165. 

(A)  20  &  21  Vict.,  c.  44 ;  Lord  Adv.  v. 
Royal  Infirmary  of  Edinr.,  28  June  1861, 
28  D.  1218. 

(i)  7  &  8  Vict,  c.  66,  J  4 ;  but  see,  as  to 
legal  succession,  Ersk.  infra. 

(A)  Erek.  3, 10,  10. 

(I)  Ersk.  supra. 

(m)  Lewin  on  Trusts,  6th  ed.  p.  36 ;  1  Jar- 
man  on  Wills,  3d  ed.  69,  61.  The  point 
was  decided  in  Barrow  v.  Wadkint  24  Bear. 


1,  and  27  L.  J.  Ch.  129,  in  favour  of  the 
Crown.  On  a  full  review  of  all  the  previ- 
ous cases,  Sir.  J.  Romilly  came  to  the  con- 
clusion, that,  "  on  principle  and  authority, 
a  devise  of  real  estate  to  trustees  for  an 
alien  is  not  a  void  devise  ;  that  it  is  a  trust 
of  which  the  Crown  may  enforce  the  execu- 
tion, and  of  which  it  may  obtain  the  benefit." 
"  I  have  also  thought  it  better,"  he  con- 
tinued, "  not  to  dwell  on  the  argument  re- 
lating to  the  policy  of  the  law  which  is  the 
foundation  of  the  rule  prohibiting  aliens 
from  holding  lands  in  this  country,  which 
is  much  noticed  and  relied  on  in  certain 
cases.  So  far,  however,  as  this  has  any 
application,  it  supports  the  principle  of  the 
view  I  have  taken"  (27  L.  J.  Ch.  C.  188). 
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CHAPTKB  XT. 

Distinction  in 
reUtion  to  the 
proceeds  of  real 
estate  directed 
to  be  sold. 


Trusts  for  be- 
hoof of  mercan- 
tile companies. 


Rule  as  to  pro- 
perty  held  in 
trust  for  corpo- 
rations and 
grout-corporate 
societies. 


664.  There  can  be  little  doubt  that  an  alien  would  be  held  en- 
titled to  take  a  bequest  of  the  proceeds  of  heritage  in  Scotland  if 
the  trust  were  coupled  with  a  direction  to  sell,(n)  as  this  would  have 
the  effect  of  converting  the  estate  into  a  moveable  succession. (o) 
The  privileges  accorded  to  naturalised  subjects  and  aliens  holding 
certificates  under  the  Act  7  and  8  Vict.,  c.  66,  will  of  course  extend 
to  the  beneficial  interest  as  well  as  the  feudal  title  in  heritable 
estates,  (p) 

666.  Although  an  ordinary  trading  company  or  other  unincor- 
porated society  cannot  sustain  the  character  of  feudal  proprietor, 
the  disability  may  be  avoided  by  taking  the  title  in  the  name  of 
the  partners  as  trustees  for  the  company  ;  and  the  society  will  in 
this  case  have  the  same  right  of  action  as  any  other  beneficiary. 
It  would  seem  also  that  a  committee  of  management  representing 
a  society,  or  a  larger  number  of  persons  mutually  interested  in  pro- 
perty or  associated  for  a  lawful  purpose,  may  to  certain  effects  be 
admitted  to  sue  on  their  behalf,  (q)  The  provisions  of  the  Trustee 
Act  of  1861  do  not  apply  to  the  appointment  of  trustees  under  the 
contract  of  any  trading  company,  (r) 

666.  It  seems  that  in  England  a  corporation  cannot  take  a 
beneficial  interest  in  lands  without  license  from  the  Crown  ;(*)  but 
this  rule  has  never  been  sanctioned  in  Scotland.  The  cases  of 
Campbell  v.  The  Orphan  Hospital  and  Gardner  v.  The  Trinity  Souse 
of  Leith  (t)  decided,  that  where  a  corporation  was  invested  with 


(«)  In  Du  Hourmelin  v.  Sheldon,  Lord 
Cottenham,  C,  affirming  the  decision  of 
Lord  Langdale,  M.-R.  (1  Beav.  79,  8  L.  J. 
Ch.  Ca.  133),  decided  that  an  alien  bene- 
ficiary was  entitled  to  an  interest  in  the 
proceeds  of  lands  devised  to  trustees,  upon 
trust  to  sell.  Lord  Cottenham  observed, — 
"  If  the  Crown  is  entitled  in  this  case  it 
must  be  entitled  to  all  monies  left  to  aliens, 
if  raised  out  of  land  ;  and  if  so,  it  would 
operate  against  the  legacies  of  alien  lega- 
tees directed  to  be  raised  out  of  land ;  nor 
could  any  debtor  or  other  person  direct  his 
land  to  be  sold  for  payment  of  his  debts  if 
any  of  his  creditors  happened  to  be  fo- 
reigners ;  nor  could  any  foreigner  enforce 
his  claim  against  his  English  debtor  if  the 
latter  had  no  other  property  than  real 
estate  "  (4  My.  &  Cr.  526,  9  L.  J.  Ch.  Ca. 
25).  See  also  Master  v.  Be  Oroismare,  11 
Beav.  184,  17  L.  J.  Ch.  Ca.  466. 

(o)  See  Chap.  11  (Constructive  Conver- 
sion). 


(p)  If  an  estate  is  left  to  an  alien  and  a 
subject  jointly,  and  no  claim  is  preferred  by 
the  Crown  during  the  joint  lives,  it  would 
seem,  according  to  the  views  entertained 
by  English  lawyers,  that  on  the  death  of 
the  alien  the  co-proprietor  succeeds  jure  ae- 
ereseendi  to  the  alien's  share,  subject  to  the 
Crown's  claim ;  but  that  if  the  alien  sur- 
vive, he  does  not  succeed  to  the  co-proprie- 
tor's share,  either  for  his  own  behoof  or  for 
the  Crown,  because  the  law,  by  its  own  act, 
does  not  give  the  estate  to  one  whom  it 
does  not  permit  to  retain  it  (Jarman  on 
Wills,  8d  ed.  1,  60,  and  cases  there  cited). 

(q)  Fife  and  Kinross  Railway  Co.  v.  Deas, 
4  Jan.  1859,  21  D.  187.  But  see  M'MUlan 
v.  Free  Church  Assembly,  9  July  1862,  24 
D.  1282 ;  and  cases  on  Church  Property, 
chap.  24  (Charitable  Bequests). 

(r)  24  &  25  Vict.,  c  84,  J  8. 

(s)  Lewin  on  Trusts,  5th  ed.  p.  86. 

(!)  Campbell  v.  Orphan  Hospital,  28  June 
1848,  6  D.  1278 ;  Gardner  v.  Trinity  House 
of  Leith,  28  Jan.  1845,  7  D.  286. 
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the  administration  of  lands  in  trust,  it  was  entitled  to  hold  them  in   chaptib  xv. 
the  name  of  its  office-bearers,  as  constituting  the  corporation  ;  but 
it  was  assumed  by  the  Lord  Ordinary,  (t)  in  the  case  of  Gardner, 
that  the  title  might  have  been  separated  from  the  beneficial  in- 
terest.    "  If,"  he  said,  "  in  strict  feudal  form,  there  should  chance 
to  be  a  flaw  in  the  defender's  investiture — viewing  that  investiture 
as  one  in  favour  of  the  corporation — this  can  never  touch  the  radi- 
cal right  to  the  estate,  which  unquestionably  belongs  to  the  de- 
fenders as  a  body."    In  CampbeUs  case,  the  Lord   Justice-Clerk 
Hope  observed, — "  I  cannot  hold  that  it  is  a  corporation  which  has 
here  been  entered ;  for  I  think  it  is  clear  that,  if  a  society  have  a 
corporate  style  given  to  it,  it  cannot  be  correctly  vested  with  pro- 
perty except  by  that  technical  Dame ;  nor  does  a  grant  to  the  officer 
of  a  corporation  make  that  corporation  a  vassal  of  the  superior.  "(#) 
But  his  Lordship  and  the  other  judges  held,  that  as  the  superior 
had  agreed  to  enter  the  corporation,  he  was  not  entitled  to  demand 
composition  for  entering  their  treasurer.     In  fact,  as  a  superior  is 
not  bound  to  enter  a  corporation,(y)  it  is  necessary,  if  he  refuse,  to 
take  the  title  in  name  of  a  trustee;  and  to  this  extent  Lord  Stair 
considered  that  a  trust  might  be  constituted  in  favour  of  a  corporate 
body,  (z) 

567.  By  means  of  a  trust-conveyance,  an  interest  in  property  Trusts  for  the 
may  be  conferred  on  an  indefinite  number  of  persons ;  as,  for  ex- lltoch^^ 
ample,  in  a  trust  for  the  poor  of  a  parish,  or  for  the  education  of  &**>**• 
children  in  a  particular  locality.  Where  a  beneficial  interest  is 
vested  in  this  way  in  a  class  of  persons,  simply  as  objects  of  charity, 
and  apart  from  any  special  qualification,  it  has  been  held  that  any 
person  answering  to  the  description  of  persons  described  in  the 
grant  has  a  right  to  sue  for  the  enforcement  of  the  trust ;  and  accord- 
lngly,  an  action  of  declarator  was  sustained  with  reference  to  the 
administration  of  a  bequest  to  the  poor,  where  the  pursuers  de- 
scribed themselves  as  belonging  to  a  class  of  operatives  in  the 
parish  liable  to  be  thrown  out  of  employment,  and,  as  such,  having 
an  interest  in  the  due  management  and  administration  of  the  be- 
quest, (a)  But  where  a  discretionary  power  of  selection  is  conferred 
upon  trustees,  as  in  the  case  of  a  trust  for  presentation  to  a  bursary, 
an  unsuccessful  candidate  for  the  appointment  has  no  title  to  chal- 
lenge the  election  of  another  person,  on  the  allegation  that  he  is 

(»)  Lord  Ivory.    See  7  D.  293.  (z)  Stair,  2,  8,  41. 

(*)  6  D.  1277.  (a)  LiddU  v.  Kirk-Semon  of  Bathgate,  14 

(y)  HiU  v.  Merchant  Company  of  Edin-      July  1854,  16  D.  1075. 
^A,  17  Jan.  1815,  F.C.,  overruling  the 
previous  cases. 
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(Unqualified  ;  for  he  has  no  vested  interest  iu  the  charity  until  bis 
own  qualification  has  been  declared  by  a  vote  of  the  trustees,  (b) 

568.  In  the  cases  of  Ingram  v.  Stein8on(c)  and  Grahame  v.  Mar- 
quis of  Montro8e,(d)  which  established  the  principle  that  a  settle- 
ment is  not  void  because  witnessed  by  one  of  the  legatees,  the 
question  was  raised,  without  having  been  decided,  whether  the 
witness  could  claim  the  bequest  in  his  own  favour.  In  practice, 
the  question  is  avoided  by  selecting  disinterested  parties  as  instni- 
mentary  witnesses.  We  refer  to  the  chapter  on  Acceptance  for  a 
discussion  of  the  question  how  a  trustee  may  also  take  benefit  as  a 
legatee,  (e) 

• 

afterwards  by  1  Vict.  cap.  26,  \\  14, 15;  and 
provided  in  substance  that  the  will  should 
stand,  bat  that  the  bequest  should  be  void. 
However,  a  creditor  witnessing  a  trust  for 
payment  of  debts  does  not  forfeit  his  claim ; 
nor  is  an  executor  disqualified  from  acting 
as  such  by  reason  of  his  being  an  instro- 
mentary  witness  ({}  16  and  17). 

(e)  Chapter  55.     (Acceptance  and  Dis- 
claimer.) 


(6)  Ranuay  v.  Un,  CoL  of  St  Andrew,  28 
June  1860,  22  D.  1828,  affirmed  4  June 
1861,  23  D.  (App.  Ca.)  8. 

(c)  Ingram  v.  Steinxm,  1801 ,  M. "  Writ.," 
App.  No.  2. 

(d)  Grahame  v.  M.  of  Montroie,  1685, 
M.  16,887.  In  England,  the  consequences 
of  the  opposite  rule  (that  a  deed  witnessed 
by  an  interested  party  is  void)  were  found 
to  be  so  indefensible  that  the  legislature 
interposed — first,  by  25  Geo.  II.  cap.  6,  and 
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CHAFTKR  XV!. 


CHAPTEE  XVI. 


RESTRAINTS  ON  THE  POWER  OF  DISPOSITION. 


I.  Purposes,   whether  Lawful  or    Un- 
lawful. 


II.  Perpetuities. 
III.  Accumulations  of  Income. 


SECTION  I. 
PURPOSES,  WHETHER  LAWFUL  OR  UNLAWFUL. 

669.  A  trust  is  said  to  be  unlawful,  as  contravening  the  policy  unlawful  pur- 
of  the  law,  where  the  trust  purpose  is  either  illegal  or  immoral  per  Sukh^from 
«e,  or  is  coupled  with  a  condition  which  the  law  will  not  enforce,  (o)  unlawful  condi- 
In  the  first  case,  the  trust  is  altogether  void ;  in  the  second  case, 

the  condition  is  void,  but  the  trust  purpose  to  which  it  is  annexed 
is  effectual 

670.  Unlawful  trusts,  considered  with  reference  to  the  ground  General  relations 
of  illegality,  comprehend  the  well-known  categories  of  malum  pro-  °  thesubJect- 
hibitum  and  malum  in  se.     There  is,  moreover,  a  class  of  trust  pur- 
poses which,  although  neither  immoral  in  their  object  nor  prohi- 
bited by  any  positive  law,  are  yet  discountenanced  on  grounds  of 

public  policy ;  for  which  reason  the  Court  will  not  allow  its  process 
to  be  used  for  their  enforcement.  The  principles  which  regulate 
the  legality  of  voluntary  dispositions  apply  equally  to  testamentary 
settlements  and  to  trusts  inter  vivos;  and  the  subject  may  be  most 
conveniently  considered  in  its  general  relations,  and  without  refer- 
ence to  the  nature  of  the  instrument  creating  the  right. 

671.  In  illustration  of  what  is  meant  by  trusts  prohibited,  we  Three  classes  of 
may  refer  to  the  case  of  Blair  v.  Allan,  in  which  it  was  decided  tio^cuS- er* 
that  a  direction  to  pay  "  a  free  liferent  annuity,  exempted  from  all  s^**1- 
burden  or  deduction  whatsoever,"  was,  on  the  assumption  that  it 

(a)  See  Stair,  1,  12,  4.    A  bequest  is  professing  doctrines  different  from  those  of 

ftot  illegal  because  it  is  given  for  the  en-  the  Church  of  Scotland  ;  Baptist  Churches 

dowment  of  ministers  of  the  Unitarian  per-  v.  Taf/lor,  17  June  1841,  3  D.  1030. 
8ua«ion,   or  other  dissenting   community 
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chapter  xvi.  imported  an  obligation  for  payment  without  deduction  of  income- 
tax,  illegal  uuder  the  Statutes  5  &  6  Vict,  cap.  35,  and  16  &  17 
Vict.,  cap.  34.  (fc)  Provisions  granted  to  mistresses,  which  are  as- 
sumed to  be  in  consideration  of  cohabitation, (c)  or  to  illegitimate 
children  na8ci(uri,(d)  are  examples  of  a  class  of  trusts  which  are 
deemed  unlawful,  as  being  granted  for  an  immoral  consideration. (e) 
Trusts  by  which  the  emoluments  of  a  public  office  are  appointed  to 
be  held  for  behoof  of  a  party  other  than  the  incumbent,  fall  under 
the  third  head  of  our  enumeration ;  an  instance  of  which  will  be 
found  in  the  case  of  Ord  v.  Hill,  where  an  agreement  to  hold  the 
revenues  of  the  office  of  Keeper  of  the  Register  of  Sasines  for  Ren- 
frewshire in  trust,  was  treated  as  an  illegal  contract.  (/) 
Statutory  re-  572.  In  Gordon  v.  Hoiodcn  a  reduction  was  brought  of  a  latent 

uln  p^enhip  partnership,  by  the  trustee  on  the  sequestrated  estate  of  the  osten- 
lnterests.  gj^je  partuer,  on  the  ground  that  it  was  illegal  to  enter  into  the 

business  of  pawnbroking,  which  was  the  object  of  the  partnership, 
without  advertising  the  names  of  all  the  partners  in  the  manner 
required  by  the  33d  section  of  the  Act  39  &  40  George  III.  99. 
The  Court  of  Session  repelled  the  reasons  of  reduction,  holding, 
that  as  the  Act  imposed  a  penalty  for  the  neglect  of  its  provisions, 
it  could  not  be  held  to  nullify  the  contract.  But  the  House  of 
Lords  reversed  the  judgment ;  and  the  case  having  been  remitted 
back  to  the  Court  of  Session,  the  latent  partner  was  found  to  be  en- 
titled only  to  interest  on  his  capital,  and  to  a  commission  for  man- 
agement, but  to  have  no  right  to  a  share  of  the  profits,  (gr) 

673.  Under  the  provisions  of  the  Navigation  Laws,  which  were  j 
tnww  01  pro-  intended  to  prevent  foreigners  from  acquiring  interests  in  British 
perty  in  British  shipping,  no  interest  in  shipping  property  could  be  created  in  fa- 
vour of  any  other  person  than  the  registered  owner ;  and  the  Courts 
of  law  held  themselves  precluded  from  enforcing  latent  trusts  even 
against  the  person  of  the  trustee,(A)  unless,  perhaps,  in  questions 
between  the  trustee  and  the  creditors  of  the  real  owner,  (t)     The 


Statutory  probi 
bition  of  latent 
trusts  of  pro- 
perty 
>hips. 


(b)  Blair  v.  Allan,  11  Nov.  1858,  21  D. 
15  ;  Robson  v.  M'Xieh,  2  Feb.  1861,  28  D. 
429 ;  Wall  v.  Wall,  15  Sim.  518,  16  L.  J. 
Ch.  805. 

(e)  Hamilton  w.  Bonamy,  1765,  M.  9471 ; 
Durham  v.  Blackwood,  1622,  M.  9469;  A. 
v.  A,  21  May  1816,  F.C. ;  Johnstone  v. 
M'Kenziet  Trs.,  4  Dec.  1885,  14  Sh.  106. 

(<*)  Wilkinson  y.  Wilkin*ons  1  Y.  &  C. 
Ch.  Ca.  657.     See  chap.  88,  sect.  1. 

(«)  See  Bell's  Prin.  g  37,  where  the 
eases  are  collected. 

(/)   Ord  v.  Uill,  21   May  1847,  9  D. 


1118  ;  Thornton  v.  Dove,  16  Feb.  1811,  F.C; 
but  see  Haldane  v.  De  Maria,  6  Mar.  1812. 
F.C. 

(g)  Gordon  v.  ffowden,  28  April  1945, 4 
Bell,  264,  and  9  Feb.  1858,  15  D.  378; 
Frater  v.  HM,  17  Jan.  1852,  14  D.  885. 

(h)  Colder  v.  Miller,  12  Nov.  1824, 8  Sh. 
268,  N.  E.  179 ;  Maearthurt  v.  Macbrm,  20 
June  1844,  6  D.  1174;  Ord  v.  Barton,  3 
July  1846,  8  D.  1011. 

(i)  Scott  v.  Miller,  16  Nov.  1832, 11  #»• 
21. 
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Act  now  in  force  for  the  regulation  of  British  Merchant  Shipping(l)  chapter  xti. 
prohibits  the  entry  of  any  notice  of  trust,  express,  implied,  or  con- 
structive, in  the  Register  Book,  and  confers  on  the  assignees  of  the 
registered  owner  a  title  which  cannot  be  affected  by  any  trust  in 
the  person  of  the  cedent.  Under  the  existing  law,  it  is  held  that 
such  trusts  are  enforcible  in  personam  against  the  trustee, (?)  though 
not  in  rem.(m) 

674.  In  the  contracts  of  copartnery  and  deeds  of  settlements  of  Exclusion  of 

1     I        t    i        _l       * 

English  Joint  Stock  Companies,  it  is  usually  conditioned  that  the  deeds  of  co-  " 
company  shall  not  be  bound  to  take  notice  of  trusts  in  their  register  P*rtnerJr- 
of  transfers.  The  object  of  such  regulations  being  to  give  greater 
facility  to  transactions  in  shares,  and  to  relieve  the  company  from 
responsibility,  and  such  regulations  being  lawful  in  themselves,  they 
are  binding  on  the  representatives  or  assignees  of  shareholders  as 
well  as  on  the  original  shareholders  themselves. 

676.  An  heir  of  entail  cannot  create  a  trust  of  the  fee  of  the  es-  To  what  extent 
tate,  subject  to  an  obligation  to  reconvey  the  estate  after  his  death  to  cw^tuteYof* 
the  heirs-substitute  of  entail.     For  although  a  trust  in  those  terms  j^Jl^Jf^] 
is  not,  in  the  words  of  the  statute,(w)  a  deed  whereby  the  estate 
"  may  be  apprized,  adjudged,  or  evicted  from  the  other  substitutes  in 
the  tailzie,  or  the  succession  frustrate  or  interrupted  •"  yet,  as  it  is 
a  contravention  of  the  statutory  prohibition  against  disponing,  there 
can  be  no  doubt  that  the  granter  of  such  a  trust  would  incur  an  ir- 
ritancy.   But  an  heir  of  entail  may  lawfully  execute  a  trust-disposi- 
tion of  his  life-interest  in  the  estate  and  of  the  rents  accruing  dur- 
ing his  lifetime,  with  a  power  to  the  trustees  to  enter  into  possession 
and  administer  the  property.     Such  trusts  are  frequently  executed 
for  behoof  of  creditors.     As  they  leave  the  feudal  estate  in  the  per- 
son of  the  granter  unimpaired,  they,  are  not  held  to  import  a  con- 
travention of  the  fetters  of  the  en  tail,  (o) 

676.  Rents  falling  under  the  life-interest  of  future  heirs  are  as  Rents  of  entailed 
much  extra  commercium  as  the  entailed  estate  itself ;  and  where  whaTextent , 
they  are  subject  to  a  power  of  burdeniug  for  specified  purposes,  the  ahenable- 
law  will  not  allow  any  deviation  from  the  conditions  of  the  power. 
Thus  a  power  to  provide  younger  children  in  three  years'  rent  of 
the  estate  is  not  well  executed  by  a  bond  for  payment  of  the  amount 
to  trustees,  on  trust  to  pay  the  interest  to  children,  and  thereafter 

(k)  17  &  18  Vict.  c.  104,  I  48.  (m)  See  Hay  v.  Cockburn*  Tr*.t  19  July 

(I)  Boy<T$    Ezrt.  v.  Martin's  Exrt.,  16  1850,  12  D.  1298. 

June  1847,  9  D.  1284.    But  the  trust  must  (»)  Statute  1G85,  c.  22. 

be  proved  aeripto  vel  juramento,  Carlyle  v.  (o)  Fairlie's  Tr.  v.  Fairlie,  81  Jan.  I860, 

Macalpin's  Tr*.t  19  March  1864,  2  Macph.  22  D.  682 ;  Scot.  Union  Ins.  Co.  v.  Graham, 

882.  19  Feb.  1889,  I   D.  632;  Boyd  v.  Boyd, 

6  July  1861,  18  D.  1802. 
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chapter  xit.  to  invest  the  capital  iu  lands  ;  nor  can  a  faculty  of  burdening  the 
'entail  with  provisions  be  delegated  to  trustees. (p)     But  it  is  no  ob- 
jection to  the  exercise  of  such  a  faculty  that  it  is  granted  in  satis- 
faction of  obligations  undertaken  in  a  contract  of  marriage. (g) 
Tnwufor  577.  By  the  law  of  England,  conveyances  of  estate  for  the  pur- 

m  atmg  v  <*.  ^^  oj  creating  votes  for  the  election  of  members  of  Parliament, 
with  a  private  arrangement  that  no  interest  shall  pass,  are  null  and 
void.(r)  But  in  Scotland,  the  purpose  of  the  conveyance  in  such 
cases  is  not  so  much  regarded  as  the  actual  title  to  the  property ; 
and  accordingly,  although  the  qualification  is  objectionable  under 
the  provisions  of  the  Reform  Act,  yet,  as  it  is  not  to  be  presumed  that 
the  object  in  view  was  illegal,  the  conveyance  of  the  property  will 
stand  good  ;  the  interest  of  the  beneficiary  being  liable  to  be  dealt 
with,  as  in  other  cases  of  latent  trust,  under  the  regulations  of  the 
Statute  1696,  cap.  25.  (s) 
Trusts  of  liferent  578.  On  the  principle  that  the  right  to  give  or  to  withhold  an 
imti^n  what estate  implies  also  the  power  to  qualify  the  grant  with  all  reason- 
cases  effectual.  ab]e  conditions,  it  is  held  that  a  party  may  convey  to  another  a  life 
interest  in  estate  or  money  on  such  conditions  that  it  can  neither 
be  assigned  nor  attached  by  creditors  except  for  alimentary  debts. 
No  particular  form  of  words  is  necessary  to  the  creation  of  an  ali- 
mentary interest,  (t)  But  it  would  seem  that  an  alimentary  pro- 
vision will  not  be  protected  if  it  is  excessive  ;(u)  and  indeed  it  is 
not  easy  to  see  why  and  upon  what  principle  the  mere  use  of  the 
term  "  alimentary"  in  a  conveyance,  without  the  interposition  of  » 
trust,  should  be  held  to  deprive  the  beneficiary's  creditors  of  the 
right  to  resort  to  diligence,  or  to  withdraw  the  estate  from  the  ope- 
ration of  the  vesting  clause  in  the  Bankruptcy  Act.  (as)  The  addi- 
tion of  a  resolutive  clause  does,  not  seem  to  be  material,  as  this  (in 
the  case  of  heritable  property  at  least)  amounts  only  to  the  creation 
of  an  imperfect  entail,  defeasible  by  creditors  under  the  43d  section 
of  the  Entail  Amendment  Act.(y) 
whether  truster  679.  As  to  conveyances  to  trustees,  upon  trust  for  the  granter's 
SfmentorVTu-  own  alimentary  use,  the  import  of  the  authorities  is  decidedly  ad- 
tfWnweif*v°lir  verse  *°  their  validity.  Lord  Fullerton  was  clearly  of  opinion  that 
such  restrictions  were  ineffectual  against  creditors,  even  in  a  case 
where  the  ostensible  purpose  of  the  trust  was  the  maintenance  of 

(p)  D.  of  Northumberland  v.  McGregor,  28  (t)  Bell's  Com.  528,  6th  cd.  1,  128. 

Aug.  1846, 6  Bell,  896.   See  chap.  61,  sect.  2.  («)  See,  however,  Monypenny  v.  E.  of 

(q)  Griertonv.  Grierton,  12  Dec.  1848,  6  Buchan,  18  Sh.  1112,  and  Harvey  v.  Colder, 

D.  208.  2  D.  1099. 

(r)  Lewin  on  Trusts,  5th  ed.  p.  84.  (x)  19  &  20  Vict.  c.  79,  g  102. 

(*)  Ltndmy  v.  Giles,  27  Feb.  1844,  6  D.  (y)  11  &  12  Vict.  c.  86,  \  48. 
771. 
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the  grantees  family  5(2)  and  in  the  Baine  case,  it  was  observed  by  chaptbb  xvi. 
Lord  Jeffrey,  that  it  was  not  in  the  power  of  a  truster,  by  calling  his 
funds  "alimentary,"  to  secure  them  against  the  diligence  of  his 
creditors,  (a)  More  recently  it  was  held  by  the  First  Division  of 
the  Court,  affirming  the  judgment  of  Lord  Kinloch,  that  a  provi- 
sion of  this  nature  in  an  antenuptial  contract  of  marriage,  was  in- 
effectual in  a  question  with  creditors.  (6)  The  law  of  Scotland  is 
not  favourable  to  restraints  upon  alienation.  The  only  effectual 
method  of  reserving  an  alimentary  interest  in  property  is  by  exe- 
cuting and  delivering  a  conveyance  of  the  estate  in  fee  to  another 
person,  or  to  trustees  for  his  behoof,  under  reservation  of  the  grantees 
alimentary  liferent ;  and  even  then,  it  is  doubtful  whether  the  life- 
rent interest  might  not  be  adjudged  by  creditors,  (c) 

580.  According  to  the  authorities  in  the  law  of  England,(rf)  a  Trusts  exciud- 
trust  cannot  be  created  subject  to  the  condition  that  the  interest  of  of^hebenefi-™* 
the  beneficiary  shall  not  be  alienated,  or  shall  not  be  made  subject  dar^8  credit<rs- 
to  the  claims  of  creditors  ;(e)  but  the  rule  may  be  avoided  by  the 
settlement  of  a  life  interest  upon  the  beneficiary,  defeasible  upon 
alienation,  bankruptcy  or  insolvency,  with  a  limitation  over  to 
another  party,  in  the  nature  of  a  resolutive  clause,  on  the  happen- 


(2)  Wright  v.  Barley,  2  June  1847,  9 
D.  1161. 

(a)  Id.  p.  1160;  and  see  Campbell  v. 
Stewart,  13  June  1848,  10  D.  1280 ;  Dar- 
ling v.  Meint  20  Dec.  1867, 14  D.  296.  The 
case  of  Smitton  v.  Tod,  12  Dec  1839,  2  D. 
225,  is  not  exceptional,  for  the  Court  held 
that  the  truster  had  absolutely  divested 
himself  in  favour  of  his  family.  See  Bell's 
Com.  628,  6th  ed.  1,  128. 

(6)  Kerr's  Trs.  v.  Justice,  7  Nov.  1866, 
6  Macph.  4. 

(c)  Barbour  v.  M'Minn,  7  July  1826,  4 
Sh.  806,  N.E.  813,  where  the  question  was 
also  raised,  whether  arrestment  was  not 
the  proper  diligence. 

(d)  The  distinction  was  clearly  laid  down 
by  Lord  Eldon,  who  said  (Brandon  v.  Ro- 
binson, 18  Ves.  429),  that  to  exclude  the 
assignee  in  bankruptcy,  the  estate  must 
be  given  over  to  some  one  else,  either  ex- 
pressly or  by  implication,  e.g.,  by  a  residu- 
ary destination.  Words  of  appropriation 
to  the  maintenance  of  the  grantee, — e.g., 
"for  his  own  personal  maintenance  and 
support/7  or  "  not  to  be  liable  to  his  debts, 
engagements,  charges,  or  incumbrances," 
etc.,-— do  not  exclude  the  assignee ;  Graves 
v.  Dolphin,  1  Sim.  66.     Nor  can  his  right 


be  defeated  by  clothing  the  trustees  with 
discretionary  powers,  e.g.,  to  apply  the 
rents  and  profits  for  the  maintenance  of 
the  grantor's  son,  "  at  such  times  and  in 
such  manner  as  they  shall  think  proper  for 
his  life,  .  .  .  and  that  said  son  should  not 
have  any  power  to  sell,  or  mortgage,  or  an- 
ticipate in  any  way  the  said  rents  and  pro- 
fits;" Green  v.  Spicer,  1  R.  &  My.  896; 
and  Snowdon  v.  Dales,  6  Sim.  624.  As  to 
conditions  that  the  estate  shall  not  be 
alienated,  see  Bagget  v.  Meux,  1  Coll.  138; 
and  Re  Sanderson,  3  Jur.  N.S.  809,  where 
such  conditions  were  held  absolutely  void. 
The  only  exception  is  a  trust  for  the  main- 
tenance of  a  married  woman;  in  which 
case,  not  only  may  the  husband's  rights 
be  excluded  by  almost  any  form  of  popular 
language  (2  Jarman  on  Wills,  8d  ed.  p.  22), 
but  that  of  his  creditors  may  also  be  ex- 
tinguished by  the  aid  of  a  direction  to  trus- 
tees to  pay  to  the  wife,  and  "  not  by  way 
of  anticipation"  (Id.  p.  24).  A  trust  in 
restraint  of  anticipation  cannot  be  created 
for  the  benefit  of  a  feme  sole;  Barton  v: 
Briscoe,  Jac.  603. 

(e)  See  Lewin  on  Trusts,  6th  ed.  p.  82  ; 
2  Jarman  on  Wills,  3d  ed.  20. 
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cHArrtR  xvt. 


Trust  in  e xcess 
of  graiter'i 
power  of  dis- 
posal. 


Legal  order  of 
succession  can- 
not  be  per- 
petuated. 


Unlawful  condi- 
tion annexed  to 
a  trust  or  be- 
quest held  pro 
non  scripto. 


ing  of  these  events.  (/)  But  it  seems  that  a  person  is  not  allowed 
to  settle  his  own  property  on  himself  with  a  limitation  of  this 
nature,  (y)  The  only  Scotch  case  which  could  be  supposed  to  sanc- 
tion an  alimentary  conveyance  in  fee  is  that  of  Balderstone,  in  which 
the  Court,  with  great  difficulty,  gave  effect  to  an  alimentary  clause 
in  a  destination  to  a  married  woman,  which  was  coupled  with  an 
express  direction  to  trustees  not  to  part  with  the  capital  during  her 
lifetime.  (A) 

681.  A  trust  may,  even  when  not  open  to  the  objection  of  ille- 
gality, be  ineffectual  on  other  grounds,  as  where  an  appointment  is 
made  in  excess  of  the  powers  of  the  disponer,  or  where  the  granter 
disposes  of  property  to  which  other  parties  have  preferable  claims. 
On  this  ground,  a  trust  of  a  testator's  whole  moveable  estate,  with- 
out excepting  legitim,  is  ineffectual  to  deprive  his  children  of  their 
legal  claims,  nor  can  a  father  withdraw  any  part  of  his  personal 
property  from  the  legitim  fund  by  a  deed  inter  vivos,  qualified  by  a 
reservation,  either  express  or  latent,  of  the  granter  s  liferent. (t) 

682.  It  is  not  in  the  power  of  a  heritable  proprietor  to  perpe- 
tuate the  legal  order  of  succession  in  his  family ;  for  this  would  be 
to  deprive  the  heir  of  the  right  of  alienation,  which  is  one  of  the 
most  valuable  incidents  of  property.  This  subject  is  discussed  in 
another  chapter. (j) 

683.  The  effect  of  annexing  an  unlawful  condition  to  a  trust  is, 


(/)  For  example,  the  interest  of  credi- 
tors may  be  excluded  by  a  direction,  if  the 
life  renter  "  failed  in  the  world,  to  pay  the 
produce  to  the  separate  maintenance  of  his 
wife  and  children ; "  Loekyer  v.  Savage,  2 
Stra.  947,  the  ruling  authority ;  or  to  pay 
an  annuity  to  the  grantee  only,  not  on  any 
account  to  be  alienated  during  his  life, 
with  a  proviso,  that  "if  so  alienated,  the 
said  annuity  shall  cease ;"  Dommet  v.  Bed- 
ford, 8  Ves.  149.  But  in  the  cases  of  Wil- 
kinson v.  Wilkinson,  Q.  Coop.  259,  and  Lear 
v.  Leggat,  2  Sim.  479,  and  other  cases,  re- 
solutive clauses  of  similar  import  were  held 
to  be  only  directed  against  voluntary  alien- 
ation. In  conformity  with  the  opinion  of 
English  counsel,  it  was  ruled  in  Campbell's 
Em.  v.  Clinton's  TV*.,  22  June  1866,  4 
Macph.  858,  that  a  clause,  resolving  the 
beneficiary's  right  in  case  he  should  "  do 
or  suffer  any  act  or  thing  whereby  the  same 
or  any  part  thereof,  if  hereby  limited  ab- 
solutely, would  cease  to  be  receiveable"  by 
the  beneficiary  for  his  own  use,  did  not 
take  effect  by  the  use  of  arrestments  at- 


taching the  fund,  seeing  that  arrestments 
not  followed  by  a  decree  of  forthcoming, 
only  suspended  the  right  to  receive  the 
money,  and  did  not  cause  it  to  cease. 

(g)  Lewin  on  Trusts,  6th  ed.  p.  88 ;  Jar- 
man  on  Wills,  ut  supra. 

(A)  Balderslone  v.  Fulton,  28  Jan.  1857, 
19  D.  298.  The  subject  of  alimentary 
trusts  for  married  women  is  discussed  in 
chapter  46.  We  note  here,  however,  that 
by  English  law  a  "  restraint  on  anticipa- 
tion" loses  its  effect  upon  the  dissolution 
of  the  marriage;  Barton  v.  Briscoe,  Jac 
608 ;  Jones  v.  Salter,  2  R.  &  My.  208,  with 
which  the  Scotch  case  of  Martin  v.  Bcmna- 
tyne,  8  March  1861,  23  D.  705,  coincides; 
and  that  an  alimentary  trust  cannot  be 
created  in  England  in  contemplation  of  a 
future  marriage ;  Woodmestcn  v.  Walker,  2 
R.  &  My.  197,  contrary  to  the  Scotch  doc- 
trine. 

(•)  CoUie  v.  Pirie's  Trs.,  22  Jan.  1851, 
18  D.  506,  per  curiam.  See  chapter  6  (Le- 
gitim). 

(»  Chap.  81,  sect.  2. 
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that  the  beneficiary  takes  the  bequest  without  being  bound  by  the  chaptib  xvi. 
condition.  (A)  Such  at  least  is  the  rule  in  regard  to  testamentary 
settlements.  But  in  the  case  of  trusts  intended  to  take  effect  inter 
vivos,  which  are  granted  for  onerous  causes,  the  principle  of  the 
law  of  contracts,  under  which  the  transaction  is  entirely  nullified, 
comes  into  operation.  (Q  Again,  where  the  purpose  of  the  trust  is 
unlawful,  the  principle  is  the  same  as  in  the  case  of  contracts.  Ac- 
cordingly, the  Court  will  neither  assist  the  truster  to  recover  the 
property,(w)  nor  enforce  the  trust  in  favour  of  the  beneficiary,  (n) 

684    Thus  where  a  party,  who  was  desirous  of  having  his  son  Court  will  not 

•     .     j    .       .1  rt*  e  •    •   j        •  *ii  i  ix     interfere  to  en- 

appointed  to  the  office  of  a  minister  in  a  parish  church,  agreed  to  force  restitution, 
pay  an  annuity  of  £20  a-year  to  a  rival  candidate  for  the  benefice, 
upon  condition  of  his  withdrawing  from  the  contest,  the  Court  re- 
fused to  entertain  an  action  founded  on  the  obligation,  (o)  And 
where  a  party  who  had  the  right  of  presentation  to  a  macership 
in  the  Court  of  Session,  entered  into  certain  illegal  stipulations  in 
connection  with  an  appointment  to  the  office,  it  was  held  that, 
as  the  Court  could  not  have  enforced  performance  of  the  stipula- 
tions, the  grantee's  breach  of  contract  afforded  no  ground  for  re- 
ducing the  deed  of  presentation. (p) 

685.  Eestitution  will,  however,  be  enforced  wherever  the  inter-  unless  to  protect 
ests  of  third  parties  are  affected  by  the  transaction,  as,  for  example,  creators!**  °f 
in  the  case  of  unlawful  agreements  in  defraud  of  creditors  ;(q)  and 
it  would  appear  that  money  advanced  to  assist  in  carrying  on  an 
illegal  undertaking  may  be  recovered  in  an  action  of  accounting,  (r) 
But  although  a  party  claiming  repetition  in  the  character  of  a  cre- 
ditor may  be  thus  favoured,  it  would  seem  that  the  heir  of  a  truster 
is  in  no  more  favourable  a  situation  than  the  truster  himself.  Thus, 
where  a  lease  was  granted  to  a  trustee  for  behoof  of  the  truster's 
mistress,  on  which  possession  was  enjoyed  for  several  years,  it  was 
held,  in  an  action  of  reduction  by  the  heir,  that,  the  trust  having 
been  already  fulfilled,  the  Court  could  not  enforce  restitution  at  the 
instance  either  of  the  granter  or  of  his  representatives.^) 

(*)  Fraser  v.  Rose,  18  July  1849,   11  (o)  Maxwell  v.  Earl  of  Galloway,  1775, 

D.  1467 ;    and  see  cases  relative  to  re-  M.  9580. 

straints  on  marriage,  M.  2968  el  seq,  (p)  Bruce  v.  Grant,  27  Feb.  1889,  1  D. 

(/)  Stair,  1,  8,  7  &  8  ;  Ersk.  Inst.  8,  8,  688  ;  Thomson  v.  Dove,  16  Feb.  1811,  F.C. 

85 ;  BeU's  Pr.  J  49.  (q)  Anol  v.  Montgomery,  24  Feb.  1826, 

(m)  A.  v.  A,  21  May  1816,  F.C.     But  4  Sh.  499,  N.E.  504.    But  see  M •  TaggarVs 

see  Paterson  v.  Shaw,  20  Feb.  1880,  8  Sh.  Rep.  v.  Robertson,  25  Jan.  1884, 12  Sh.  338. 

673 ;  Graham  v.  Pollock,  6  Feb.  1848,  10  (r)   Gordon  v.  Howden,  9  Feb.  1863,  16 

D.  646  ;  and  Wilkinson  v.  Wilkinson,  1  Y.  D.  878.    But  see  contra,  Gibson  v.  Stewart, 

k  C.  Ch.  Ca.  667.  8  Aug.  1840,  1  Rob.  260,  reversing  12  Sh. 

(n)  Johnston  v.  Mackenzie's  Ezrs.,  4  Deo.  683. 

1836,  14  Sh.  106 ;  Kerr  v.  M'DowaU,  14  (s)  A.  v.  B„  21  May  1816,  F.C. 
Feb.  1828,  6  Sh.  646. 
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CRAPTEl  XTI. 


8KCTION  II. 


Trust  not  no- 
lawful  because 
same  object  on- 
attainable  by 


>fe 
direct  convey- 


ance. 


Succession  of 
efltates  in  fee- 
simple  incompe- 
tent except 
under  conditions 
of  a  strict  en- 
tail. 


PERPETUITIES. 

686.  The  inconvenience  which  would  arise  from  subjecting  pro- 
perty held  in  fee-simple  to  conditions  and  restraints  which  might  he 
imposed  by  the  caprice  of  any  of  the  former  proprietors,  has  led  to 
the  recognition  of  the  general  principle  (subject  to  a  few  well  marked 
exceptions),  that  qualifications  upon  a  fee-simple  estate  are  only 
binding  on  the  heir  or  immediate  disponee.  To  certain  effects,  how- 
ever, such  qualifications  may  be  rendered  effectual  by  vesting  the 
property  in  trustees,  to  be  held  by  them  for  such  time  as  may  he 
necessary  for  carrying  out  the  objects  of  the  truster,  which,  as  a 
general  rule,  will  be  executed  according  to  his  intention  if  not  in- 
consistent with  law.(<) 

687.  In  conveyances  of  land,  a  succession  of  estates  in  fee-simple 
is  inadmissible,  except  under  the  forms  and  conditions  of  the  Entail 
Act  1685,  cap.  22. (a)  At  common  law,  indeed,  a  destination  U) 
substitutes,  with  prohibitory  clauses,  was  binding  inter  fuerede8,(x) 
and  was  enforced  by  the  Court  until  the  principle  was  altered  by 
the  Act  of  1 1  &  12  Victoria  \(y)  but  destinations  with  prohibitory 
clauses,  and  imperfect  entails,  are  now  placed  on  the  same  footing 
as  simple  substitutions.  They  give  the  law  of  the  succession  so  long 
as  they  are  allowed  to  stand  unaltered ;  but  are  liable  to  be  defeated 
by  the  institute  or  by  the  substitutes,  any  of  whom  is  entitled  to  alter 
the  destination  at  pleasure,  even  when  not  feudally  vested  in  the 
subject,  (z)  The  law  of  Scotland  looks  also  with  disfavour  on  future 
or  contingent  fees ;  insomuch,  that  even  a  conveyance  in  liferent, 
with  a  fee  to  the  children  nascifuri  of  the  grantee,  was  held  to  vest 
the  fee-simple  estate  in  the  liferenter  ;(a)  though  the  difficulty- was 
afterwards  held  to  be  obviated  by  the  addition  of  the  words,  for  "life- 
rent use  allenarly," — those  words  being  held  to  raise  a  trust  in  the 
person  of  the  liferenter  for  behoof  of  the  children.  Perpetuities  by 
way  of  liferent  are  now  prohibited  by  the  Entail  Amendment  Act, 
which  enacts(ft)  that  "  it  shall  be  competent  to  grant  an  estate  in 
Scotland,  limited  to  a  liferent  interest,  in  favour  only  of  a  party  in 
life  at  the  date  of  such  grant." 


(t)  Ramsay  v.  Ramsay,  23  Nov.  1888,  1 
D.  89.  per  Lord  FuUerton. 

(w)  1686,  cap.  22. 

(*)  Cathcart  v.  Cathcart,  18  July  1881,  5 
W.  &  S.  316. 

(y)  11  &  12  Vict.  cap.  86,  }  48. 


(z)  Gordon's  Trs.  v.  Harper,  4  Dec.  1821, 
1  Sh.  186,  N.E.  176 ;  Paul  \.  Boyd's  Trs., 
22  May  1836, 13  Sh.  818 ;  Smithy.  Murray, 
9  Dec.  1814,  F.C. 

(a)  See  this  subject  treated  in  chap. 
88,  }  2. 

(6)  11  &12  Vict.  cap.  36,  §48. 
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588.  While  life  interests  in  land  can  only  be  created  in  favour  chapter  xvi. 
of  persons  in  esse,  the  fee  may  be  given  to  persons  described  in  the  statutory  re- 
deed,  although  non-existent  as  its  date.    At  common  law,  it  would  strai?t  uP?n  the 

,.!?  .  T«j  i  •  •  creation  of  suc- 

seem  that  liferent  interests  limited  to  several  successive  generations  cesaive  liferents 
might  be  made  effectual  as  real  burdens, (c)  and  that  even  a  per-  InteresuTu^per- 
petual  succession  might  be  limited  by  means  of  a  trust,  (d)    By  the  p*™1^ 
Entail  Amendment  Act,  trusts,  as  well  as  liferents,  are  put  on  the 
same  footing  as  entails  with  respect  to  duration  ;(e)  and  accordingly, 
any  trust  purpose  in  the  nature  of  a  substitution  extending  beyond 
the  duration  allowed  by  the  Act  is  defeasible  by  the  beneficiary. 

689.  Substitutions  in  moveables,  when  constituted  by  direct  Substitution  in 
conveyance,  are  not  binding  inter  hceredes  ;  the  interposition  of  a  what  extent 
trust  being  necessary  to  preserve  the  contingent  fee.     According  £££  £w. 
to  Erskine,  "  a  substitute  in  a  bond  has,  in  the  common  case,  no 
stronger  right  than  the  substitute  in  a  simple  destination  of  a  land 
estate  ;  for  the  institute  can,  in  the  character  of  absolute  fiar,  eva- 
cuate the  substitution  by  a  deed  merely  gratuitous/^/)    It  was  as- 
sumed in  several  of  the  earlier  cases  that  substitutions  in  settle- 
ments of  moveables  were  effectual  in  a  question  with  the  executors 
of  the  institute  ;(g)  but  it  is  now  settled,  first,  that  there  is  a  pre- 
sumption in  favour  of  conditional  institution  in  destinations  of 
moveable  property ;  secondly,  that  even  where  a  substitution  is 
clearly  implied  from  the  terms  of  the  destination,  the  substitute 
has  no  vested  right,  but  only  a  spes  successionis.Qi)     The  law  was 
thus  stated  by  Lord  Wynford,  in  a  case  heard  before  himself  and 
Lord  Brougham,  and  in  which  the  judgment  of  the  Court  of  Session 
was  affirmed.     Keferring  to  the  case  of  Brown  v.  Coventry,  his 
Lordship  said,  "  The  principles  upon  which  that  case  was  decided 
are  very  clearly  and  distinctly  stated.     The  distinction  was  made 
between  real  and  personal  property.     Real  property  is  governed  by 
the  feudal  law  and  custom  of  Scotland  ;  personal  property  in  Scot- 
land is  governed  by  a  different  law,  viz.,  by  the  Roman  law.    .    .    . 
If  it  was  real  property,  you  are  to  presume  that  it  was  the  intention 
of  the  party  to  grant  what  is  called  a  substitution  ;  if  personal  pro- 
perty, it  is  presumed  to  be  the  intention  of  the  party  to  give  an 
immediate  and  complete  interest  in  it  at  once."(t) 

(e)  Erskine  v.  Wright,  1  March  1843, 8  D.  Grieve,  1801,  M.  "  Subst.  and  Cond.  Inst." 

863.  App.  No.  1. 

(d)  Straihmore  v.  Strathmort's  Trs.,  28  (h)  Brown  v.  Coventry,  1792,  M.  14,863; 
Mar.  1831.  6  \V.  &  S.  170,  and  cases  there  Bell,  8vo  Ca.  810 ;  Greigv.  Johnstone,  infra. 
cited ;  Cairnie  v.  Cairnie't  Trs.,  14  Novem.  On  the  question,  whether  an  entail  of  move- 
1837,  16  Sh.  1.  ables  is  possible,  see  Veileh  v.  Young,  25  May 

(e)  11  &  12  Vict.  cap.  36,  J  47.  1808,  M.  "  Service  and  Conf."  App.  No.  4  ;     • 
(/)  Erek.  8,  8,  44.  Baillie  v.  Grant,  21  May  1869,  21  D.  888. 

(g)  Campbellv.  Campbell,  1740,  M.  14,856;  (t)   Greig  v.  Johnstone,  1  July  1833,  6 

Robertson  v.  Kerr,  1742,  M.  8202 ;  Smith  v.      W.  &  S.  406. 
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CHAFTKR  ZTI. 

Substitutions 
defeasible  by 
changing  the 
securities. 


Contingent  inte- 
rests in  move- 
able estate  may 
be  protected  by 
means  of  a 
trust 


690.  The  case  of  Af'Dotvatt  v.  M'Gill  exemplifies  in  a  simple 
form  the  well-known  principle,  that  unless  a  trust  be  interposed 
for  the  protection  of  the  ulterior  interests,  the  substitutions  are  de- 
feasible. The  truster  left  his  estate,  which  consisted  of  personal 
bonds  and  sums  of  money,  to  his  daughter,  with  a  destination  over 
(which  the  Court  held  to  have  the  force  of  a  substitution)  in  favour 
of  certain  nephews  and  nieces.  The  daughter  uplifted  all  the  funds 
with  the  exception  of  one  of  the  personal  bonds,  and  laid  out  the 
money  in  various  investments,  which  remained 'among  her  assets 
after  her  death.  The  Court  held,  that  by  the  operation  of  changing 
the  securities  the  substitution  was  evacuated,  and  therefore  sus- 
tained the  claim  of  the  lady's  next  of  kin  ;  but  with  respect  to  the 
sum  in  the  bond  which  had  not  been  uplifted  (and  which  was  pay- 
able to  the  settlor,  "  his  heirs,  executors,  or  assignees"),  they  held 
that  the  substitution  had  not  been  destroyed,  and  accordingly  pre- 
ferred the  substitutes  named  in  the  settlement.  (A:) 

591.  There  can  be  no  doubt,  however,  as  to  the  possibility  of 
creating  an  indefeasible  substitution  in  moveables,  where  the  fee 
is  vested  in  trustees  for  the  life  interest  of  parties  successively 
substituted  under  the  destination.  To  what  extent  in  point  of 
time  a  moveable  succession  may  thus  be  perpetuated  has  never 
been  determined.  The  provisions  of  the  Thellusson  Act,  which  we 
shall  have  occasion  to  consider  in  the  next  section,  are  directed 
only  against  accumulations  of  interest;  and  it  does  not  appear  that 
the  law  of  Scotland  interposes  any  obstacle  to  the  perpetuation  of 
rational  trusts  of  the  capital  or  fee  of  moveable  estate.(Z)  In  the 
case  of  the  Strathmore  entail  case,  Lord  Brougham  remarked,  "  In 
Scotland  the  law,  instead  of  discouraging  perpetuities,  gives  them 
all  manner  of  encouragement,  and  instead  of  confining  the  time  to 
the  lives  in  being  and  twenty-one  years,  with  the  time  of  gestation 
beyond,  permits  you,  in  every  case,  to  tie  up  property  for  ever  and 
ever,  as  may  happen  in  one  case  in  England,  that  of  the  reversion 
being  in  the  Crown,  and  in  that  case  only.  .  .  .  Real  and  per- 
sonal property  stand  on  precisely  the  same  footing  in  Scotland." (m) 


(k)  M'DowaU  v.  M'GiU,  19  June  1847, 
9  D.  1284. 

(/)  See  1  Bell's  Com.  5th  ed.  88 ;  Pr.  J 
1884;  Macnairv.  Macnair,  1791,  M.  16,210; 
Cairnie  v.  Cairnie't  Trt.,  14  Nov.  1887,  16 
Sh.  1 ;  Ireland  v.  Qlau,  18  May  1883, 11  Sh. 
626;  E.  Strathmore  v.  Strathmore' s  TVs., 
and  Suttie  v.  Suttie' $  Tre.,  infra.  In  Mac- 
nair's  case  the  settlement  was  at  first  sus- 
tained, subject  to  the  remark,  per  Lord 
President  Campbell,  that  the  parties  might 

forwards  set  it  aside,  if  its  provisions  be- 


came inextricable  ;  and  such  having  been 
found  to  be  the  result,  the  settlement  was 
afterwards  reduced  ;  per  Lord  Cuninghame 
in  Suttie  v.  Suttie'e  Trt.t  18  Jur.  444.  In 
M'Culloch  v.  M'CuUoch,  reported  as  a  note 
in  5  W.  &  S.  180,  a  family  settlement  was 
reduced  on  the  ground  of  ineitricability ; 
and  this  precedent  was  followed  in  Maton 
v.  Skinner,  6  March  1844,  16  Jur.  422. 

(m)   Strathmore  v.  Strathmore' t    Tr*.t  6 
W.  &  S.  198. 
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The  legality  of  private  trusts  in  perpetuity  was  finally  established  qhaptib  xvi. 
by  the  judgment  of  the  Court  of  Session  in  the  case  of  Suttie's 
7V*.,(n)  sustaining  a  settlement  which  appropriated  the  revenues 
of  heritable  and  moveable  estate  to  the  support  of  the  younger 
children  of  the  granter's  heirs  of  entail  in  all  time  coming,  subject 
to  certain  powers  of  division,  to  be  exercised  by  their  respective  pa- 
rents, and  with  a  destination  over  in  default  of  heirs,  upon  trust  for 
support  of  missions  in  India.  Trusts  of  this  nature,  executed  after 
1st  August  1848,  would  be  cut  down  by  the  operation  of  sections 
47*and  48  of  the  Entail  Amendment  Act,  if  the  subject  of  conveyance 
consisted  of  heritable  estate  in  Scotland. 

592.  A  direction  to  trustees  to  convey  to  a  party  in  fee,  subject  8<xm  when 
to  a  destination  over,  is,  in  so  far  as  regards  the  question  of  substi-  directed  to  coo- 
tution  or  conditional  institution,  governed  by  the  rules  of  construe-  ^ destination! 
tion  applicable  to  destinations  in  conveyances.     In  the  case  of 
Ramsay  v.  Ramsay,  where  trustees  were  directed  to  convey  the  re- 
sidue of  an  estate,  consisting  of  heritable  and  moveable  property,  to 
the  testator's  eldest  son,  and  the  heirs  whatsoever  of  his  body,  whom 
failing,  to  his  second  son  and  the  heirs  of  his  body,  with  an  ulterior 
destination,  this  was  held  to  be  a  substitution,  and  to  give  the  inheri- 
tance to  the  second  son  in  preference  to  the  executors  of  the  eld- 
est.^)    But  in  the  subsequent  case  of  Fyffe  v.  Fyffe,  where  a  sum 
of  money  was  bequeathed  to  Charles  Fyffe,  who  was  insane,  and 
"  in  the  event  of  the  death  of  the  said  Charles  Fyffe,  to  two  other 
parties  therein  named,"  it  was  held  that  this  destination  imported 
a  conditional  institution ;  and  accordingly  the  executors  of  the  first 
institute  were  preferred. (p)     And  in  Allan  v.  Fleming, (q)  where 
the  destination  was  similar,  Lord  Justice-Clerk  Hope,  with  the  ap- 
probation of  the  Court,  laid  down  the  rule,  "  that  when  trust-funds 
are  to  be  divided  and  paid  over,  no  substitution  or  destination  is  to 
be  presumed  after  the  trust  is  at  an  end  and  when  there  are  no 
means  of  protecting  such  a  destination.     Cases  relating  to  the  rela- 
tive interest  of  parties  successively  called  during  the  subsistence  of 
the  trust  had  no  application."^) 

(n)  Suitie  v.  Suttie's  TVs.,  12  June  1846,  1205 ;  Allan  v.  Fleming,  20  June  1846,  7 

18  Jur.  442.  D.  908. 

(o)  Rams ty  ▼.  Ramsay,  28  Nov.  1888,  (q)  Allan  v.  Fleming,  tupra. 

1  D.  88.  (r)  7  D.  913. 

(P)  Fyf*  ▼.  *fcf«.  13  July  1841,  8  D. 
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CHAPTER  XTI. 

8BCTION  III. 
ACCUMULATIONS  OF  INCOME. 

Tnuti  for  «c-  593.  At  common  law  there  does  not  seem  to  be  any  restraint 

effectual  at  com-  upon  the  power  of  a  settlor  to  direct  the  accumulation  of  the  pro- 
^to their*™*  cee(k  °f  ^8  property,  heritable  or  moveable,  provided  the  purpose 
to"-  of  the  accumulation  is  rational,  and  capable  of  being  carried  into 

effect  (*)    An  accumulation  in  perpetuity,  however,  would  not  be 
tolerated ;  and  there  is  authority  for  holding,  that  although  the 
mere  fact  of  the  accumulation  being  for  purposes  indefinite  and  ca- 
pricious may  not  be  sufficient  to  stamp  the  trust  with  the  character 
of  illegality,  yet,  where  the  provisions  of  the  settlement  are  inextri- 
cable, or  where  they  are  applicable  to  too  remote  a  contingency,  they 
are  ineffectual  at  common  law.  (I)     On  this  ground,  a  reduction  hav- 
ing been  brought  of  a  settlement  which  contemplated  the  accumu- 
lation of  the  rents  of  heritable  property  for  an  indefinite  period,  for 
purposes  not  very  distinctly  expressed,  but  intended  for  the  ulti- 
mate benefit  of  the  Episcopal  Church  of  Scotland,  the  Court  referred 
the  matter  to  an  accountant ;  and  on  receiving  a  report  from  him 
that  it  would  not  be  practicable  to  carry  into  effect  any  of  the  bene- 
ficial purposes  of  the  trust,  they  set  aside  the  settlement.  (w)    The 
accumulation,  it  would  seem,  must  be  not  only  for  a  definite  object, 
but  also  limited  as  to  time  and  amount.     An  instance  of  the  suc- 
cessful employment  of  the  power  of  accumulation  for  the  purpose 
of  creating  a  fund  for  the  support  of  a  charitable  institution,  was 
mentioned  by  Lord  Cuninghame,  in  the  note  to  his  interlocutor  in 
the  case  of  Ogilvids  Tr8.,(x)  where  he  states  that  the  fund  bequeathed 
by  John  Watson  for  the  establishment  of  an  hospital  in  Edinburgh, 
which  was  originally  (in  1781)  only  £4700,  had,  in  1822,  accumu- 
lated to  the  sum  of  £90,000. 
Accumulation  of       594.  Until  the  extension  of  the  Thellusson  Act,  in  1848,  to  set- 
heritable  estate   tlcment6  of  heritable  estate,  the  legality  of  accumulations  of  the 
comm'ol1  law.     r^nts  of  lands  in  Scotland  fell  to  be  determined  with  reference  to 
the  common  law  principle  here  enunciated.     In  the  case  of  Strath- 
?nore  v.  Strathmore's  Trs.,  a  direction  to  accumulate  the  rents  of  an 
estate  for  the  term  of  thirty  years,  or  until  the  death  of  the  longest 
liver  of  two  persons  named  in  the  settlement,  for  the  purpose  of  in- 
vesting the  accumulated  fund  in  the  purchase  of  lands  to  be  entailed, 
was  found  not  to  be  reducible  on  the  ground  of  irrationality ;  and 

(t)  Bell's  Pr.  1 1884,  5th  od.  1865 ;  Mac-  (w)  Mason  v.  Skinner,  6  March  1844,  16 

iiair,  1791,  M.  10,210;  Mason  v.  Skinner,  Jur.  422. 

6  March  1844,  16  Jur.  422.  (*)  8  D.  1234. 

(/)  1  Belln  Com.  5th  erl.  38. 
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it  was  observed  by  Lord  Brougham,  that  although  there  might  be  chaptib  xvi. 
good  grounds  for  setting  aside  an  accumulation  in  perpetuity,  the 
Court  was  not  called  upon  to  say  for  what  length  of  time  the  pro- 
duce of  lands  might  be  permitted  to  accumulate,  (y).  In  the  case 
of  Keith's  Trs.  v.  Keith,  the  trusters  direction  was  to  retain  the 
management  of  certain  heritable  estates  in  Scotland  until  the  death 
of  a  party  named,  if  she  should  have  no  children,  or  until  the  ma- 
jority of  her  eldest  surviving  child,  if  any ;  and  during  that  period 
to  levy  and  accumulate  the  rents  and  profits  thereof,  and  lay  out  the 
same,  after  deduction  of  all  expenses,  in  the  purchase  of  lands  in 
Scotland,  to  be  entailed  in  manner  therein  directed.  The  argu- 
ment was  directed  to  the  question,  whether  the  Act  11  &  12  Vict., 
c.  36,  operated  retrospectively,  so  as  to  vest  the  produce  of  the  ac- 
cumulations in  the  truster's  heirs-at-law ;  and  it  was  assumed,  in 
consequence  of  the  judgment  in  the  Strathmore  case,  that  the  accu- 
mulation in  question  was  not  void  at  common  law.  (2) 

596.  The  period  within  which  accumulations  of  the  revenues  of  Extension  of  the 
estate  in  Scotland  may  lawfully  take  place,  will  now  be  determined  J^lSSSe^* 
in  all  cases  by  the  provisions  of  the  39  &  40  Geo.  III.  c.  98,  as  ex-  j**te  "* 8cot- 
tended  by  the  11  &  12  Vict.,  c.  36,  §  41.     Questions  upon  the  con- 
struction of  the  Thellusson  Act  (a)  may  be  resolved  into  three 
heads  : — (1)  as  to  the  nature  and  extent  of  the  accumulations  an- 
nulled by  the  Statute  ;  (2)  as  to  the  persons  to  whom  illegal  accu- 
mulations result ;  (3)  as  to  the  exceptional  accumulations  permit- 
ted by  the  Statute. 

596.  I.  Nature  and  Extent  of  the  Statutory  Prohibition. —  Terms  of  th« 
By  the  first  section  of  the  Statute  of  Geo.  III.,  on  the  narrative  strictioZ™ 
that  it  is  expedient  that  all  dispositions  of  real  or  personal  estates, 
whereby  the  profits  or  produce  thereof  are  directed  to  be  accumu- 
lated, and  the  beneficial  enjoyment  thereof  is  postponed,  should  be 
made  subject  to  restriction,  it  is  enacted  that  no  person  or  persons 
shall,  by  deed,  surrender,  will,  codicil,  or  otherwise  howsoever, 
"  settle  or  dispose  of  any  real  or  personal  property,  so  and  in  such 
manner  that  the  rents,  issues,  profits,  or  produce  thereof  shall  be 
wholly  or  partially  accumulated  for  any  longer  term  than  the  life 
or  lives  of  any  such  granter  or  granters,  settlor  or  settlors ;  or  the 
term  of  twenty-one  years  from  the  death  of  any  such  granter,  set- 
tlor, devisor,  or  testator ;  or  during  the  minority,  or  respective  mi- 

(y)  Strathmore  v.  Strathmore  8  Trs.,  23  (a)  It  should  rather  be  called  the  Anti- 

March  1831,  6  W.  &  S.  170-199;  affirm-  Thellusson  Act,  as  it  is  directed  against 
ing  8  Sh.  630.  wills  such  as  that  of  Mr  Thellusson,  a 

{2)  Keiths  Trs.  v.  Keith,  17  July  18-37,  raillionare,  who  left  all  his  money  to  be 
19  D.  1040.     Vide  infra,  \  610.  accumulated  for  the  benefit  of  remote  de- 

scendants. 
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chaptkb  »ti.  noritie8,  of  any  person  or  persons  who  shall  be  living,  or  in  ventre 
sa  mere,  at  the  time  of  the  death  of  such  granter,  devisor,  or  testa- 
tor ;  or  during  the  minority,  or  respective  minorities  only,  of  any 
person  or  persons  who,  under  the  uses  or  trusts  of  the  deed,  sur- 
render, will,  or  other  assurances  directing  such  accumulations, 
would  for  the  time  being,  if  of  full  age,  be  entitled  unto  the  rente, 
issues,  and  profits,  or  the  interest,  dividends,  or  annual  produce,  bo 
directed  to  be  accumulated." 
Butnte  lopiiet  597.  (1)  With  regard  to  the  question,  what  accumulations  are 
weUMto ex-  forbidden,  it  was  the  unanimous  opinion  of  the  judges  to  whom  the 
F"-"  fl**101*  questions  in  Lord  v.  Colvin  (b)  were  remitted,  that  implied  as  well 
as  express  directions  were  prohibited.  In  that  case  the  testator, 
Peter  Cochrane,  directed  his  trustees  to  divide  the  residue  of  his 
personal  estate,  and  the  whole  accessories  thereof,  between  his  two 
sons  (who  both  died  without  leaving  issue  before  the  conventional 
period  of  payment)  ;  and  after  the  usual  clause  of  survivorship,  he 
then,  in  the  event  of  their  death  before  the  arrival  of  the  period  of 
payment,  directed  the  trustees  to  convey  the  said  residue  and  whole 
accessories  thereof  to  the  eldest  surviving  son,  or  otherwise  to  the 
daughters  of  Mrs  Moorhouse.  On  the  expiration  of  twenty-one 
years  from  the  death  of  the  testator,  Mrs  Moorhouse  was  childless; 
and  the  testator's  next  of  kin  accordingly  instituted  a  suit  in  the 
Court  of  Chancery,  in  which  they  claimed  the  annual  revenues  of 
Mr  Cochrane's  personal  estate  subsequent  to  the  18th  of  June  1852, 
when  the  period  of  twenty-one  years  expired,  and  until  the  period 
of  payment  should  arrive.  The  construction  of  Mr  Cochrane's  set- 
tlement with  reference  to  the  provisions  of  the  Thellusson  Act  hav- 
ing been  referred  to  the  Judges  of  the  First  Division  of  the  Court 
of  Session,  it  was  argued,  on  behalf  of  the  executors,  that  the  tes- 
tator had  nowhere  expressly  directed  an  accumulation  of  the  inte- 
rest of  the  money,  and  could  not  be  supposed  to  have  contemplated 
the  failure  of  all  the  parties  who  were  instituted  antecedently  to 
Mrs  Moorhouse's  children ;  and  that  as  the  accumulation  had  ariseu 
from  a  contingency  unforeseen  by  the  testator,  and  without  any 
intention  to  disappoint  his  immediate  representatives,  the  case  did 
Opinion  in  not  fall  within  the  operation  of  the  Statute.  But  the  Court  held 
Lord  v.  Coimn.  ^at  ^e  thing  prohibited  was  the  actual  accumulation  of  profits 
and  produce  in  consequence  of  the  settlement  actually  made  by  the 
testator,— distinguishing  from  the  case  of  accumulations  resulting 
from  the  operation  of  law,  as  may  happen  where  the  grantee  is  a 
minor  or  insane.  "  If,"  said  Lord  Deas,  "  the  Act  were  to  be  held 
inapplicable  wherever  there  was  no  express  direction  to  accumulate, 

(A)  Lord*.  Colvin,  7  Dec.  1860,  '23  D.  111. 
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it  would  be  easy  in  all  cases  to  evade  its  operation.  If  it  were  to  chaptkb  xvt. 
be  held  inapplicable  wherever  it  did  not  appear  that  the  testator 
had  it  in  view  to  evade  it,  that  also  would  favour  evasion,  by  involv- 
ing an  inquiry  into  what  was  passing  in  the  testator  s  mind,  which 
could  not  be  satisfactorily  answered.  ...  I  think  it  enough 
that  the  deed  is  so  conceived,  that  to  carry  out  its  purposes  in  the 
event  which  has  happened,  there  must  necessarily  be  accumulation 
for  a  period  beyond  the  twenty-one  years."(c) 

698.  This  decision  is  in  accordance  with  the  opinions  expressed  Opinion  of  the 
by  the  Court  of  Appeal  in  Chancery  in  a  recent  English  case,(d)  ce^.  ° 
where  Lord  Cranworth,  C,  observed  that  the  distinction  taken  by 

the  Master  of  the  Rolls,  between  an  accumulation  expressed  and  an 
accumulation  implied,  was  an  unsound  and  impossible  distinction  ; 
adding,  "  If  a  testator  directs  that  to  be  done  which,  as  a  conse- 
quence, leads  to  an  indefinite  accumulation,  he  must,  within  the 
meaning  of  the  Statute,  be  taken  to  have  directed  accumulation." (e) 
It  may  therefore  be  concluded,  notwithstanding  the  fluctuations  of 
opinion  on  the  part  of  the  Court  of  Chancery  in  previous  cases,  (/) 
that  the  Act  will  in  future  be  taken  to  apply  to  all  settlements  di- 
recting accumulation,  whether  explicitly  or  implicitly. 

699.  (2)  The  prohibition  is  understood  to  embrace  accumula-  Addition  of 
tions  in  every  form.     It  will  be  observed  that  the  preamble  of  the  tocapitS hew 
Statute  supplies  the  interpretation  of  the  word  "accumulated  ;w1^ti^L</accumu" 
for  it  is  there  used  as  a  convertible  term  with  the  expression, 
"whereby  tho  beneficial  enjoyment  thereof  is  postponed."    Post- 
ponement oi  the  beneficial  interest  in  the  profits  and  produce  of  an 

estate  being  the  criterion,  it  is  obvious  that  the  addition  of  accru- 
ing revenues  or  dividends  to  capital,  after  the  period  of  twenty-one 
years,  is  "  accumulation,"  whether  the  interest  upon  stick  annual  di- 
vidends be  also  accumulated  or  not.  (g) 

600.  In  Keith* s  Trs.  v.  Keith^h)  there  was  a  conveyance  by  Keith »  t™.  v. 
the  truster,  Viscount  Keith,  of  the  residue  of  his  general  estate,  Kn<h' 
heritable  and  moveable,  to  trustees,  upon  trust  to  invest  the  same 
in  the  purchase  of  lands,  the  rents  of  which  were  to  be  accumulated 
until  the  death  of  his  daughter,  the  Countess  Flahault ;  and  again 

(c)  23  D.  136.  894 ;  Corporation  of  Bridgenorth  v.  Collin*, 

{d)  Tench  v.  Cheese,  6  De  G.  M.  &  G.  453,  16  Sim.  538;  Bryan  v.  Collins,  16  Beav.  14. 

24  L.  J.  Ch.  716.  (g)  Shaw  v.  Rhodes,  1  My.  &  Cr.  185  ; 

(e)  24  L.  J.  Ch.  719.  same  case  as  Evans  v.  Helier,  5  CI.  &  Fin. 

(/)  Klli*  v.  Maxwell,  8  Beav.  687,  10  L.  114. 

J.  Ch.  266 ;  Macdonald  v.  Bryce,  2  Keen,  (h)  Keith'*  lr*.  v.  Keith,  17  July  1867, 

276,  7  L.  J.  Ch.  217 ;  Morgan  v.  Morgan,  4  19  D.  1040.     See  on  this  point  Lord  Ard- 

De  Gex  &  Sm.  170,  20  L.  J.  Ch.  109 ;  El-  millan's  note,  p.  1068. 
borne  v.  Good,  14  Sim.  166,  13  L.  J.  Ch. 

VOL.  I.  U 


y 


306  BE8TRAINT8  ON  THE  POWER  OF  DISPOSITION. 

cbaptik  rvi.  invested  in  lands,  with  power  to  make  intermediate  purchases.  It 
was  attempted  to  bring  this  case  within  the  exception  of  the  Sta- 
tute as  to  Scotch  heritage,  on  the  ground  that  the  accumulations 
after  each  purchase  were  the  produce  of  lands.  But  the  Court 
justly  considered  the  manner  of  accumulation  to  be  immaterial; 
and  as  the  source  of  the  fund  was  a  moveable  estate,  held  that  the 
testator's  representatives  could  not  be  deprived  of  the  beneficial  en- 
joyment of  its  produce  for  more  than  twenty-one  years.  The  same 
OgOvie  ▼.  Kirk-  construction  had  previously  been  put  upon  the  Statute  with  refer- 
8*m<m  of  Dun-  ence  to  a  ^quest  0f  £2000  out  of  a  general  residue,  which  sum  the 
testator  directed  "to  be  invested  in  Government  stock,  and  the 
dividends  arising  therefrom  to  be  again  and  always  invested  in  the 
Funds,  and  to  continue  accumulating  for  100  years  (not  presuming 
to  carry  my  views  further),"  for  the  purpose  of  founding  an  hospital 
in  Dundee.  In  this  case  the  trustees  had  a  power  of  sale,  which  it 
was  necessary  to  exercise  in  order  to  realise  the  £2000,  which  Lord 
President  Boyle  said  was  the  "  nest-egg  "  of  the  intended  accumula- 
tions. These  were  accordingly  held  to  be  proceeds  of  moveable  es- 
tate, and  therefore  subject  to  the  restriction  introduced  by  the  Sta- 
tute.^*) 
Penod  dnring  601.  (3)  The  period  within  which  accumulations  may  lawfully 

htioM areper*-  take  place  cannot  be  extended  by  any  act  of  the  testator  beyond 
sutate^c  m  *^e  expiration  of  twenty-one  years  from  his  own  death,  or  from  the 
tation  of  time,  birth  of  a  child  then  in  utero.  Accordingly,  the  accumulated  fund 
falls  to  be  paid  over  at  the  commencement  of  the  twenty-second 
year  from  the  testator's  death,  and  not  from  the  date  when  accum- 
ulation commenced  ;(k)  and  the  vicennial  period  is  to  be  reckoned 
exclusive  of  the  day  of  the  testator's  death.  (?)  The  different  periods 
mentioned  in  the  Act  are  alternative,  not  cumulative.  None  of 
them  exceed  twenty-one  years ;  and  the  object  of  the  enumeration 
evidently  was  to  exclude  the  supposition  that  any  of  the  cases  of 
minority  were  to  be  regarded  as  exceptional.  It  may  happen, 
however,  that  the  donee  who  is  to  take  the  accumulated  sum  on 
the  expiration  of  the  statutory  period  is  then  an  infant ;  and  in  that 
event,  it  has  been  said,  a  further  vicennial  accumulation  may  take 
place.  Nay  more,  supposing  the  death  of  the  donee  to  take  place 
during  minority,  his  legal  representative  may  again  be  a  minor ; 
and  thus,  by  a  series  of  improbable  contingencies,  the  capital  may 

(•)  Ogilvic*  Trt.  v.  Kirk-Sett,  of  Dundee,     one  years  from  the  death  of  Lord  Keith  " 

18  July  1846,  8  D.  1280.  (p.  1071).    See  also  Attor.-Gen,  v.  Pottir 
(jfe)  Keith' t  Trt.  v.  Keith,  17  July  1867,      den,  8  Hare,  666. 

19  D.   1067,  per  Lord   Colonsay.      The         (J)  See  Lord  v.  Colvin,  28  D.  Ill,  where 
Court  found  that  the  accumulations  were     it  is  so  computed. 

null  "  from  and  after  the  period  of  twenty- 
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be  tied  tip  for  an  indefinite  period.    But  this  is  not  "  accumulation."  qhaptib  xti. 

For,  on  the  elapse  of  the  first  vicennial  period,  the  donee,  although 

a  minor  or  incapable,  takes  a  vested  interest  in  the  annual  revenue, 

which  must  be  applied,  so  far  as  needful,  to  his  support ;  and  in  j 

accumulating  the  surplus  the  Court  only  exercises  a  discretionary 

power  of  doing  what  the  minor  might  himself  have  done  had  he 

been  sui  juris,  (m) 

602.  It  is  clear,  from  the  words  of  the  Statute,  that  the  period  Where  Tested 
of  distribution  cannot  be  further  postponed  by  merely  giving  a  ba*t  enjoyment 
vested  interest  to  the  beneficiary  without  the  right  to  demand  im-  ffiff°^yd 
mediate  payment ;  for  the  beneficiary  would  be  entitled  to  the  rents 

and  produce,  as  being  the  person  who  "  would  have  been  entitled 
thereto  if  such  accumulation  had  not  been  directed."  (n) 

603.  (4)  The  Act  does  not  annul  any  bequest  connected  with  a  Act  doea  not 
direction  to  accumulate  contrary  to  its  provisions,  but  merely  ope-  J^fod  of  de- 
rates a  transference  of  the  intermediate  rents  and  produce.     It  fol-  J^^.*116 
lows  therefore,  that  the  trustees  ought  to  retain  the  estate  or  capital 
(increased  by  previous  lawful  accumulations)  during  the  period  pre- 
scribed by  the  testator,  paying  over  to  the  statutory  appointee  the 
annual  rents  and  produce  after  the  twenty-first  year,  as  they  arise,  (o) 
However,  in  the  Dundee  case,  where  there  was  no  party  to  take  the 
accumulations  but  the  foundation,  the  Court  held  that  the  kirk- 
session  might  take  the  bequest  free  from  the  obligation  to  accumu- 
late, (p) 

604.  II.  Who  ark  entitled  to  the  Proceeds  op  Illegal  Ac-  Terms  of  the 
cumulation. — The  Statute  has  provided,  that  "  the  rents,  issues, 
profits,  and  produce  of  such  property  so  directed  to  be  accumulated 
shall,  so  long  as  the  same  shall  be  directed  to  be  accumulated  con- 
trary to  the  provisions  of  this  Act,  go  to,  and  be  received  by,  such 
person  or  persons  as  would  have  been  entitled  thereto  if  such  ac- 
cumulation had  not  been  directed/'  (q) 

606.  The  expression  selected  by  the  author  of  the  enactment  is  How  &r  the d»- 
bo  general,  that  it  can  scarcely  be  said  to  convey  any  distinct  im-  2^miuSoMIiB 
pression  as  to  the  disposal  of  the  resulting  interest.     In  applying  **££" <wton" 
the  rule  of  the  Statute  to  actual  cases,  the  Court  have,  after  elimi- 
nating the  element  of  accumulation  from  the  destination  of  the 
revenues  of  the  estate,  to  attempt  the  solution  of  the  problem : — 
Given  the  testator's  intention,  on  the  supposition  that  the  distri- 

(»)  Lord  ▼.  Cotoin,  28  D.  127,  per  Lord  (p)  Ogilvie  v.  Kirk-Sew.  of  Dundee,  18 

^ory.  July  1846,  8  D.  1248,  per  Lord  FuUerton. 

(n)  39  &  40  Geo.  III.,  cap.  98,  §  1.  (q)  39  &  40  Geo.  III.  cap  98,  }  1. 

(o)  Green  y.  Gaecoyne,  84  L.  J.  Ch.  268, 
decided  by  Lord  Westbury,  Ch. 
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ohaptkb  «ti.  bution  is  to  take  place  in  a  certain  event,  to  find  what  his  intention 
would  have  been,  the  distribution  being  supposed  to  take  place  on 
the  occurrence  of  a  different  event  ?  Looking  at  the  question  as  one 
of  intention,  it  does  not  admit  of  exact  solution.     The  general  rule 

Sarptaaecimia-  is,  that  unless  an  intention  is  expressed  of  separating  the  income 

lmtioiis  follow        t  -  •       i     •        i      it   i        *      i  i  *   11  i  «i 

the  capital        from  the  capital,  it  shall  be  held  to  follow  the  capital  as  an  acces- 
sory, and  be  payable  to  the  legatee  termly,  as  it  accrues,  (r)     By 
this  principle,  the  testator's  intention  is  ascertainable  in  one  parti- 
cular case,  namely,  where  the  beneficial  interest  has  vested  before 
the  expiration  of  the  statutory  period  of  accumulation.     Thus,  if 
the  direction  were  to  accumulate  for  a  time  certain,  or  instantly 
ascertainable  by  reference  to  an  event ;  and  then  to  convey  to  A. 
B.  and  his  heirs ;  the  annual  revenue  would  of  course  bo  payable 
to  A.  B.,  or  his  representative  for  the  time  being.     Where  there  is 
an  intention  manifested  to  exclude  the  legatee  from  participation 
in  the  proceeds,  the  residuary  disponee  would  seem  to  be  prefer- 
able to  the  heir-at-law,  if  his  interest  vested  a  morte  testatoris,  or 
within  twenty-one  years. 
Effect  of  desti-         606.  The  chief  difficulty  arises  where  the  vesting  of  the  capital 
SmmoTbu^    *8  suspended  by  a  conditional  institution.     In  such  a  case  is  the 
vivorship.         immediate  legatee  entitled  to  the  proceeds  during  the  period  subse- 
quent to  the  twenty-one  years  allowed  by  the  Statute  ?  On  the  affir- 
mative supposition,  the  result  is,  that  if  the  immediate  legatee  dies 
before  the  period  of  vesting,  the  conditional  institute,  who  under 
the  settlement  was  entitled  to  the  entire  inheritance,  gets  the  capital 
increased  by  the  lawful  accumulations  only.  («)    The  same  difficulty 
occurs  in  the  case  of  a  joint  destination  with  the  right  of  survivor- 
ship ;  as  if  a  sum  were  to  be  divided  amongst  the  children  nomina- 
tim  of  A.  B.  (without  the  use  of  words  importing  severance).    If  the 
proceeds  accruing  after  the  expiration  of  the  statutory  period  are 
divided  amongst  the  legatees,  and  all  do  not  survive,  the  appro- 
priation is  open  to  the  objection  that  it  includes  persons  who  are 
ultimately  found  to  have  taken  no  vested  interest  under  the  will. 
where  the  capi-       607.  With  the  view  of  avoiding  these  difficulties  in  the  only 
wr^iiSTa^i  way  that  is  possible  on  a  fair  construction  of  the  Statute,  the  rule 
tta  beT^t  u     kftS  keen  established  that  where  the  period  of  vesting  is  contingent 
on  circumstances  which  do  not  emerge  until  after  the  twenty-one 
years  have  expired — e.g.,  the  survivance  of  a  legatee,  or  possibility 
of  a  legatee  being  afterwards  born, — the  intermediate  income  shall 

(r)  Lord  v.  Colvin,  28  D.  181,  per  Lord  (*)  See  Griffiths  y.  Vefe,  9  Ves.  127, 
CurriehiU ;  Combe  v.  Hughes,  84  L.  J.  Ch.  186 ;  Shaw  v.  Rhodes,  1  My.  &  Cr.  185,  and 
844,  decided  by  the  L.  J.  J.  affirming  a  Mr  Lewin's  remarks  (Tr.,  6th  ed.  p.  74) 
decree  of  Lord  Romilly,  M.-R.  on  the  effect  of  successive  limitations  of 

real  estate. 
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result  to  the  testator's  personal  representatives,  or  to  the  heir-at-  qhattm  xyi. 
law  where  it  is  the  produce  of  real  estate.  The  rule  is  settled  by 
the  cases  of  Keith's  Trustees  and  Lord  v.  Colvin,  the  circumstances 
of  which  have  been  already  narrated,  (t)  In  the  latter  case  it  was 
argued,  on  the  authority  of  Dick  v.  Gillies,  (u)  that  the  proceeds 
ought  to  go  to  the  parties  who  would  have  been  the  testators 
executors  if  his  life  had  been  prolonged  until  the  expiration  of  the 
statutory  period  of  accumulation.  But  this  view  was  unhesitat- 
ingly rejected  by  the  Court,  Lord  Deas  alone  doubting,  but  not 
dissenting.  And  so,  where  the  instrument  under  which  the  ac- 
cumulation arises  contains  a  residuary  clause  sufficient  to  carry 
the  undisposed-of  income  during  the  period  of  twenty-one  years 
allowed  by  the  Statute,  but  where  (in  consequence  of  the  destina- 
tion of  the  residue  being  contingent  on  survivorship)  the  persons 
entitled  cannot  be  instantly  ascertained,  the  surplus  income  accru- 
ing after  that  term  will  not  go  to  the  residuary  legatees,  but  to  the 
legal  representatives,  (x)  It  would  be  endless  to  pursue  the  sub- 
ject of  the  application  of  intended  accumulations  through  the  vary- 
ing conditions  developed  by  the  law  of  vesting.  Enough  has  been 
said  to  indicate  the  principles  upon  which  such  questions  are  deter- 
mined. 

608.  I  IT.  What  Accumulations  are  excepted  under  the  Terms  of  the 
Statute. — The  2d  section  of  the  Act  declares,  "  That  nothing  in  tion?  ry  excep 
this  Act  contained  shall  extend  to  any  provision  for  payment  of 
debts  of  any  granter,  settlor,  or  devisor,  or  other  person  or  persons, 
or  to  any  provision  for  raising  portions  for  any  child  or  children  of 
any  granter,  settlor,  or  devisor,  or  any  child  or  children  of  any  per- 
son taking  any  interest  under  any  such  conveyance,  settlement,  or 
devise,  or  to  any  direction  touching  the  produce  of  timber  or  wood 
upon  any  lands  or  tenements,  but  that  all  such  provisions  and 
directions  shall  and  may  be  made  and  given  as  if  this  Act  had  not 
passed."  And  by  section  third  it  is  declared,  "  That  nothing  in  this 
Act  contained  shall  extend  to  any  disposition  respecting  heritable 
property  within  that  part  of  Great  Britain  called  Scotland/'  But 
this  section  was  repealed  by  the  Entail  Amendment  Act,  section 
41,(y)  which  recites  the  third  section  of  the  Thellusson  Act,  and  on 
the  narrative  that  "  it  is  expedient  that  the  provisions  of  the  said 
Act  (39  &  40  Geo.  III.)  should  be  extended  to  heritable  property 
in  Scotland,"  enacts,  "  That  the  said  provision  and  enactment  of 

(0  Keith's  Trs.  v.  Keith,  19  D.  1040 ;         (x)  PurseU  v.   Elder,  24  March  1865, 

Lord  v.  Colvin,  23  D.  111.  8  Macph.  H.  L.  69,  4  Macq.  992,  altering 

(«)  Dick  v.  Gillies,  4  July  1828,  6  Sh.  19  D.  71. 
1065.  (y)  11  &  12  Vict.  c.  36,  ?  41. 
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ctaptct  m.  the  said  recited  Act  shall  be  and  the  same  is  hereby  repealed,  and 
the  said  Act  shall  in  future  apply  to  heritable  property  in  Scotland." 
As  to  the  disposal  of  the  accumulated  proceeds  of  property  or  funds 
subject  to  the  trusts  of  a  deed  directing  the  execution  of  an  entail, 
we  refer  to  the  second  section  of  a  subsequent  chapter,  on  the  exe- 
cution of  such  trusts,  (z) 
Exception  m  u>        009.  In  the  absence  of  native  authority(a)  on  the  construction 
rafcln*  portkMu'  of  the  second  section  of  the  original  Act,  it  may  be  sufficient  merely 
for  children.      to  mennon  fae  points  that  have  been  decided  in  the  English  Courts. 

By  children  are  to  be  understood  legitimate  children  generally  of  the 
granter ;  or  children  specially  named  of  some  other  party  taking  an 
interest  under  the  will   And  such  interest  must  be  substantial,  not 
elusory ;  but  if  substantial,  it  is  no  objection  that  it  is  not  an  inte- 
rest in  the  particular  fund  which  is  made  the  subject  of  accumula- 
tion.    Finally,  it  is  held  that  the  portions  referred  to  are  portions 
raised  out  of  the  revenues,  not  by  adding  the  revenues  to  the  capital. 
The  cases  are  referred  to  in  Mr.  Le win's  treatise,  (ft) 
Exception  m  to        610.  The  case  of  Keith's  Trs.  determined  that  the  41st  section 
property *£*****  of  the  Entail  Amendment  Act  had  no  application  to  trusts  in  exist- 
k**1™-  ence  prior  to  that  Act;   so  that  the  rents  of  heritable  property 

might  be  the  subject  of  continued  accumulation  under  a  pre-existing 
trust  which  had  been  already  in  operation  for  more  tban  twenty- 
one  years,  (c) 

(z)  Chap.  65,  sect.  2.  (b)  Lewin  on  Trusts,  6th  ed.  p.  76. 

(a)  There  is  one  Scotch  case— -&«tf»e  ?.         (c)  Keith'*  Trs.  v.  Keith ;  see  Lord  Co- 

Suttie's  Trs.,  12  June  1846,  18  Jur.  442—  lonsay's  opinion,  19  D.  1058 ;  MiLavertjf 

where  a  perpetual  trust  for  raising  prori-  v.   M' Loverly,  28   Jan.   1864,  2  Macpb. 

mons  for  younger  children  was  sustained.  489. 
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611.  On  the  question  whether  real  or  personal  estate  (as  the 
case  may  be)  is  carried  by  general  words  intended  to  describe  the 
subject  of  disposition,  three  leading  rules  may  be  deduced  from  a 
consideration  of  the  authorities. 

612.  First,  A  particular  enumeration  of  subjects  belonging  to  Effect  of  par- 
one  of  the  two  categories  of  heritable  or  moveable,  when  followed  oxpreceded^by 
by   general  words  eftcsdem   generis,   has   the  effect  of  confining  ^Sangl^is. 
the  disposition  to  the  kind  of  subjects  specially  enumerated.     On 

this  principle,  a  conveyance  of  insight  plenishing,  household  furni- 
ture, and  other  moveable  goods,  was  held  not  to  include  nomina 
debitorum.(a)  So  also  it  was  held,  that  a  conveyance  of  "  all  my 
plate,  and  horses,  and  moveables  whatsoever,"  would  not  include  a 
personal  bond,  seeing  that  there  was  no  mention  in  the  enumeration 
of  moveable  rights.(6)  And  in  a  more  recent  case,(c)  it  was  held 
that  the  expression,  "  whole  other  moveable  estate,"  following  an 
enumeration  of  corporeal  moveables,  did  not  enlarge  the  right  of  the 
disponees  to  the  effect  of  including  moveables  other  than  corporeal. 
But  where  words  of  general  conveyance  precede  the  enumeration 
of  articles  of  the  genus,  the  position  of  the  general  words  in  the 
sentence  indicates  that  they  are  intended  to  have  a  substantive  opera- 
tion. A  bequest  in  this  form  is  therefore  effectual  as  a  gift  of  the 
general  estate,  and  the  enumeration  is  held  to  be  merely  illustrative. 
In  a  recent  English  case,(c?)  a  bequest  of  the  remainder  of  "  my 
money  in  the  Spanish  bonds"  was  held  residuary,  the  particular 
words  being  merely  descriptive  of  the  mode  of  investment  at  the 
time  of  making  the  will.  On  this  principle  also,  a  bequest  of  the 
testator's  "personal  property,  consisting  of  money  and  clothes," 
was  held  to  pass  the  general  personal  estate,  (e) 

(a)  Ker  ▼.  Young,  1746,  M.  2274.  (c)  CarsewelVs  Trs.  v.  Carsewell,  9  Feb. 

(b)  Dunbar's  Trs  v.  Dunbar,    16  Jan.      1868,  20  D.  616. 

1808,  Hume,  267  ;  Mochrie  v.  Linn,  1736,  (d)  Patrick  v.  Y cathead,  88  L.  J.  Ch.  286. 

H.  6018.  («)  Dean  v.  Gibson,  8  Law  Rep.  Eq.  Ca. 

713,  where  the  previous  authorities  were 
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Distinction 
where  the 
general  word* 
apply  to  a  dif- 
ferent descrip- 
tion of  estate. 


613.  Secondly,  General  words  following  a  particular  enumeration 
of  subjects  constituting  a  different  description  of  estate,  receive 
effect  according  to  the  natural  meaning  of  the  words.(/)  Thus,  a 
disposition  of  "  every  subject,  whether  heritable  or  moveable,"  or 
of  "  every  moveable  and  immoveable  subject  *(gr)  found  in  conjunc- 
tion with  an  enumeration  of  moveable  subjects,  is  a  good  conveyance 
of  lands  and  heritages.  The  rule  that  the  word  "  estate"  carries  both 
real  and  personal  property(A)  (which  is  a  rule  of  general  jurispru- 
dence), is  authoritatively  settled  by  the  decision  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  the  case  of  The  Mayor  of  Hamilton 
v.  Hodsdon,  decided  on  appeal  from  the  Court  of  Chancery  in  Ber- 
muda.^') Lord  Brougham  observed:  "The  word  ' estate*  is  genus 
generalissimum,  and  will,  by  its  own  proper  force,  without  any  proof 
aliunde  of  an  intention  to  aid  the  construction,  carry  the  realty  as 
well  as  the  personalty ;  and  is  not  to  be  confined  and  restrained  to  per- 


examinod  and  distinguished  by  Vice-Chan- 
c»-llor  Wood.  It  would  seem  that  the  rule 
of  construction  of  such  bequests  agrees 
with  our  own  in  so  far  that  general  words 
superadded  to  an  enumeration  are  confined 
to  subjects  ejusdem  generis.  Thus,  on  the 
construction  of  a  bequest  of  furniture, 
plate,  household  goods,  and  other  goods,  to 
one  person,  and  the  residue  of  personal 
estate  to  another,  the  Court,  not  to  dis- 
appoint the  residuary  legatee,  restricted  the 
words  "other  goods"  to  corporeal  move- 
ables; Woolcombr.  Woolcomb,  3  P.  W.  112. 
In  a  later  case  the  Chancellor  of  Ireland, 
Lord  St  Leonards,  ruled  that  the  words 
"  all  other  chattel  property,"  annexed  to 
a  bequest  of  household  furniture,  plate,  and 
house-linen,  must  be  held  to  mean  other 
chattel  property  ejusdem  generis,  partly  on 
the  ground  that  there  was  a  subsequent 
residuary  gift ;  Lamphier  v.  Despard,  2  D. 
&  War.  69 ;  see  also  Barret  v.  White,  24 
L.  J.  Ch.  724.  In  a  recent  case  a  bequest 
of  "  the  whole  of  my  capital  in  ready  money, 
and  in  bank  billets"  ( Russian  paper),  was 
hold  to  imply  only  a  special  bequest  of  the 
subjects  described  ;  the  Lords  Justices  re- 
serving their  opinion  as  to  the  law  ap- 
plicable supposing  "in"  had  been  omitted. 
Wylie  v.  Enohin,  29  L.  J.  Ch.  841 ;  affd. 
3  April  1862,  31  L.  J.  Ch.  402. 

(/)  In  Woolamv.  Kenworthy,  9Vos.  187, 
a  residuary  gift  of  "  estate  "  was  restricted 
to  personalty  by  the  controlling  effect  of 
the  context,  although  the  will  contained  a 
specific  devise  of  lands;  Lord  Eldon  ob- 


serving, that  the  question  whether  "all 
my  estate  and  effects"  will  include  real 
estate  or  not,  depends,  first,  on  the  imme- 
diate context  of  the  will;  and,  secondly,  on 
the  general  form  and  scheme  of  the  will  as 
demonstrating  intention.     A  similar  deci- 
sion was  pronounced  by  the  King's  Bench 
in  Helling  v.  Feud,  2B.&P.N.R  214.  on 
the  construction  of  the  word  "  property," 
followed  by  an  enumeration  of  "  goods, 
stock,  bills,  bonds,  book  debts,  and  securi- 
ties."   When  the  law  became  more  settled, 
the  rule  was  laid  down  absolutely,  that  un- 
less an  intention  to  restrict  appear  from 
the  context  of  the  will,  general  words,  al- 
though associated  with  words  descriptive 
of  personalty,  will  carry  the  real  estate. 
"The  doctrine  of  modern  cases  is,  that 
where  there  is  nothing  to  qualify  the  word 
1  estate,'  it  will  carry  real  as  well  as  per- 
sonal estate;  and  the  contrary  intention 
ought  to  appear  to  induce  the  Court  to  put 
upon  that  word  a  less  extensive  significa- 
tion than  it  naturally  bears ;"  per  Sir  W. 
Grant  in  Barnes  v.  Patch,  8  Ves.  607.   The 
cases  are  fully  commented  on  in  1  Jarman, 
3d  ed.  p.  681  et  seq. 

(y)  Glover  v.  Brough,  7  Dec.  1810,  F.C  ; 
Welsh    v.    Cairnie,  28  June   1809,  F.C, 
and  cases  there  cited.    Compare  Brand  v 
Brand,  1734,  M.  16,941. 

(A)  See  Neilson  v.  Stewart,  22  D.  647 ; 
Munro  v.  Munro,  17  Dec.  1826,  4  Sh.  828 
N.  E.  832. 

(•)   Mayor   of  Hamilton   v.  Hodsdon,  6 
Moore,  P.O.  Ca.  76,  see  82. 
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sonalty  only,  unless  there  is  a  clear  intent  expressed  in  other  parts  qhaptsb  xvh. 
of  the  will,  to  be  gathered  either  from  the  will,  or  from  the  way  in 
which  the  word  is  used  in  the  particular  part  of  the  will  where  the 
contested  use  of  it  arises." 

614.  Thirdly,  But   general  words,  importing  a  disposition  of  General  words, 
estate,  whether  heritable  or  moveable,  must  be  appropriate  to  the  must  be  appro- 
quality  of  the  estate  intended  to  be  given,  otherwise  they  fail  to  give  prlAt6" 
adequate  legal  expression  to  the  intention.     For  example,  "  goods 

and  gear,  whether  heritable  or  moveable,"  is  an  obvious  misnomer, 
unless  it  is  intended  to  apply  to  heirship  moveables.  A  convey- 
ance in  those  terms  is  therefore  ineffectual  to  carry  even  a  lease  of 
heritable  property. (&)  It  would  seem  that  a  general  conveyance, 
however  broad,  does  not  operate  as  a  revocation  of  a  previous  ali- 
mentary provision.  (I) 

615.  Although  there  are  cases  deciding  that  the  general  words  what  words 

"  means  and  effects,  heritable  and  moveable,"  when  used  in  the  dis-  ^"Jrafh^t! e 

positive  clause  of  a  testamentary  settlement,  are  insufficient  to  able  e8tate- 

comprise  lands,  or  even  heritable  bonds  or  leases,  (m)  yet  it  would 

seem  that  these  words  are  sufficiently  descriptive  of  the  universitas 

of  a  truster's  estate  so  as  to  receive  effect  according  to  the  intention, 

when  occurring  in  the  less  formal  clauses  of  a  will,  as,  for  example, 

in  a  destination  of  residue.(w)     At  all  events  they  have  been  so 

interpreted  in  the  residuary  destination  of  a  general  settlement, 

where,  in  consequence  of  an  implied  direction  to  sell,  it  was  held 

that  the  truster  had  intended  to  deal  with  the  beneficial  interest  as 

a  moveable  succession,  (o)     "  Heritage,"  being  equivalent  to  herit- 


(k)  See  Paterson  v.  Farish,  9  Feb.  1800, 
Hume,  128;  Sutherland  v.  Jeffrey,  Feb. 
1805,  Hume,  133;  Ross  v.  Host,  1770,  M. 
5019,  and  cases  in  M.  voce  "  General  As- 
signation;*' also  Murdoch  v.  Murdoch's  Trs., 
27  Jan.  1863, 1  Macph.  380. 

(I)  Thomson  v.  Lyell,  16  Sh.  82. 

(m)  Brown  v.  Bower,  1770,  M.  5440; 
Cockhurn  v.  Cockburn,  18  Nov.  1803,  Hume, 
131.  "Means  and  estate"  seems  to  be 
the  most  appropriate  general  expression 
when  heritage  is  meant  to  be  included, 
and  the  words  "  heritable  and  moveable  " 
should  be  added.  See  Earl  of  Eglinton's 
case,  infra. 

(n)  Adv. -Gen.  v.  Williamson,  infra.  The 
expression,  "  Effects,  of  what  nature  and 
kind  soever,"  in  a  conveyance  to  trustees, 
was  held  by  Lord  Langdale  to  include  real 
estate,  in  M.  of  Titchfield  v.  Horncastle,  2 
Jur.  610. 


(o)  Adv.-Oen.  v.  Williamson,  23  Jan. 
1840,  Excheq.  Rep.  &  13  D.  486,  affirmed 
16  Mar.  1843,  2  Bell,  89.  It  would  seem, 
on  the  authority  of  English  precedents, 
that  the  appointment  of  a  "  residuary  le- 
gatee "  carries  the  realty,  if  the  deed  con- 
tains a  general  conveyance  of  real  and  per- 
sonal estate  to  trustees.  See  the  cases  of 
Evans  v.  Crosbie,  16  Sim.  600,  where  a  tes- 
tator gave  all  his  real  and  personal  estate 
to  trustees,  upon  trust  to  pay  certain  lega- 
cies, and  appointed  his  brother  to  be  his 
residuary  legatee  ;  and  Wildes  v.  Davies,  1 
Sm.  &  Gif.  475,  where  the  appointment  was 
made  by  a  codicil  to  a  trust-settlement, 
conveying  freehold,  copyhold,  and  lease- 
hold estates,  and  also  personalty,  with  a 
direction  to  sell,  etc.  Other  words  pro- 
perly applicable  to  personalty,  as  "worldly 
goods"  {Wright  v.  Shelton,  18  Jur.  446), 
"personal  estates"  (Tofield  v.  Tofield,  11 
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ohaftkb  xvii.  able  estate,  is  a  perfectly  general  term,  and  carries  everything  that 
would  have  gone  to  the  heir-at-law,  including  leases,  (p)  Where  a 
general  conveyance  of  a  testamentary  estate  was  qualified  by  the 
addition  "  excepting  always  the  subjects  specially  before  disponed," 
it  was  held  that  the  revocation  of  the  special  dispositions  by  a  sub- 
sequently executed  testamentary  writing  had  not  the  effect  of  throw- 
ing the  subjects  of  the  special  dispositions  into  residue,  but  that 
they  fell  to  the  heir-at-law  ab  intestato.(q) 

What  wordi  616.  Whether  a  general  conveyance  of  heritable  estate  will  carry 


will 


heid'onder  a  de-  property  held  under  a  subsisting  special  destination,  or  imperfect 
fective  entail.     entail,  is  a  question  of  intention,  in  respect  to  which  no  general 
presumptions  have  yet  been  established.     Several  cases  have  oc- 
curred within  the  last  few  years.     In  one  of  these,  a  disposition  to 
trustees  of  a  small  subject  (about  forty-five  acres),  "and  all  other 
lands,"  was  held  not  to  operate  as  a  conveyance  of  a  considerable 
entailed  estate  in  a  question  with  the  heir  of  the  investiture  ;(r) 
while,  on  the  other  hand,  a  disposition  by  an  heiress  of  entail  to 
the  next  substitute  beneficially  of  her  "  whole  means  and  estate, 
heritable  and  moveable,"  was  sustained  as  a  title  of  possession  to 
prescribe  immunity  from  the  conditions  of  the  trust  in  virtue  of 
which  the  entail  had  been  executed.  (*) 
What  words  617.  With  regard  to  the  import  of  generic  words,  the  material 

a^uiraSa  and  questions  relate  to  the  applicability  of  the  expressions  used  to  ao 
renduary  estate.  qUirenda  and  to  residue.  As  to  acquirenda,  and  particularly  the  force 
and  effect  of  a  disposition  of  estate  which  the  granter  may  "  con- 
quest and  acquire,"  reference  is  made  to  the  case  of  Diggens  v. 
Gfordon,(t)  and  other  cases  noticed  in  the  discussion  of  marriage- 
contract  provisions,  (u)  The  term  "  Residue,"  being  in  general  use 
even  in  wills  prepared  without  professional  assistance,  few  questions 
have  arisen  with  respect  to  equivalents  for  it.  "  Surplus  "  is  equi- 
valent in  meaning  to  residue ;  and  in  estimating  its  amount,  all 
legacies  and  debts  fall  to  be  deducted. (x)  "Free  rents"  is  equiva- 
lent to  surplus  produce  of  heritable  property ;  interest  on  heritable 


East  246),  "said  house,  goods,  and  chat- 
tels" (Roev.  Walker,  8  B.  &  P.  875),  have 
been  extended  to  real  estate  by  force  of 
the  context;  but  it  is  very  doubtful  whether 
such  cases  would  now  be  received  as  preced- 
ents by  the  Court  of  Session. 

(p)  Duncan  v.  Roe,  16  Feb.  1810,  F.C. 

(?)  Cameron  $  Walker  v.  WeeVt  TV*.,  2 
Feb.  1864,  2  Macph.  584. 

(r)  Hepburn  v.  Hepburn,  10  Feb.  1860, 22 
D.  780. 

(«)  Earl  of  Eglinton  v.  Earl  of E glint  on 


et  al.,  28  May  1861,  28  D.  1869.  The 
question  is  now  depending  before  the 
whole  Court  in  the  case  of  Thorn*  v. 
Thome.  Some  observations  on  the  subject 
will  be  found  in  chapter  21,  on  the  Admis- 
sion of  Extrinsic  Evidence. 

(t)  Diggene  v.  Gordon,  8  Macph.  609;  1 
L.  R.  Sc.  Ap.  186,  5  Macph.  H.  L.  75. 

(«)  Chapter  28,  $  803  ;  Tkurburn's  Tri. 
v.  Maclaine,  8  Macq.  185. 

(z)  Hamilton  v.  Rennet,  14  Feb.  1832, 10 
Sh.  380. 
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debts,  and  the  expenses  of  the  trust  are  to  be  deducted,  (y)  "  In-  chapter  xm. 
terest  of  free  money"  has  been  held  to  include  the  surplus  annual 
proceeds  of  the  whole  of  the  truster's  moveable  funds,  whether  in- 
vested in  securities  or  in  bank,  under  deduction  of  debts,  but  not,  as 
it  would  seem,  of  legacies,  (z)  But  by  a  later  decision  (a)  it  was  ruled 
that  "  surplus  cash,9  which  in  a  popular  sense  may  be  said  to  be 
synonymous  with  "free  money,"  would  not  carry  securities  such  as 
bonds  or  bills,  although  the  testatrix  had  left  no  other  funds  except- 
ing what  she  had  invested  in  such  securities.  (6) 

618.  The  subject  may  be  concluded  by  a  brief  statement  of  the  import  of  terms 
import  of  the  decisions  upon  the  meaning  of  words  descriptive  of  JpLfic  estate. 
specific  subjects  or  estate.    "  Goods,  gear,  and  sums  of  money,"  will 
carry  corporeal  moveables  generally,  not  debts  or  other  moveable 
rights. (c)    "  Goods,  gear,  debts,"  etc.,  does  not  cany  heritable  debts 


(y)  Morrison  v.  Knight's  Trs.,  14  Feb. 
1837,  15  Sh.  560.  As  to  the  construction 
of  this  term,  and  what  is  to  be  deducted 
under  the  head  of  "annual  outgoings,"  see 
Preston's  Trs.  v.  Lord  Melville,  11  Jan. 
1858,  15  D.  271. 

(*)  Smith  v.  Donaldson,  10  June  1829,  7 
Sh.  734. 

(a)  Janrie  v.  Pearson,  5  July  I860, 22  D. 
1395. 

(b)  The  following  abstract  of  the  leading 
English  decisions  on  the  construction  of 
words  descriptive  of  the  subject  of  the  be- 
quest may  find  a  place  here,  though,  in  the 
strict  order  of  arrangement,  many  of  them 
ought  rather  to  be  treated  under  the  head 
of  Special  Legacies: — 

Effects. — "Effects  of  what  nature  or  kind 
soever,"  in  a  special  legacy,  held  not  to 
comprise  the  general  residue,  per  Sir  W. 
Grant  in  RawUngt  v.  Jennings,  18  Yes.  89 ; 
and  see  Hotham  v.  Sutton,  16  Ves.  819. 

Goods. — "Household  furniture,  plate, 
and  all  other  goods  of  what- 
ever kind,"  left  to  A,  followed  by  pecuni- 
ary bequests  to  B,  C,  and  D.  Lord  Lang- 
dale  held  that,  in  consequence  of  the  sub- 
sequent bequests,  the  general  words  must 
be  restricted  to  goods  ejusdem  generis, 
Wrench  v.  Jutting,  3  Beav.  621.  "All 
goods  and  things  of  every  kind  and  sort 
whatever,"  which  should  be  found  in  a 
certain  closet,  held  not  to  include  cash, 
Roberts  v.  Kuffin,  2  Atk.  113;  and  Oibbs  v. 
Lawrence,  30  L.  J.  Ch.  170.  "Jewels, 
plate,  and  other  goods,"  held  to  include 


residue,  per  Sir  J.  K.  Bruce  in  Parker  v. 
Marchant,  1Y.&C.  290. 

Property, — "All  my  property,  of  what- 
ever nature  or  kind,  in  a  certain  house," 
held  not  to  carry  mortgage  securities,  per- 
sonal bonds,  or  bankers'  receipts,  on  the 
ground  that  these  have  no  locality,  per 
Lord  Redesdale  in  Fleming  v.  Brook,  1 
Sch.  &  Lef.  818.  "Monies,  goods,  etc., 
my  property,"  held  by  Sir  J.  Leach  to  be 
sufficient  to  pass  the  residue,  Kendall  v. 
Kendall,  4  Buss.  860.  "£1000 ;  also  my 
wines  and  property  in  England ; "  held  by 
Lord  Cottenham  that  the  whole  property 
in  England,  consisting  of  wines,  stock, 
cash  in  bank,  etc.,  was  bequeathed,  Arnold 
v.  Arnold,  2  My.  &  K.  865. 

Personal  Estate, — This  expression  is 
nomen  generals  for  personalty;  see  Martin 
v.  Glover,  1  Coll.  269. 

Estate  and  Effects. — "We  have  already 
seen  (}  613,  note),  that  the  word  "  estate," 
although  followed  by  an  enumeration  of 
corporeal  moveables,  conveys  the  real  pro- 
perty, and  a  fortiori  it  carries  the  person- 
alty, Fisher  v.  Hepburn,  14  Beav.  626. 

Capital.— See  Wylis  v.  Enohin,  81  L.  J. 
Ch.  402,  affirming  29  L.  J.  Ch.  841,  and 
cases  there  cited.  The  meaning  of  words 
which  in  terminis  are  descriptive  only  of 
specific  subjects  will  fall  to  be  discussed  in 
the  chapter  on  Legacies. 

(c)  Mochris  v.  Linn,  1786,  M.  6018,  El- 
chies,  "  Implied  Will,"  No.  1 ;  Fraser  v. 
Smith,  1776,  M.  2822;  Hailes,  709  ;  Earl  of 
Fife  v.  M'Kenzie,  M.  2825  ;  6  March  1797, 
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obaptuxtii.  secured  by  adjudication. (d)  "Goods  and  gear,  whether  heritable 
or  moveable,"  will  not  carry  a  lease. (c)  "Moveables  whatsoever," 
coupled  with  words  descriptive  of  corporeal  moveables,  will  not 
carry  moveable  bonds.  (/)  u  Moveable  estate,"  following  an  enume- 
ration of  corporeal  moveables,  does  not  include  moveable  rights,  (jr) 
A  legacy  of  "  moveables  "  has  been  held  to  include  heirship  move- 
ables.^) "Cash"  includes  current  coin  and  bank  notes,  but  not 
bonds,  bills,  or  other  securities,  (t)  "  Free  proceeds  "  of  land  in- 
cludes the  price  of  thinnings  of  woods. (k)  il  Right  of  reversion"  is 
a  term  properly  descriptive  of  estate  burdened  with  a  wadset.  (I) 

Corporeal  move-  619.  The  reported  cases  in  our  Courts  do  not  offer  many  ex- 
amples of  decisions  upon  the  construction  of  terms  descriptive 
of  corporeal  moveables.  The  meaning  of  "  furniture  "  has  been  fixed 
with  tolerable  certainty.  It  includes  articles  of  domestic  use,  but  not 
books  nor  wine,  nor,  of  course,  money  or  securities,  (m)  A  legacy  to 
a  lady,  who  was  resident  in  the  testator's  house,  of  a  quantity  of  plate, 
with  "  the  whole  of  the  furniture  in  her  own  bed-room,  and  any 
other  she  may  choose  for  furnishing  her  house,"  was  held  to  imply 
only  a  power  of  choosing  liberally,  but  fairly,  any  other  articles  of 
furniture  of  similar  extent  and  value  with  the  furniture  of  her  own 
bed-room,  (n)  A  universal  bequest  to  two  legatees,  including,  among 
other  articles,  the  testator's  wearing  apparel,  was  held,  in  Blair  v. 
Blair ,(0)  to  entitle  either  of  the  legatees  to  demand  a  specific  con- 
veyance of  his  share  of  the  articles  in  question,  (p) 


ables 


Furniture. 


Wearing  ap 
parel. 


8  Pat  649 ;  Waddell  v.  Colt,  1789,  M.  6022; 
Pet.  Galloway,  12  Jan.  1802,  M.  16,960; 
Brown  v.  Henderson,  8  Dec.  1806,  M. 
14  Clause,"  App.  No.  6. 

(d)  Ross  v.  Ross,  10  April  1771,  2  Pat- 
264,  affirming  M.  6019. 

(e)  Paterson  v.  Fairish,  1800,  Hume, 
128;  Sutherland  v.  Jeffrey,  Feb.  1806, 
Hume,  138. 

(/)  Dunbar's  Trs.Y.Dunbar,lS0Sf  Hume, 
267 ;  Kerr  v.  Young,  1746,  M.  2274. 

(g)  CarsewelVs  Trs.  v.  Carsewell,  9  Feb. 
1868,  20  D.  616. 

(A)  Ferguson,  1682, 1  Fount.  198. 

(0  Jarvie  v.  Pearson,  6  July  1860, 22  D. 
1396.  Compare  Smith  v.  Donaldson,  10 
June  1829,  7  Sh.  734. 

(*)  Breadalbanfs  Trs.  v.  Pringle,  19  Jan. 
1864,  16  D.  869. 

(J)  Chisholm  v.  Chisholm-Batten,  9  Dec. 
1864,  8  Macph.  202. 

(m)  Bell's  Pr.  J  1886;  M'Nab  v.Spittal, 
1797,  M.  2308;  Ker  v.  Young,  1746,  M. 
2274 ;  Rankeillor  v.  Ay  ton,  1709,  M.  6759  ; 


Cunninghams  v.  Livingstone,  1737,  M.  12,660; 
6  Br.  Sup.  196. 

(n)  Reed  v.  Lord  Strathallan,  21  May 
1886,  18  Sh.  810;  and  see  12  Sh.  426.  In 
several  English  cases,  a  legacy  of  so  many 
articles,  forming  part  of  a  stock  of  the  same 
description,  has  been  held  to  give  the  lega- 
tee a  right  of  selection ;  Jacques v.  Chambers, 
2  Coll.  486 ;  Richards  v.  Richards,  9  Price, 
226  ;  Kennedy  v.  Kennedy,  10  Hare,  488. 

(o)  Blair  v.  Blair,  26  Feb.  1881,  9  Sh. 
614. 

(p)  The  following  summary  of  the  Eng- 
lish decisions  on  the  construction  of  the 
terms  descriptive  of  special  subjects  is 
taken  from  the  last  edition  of  Jarman  on 
Wills,  vol.  1,  p.  721. 

The  words  "  household  goods,"  or  "  fur- 
niture/' will  include.pictures  hung  up,  and 
plate  and  house-linen  (Amb.  606;  2  P.  W. 
419 ;  6  Russ.  812),  unless  these  words  are 
used  elsewhere  in  the  will  in  contradistinc- 
tion (Pr.  Ch.  261) :  tenant's  fixtures,  unless 
affixed  to  the  freehold  (10  Sim.  186 ;  Mos. 
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112;  1  P.  W.  94) ;  and  prize  medals,  coins, 
and  trinkets,  if  framed  and  hung,  or  other- 
wise disposed  for  ornament  (21  L.  T.  40 ; 

5  Buss.  321)  ;  hut  not  hooks  (3  Atk.  201 ; 
Amb.  605 ;  Mob.  112) ;  or  wines  or  other 
consnmeable  articles  (3  Ves.  311;  3  P.  W. 
834) ;  or  goods  belonging  to  the  testator  in 
the  way  of  or  used  in  carrying  on  trade  (2 
P.  W.  802 ;  1  Ves.  97 ;  Amb.  611 ;  7  D.  M. 

6  6.  55) ;  or  farming  stock  (8  Jo.  &  Lat. 
727;  29  L.  J.  Ch.  875).  But  in  Cornwall 
v.  CornewaU,  12  Sim.  803,  Sir  L.  Shadwell 
held  that  books  were  articles  of  domestic 
ornament.  Now,  this  being  the  ground 
on  which  pictures  are  included  in  the  word 
"furniture,"  that  word  ought  also  to  in- 
clude books,  but  it  does  not;  so  that  Sir 
L.  Shadwell 's  opinion  is  of  doubtful  autho- 
rity. Of  course  books  will  be  included  in 
a  bequest  of  furniture,  if  the  testator's  in- 
tention so  to  do  can  be  collected  from  the 
will;  OusUy  v.  Anttruther,  10  Beav.  462; 
see  also  Cole  v.  Fitzgerald,  3  Buss.  801. 
And  under  the  terms  "  household  furniture, 
implements  of  household  and  articles  of 
yertu,"  telescopes  have  been  held  to  pass;  2 
De  G.  &  Sm.  425 ;  as  to  a  bust  quaere,  1 
Beav.  189.  The  words  "  household  furni- 
ture and  other  household  effects,"  it  seems, 
extend  to  all  that  is  in  the  house  for  use, 


consumption  or  ornament ;  and  have  been  chapter  xvii. 
held  to  comprise  pistols,  apparatus  for 
turning,  models,  pictures,  organ,  parrot, 
books,  wines,  and  liquors,  but  not  a  pony 
or  cow,  or  a  fowling-piece,  unless  used  for 
domestic  defence,  Colt  v.  Fitzgerald,  1  S. 
&  St.  189 ;  and,  on  appeal,  8  Buss.  801, 
and  note;  Stone  v.  Parker,  29  L.  J.  Ch. 
874;  nor  articles  exclusively  of  personal 
ornament,  2  Kay  &  J.  685.  But  the  cir- 
cumstance that  the  article  has  been  sent 
away  for  repair  or  sale  will  not  exclude 
it,  2  Jur.  N.  S.  514.  As  to  the  words 
"live  and  dead  stock,"  see  8  Yes.  811 ; 
8  Mer.  190 ;  12  Beav.  857.  Growing  crops, 
it  seems,  will  pass  under  a  bequest  of 
stock  of  a  farm,  6  East,  604,  note ;  or  stock 
upon  a  farm,  8  East,  389 ;  but  see  5  Buss. 
12 ;  and  see  1  Roper  on  Leg.,  by  White, 
249.  "  Moveables,"  unrestrained,  will  take 
in  all  pure  personalty,  Mos.  296 ;  and  ar- 
ticles temporarily  removed  from  a  place  will 
pass  as  articles  in  that  place,  4  B.  C.  0. 
587 ;  but  not  articles  permanently  remov- 
ed, 8  Mad.  276;  21  Beav.  548 ;  1  Jur.  N.  S. 
250 ;  nor  articles  intended  to  be,  but  never 
yet,  taken  thither,  2  DeG.&  S.  425.  Under 
a  gift  of  "  plant  and  goodwill,"  the  house 
of  business  held  at  rack-rent  was  held  to 
pass,  Blake  v.  Shaw,  1  Johns.  782. 
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CHAPTER   XVIII. 


OF  UNCERTAINTY  IN  TESTAMENTARY  WRITINGS. 


Requisites  of  an        620.  To  the  constitution  of  a  testamentary  disposition  or  be- 
mertary  o5£*i-  quest  three  elements  must  concur — a  subject  of  bequest,  an  object  or 
ob"ect  r  ^ ;  •  Per8on  to  whom  the  subject  is  given,  and  words  of  disposition  de- 
Disposing       '  noting  a  testamentary  intention  in  favour  of  the  object  of  the  be- 
quest.    A  will  is  said  to  fail  or  to  be  void  for  uncertainty,  where  it 
is  absolutely  defective  in  any  of  these  primary  elements.     But  as 
the  maker  of  a  will  always  has  some  testamentary  purpose  in  view, 
and  as  the  most  liberal  principles  of  interpretation  are  admitted  in 
the  determination  of  the  meaning  of  wills,  it  is  next  to  impossible 
that  the  will  of  a  rational  person,  however  ignorant  or  illiterate, 
should  fail  from  uncertainty.     Our  object  in  this  chapter  is  to  as- 
certain the  limits  within  which  wills  may  vary  in  form  and  expres- 
sion from  the  ordinary  modes  of  disposition,  without  becoming  wholly 
unintelligible  or  uncertain. 
Dispositive  lan-        621.  Our  attention  will  be  directed,  in  the  first  place,  to  the  ele- 
sense5 essential:  ment  of  dispositive  language,  and  to  the  words  expressing  testa- 
queste!°r7b*     mentary  intention  which  may  be  employed  in  the  place  of  proper 
dispositive  language.     Where  a  testator,  instead  of  directly  giving 
and  bequeathing,  or  declaring  the  purposes  of  his  will,  makes  use 
of  expressions  which  either  denote  a  wish  to  bequeath,  or  suggest  a 
purpose  in  the  form  of  a  request  or  recommendation  to  trustees 
(termed  a  Precatory  Trust),  he  is  held  to  have  sufficiently  express- 
ed a  testamentary  intention.(a)     A  wish  is  in  law  equivalent  to  a 
will,  and  is  binding  on  the  executors  as  an  implied  trust  for  the 
objects  of  the  gift.     It  has  been  maintained  in  some  cases  that  trusts 
expressed  in  the  form  of  a  request  or  precatory  gift  are  only  intend- 
ed to  be  binding  on  the  conscience  of  the  executor,  or  that  they  im- 

(a)  Stair,  1, 12,  2 ;  Bell's  Pr.  \  1885, 5th  desidero,  uti  det,  are  declared  to  be  equiva- 
ed.  H  1871-2.  See  Dig.,  lib.  80,  tit.  1,  fr.  lent  to  exigo,  and  to  constitute  bfideicom- 
115, 118,  where  the  words  cupio,  opto,  credo,      mistum. 
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chaftkb  inn,  nounced  in  this  country,  in  consequence  of  the  greater  number  of 
cases  which  have  been  submitted  to  judicial  determination.  The 
following  summary  of  the  import  of  the  cases  is  given  by  Mr  L*ewin: 
— "  If,"  he  says,  "  the  testator  '  desire,'(ifc)  '  will,'(0  '  reque-st/(i») 
'  will  and  desire,'(n)  c  wish  and  request/(o) '  wTish  and  desire/(p)  *  en- 
treat/^) '  most  heartily  beseech,'(r)  '  order  and  direct,' (s)  €  autho- 
rise and  empower,'(0  '  recommend  ,'(ti)  '  hope/(x)  '  do  not  doubt,' (y) 
'  be  well  assured/^)  '  confide,'(a)  '  have  the  fullest  confidence,'(6) 
1  trust  and  confide,'(c)  '  have  full  assurance  and  confident  hope,'(d) 
'  under  the  firm  conviction,'(e)  *  well  know/(/)  or  use  such  expres- 
sions as  c  of  course  the  legatee  will  give,'(<7)  '  in  consideration  the 
legatee  has  promised  tg  give,'(A)  etc., — in  these  and  similar  cases 
the  intention  of  the  testator  is  considered  imperative,  and  the  de- 
visee or  legatee  is  bound,  and  may  be  compelled  to  give  effect  to 
the  injunction.    And  though  instances  of  this  kind  generally  occur 


(*)  Harding  v.  Glyn,  1  Atk.  469 ;  Mason 
v.  Limburg,  cited  in  Vernon  v.  Vernon,  Amb. 
4 ;  Trot  v.  Vernon,  8  Vin.  72  :  Pushman  v. 
Filliier,  3  Ves.  7 ;  Brest  y.  Offiey,  1  Ch. 
Rep.  246 ;  Cary  v.  Cory,  2  Sch.  ft  Lef.  189 ; 
Cruwys  v.  Colman,  9  Ves.  819 ;  and  see 
Shaw  y.  Lawless,  L.  &  O.  164;  S.  C.,  5 
CI.  ft  Fin.  129;  S.  C.,  LI.  &  O.  temp. 
Plunkett,  559. 

(I)  EaUs  y.  England,  Pr.  Ch.  200; 
Clowdsly  v.  Pelham,  1  Vera.  411. 

(m)  Pierson  v.  Garnet,  2  B.  C.  C.  88 ; 
affirmed  id.  226 ;  Eade  v.  Eade,  5  Mad. 
118 ;  Moriarty  v.  Martin,  3  Ir.  Ch.  Rep. 
26 ;  Bernard  v.  Minshall,  1  Johns.  276. 

(n)  Birch  v.  Wade,  8  V.  &  B.  198; 
Forbes  v.  BaU,  8.  Mer.  487. 

(o)  Foley  v.  Parry,  6  Sim.  188 ;  affirmed 
2  M.  ft  K.  188. 

(p)  Liddard  v.  Liddard,  6  Jur.  N.  S.  439. 

(q)  Prevost  v.  Clarke,  2  Mad.  468 ;  Mere- 
dith v.  Heneage,  1  Sim.  668,  666,  per  Chief 
Baron  Wood ;  and  see  Taylor  v.  George,  2 
V.  &  B.  878. 

(r)  Meredith  v.  Heneage,  1  Sim.  553. 

(*)  Cary  v.  Cary,  2  Sch.  ft  Lef.  189 ; 
White  v.  Briggs,  2  Phill.  688. 

(t)  Broun  v.  Higgs,  4  Ves.  708,  6  id. 
495 ;  affirmed  8  Ves.  661 ;  and  in  H.  L. 

18  Ves.  192. 

(«)  Tibbits  v.  Tibbits,  Jac.  817 ;  affirmed 

19  Ves.  666 ;  Horwood  v.  West,  1  S.  &  S. 
887 ;  Paul  v.  Compton,  8  Ves.  380,  per  Lord 
Eldon ;  Malim  v.  Keighley,  2  Ves.  jun.  833 ; 
ib.  629;  Malim  v.  Barker,  8  Ves.  160; 
Meredith  v.  Heneage,  1  Sim.  558,  />«•  Chief 


Baron  Wood ;  Kingston  v.  Lorton,  2  Hog. 
166 ;  Cholmondeley  v.  ChoUnonddey,  14  Sim. 
690 ;  tfar*  v.  Tribe,  18  Beav.  215 ;  and  see 
Meggison  v.  Moore,  2  Ves.  jun.  630  ;  <SWe  ▼• 
Moore,  1  Sim.  684 ;  ez  parte  Payne,  2  Y.  ft 
C.  686;  J&mAi*  v.  ifeorfe,  1  Anst.  124; 
Lefroy  v.  JfYoorf,  4  Ir.  Ch.  Rep.  1.  As  to 
Cunliffe  y.  Cunliffe  (Amb.  686),  see  Pierson 
y.  (7arn«<,  2  B.  C.  C.  46 ;  Malim  y.  Keighley, 
2  Ves.  jan.  582 ;  PtwAman  v.  FUliter,  3 
Ves.  9. 

(z)  £rartoiui  v.  Trigg,  1  B.  C.  C.  142 ; 
and  see  Paul  y.  Compton,  8  Ves.  380. 

(y)  Parsons  y.  £afor,  18  Ves.  476 ;  Tay- 
lor v.  George,  2  V.  &  B.  878 ;  Malone  v. 
O'Connor,  LI.  ft  G.  temp.  Plunket,  466; 
and  see  Sale  y.  J/We,  1  Sim.  534. 

(z)  Macey  v.  Shurmer,  1  Atk.  889 ;  Amb. 
520.    See  flay  y.  Adams,  8  M.  ft  K.  287. 

(a)  GVt^&fc  y.  Evans,  6  Beav.  241. 

(6)  See  Wright  v.  ^rtjnw,  17  Ves.  266, 
19  Ves.  299,  G.  Coop.  Ill,  T.  ft  R.  148; 
Webb  v.  Wools,  2  Sim.  N.  S.  267 ;  PaZm*r 
y.  Simmonds,  2  Drew.  226. 

(c)  Wood  v.  Cfoz,  1  Keen,  317 ;  2  My.  ft 
C.  684 ;  PWcington  y.  Boughey,  12  Sim.  114. 

(<*)  J/ocrw6  v.  Whitbread,  17  Beav.  299. 

(«)  Barnes  y.  ^yron*,  2  Jur.  N.  S.  1127. 

(/)  Bardswell  v.  BardsweU,  9  Sim.  823  ; 
ATowfcm  v.  NeUigan,  1  B.  C.  C.  489 ;  £«>£* 
y.  Penny,  8  Mac.  ft  Gord,  546,  8  De  G.  ft 
Sm.  626. 

(g)  Robinson  v.  &ntM,  6  Mad.  194 ;  but 
see  Lechmere  v.  £atrie,  2  M.  ft  K.  197. 

(A)  Clifton  y.  Lombe,  Amb.  519. 
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upon  the  construction  of  wills,  the  doctrine  does  not  apply  to  wills  chapter  xvm. 
exclusively, (t )  but  has  been  extended  to  settlements  inter  vivos"(k) 

625.  Where  a  testamentary  purpose  is  clearly  expressed,  the  No  implied 
legacy  or  testamentary  gift  may,  notwithstanding,  be  void  bv  rea- trust  wh?re  the 

°     J  J   °  J '  °*  v  purpose  is  un- 

son  of  uncertainty  in  the  subject  or  in  the  object  of  the  disposi-  ceruin. 
tion.(Z)  But  it  does  not  often  happen  that  a  court  of  construc- 
tion finds  itself  under  the  necessity  of  declaring  a  will  void  on 
this  ground.  It  was  laid  down  by  Lord  Alvanley,(m)  that  a 
trust  is  implied  wherever  a  testator  points  out  the  objects,  the 
property,  and  the  way  in  which  shall  it  go ;  and  the  observation 
has  often  been  repeated,  that  the  objection  of  uncertainty,  when 
pleaded  to  the  effect  of  annulling  a  bequest,  must  apply  either  to 
the  object  of  the  bequest  or  to  the  subject  or  estate  bequeathed. 
In  Ewen  v.  The  Magistrates  of  Montrose ,(n)  Lord  Wynford  refused 
to  give  effect  to  a  bequest  of  the  residue  of  the  testator's  estate,  to 
be  accumulated  "  until  the  principal  sums  and  accumulated  inte- 
rests should  amount  to  the  sum  of  £  sterling,"  for  the  estab- 
lishment of  an  hospital  for  the  maintenance,  clothing,  and  education 
of  boys.  But  the  authority  of  this  case  was  impugned  in  a  subse- 
quent decision  of  the  Court  of  Appeal  in  the  case  of  the  Magistrates  of 
Dundee  v.  Morris.{6)  On  principle,  it  should  seem  that  the  bequest 
of  residue  was  sufficiently  designative  of  the  subject ;  the  extent 
to  which  accumulation  should  take  place,  as  well  as  the  number  of 
the  recipients  of  the  testator's  bounty,  being  matters  of  expediency, 
which,  in  the  case  of  a  charity,  might  be  left  to  the  discretion  of  the 
trustees. 

626.  The  object  of  a  bequest  is  not  considered  uncertain  where  Uncertainty  as 
a  legacy  is  given  to  the  charities  of  a  certain  town,(j>)  the  poor  of  %^%  ^™u  or 
a  presbytery,  (#)  or  the  like,  or  even  to  charitable  objects  to  be  se-  benefited. 
lected  by  the  testator's  trustees,  (r)     A  bequest  of  a  fund  for  the 
payment  of  twenty  shillings  in  the  pound  to  the  truster's  creditors, 

"  as  the  same  shall  be  set  forth  in  a  list  which  I  intend  to  leave," 
was  sustained,  although  no  list  was  found  ;  and  extrinsic  evidence 
was  admitted  for  the  purpose  of  ascertaining  the  persons  entitled 
to  share  in  the  distribution  of  the  fund.(«)     And  where  a  testator 

(•)  Liddard  v.  Liddard,  supra.  &  S.  80 ;  Jack  v.  Burnett,  28  Aug.  1846, 

(*)  Lewin  on  Trusts,  5th  ed.  p.  104.  6  Bell,  409 ;  Boe  v.  Anderson  (first  point), 

(/)  Bell's  Prin.  §  1884,  6th  ed.  \  1865;  11  Nov.  1857,  20  D.  11 ;  but  see  the  ulti- 

opinion  of  Lord  Chelmsford,  Ch.,  in  Mags,  mate  decision,  8  March  1862,  24  D.  732. 
of  Dundee  v.  Morris,  3  Macq.  153.  (q)  Presbytery  of  Deer  v.  Bruce,  20  Jan. 

(m)  Malim  v.  KeigkUy,  2  Ves.  jun.  336.  1866,  3  Macph.  402. 

(n)  Ewen  v.  Mags,  of  Montrose,  16  Nov.  (r)  Kelland  v.  Douglas,  28  Nov.  1863, 

1830,  4  W.  &  S.  846.  2  Macph.  150. 

(o)  8  Macq.  154.  f«)  Sprot  v.  Pennycook,  12  June  1855, 17 

{p)  Hill  v.  Burns,  14  April  1826,  2  W.  D.  840. 
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ohaptkb  xtiii.  bcqueatlicd  legacies  "  to  each  of  the  daughters  procreate  of  the  mar- 
'  riage  betwixt  A.  B.  and  C.  D.,  £400  sterling  .  .  .  £1200,"  and 
there  were  four  daughters  of  the  marriage,  it  was  ruled  that  the  in- 
sertion of  a  total  corresponding  to  three  legacies  of  £400  did  not 
defeat  the  intention,  and  that  each  of  the  four  daughters  was  en- 
titled to  claim  a  legacy  of  the  value  of  £400.  (i) 
foqoesu  in  627.  Bequests  contained  in  dispositions  to  trustees  for  the  pur- 

f»vour of  rel**  pose  of  division  amongst  persons  of  a  class,  as,  for  example,  for 
equal  division  "  amongst  relations  not  herein  named,"  or  to  any  of 
the  truster's  "  blood  relations  "  that  the  disponee  should  think  the 
most  fit,  (u)  or  to  such  of  the  truster's  "  mother's  relations  "  as  his 
trustees  should  appoint,(g)  to  such  of  the  truster's  "  friends  or  rela- 
tions" as  might  be  pointed  out  by  his  wife,  with  the  approbation  of 
the  majority  of  trustees,(y)  to  the  truster's  "  poorest  friends  and 
relations,  whom  he  might  have  forgot," (2)  or  to  "poor  descend- 
ants" (a) — are  sustained  as  implied  trusts  to  be  executed  at  the  dis- 
cretion of  the  disponees  for  the  benefit  of  persons  of  the  class  desig- 
nated by  the  truster.  A  destination  to  descendants  or  other  rela- 
tions, to  be  selected  according  to  the  discretion  of  the  trustees,  is 
held  to  fail  by  their  declinature  of  the  trust,  for  here  the  power  of 
selection  is  essential  to  the  execution  of  the  trust,  and  not  merely 
incidental,  as  in  the  case  of  a  charity,  (b)  A  trust  in  favour  of  "  re- 
lations," to  be  selected  by  the  trustees,  includes  relations  by  the 
mother's  as  well  as  the  father's  side  ;(c)  and  the  principle  has  been 
extended  to  the  case  of  an  unconditional  bequest  to  "  nearest  rela- 
tions," so  as  to  include  the  children  of  a  sister-uterine  who  was 
named  in  other  parts  of  the  settlement  along  with  the  granter's 
brother-german.(d)  A  declaration  that  a  fund  is  "  to  be  divided 
equally,"  has  been  held  equivalent  to  a  bequest  to  the  next  of  kin  in 
equal  shares,  (e)  But  in  a  more  recent  case,  where  a  trust  was 
created  to  "  divide  *  a  portion  of  the  estate  "  among  my  relations  in 
such  portions  as  my  trustees  may  think  proper,  or  as  I  may  direct," 

(l)  Maclehose  v.  Bogles,  28  Feb.  1815,  1887, 16  Sh.  1 ;  Macnair  v.  Macnair,  1791, 

F.G.,  Hume,  274.     Hee  Anderson  y.  Ander-  M.  16,210;  and  see  Thornton  v.  Cumber- 

son,  18  July  1729, 1  Cr.  St.  &  Pat.  136,  re-  land,  16  Nov.  1814,  F.C. 
versing  M.  6590 ;  and  Stewart  v.  Stewart,  (b)  Dick  v.  Ferguson,  1758,  M.  16,206 

26  Nov.  1818,  F.C.  and  7446 ;  and  see  Hamilton  v.  Whitehead, 

(«)  Wharrie  v.  Wharrie,  1760,  M.  6599 ;  22  Jan.  1888,  11  Sh.  802. 
Murray  v.  Fleming,  1729,  M.  4075.  (c)  Broun  t  Trs.  v.  Hie  Relatione,  1762, 

(x)  Snodgrass   v.    Buchanan,   1806,   M,  M.  2818. 
11  Service  of  Heirs,"  App.  No.  1.  (d)  Scott  v.  Scott,  10  May  1856,  2  Macq. 

(y)  Orichton  v.  Griereon,  25  July  1828,  281,  affirming  14  D.  1057 ;  and  see  Norru 

8W.&S.  829.  v.  Norris,  11  Dec.  1888,  2  D.  220. 

(z)  Brouris  Tre.  v.  Hit  Relatione,  1762,  (e)  Dundae  v.  Dundas,  27  Jan.  1837,  15 

M.  2818.  Sh.  427. 

(a)  Cairnie  v.    Cairniet  Tre.,  14   Nov. 
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and  the  surviving  trustee  executed  a  deed  of  distribution  assigning  chaptbb  ivih. 
a  large  portion  of  the  estate  to  distant  relatives,  and  a  smaller  share 
to  the  testators  next  of  kin,  the  Court  sustained  the  execution  of 
the  power,  being  unanimously  of  opinion  that  the  word  "  relations  " 
comprehended  all  who  could  show  a  traceable  relationship  to  the 
testator.  (/) 

628.  Where  a  radical  uncertainty  exists  respecting  the  person  Erroneous  de- 
intended  to  be  benefited,  as  where  the  name  of  the  legatee  has  b^dvyor 
been  omitted  by  inadvertence  or  erased,  (g)  or  a  wrong  name  in-  s™?*6* 
serted,(A)  the  defect  does  not  admit  of  being  supplied  by  the  ad- 
mission of  extrinsic  evidence,  for  here  it  would  be  necessary  not 
merely  to  explain  the  testator's  meaning,  but  to  supply  what  he 

has  left  unsaid.  Slight  errors  in  the  names  of  individual  benefici- 
aries,^) or  societies,  (A)  do  not  invalidate  the  bequest,  dummodo 
constat  de  persona.  We  refer  to  the  subsequent  exposition  of  the 
subject  of  the  admissibility  of  parole  evidence.  (T) 

629.  Uncertainty  in  relation  to  the  subject,  or  the  quantity  of  Uncertainty  as 

.i  ■■  .      ,       p   j«  •  .«  •  .  -i  i    •       .-I  »       to  the  subject  of 

the  subject  of  disposition,  is  not  easily  assumed  in  the  case  of  a  disposition. 
charitable  bequest ;  because  the  amount  of  the  funds  or  estate  re- 
quired for  carrying  out  the  intention  is,  by  a  convenient  fiction, 
supposed  to  be  capable  of  precise  ascertainment,  (m)  Accordingly, 
where  a  testator  left  a  memorandum  expressive  of  his  wish  to  esta- 
blish an  hospital  in  his  native  town  for  100  boys,  the  House  of 
Lords  remitted  to  the  Court  of  Session  to  frame  a  scheme  of  en- 
dowment, and  for  the  purpose  of  "  inquiring  into  and  ascertaining 
the  amount  of  the  estate  of  the  said  testator  necessary  for  carrying 
into  effect  such  scheme."  (w)  Where  the  execution  of  a  charitable 
trust  is  left  to  the  discretion  of  testamentary  trustees,  it  has  usually 
been  considered  that  the  intention  is  to  apply  the  whole  residue  to 

(/)  M'Cormaeh  v.  Barber,  26  Jan.  1861,  (t)  KeUUr  v.  Thomson's  Trs.,  15  Deo. 
28  D.  898.    In  England,  trusts  have  failed  1824,  8  Sh.  396,  N.  E.  279  ;  16  June  1826, 
for  want  of  certainty  in  the  object,  where  4  Sh.  724,  N.  E.  780. 
the  estate  was  given  to  A.  "with  a  hope  (k)  Synod  of  Aberdeen  v.  Milne's  Trs., 
that  he  would  continue  it  in  the  family  "  26  Feb.  1847,  9  D.  746 ;  Scottish  Misty, 
(Borland  v.  Trigg,  1  B.  0.  0.  142)  ;  or  on  Socy.  v.  Home  Mission  Committee,  19  Feb. 
trust  for  distribution  "  amongst  such  mem-  1868,  20  D.  684  ;  Pringle  v.  M.  of  Tweed- 
hen  of  A. 's  family  "  as  might  be  thought  dale,  16  Doc.  1828,  2  Sh.  688,  N.  E.  606  ; 
most  deserving  (Green  v.  Marsden,  1  Drew.  Sommervail  v.  Edin.  Bible  Soc.,  22  Jan. 
646) ;  or  "  to  such  of  the  heirs  of  the  tea-  1880,  8  Sh.  870  ;  Duff's  Trs.  v.  Scripture 
tator's  father  as  she  might  think  best  de-  Readers,  18  Mar.  1862,  24  D.  667,  note, 
served  a  preference ;"  Meredith  v.  Heneage,  (V)  Chapter  21. 
1  Sim.  642  (in  H.  L.).  (m)  Per  Lords  Oranworth  and  Wensley- 

(g)  Grant  v.  Shepherd,  21  July  1847,  6  dale,  8  Macq.  166  176. 

Bell,  168.  (n)    Mags,  of     undee  v.  Morris;    see 

(h)  Reid  v.  Redder,  24  June  1884,  12  judgment,  8  Macq.  178. 
Sh.  781 ;  Blair  v.  Blair,  16  Npv.  1849,  12 
D.97. 
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cHArrf  xvm.  tbe  purposes  of  the  charity,  unless  the  testator  appears  to  have  con- 
templated the  possibility  of  a  surplus  being  left(o)     Cases  of  un- 
certainty in  regard  to  property  bequeathed  to  individual  legatees, 
have  relation  more  frequently  to  the  quantity  of  the  legacy  than  to 
the  question  of  its  validity.    A  testamentary  declaration  by  spouses, 
that  "  the  longest  liver  is  to  have  all  that  remains  after  our  debts 
are  paid,"  was  sustained  as  a  valid  universal  legacy  of  the  moveable 
estate,  (p)     A  bequest  of  "  all  moveables  whatsoever,"  following  an 
enumeration  of  corporeal  moveables,  was  held  not  to  comprehend 
nomina  debitorum.(q) 
Whether  yrtc*        630.  A  precatory  direction  to  a  disponee  or  legatee  to  dispose 
effertuaTasft     of  the  property  in  a  particular  way  after  the  grantee's  death,  is  not 
■ubstitution.      binding  as  the  expression  of  a  testamentary  intention  or  trust,  un- 
less the  right  given  to  the  grantee  is  limited  to  a  liferent  interest ; 
otherwise  the  request,  in  any  view  of  its  meaning,  amounts  to  no 
more  than  a  simple  destination,  which  is  defeasible  at  pleasure,  (r) 
And  it  may  be  laid  down  upon  English  authority,  which  on  this 
point  is  in  harmony  with  the  principles  of  our  law,(s)  that  the 
Court  will  not  rear  up  an  implied  trust  for  the  purpose  of  carrying 
out  a  purpose  of  substitution.     Waiving  the  consideration  of  ex- 
pressions of  a  mere  intention  to  benefit  descendants,  it  is  held  in 
England  that  even  a  positive  recommendation  to  divide  property 
among  certain  persons  in  specified  proportions,^)  or  to  divide  and 
dispose  of  what  money  or  property  the  grantee  might  have  saved 
from  the  yearly  income  thereby  given  to  him,(w)  or  to  leave  the 

(o)  Miller  v.  Black's  Trs.,  14  July  1837,  Maistre  v.  Bannister,  Pr.  Oh.  200);  or  to 

2  S.  &  M'L.  866,  affirming  14  Sh.  655 ;  make  ample  provision  for  them  ( Winch  v. 

M'LeisKs  Trs.  v.  M'Leish,  25  May  1841,  Brut  (on,  14  Sim.  879),  and  trusts  of  that 

8  D.  914 ;  and  see  Hospital  of  Perth,  1795,  nature,  are  void  for  uncertainty. 
M.  5758,  Bell's  FoL  Ca.  178 ;  Ramsay  v.         («)  Greig  v.  Johnston,  6  W.  &  S.  426, 

College  of  St  Andrews,  7  June  1842,  4  D.  per  Lord  Wynford ;  Brown  v.    Coventry, 

1866.  1792,  M.  14,868 ;  and  cases  cited  in  Bell's 

(p)    McMillan  v.    M'MiUan,    28  Nov.  Pr.  I  1878,  5th  ed.  g  1881. 
I860,  18  D.  187.  (I)   White  v.  Briggs,  15  Sim.  88 ;   15 

(q)  Dunbar's  Trs,  v.  Dunbar,  15  Jan.  L.  J.  Ch.  Ca.  182.    Lord  Lyndhurst  ob- 

1808,  Hume,  267.    As  to  the  identifica-  served  that  the  word  "  recommend "  had 

tion  of  specific  subjects  of  disposition,  see  been  repeatedly  held  to  create  a  trust ;  but 

chapter  21  (Extrinsic  Evidence) ;  Donald's  that  construction  frequently  defeated  the 

Trs.  v.  Donald,  26  March  1864,  2  Macph.  intention  of  the  testator,  and  the  Court 

928.  was  unwilling  to  extend  the  doctrine. 

(r)  Murray  v.  Fleming,  1729,  M.  4075;  (m)  Cowman  v.  Harrison,  10  Hare,  284. 

Ramsay  v.  Beveridge,  8  Mar.  1854,  16  D.  "  The  right  of  a  donee  to  spend  the  sub- 

764.    It  has  been  held  that  recomraenda-  ject-matter  of  the  gift  is  inconsistent  with 

tions  to  consider  certain  persons  (Sale  v.  the  nature  of  a  trust ;  and  the  Court  therc- 

Moore,  1  Sim.  584) ;  to  be  kind  to  them  fore  collects  in  that  case  that  there  can  be 

(Buggins  v.   Yates,  9  Mod.   123);   to  re-  no  intention  to  impose  a  trust" — Per  Tur- 

member  them  (Bardswell  v.  Bardswell,   9  ner,  V.-C,  j>.  289. 
Sim.   819) ;    to    do  Justice   to  them    (Le 
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residuary  estate  in  a  certain  way,(a;)  is  not  binding  on  the  legatee  chap™  xthi. 
as  a  trust,  if  the  power  is  expressly  or  impliedly  given  to  him  of 
disposing  of  the  subject  in  his  lifetime,  (y) 

631.  Where  the  words  of  a  bequest  amount  merely  to  a  trust  Resulting  inte- 
for  certain  limited  purposes  which  do  not  exhaust  the  estate,  the  JJ2J 1^."11" 
residue  will  generally  result  to  the  next  of  kin.(z)     The  Court  will 

not  easily  infer  an  intention  to  give  a  residuary  interest  to  persons 
described  as  trustees  ;  and  accordingly  a  fund  given  in  liferent  to  a 
beneficiary,  the  capital  being  "  payable  to  the  trustees,"  was  held 
to  merge  in  the  general  estate,  (a)  But  a  general  devise  of  property 
to  a  person  and  his  heirs,  "  for  his  and  their  own  use  and  benefit," 
subject  to  payment  of  legacies,  was  held  by  Lord  Cottenham,  re- 
versing the  decision  of  Lord  Langdale,  M.-R.,  to  give  a  beneficial 
interest  in  the  residue  ;(b)  and  this  decision  may  safely  be  regarded 
as  a  precedent  in  Scotland,  (c) 

632.  It  has  been  observed,  that  the  question  whether  a  testa-  Testamentary 
mentary  purpose  is  to  be  interpreted  as  a  trust  or  a  power,  is  one  of  thCTddscretbn- 
intention  rather  than  of  grammatical  import,  (d)    Where  a  direction  JJ7  or  "apera- 
to  dispose  is  a  mere  adjunct  to  a  bequest  of  the  beneficial  interest 

in  a  subject,  the  presumption  is,  as  we  have  seen,  for  an  absolute 
gift  of  the  fee,  or  at  all  events  of  the  usufructuary  interest,  coupled 
with  a  power  of  defeating  the  destination.  But  where  the  fee  is 
vested  in  trustees  for  the  use  of  the  beneficiary,  it  would  seem  that 
any  suggestions  addressed  to  the  trustees  regarding  its  ultimate  dis- 
posal are  to  be  regarded  as  directions  in  the  nature  of  a  precatory 
trust,  which  they  are  not  at  liberty  to  disregard,  (e)  For  example, 
a  power  of  altering  the  settlement  may  be  exercised  for  the  purpose 
of  aiding  the  truster's  probable  intention,  but  not  for  the  purpose  of 
defeating  it.(/)     The  beneficiary  for  whose  behoof  a  power  of  ap- 

(x)  Eaton  v.  Waits,  Law  Rep.  4  Eq.  Ca.  (a)  Miller  v.  Black's  Trs.,  14  July  1837, 

151,— a  bequest  "  of  all  my  property  to  2  S.  &  M'L.  866. 

my  husband,  hoping  he  will  leave  it  after  (b)   Wood  v.  Cox,  2  My.  &  Cr.  684,  6  L. 

his  death  to  my  son,  if  he  is  worthy  of  it,"  J*  Ch.  Ca.  866. 
with  an  explanation  of  the  testator's  reasons.  (c)  Jack  v.  Burnett,  6  Bell,  409. 

8ee  also  Palmer  v.  Simmonds,  2  Drew,  221.  (d)  See  Malim  v.  KeighUy,  2  Ves.  jun. 

(y)  Knight  v.  Boughton,  11  CI.  &  Fin.  681 ;  Meggison  v.  Moore,  2  Ves.  jun.  682, 

513 ;  Huskisson  v.  Bridge,  4  De  Gex  &  per  Lord  Loughborough. 
Sin.  246.    But  see  contra,  Malim  v.  Keigh-         (e)  See  Watson  v.  Watson,  8  March  1864, 

fey,  2  Ves.  jun.  629 ;  Horwood  v.  West,  1  16  D.  808,  and  Dennistoun  v.  Dalgleish,  22 

8.  &  S.  887.  Nov.  1838, 1  D.  69,  where  directions  to  pay 

(z)  Mags,  of  Dundee  v.  Morris,  8  Macq.  to  certain  parties  in  liferent,  and  to  their 

175 ;  and  sequel,  23  D.  498.     But  if  the  children  in  fee,  were  interpreted  as  trusts 

heirs  are  expressly  excluded,  the  whole  to  invest  for  their  behoof, 
fund  must  be  applied  to  the  purposes  of         (/)  Douglas  v.  Douglas'  Trs.,  30  June 

the  bequest ;  M'LeUKs  Trs.  v.  M'Leish,  26  1869,  21  D.  1066. 
May  1841,  3  D.  914.    See  chapter  48  (Re- 
sulting Trust). 
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chaptib  ran.  ]K)intment  is  granted,  may  require  the  trustee  to  execute  it.(^) 
The  Court,  if  a  necessity  arises,  may  define  and  even  extend  the 
powers  of  the  trustees,  (h)  and  may  restrict  the  interest  of  the  ap- 
pointee in  cases  where  the  trustees  have  exceeded  their  powers  ;(t) 
but  it  does  not  appear  that  the  Court  has  ever  taken  upon  itself 
the  execution  of  a  power  of  appointment,  or  similar  discretionary 
trust,  (i) 
Trust  may  be  683.  The  principle,  that  an  intention  manifested  by  a  disponer 

w^of'Jwer^  **  equivalent  to  a  trust,  may  be  further  illustrated  by  reference  to 
u°n  °Ll)eiu£  *^e  ca8e  °*  a  <^rec^on>  *n  a  deed  of  absolute  conveyance,  to  apply 
given  to  another  the  proceeds  of  realised  heritable  property  in  payment  of  legacies ;(?) 
per80n"  or  of  a  conveyance  to  a  party  in  liferent  giving  a  nominal  fee,  sub- 

ject to  the  condition  that  such  fee  shall  be  retained  for  the  benefit 
of  children  of  the  marriage  ;(m)  to  the  case  of  dispositions  of  heri- 
tage charged  with  payment  of  debts  and  legacies,(n)  or  of  specific 
provisions  ;(o)  in  which  cases  a  trust  for  payment  is  raised  by  im- 
plication in  the  person  of  the  disponee  as  the  condition  upon  which 
the  grant  is  to  take  effect  in  his  favour.  So  also,  if  a  husband  has 
bound  himself  by  his  marriage-contract  to  lay  out  and  secure  a  sum 
of  money  as  a  provision  to  his  wife,  he  is,  on  the  principle  of  implied 
trust,  responsible  for  its  investment,  and  can  only  discharge  himself 
of  the  trust  by  investing  the  sum  on  good  heritable  security,  (p) 


(g)  Cowan  v.  Crawford,  20  Jan.  1887, 
16  Sh.  898 ;  CampbeU  v.  Campbell,  26  Feb. 
1809,  F.C.  See  Mackay  v.  Swing,  10  July 
1867,  6  Macph.  1004. 

(A)  Stewart  v.  Stewart,  26  Nov.  1818, 
F.C. ;  Muir  v.  Pollock,  9  Dec.  1861,  14  D. 
162. 

(ft)  Strathallan  v.  D.  of  Northumberland, 
20  May  1840,  2  D.  840 ;  E.  of  Roth*  v. 
Rothe*,  21  Jan.  1828, 2  Sh.  186,  N.  £.  126 ; 
E.  of  Mar  y.  Lady  Erskine,  8  Dec.  1880,  9 
Sh.  126. 

(it)  See  chapter  62  (Powers  of  Division). 

(0  Fergus  v.  Fergus,  7  Feb.  1888,  11  Sh. 
862. 


(m)  Ramsay  v.  Beveridge,  8  March  1864, 
16  D.  764. 

(n)  Stair,  8,  6, 17 ;  Erak.  8, 8, 52;  Bell's 
Pr.  i  1776 ;  Robertson' 8  Crs.  v.  Robertson, 
18  Dec.  1808,  M.  "  Competition,"  App.  No. 
2  ;  Wemyss  v.  Trail,  28  Nov.  1810,  F.  C. ; 
Ogilvie  v.  Dundas,  22  May  1826,  2W.&S. 
214 ;  Sinclair  v.  Eraser,  1798,  Hume,  176 ; 
Moncrieff  v.  Skene,  29  June  1825,  lWi 
S.  672. 

(o)  Johnston  y.  Cochran,  18  Jan.  1829,  7 
Sh.  226. 

(/>)  Lindsay  y.  Lothian,  1685,  M.  2269 ; 
Hay  v.  Hay,  1710,  M.  12,982 ;  Ramsay  v. 
Cowan,  11  July  1888, 11  Sh.  967. 


INTERESTS  ARISING  BY  IMPLICATION.  327 


CHAPTER  XIX. 


CHAPTER  XIX. 
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634.  Gifts  by  Implication  (in  the  sense  in  which  the  term  is  here  Definition  of  • 
used)  are  not  easily  brought  within  the  scope  of  a  general  defini-  Sm.  7  "* 
tion :  yet  there  is  undoubtedly  a  clear  distinction  betwixt  the  impli- 
cation of  a  gift,  where  there  is  no  formal  disposition  of  the  subject 
or  interest,  and  the  construction  of  a  clause  in  a  testamentary  writ- 
ing, which  is  in  form  a  disposition  or  bequest  of  some  kind,  though 
admitting  of  different  views  being  taken  as  to  its  meaning.  The 
cases  are  not  numerous  in  which  interests  have  been  held  to  arise 
by  implication,  t.e.,  without  the  use  of  words  of  bequest  or  disposi- 
tion. Without  aiming  at  a  formal  division  of  the  subject,  they  may 
be  classed  as  follows: — (1)  Implication  from  Recitals;  (2)  from 
Destinations  to  other  persons,  to  take  effect  upon  a  contingency  ; 
(3)  from  Liferent  Destinations ;  (4)  from  Powers,  and  (5)  from 
Dispositions  of  the  Legal  Estate  in  deeds  of  Trust. 

636.  As  a  general  rule,  it  may  be  affirmed  that  an  implication  implication  only 

Tx-l  i*  i.'  ±    *  »x  j.  ■         i      •      -i_i  i     admissible  where 

tor  the  purpose  of  creatmg  an  estate  or  interest  is  admissible  only  estate  might  he 
in  relation  either  to  personal  property,  or  to  heritable  property  which  ^jj06**  of  by 
is  liable  to  be  affected  by  testamentary  language  in  consequence  of 
the  legal  estate  being  conveyed  to  trustees  subject  to  uses  to  be  after- 
wards declared.  In  the  case  of  settlements  of  heritable  estate  by 
direct'  disposition,  implication  is  excluded  by  the  rule  that  an  estate 
in  heritage  can  only  be  constituted  by  dispositive  words, — except 
perhaps  in  those  cases  where  an  estate  is  given  to  a  person  in  a 
certain  event  or  events,  and  the  question  is  as  to  the  right  of  the 
same  person  to  succeed  in  a  casus  improvi#u8.  It  may  also  be  sur- 
mised that  a  legacy  by  way  of  burden  upon  heritable  estate  might 
be  constituted  by  implication  from  the  terms  of  a  deed  of  direct 
conveyance,  in  the  same  manner  as  it  would  be  held  to  arise  under 
a  will  or  trust-settlement.  And  the  case  of  an  ordinary  "  fiduciary 
fee"  is  an  instance  of  an  estate  by  implication  which  may  arise  upon 
the  terms  of  a  disposition  of  heritage. 
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Recital  of  sup- 
posed previous 
Dequest. 


chapteb  hi.        636.  So  inflexible  is  the  rule  against  implication  in  settlements 
Estate  by  unpii-  °f  heritable  estate,  that  the  interest  of  the  heir  cannot  be  excluded 
r^ere?  ?*!**  even  ^  express  words  of  exheredation,  unless  the  estate  is  given 
cjadingthe       over  by  a  valid  dispositive  conveyance,  (a)     Thus,  where  a  testator, 
'  after  declaring  his  intention  of  excluding  his  eldest  son  from  the 
succession  to  his  unentailed  property,  conveyed  his  whole  estates 
heritable  and  moveable  to  trustees,  in  trust  for  the  payment  of  cer- 
tain provisions  to  his  younger  children,  reserving  a  power,  which  he 
never  exercised,  to  dispose  of  the  residuary  estate,  it  was  held  that 
this  was  a  resulting  trust  for  the  heir,  subject  to  the  burden  of  the 
special  provisions,  (b) 

637.  I.  Implication  from  Recitals. — Where  a  testator,  under 
the  erroneous  supposition  that  he  has  bequeathed  a  certain  subject 
or  interest,  either  by  another  will  or  by  other  provisions  of  the  same 
will,(c)  refers  to  that  bequest  as  an  accomplished  fact,  and  proceeds 
upon  the  assurance  of  it  to  make  other  dispositions  having  relation 
to  the  supposed  legacy  or  legatee — 6uch  a  recital,  introduced  as  an 
element  of  a  scheme  of  disposition,  is  equivalent  to  a  bequest,  and 
is  effectual  according  to  the  implied  will  of  the  testator.  This  pro- 
Grant  ▼.  Grant,  position  is  established  by  the  case  of  Grant  v.  Granted)  where  the 
point  is  raised  very  purely.  The  recital  was  contained  in  a  codicil 
or  deed  of  alteration  of  a  trust-settlement  in  these  terms :  "  I,  A.  S., 
&c,  considering  that  by  my  deed  of  settlement  I  bequeathed  to  my 
nephew,  J.  G.,  a  sum  of 'money \  considered  equal  to  the  value  of  the 
heritable  property  left  to  his  brother  A.  (?.,  and  also  the  free  residue 
of  my  estate  ;  that  since  the  said  deed  was  executed  my  means  have 
accumulated  considerably,  and  the  value  of  landed  property  has 
suffered  and  is  likely  to  suffer  depreciation ;  I  hereby  recal  the 
bequest  of  the  whole  free  residue  of  my  estate,  .  .  .  and  will 
and  appoint  that  after  payment  of  all  my  debts,  and  the  specific 
legacies  enumerated  in  my  deed  of  settlement,  the  free  residue,  &c. 
.  .  .  shall  be  paid  and  delivered  to  my  said  nephews,  J.  G.  and 
A.  G.,  in  equal  shares."  None  of  the  deeds  previously  executed  by 
the  truster  contained  any  bequest  in  favour  of  J.  G.  of  a  sum  of 
money  equal  to  the  value  of  the  heritable  estate  given  to  his  brother ; 


(a)  Blackwood  v.  Dykes,  26  Feb.  1833, 
11  Sh.  443  ;  and  see  11  Sh.  699  ;  Stoddart 
v.  Thomson,  1734,  Elch.  "  Succession,"  No. 
1 ;  Ayton  v.  Alieon't  Crt.,  1742,  M.  14,935. 

(b)  Sinclair  v.  Traill,  27  Feb.  1840,  2  D. 
694. 

(c)  In  this  respect,  as  in  may  others,  the 
construction  of  wills  is  different  from  that 
of  deeds  or  contracts.    In  the  construction 


of  these,  recitals  can  have  no  substantive 
operation,  but  are  only  available  in  expla- 
nation of  what  is  obscure  in  the  operative 
part  of  the  instrument ;  per  Lord  Broug- 
ham in  Mackenzie'*  Trs.  v.  A.  Mackenzie  t 
Tr*.f  6  W.  &  S.  803. 

(d)  Grant  v.  Grant,  1  March  1851,  13  P. 
805  ;  reported  on  another  point,  8  D.  1077. 
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but  it  was  held  that  the  recital  constituted  an  implied  bequest  of  a  qhaftkb  xix. 
legacy  of  that  value,  payable  to  the  legatee  preferably  and  in  addi- 
tion to  his  share  of  the  residue. 

638.  The  case  of  M'Gotvany.  Jaffray(e)  illustrates  the  principle  M*Gowanw. 
in  its  application  to  a  recital  of  a  gift  erroneously  supposed  to  be  *&**• 
made  in  an  antecedent  part  of  the  instrument.    The  granter,  in  his 
marriage-contract,  after  making  sundry  special  provisions,  proceeded 

as  follows :  "  Moreover,  the  said  W.  J.  hereby  assigns,  conveys,  and 
dispones  his  whole  subjects,  heritable  and  moveable,  generally  and 
particularly  be/ore  described,  pertaining,  or  that  shall  pertain,  or  be 
addebted  to  him  at  the  time  of  his  death,  to  and  in  favour  "  of  the 
children  of  the  marriage.  There  was  no  antecedent  general  con- 
veyance or  description  of  the  granter's  heritable  and  moveable  sub- 
jects, and  the  particular  description  embraced  only  a  small  part  of 
the  heritable  estate  of  which  he  died  possessed.  The  clause,  not- 
withstanding, was  held  to  constitute  by  implication  an  effectual 
destination  of  the  general  residue  in  favour  of  the  children  of  the 
marriage. 

639.  But  where  the  erroneous  recital  is  a  mere  misdescription  Distinction  in 
of  a  legacy  actually  given  by  a  previously  executed  will — e.gr.,  where  nrkdescriiSon 
the  testator  recites  that  he  has  given  a  legacy  to  a  person  by  name,  bL^est?"*1 
while  in  the  actual  legacy  he  is  only  included  inter  ceteros  in  a  de- 
signative  bequest,  the  legatee  cannot  therefore  claim  two  bequests 

of  the  same  sum.(/)  A  testamentary  disposition  bearing  reference 
to  a  prior  will,  and  incorporating  its  provisions,  is  not  invalidated 
by  reason  of  its  inaccurate  description  of  that  will  or  reference  to  it, 
if  the  instrument  is  otherwise  sufficiently  identified,  (g) 

640.  The  mere  recital  of  a  purpose  or  intention  to  make  a  par-  Effect  of  recital 
ticular  provision,  although  not  followed  by  any  actual  grant  or  be-  LioweYbvan 
quest  in  the  dispositive  part  of  the  will,  has  in  some  cases  been  ^P"388  &**• 
considered  equivalent  to  an  implied  trust  imposed  upon  the  dis- 

ponee,  of  which  we  have  an  instance  in  Mearns  v.  Mearn8.(h)  The 
testator,  "  for  an  liferent  and  provision  to  the  said  M.  L.  and  my 
four  children"  disponed  and  assigned  certain  estate  " in  favour  of 
the  mid  M.  L.,  with  and  under  the  provisions  and  conditions  under- 
written/' It  was  found  that  the  four  children  were  entitled  to  the 
fee  of  the  estate  in  equal  shares  in  severalty.  And  where  a  testator 
conveyed  the  univereitas  of  his  estate  to  trustees,  declaring  that 

(*)  M'Gowan  v.  Jaffray,  20  July  1842,  4     the  authority  of  Dashwood  v.  Peyton,  18 
D.  1546.  Ves.  27. 

(/)  Mackenzie  v.  Bradbury,  34  L.  J.  Ch.  (g)  Grant's  Trs.  v.  Grant,  2  July  1862, 

627,  decided  by  Lord  Romilly,  M.-R.,  on     24  D.  1211. 

(A)  Mearnt  v.  Mearns,  1775,  M.  13,050. 
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chaptkb  xix.  they  should  be  accountable  to  his  residuary  legatees  thereinafter 
named,  and  the  will  contained  no  proper  residuary  clause,  but  indi- 
cated an  intention  that  the  surplus  estate  should  be  divided  amongst 
the  general  legatees  in  the  proportion  of  their  legacies,  it  was  held 
that  the  residue  was  given  to  them  by  implication,  (t)  In  dubio,  a 
wish  will  be  understood  to  denote  a  present  testamentary  inten- 
tion, rather  than  a  declaration  of  what  the  testator  intended  to  do 
at  some  future  time,  or  in  some  event  different  from  that  which 
Effect  of  dk-  has  happened.  (£)  One  of  the  examples  mentioned  by  Jarman,(Q 
toenr^ufof  °*  a  &&  implied  from  the  declaration  of  a  purpose,  is  the  case  of  a 
the^Sdf*1"1  testator  expressing  an  intention  to  make  up  a  person's  portion  or 
fortune  to  a  certain  amount,  in  which  case,  if  he  gives  an  inade- 
quate sum,  the  legatee  is,  notwithstanding,  entitled  to  the  full  sum 
requisite  to  raise  his  fortune  to  the  specified  amount.  In  Owelty 
v.  Anstruther,(m)  a  testator,  on  the  narrative  that  under  his  settle- 
ment his  wife  would  have  an  income  of  £1560,  directed  his  trustees 
to  add  an  annuity  of  £440,  so  as  to  raise  his  wife's  jointure  to  £2000. 
The  income  under  the  settlement  being  less  than  was  supposed, 
the  wife  was  nevertheless  held  entitled  to  have  it  made  up  to 
the  specified  sum  of  £2000. 
Erroneous  de-  641.  From  the  cases  in  which  a  testator  expresses,  by  way  of 

estate  as  the      recital,  a  testamentary  purpose  (whether  past  or  present)  in  favour 
noteqSv^ent  to  °f  a  particular  person,  we  must  carefully  distinguish  those  in  which 
favour"1  **       estate  belonging  to  the  testator  is  described  in  the  will  as  the  pro- 
perty of  another  person,  upon  the  erroneous  supposition  that  he  has 
a  right  to  it,  not  from  the  testator  himself,  but  upon  some  other 
title.    In  such  cases  it  is  quite  plain  that  the  description  of  the  sub- 
ject as  the  property  of  another  person  can  never  constitute  an  im- 
plied bequest  in  favour  of  that  person ;  for  there  is  no  reason  what- 
ever to  suppose  that  the  testator  would  have  given  it  to  him,  had 
he  known  that  it  belonged  to  himself.  (») 
Gift  by  impiica-       642.  In  the  cases  which  have  been  cited,  the  implication  is 
t^hedfrom     purely  inferential,  being  founded  on  modes  of  expression  which  are 
Sue^f0'7  **"     no*  caPable  of  signifying  a  present  testamentary  purpose.     There 
is,  however,  a  class  of  cases,  generally  referred  to  the  principle  of 
implied  will,  in  which  a  present  purpose  or  intention  is  sufficiently 
expressed,  but  the  doubt  is,  whether  the  purpose  be  strictly  testa- 
mentary, as  in  the  case  of  optative  and  precatory  bequests,  where  a 

(*)  Scotdar't  Ettz,  v.  Scoular  (First  Divi-  (m)  Owelty  v.  Atutruther,  10  Bear.  459. 

8ion),  6  Nov.  1867  ;  not  reported.  In  the  converse  case,  of  the  income  being 

(k)    Bannerman   v.    Bannerman,    1801,  greater  than  the  testator  supposed,  his 

Hume,  180 ;  D.  of  Quuruherry  v.  Douglas,  widow  would  have  been  entitled  only  to 

30  April  1788,  2  Pat.  608.  the  £2000. 

(t)  1  Jarman  on  Wills,  8d  ed.  494.  (n)  1  Jarman,  490,  and  cases  there  cited. 
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wish  or  request  addressed  to  a  liferenter  or  trustee  is  interpreted  qhaptkb  xix. 
as  a  will.     Some  observations  on  this  class  of  gifts  will  be  found  in 
the  preceding  chapter,  (o) 

643.  II.  Implication  from  Destinations  to  other  Legatees  to  Bequests  contin- 
take  effect  upon  a  Contingency. — The  most  characteristic  exam-  STwiXout  issue, 
pie  is  that  of  a  legacy  given  to  take  effect  upon  the  death  of  a  cer-  or  m  mmonty- 
tain  person,  or  upon  the  death  of  a  person  without  issue  or  in  min- 
ority.    In  the  case  first  put,  a  strong  presumption  arises  that  the 

person,  on  the  event  of  whose  death  the  legacy  is  contingent,  was 
intended  to  take  a  liferent ;  and  in  the  other  case,  that,  in  the  alter- 
native events,  the  person  attaining  majority,  or  the  issue  of  the 
person  dying  leaving  issue,  are  intended  to  take  vested  interests. 

644.  It  does  not  appear  that  any  case  has  yet  arisen  in  the  Courts  Whether  fae- 
of  Scotland  raising  the  question  whether  a  gift  of  the  life-interest  J11S  of  iAn- 
may  be  implied  from  a  direction  to  dispose  of  the  estate  after  the  ^Tiiferent °u> 
death  of  a  certain  person.     In  the  law  of  England  a  distinction  has  a. 

been  recognised  in  relation  to  real  estate  which  seems  to  be  well 
founded.  In  the  case  of  a  devise  to  a  person  other  than  the  heir, 
payable  at  the  death  of  A.,  it  is  held  that  a  gift  of  the  life-interest 
cannot  be  implied,  because  the  heir  is  entitled  to  the  undisposed-of 
succession,  and  it  cannot  be  known  that  the  testator  did  not  intend 
the  rents  to  go  to  the  heir  during  A/s  life.  But  a  devise  to  the  heir 
himself,  on  the  death  of  A.,  will  confer  on  A.  an  estate  for  life  by 
implication  ;  because  the  testator  cannot,  without  gross  absurdity, 
be  supposed  to  mean  to  devise  estate  to  his  heir  at  the  death  of 
another  person,  and  yet  that  the  heir  should  have  it  in  the  mean- 
time, which  would  render  the  devise  nugatory. (p)  In  relation  to 
personal  estate,  the  resulting  rights  of  the  personal  representatives 
do  not  appear  to  be  so  much  considered  in  the  decision  of  such  cases, 
and  the  leaning  in  favour  of  a  gift  by  implication  is  stronger.  The 
whole  doctrine  in  relation  to  this  subject  was  reviewed  in  the  recent 
case  of  Humphreys  v.  Humphreys }(q)  where  a  testator,  after  giving 
certain  legacies  and  annuities,  directed  that,  after  the  death  of  his 
wife,  the  remainder  of  his  property  (consisting  of  personal  estate) 
should  be  equally  divided  among  his  brothers  and  sisters,  if  living; 
if  dead,  among  his  nephews  and  nieces.  Vice-Chancellor  Stuart 
held  that  the  reason  of  the  rule  laid  down  by  Mr  Jarman  applied  to 

(o)  Chapter  18.  (q)  Humphrey*  v.  Humphreys,  Law  Rep. 

[p)  1  Jarman  on  Wills,  3d  ed.  497.  The  4  Eq.  Ga.  475.    The  cases  cited  by  the 

observations  of  Lord  Westbnry  in  Purtell  V.-C.  as  ruling  authorities  are  Roe  v.  Sum- 

v.  Elder,  8  Macph.  (H.  L.)  67,  recognise  merset,  5  Burr.  2608,  and  Bird  v.  Hvnsdcn, 

the  doctrine,  although  the  circumstances  2  Sw.  842. 
of  the  case  did  not  admit  of  its  application. 
See  \  648,  infra. 
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issue  Uke  by 
implication. 


chapteb  xix.  dispositions  of  personal  estate,  and  decided  that  the  widow  took  a 

life  estate  by  implication. 
Gift  on  death  of       645.  The  case  of  a  destination  over,  in  the  event  of  A.  (the  in- 
wiMtLrA? ue:  Btitute  or  primary  legatee)  dying  without  leaving  issue,  involves 
two  questions  ;  first,  where  such  a  destination  is  preceded  by  a  gift 
to  the  heirs  of  A.  (i.e.,  to  A.  and  his  heirs),  whether  the  gift  is  to 
be  held  to  be  restricted  by  the  subsequent  words  to  issue  or  heirs 
of  the  body ;  secondly,  where  there  is  no  antecedent  gift  to  heirs  or 
children,  whether  a  gift  to  the  children,  or  issue  of  A.  is  to  be  im- 
plied.   The  first  of  these  is  the  case  of  M'Ewan  v.  PcUtison^r)  which 
is  elsewhere  discussed.  (*)    The  second  question,  it  will  be  observed, 
can  only  arise  in  very  exceptional  cases  ;  for,  wherever  the  parents 
are  instituted  to  the  fee,  the  right  of  the  children  will  depend  on  the 
application  of  the  conditio  si  sine  liberis.     Two  cases,  however, 
have  ocurred  in  modern  times,  where,  the  right  of  the  parent  being 
limited  to  a  liferent,  the  fee  was  given  over  to  strangers  in  the 
event  of  the  death  of  the  parent  without  leaving  issue  ;  and  in  both 
cases  it  was  held  that  a  right  of  fee  was  conferred  by  implication 
on  the  surviving  children.(<)     This  construction,  however,  for  the 
reasons  stated  in  the  introduction  to  this  chapter,  seems  to  be  inad- 
missible in  the  case  of  settlements  of  heritable  estate ;  and  accord- 
ingly, where  a  proprietor,  in  his  contract  of  marriage,  bound  himself 
to  tailzie  his  estate,  failing  heirs-male  of  the  marriage,  to  certain 
persons  therein  named,  it  was  held  that  this  implied  no  obligation 
to  provide  the  estate  in  favour  of  heirs-male,  quia  positus  in  con- 
ditione  non  censetur  positus  in  institutione.(u) 
Gift  on  death  of       ®^-  In  the  case  of  a  destination  contingent  on  the  death  of 
Aji™hmin®rity:  another  person  in  minority,  the  implication  of  a  gift  to  that  person 
takes  by  impii-   in  the  event  of  his  attaining  majority,  is  very  obvious ;  but  the 

cation*  »  i  .  .  ^n 

case,  so  far  as  we  aware,  has  not  arisen  in  our  courts.(jr) 


(r)  M'Ewan  v.  Pattison,  27  March  1866, 
8  Macph.  779. 

(«)  Chap.  86,  sect.  2. 

(t)  Douglas  v.  Douglas,  21  Dec  1848,  6 
D.  818,  where  an  annuity  was  given  to  a 
parent,  and  the  reserved  fund,  "in  the 
event  of  his  decease  without  lawful  issue," 
to  the  testatrix's  next  of  kin ;  Campbell  v. 
Campbell,  2  Dec.  1862,  16  D.  178,  where 
estate  was  settled  on  the  truster's  daughter, 
in  terms  which  were  held  to  import  only 
a  life-interest,  and  "failing  her  by  de- 
cease, and  without  leaving  lawful  issue  of 
her  body,"  the  fee  was  given  over  to  the 
other  daughters  in  succession.  See  also 
Sutherland  v.  Douglas'  Trs.,  29  Nov.  1866, 


4  Macph.  106.  In  England  the  tendency 
is  to  hold  that  the  institute  takes  a  vested 
interest  a  morte  testatoris,  subject  to  be  di- 
vested in  case  of  his  dying  without  issue ; 
Dowling  v.  Dowling,  Law  Rep.  1  Gh.  Ap. 
612. 

(u)  Dundas  T.  Dundas,  1706,  M.  14,901, 
4089  ;  see  the  interlocutor,  M.  4093. 

(z)  Mr  Jarman  suggests  (1.  610)  that 
this  case  is  ruled  by  the  principle  of  the 
decisions  as  to  liferents,  and  that  a  gift 
by  implication  only  arises  in  the  case  of 
the  ulterior  destination  being  in  favour  of 
the  testator's  heir.  But  it  must  be  con- 
ceded that  the  reference  to  tbe-period  of 
majority  (which  is  the  time  usually  chosen 
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647.  Several  cases  of  implication  arising  upon  conditional  des-  chaptkb  xix. 
tinations  are  reported  in  the  Dictionary,  which  may  generally  be  Examples  of  im- 
referred   to  the  category  of  casus  improvises  falling  within  the  jJJJS^iOrift 
scope  of  the  provision.      In  Wedderburn  v.  8crimgeoury(y)  a  tes-  over. 
tator,  thinking  his  wife  was  with  child,  bequeathed  certain  move- 
able estate  to  his  son,  in  the  event  of  a  male  child  being  born ;  but 

in  the  event  of  the  child  being  a  female  (in  which  case  probably 
his  existing  son  would  have  a  larger  share  of  the  heritage),  he 
gave  5000  merks,  part  of  the  above  fund,  to  a  stranger  legatee. 
No  child  having  been  born,  the  legacy  was  notwithstanding  held 
effectual,  on  the  ground  that  the  testator  was  so  much  the  more 
able  (and  presumably  the  more  willing)  to  pay  it.     Upon  the  same 
ratio,  the  Earl  of  Cromarty  having  settled  on  his  lady  a  certain 
jointure,  subject  to  be  increased  in  case  there  should  be  "  no  child- 
ren of  the  marriage  who  shall  succeed  to  and  enjoy  the  estate/'— on 
his  being  attainted,  the  Countess  was  found  entitled  to  the  larger 
jointure,  (z)     In  a  more  recent  case,  where  a  legacy  was  made  pay- 
able by  P.  M.,  one  of  the  granter's  heirs,  in  case  of  his  succeeding 
to  a  certain  estate,  and  it  was  also  declared  to  be  binding  upon  the 
heirs  and  representatives  of  P.  M.,  and  P.  M.  did  not  succeed  to 
the  estate,  there  was  held  to  be  no  implied  obligation  on  a  re- 
presentative who  afterwards  succeeded  to  apart  of  the  property. (a) 

648.  Where  distinct  interests  are  given  to  two  persons  in  the  SurriYowhipnot 
same  estate  (e.gr.,  liferent  interests  in  severalty,  or  an  annuity  to  pSbof  dSL* 
the  one  and  the  surplus  income  to  the  other),  and  the  estate  is  ^^bSrt!16 
destined  to  other  persons  on  their  deaths,  no  liferent  by  implica- 
tion accrues  to  the  survivor  in  the  estate  taken  by  the  predeces- 
sor. (6)    Nor  does  the  law  of  Scotland  recognise  any  implication  in 

favour  of  after-born  children  from  provisions  of  equal  sums  to  the 
children  existing  at  the  date  of  the  settlement. (c)     The  subject  of 


for  giving  a  rested  right)  is  an  element 
creating  a  very  strong  presumption  of  an 
intention  to  benefit  the  person  whose  at- 
tainment of  the  state  of  complete  civil 
capacity  is  made  the  condition  which  is 
to  determine  the  destination  of  the  estate ; 
and  the  authorities  cited  by  the  learned 
author  are  adverse  to  the  opinion  which 
he  expresses,  and  in  favour  of  that  for 
which  we  contend. 

(y)  Wedderburn  v.  Serimgeour,  1666,  M. 
6687. 

(*)  Countess  of  Cromarty  v.  The  Crown, 
1764,  M.  6601. 

(a)  Monereiff  v.  Skene,  29  June  1826,  1 
W.  &  S.  672. 


(b)  PurseU  v.  Elder,  24  March  1866,  8 
Macph.  (H.  L.)  69  (3d  point).  Only  one 
of  the  four  points  decided  in  this  import- 
ant case  are  reported  by  Mr  Macqueen, 
three-fourths  of  the  Chancellor's  speech 
being  suppressed.  The  learned  reporter 
observes  (4  Macq.  922),  that  "  the  points 
are  very  plainly  enucleated"  in  what  he 
professes  to  give  as  the  opinions  of  the 
Lords.  Does  "enucleated"  mean  that 
the  nut  is  presented  minus  the  kernel  ? 

(c)  Anderson  v.  Anderson,  1784,  1  Cr. 
St.  &  P.  136.  On  the  question  of  gifts 
by  implication  to  a  posthumous  child,  see 
Oliphant  v.  Oliphant,  1794,  Bell  (Fol.  Ca.), 
126,  6  Br.  Sup.  648  ;  Dempster  v.  Willi- 
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Whether  tukus- 
pooed-of  capital 
given  by  impli- 
cation to  legatee 


chaw  xix.  implied  conditional  institution  of  children  under  the  conditio  si 
sine  liberis^d)  and  implied  survivorship  in  joint  destinations^) 
belong  to  a  different  department  of  the  law  of  succession. 

Doctrine  con-  619.    III.    IMPLICATION   FfiOM   GffT  OF  A   LlFE   INTEREST  WHERE 

^mvSmSET*  THE  Fee  is  undisposed  of. — In  this  class  of  cases,  likewise,  it  is 
necessary  to  distinguish  the  case  of  legacies  of  money  from  grants 
of  heritable  estate.  In  the  case  of  liferents  of  heritage,  the  favour 
with  which  the  law  regards  the  right  of  the  heir-at-law  would,  in 
most  cases,  outweigh  any  implication  that  might  be  deduced  from 
expressions  of  personal  regard  to  the  liferenter,  or  other  similar  in- 
dications of  intention. 

660.  Where  a  legacy  is  given  in  the  form  of  a  direction  to  trustees 
to  pay  the  interest  of  a  fund  without  any  special  appropriation  being 

oTthe  fooome.**  made  of  the  capital,  it  is  a  question  of  intention  whether  the  fee  is 
comprised  in  the  description  of  the  interest  given.  This,  at  least,  is 
the  principle  of  construction  followed  in  Scotland ;  and  the  rule,  that 
a  bequest  of  interest  includes  the  principal,  which  is  laid  down  by 
English  writers  of  authority,  is  qualified  by  the  observation  that  the 
construction  must  be  consistent  with  what  appears  to  be  the  inten- 
tion of  the  testator.  (/)  In  Sanderson's  Executors  v.  Kerr,(g) » 
bequest  of  capital  was  implied  from  a  direction  to  executors  to  in- 
vest £2000  for  the  benefit  of  the  testator's  son  and  daughter  equally, 
and  as  to  each  of  the  shares,  to  pay  the  interest  thereof,  or  apply  it 
to  the  use  of  his  said  son  and  daughter,  subject  to  the  declaration, 
"  that  I  leave  it  to  my  executors  entirely  in  what  manner  to  apply 
these  sums,  whether  to  pay  the  same  directly,  or  apply  it  and  pay 
it  to  others  for  behoof  of  my  son  and  daughter."  This  case  may  be 
compared  with  Burnsides  v.  Smithy(h)  where  a  direction  in  nearly 
similar  terms  was  held  to  import  only  a  discretionary  power  in  the 


son,  1799,  M.  16,947.  On  the  converse 
case,  whether  a  provision  for  a  posthu- 
mous child  is  effectual  in  case  of  the  child 
being  born  before  the  death  of  the  parent, 
see  White  v.  Barber,  6  Bur.  2708,  and 
cases  cited  in  1  Jarman,  8d  ed.  p.  606. 

(d)  Chapter  89  {Conditio  si  sine  liberie). 

(e)  Chapter  40  (Survivorship). 

(/)  Williams  on  Executors,  6th  ed.  p. 
1109;  Roper  on  Legacies,  p.  1475.  To 
this  extent,  at  least,  the  doctrine  appears  to 
have  been  fixed  by  Sir  W.  Grant's  judg- 
ment in  Page  v.  LeapingtoeU,  that  in  the 
case  of  a  legacy  of  stock,  "  an  indefinite 
gift  of  the  dividends  gives  the  absolute  pro- 
perty of  the  stock"  (18  Ves.  468-7).   This 


is  considered  so  well  settled,  that  in  a  re- 
cent case,  where  a  testator  gave  his  servant 
the  half-yearlyintereet  of  £1000  stock,  with 
a  power  of  disposal  (which  would  naturally 
imply  an  intention  to  give  a  life  interest 
only),  Sir  John  Romilly  ruled  that  it  was 
an  absolute  gift  to  the  legatee,  "  with  a 
superadded  power  to  dispose  of  it  by  her 
will,  but  which  does  not  derogate  or  detract 
from  the  prior  absolute  gift;"  Southou*  v. 
Bate,  16  Beav.  182. 

(g)  Sanderson's  Executors  v.  Kerr,  21  Dec. 
1860,  28  D.  227. 

(h)  Burnsides  v.  Smith,  10  June  1829, 
7  Sh.  786. 
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trustees,  which  had  become  lapsed  in  consequence  of  the  trustees  qhaptkb  xix. 
not  having  exercised  the  power  in  the  lifetime  of  the  beneficiary. 

661.  In  connection  with  this  subject,  the  question  has  been  pro-  Effect  of  de- 
posed, whether,  in  the  case  of  a  life-interest  being  given  to  a  legatee,  ^d  foe°wh«rent 
subject  to  a  destination  over,  if  the  testator  revokes  the  destination  JJ et^fo^ion 
over,  the  revocation  will  raise  the  life-interest  to  a  fee  ?    We  in-  wvoked. 
cline  to  give  an  affirmative  answer  as  to  cases  where  the  life-estate 
is  described  in  popular  language,  e.g.y  the  interest  of  a  certain  sum, 
or  the  use  of  a  subject.  (I)     The  cases  in  relation  to  destinations  to 
children  nascituri,  show  that  "liferent"  is  a  flexible  term,(w)  and 
there  is  no  reason  why  it  should  not  be  construed  as  importing  a 
fee  in  other  cases  in  which  the  intention  to  use  the  word  in  this 
sense  is  sufficiently  manifested.    In  Sharpe  v.  Sharped  Trs.t(n)  the 
settlement  was  to  a  party  in  liferent,  with  a  series  of  substitutions, 
which  failing,  to  the  settlor's  nearest  heirs  and  assignees  whatso- 
ever.    The  settlor  having  afterwards  revoked  the  substitutions, 
Lord  Jerviswoode  held  that  the  ultimate  destination  to  heirs  and 
assignees  was  a  sufficient  destination  over  to  prevent  the  fee  from 
vesting  in  the  liferenter ;  though,  it  will  be  observed,  the  destina- 
tion was  to  the  same  parties  who  might  have  claimed  the  resulting 
interest,  had  there  been  no  disposal  of  the  fee. 

652.  The  principle  that  the  benefit  of  the  revocation  of  the  ul-  Scott  ▼.  SceaU*. 
terior  destination  accrues  to  the  liferenter,  is,  moreover,  supported 

by  the  recent  decision  of  the  Second  Division  of  the  Court  on  one 
of  the  points  in  the  case  of  Scott  v.  Sceaies.(o)  A  sum  of  £3000 
was  given  by  a  trust-deed  to  a  mother  in  liferent,  and  after  her 
death  to  her  daughter,  also  in  liferent.  By  a  subsequently  exe- 
cuted codicil,  the  testatrix  revoked  the  legacy  to  the  mother ;  it 
was  held  that  the  daughter  in  consequence  took  an  immediate  life- 
rent, and  that  the  income  during  the  mother's  life  did  not  become 
lapsed  or  fall  into  residue. 

653.  IV.  Implication  from  Powers  of  Disposal  and  Division.  General  power 
— On  the  question  whether  a  liferent,  with  a  power  of  disposal,  rdestSLtioiT 
amounts  to  a  gift  by  implication  of  the  fee,  reference  is  made  to  a  ^hether*^ 
subsequent  chapter. (p)     The  case  of  a  liferent  by  reservation  with  Mwranting to» 
the  power  of  revoking  the  settlement,  and  otherwise  disposing  of  tion. 

(/)  See  remarks  on  Sanderson  v.  Kerr,  gift  in  liferent  coupled  with  a  power  of 

supra,  \  650.  disposal,  see  chapter  60  (Powers  of  Dis- 

(m)  This  subject,  which  is  only  indi-  posal). 
rectly  connected  with  that  of  the  present  (o)  Scott  v.  Sceales,   20  July  1866,  3 
chapter,  is  discussed  infra,  chapter  88  (Dis-  Macph.  1180.   This,  however,  is  rather  the 
positions  and  Bequests  to  Children).  converse  of  the  case  put  in  the  last  para- 
fa)  SharpeT.  Sharpens  Trs.tlS  Feb.  1862;  graph. 
Belfrage  v.  Davidson's  Trs.t  7  Jan.  1862  (/>)  Chapter  60  (Powers  of  Disposal). 
(Lord  Jerviswoode).    As  to  the  effect  of  "a 
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oHArTim  xrx.  the  estate  (although  undoubtedly  constituting  a  fee-simple  estate 
in  the  granter  of  the  deed),  is  scarcely  to  be  regarded  as  an  estate 
by  implication,  the  true  principle  being,  that  the  granter  continues 
to  possess  on  his  original  title,  and  that  the  effect  of  the  deed  of 
conveyance  is  suspended  until  it  becomes  irrevocable  by  his  death. 
A  general  power  of  disposal  given  to  a  liferenter,  when  followed  by 
a  destination  of  the  fee  conditioned  to  take  effect  in  case  of  the  non- 
exercise  of  the  power,  does  not  make  the  person  to  whom  the  power 
is  given  a  fiar  \(q)  but  it  has  been  generally  considered  that  such  a 
power,  if  unqualified  in  its  terms,  and  including  therefore  the  power 
of  alienation  inter  vivos,  would,  in  the  absence  of  any  ulterior  des- 
tination, vest  the  estate  in  the  donee  of  the  power ;  and,  according 
to  the  opinions  delivered  by  the  highest  authority  in  a  recent  case, 
the  same  effect  is  to  be  attributed  to  a  general  power  of  disposal 
without  the  grant  of  a  liferent,  which  (in  the  view  taken  of  the 
meaning  of  the  power)  is  obviously  superfluous,  (r) 
Wheth«r  s  664  Sometimes  a  power  is  given  to  trustees  of  selecting  objects 

SeSMPvSI°f  fr°m  a  prescribed  class  amongst  whom  a  fund  or  estate  is  to  be 
"^tfVih1116  divided  ;  and  trustees  may  also  be  empowered  to  grant  provisions, 
or  to  fix  the  amount  of  provisions  to  be  settled  on  a  member  or 
members  of  the  testator's  family.  The  question  cannot  be  said  to 
be  yet  determined,  whether  the  grant  of  a  power  of  this  kind  vests 
by  implication  any  absolute  right  in  the  persons  or  class  of  objects 
in  favour  of  whom  it  is  intended  to  be  exercised.  Where  the 
class  of  objects  is  so  extensive,  and  the  discretion  of  the  trustees  so 
wide  that  the  trust  may  properly  be  described  as  one  of  a  charitable 
or  eleemosynary  character,  the  principles  of  administration  of  chari- 
table trusts  make  the  right  so  far  independent  of  the  action  of  the 
trustees,  that,  in  the  event  of  the  failure  of  the  trustees,  the  trust 
maybe  administered  under  the  authority  of  the  Court  by  new  trustees 
appointed  for  the  purpose,  (s) 

665.  In  the  case  of  a  simple  power  of  appointing  a  provision, 
there  is  some  authority  for  the  proposition  that  the  gift  is  contin- 
gent on  the  exercise  of  the  power.  In  Burnside  v.  Smith,(t)  a  power 


power. 


Effect  of  limited 
powers  of  ap- 
pointment. 


(?)  See  chapter  60. 

(r)  Pursell  v.  Elder,  24  March  1865,  8 
Macph.  (H.L.)  69: — "If  an  estate  or  a 
sum  of  money  he  given  to  an  individual, 
who  is  sui  juris,  without  words  of  limita- 
tion, or  a  declaration  of  the  extent  of  his 
ownership,  hut  with  words  indicative  of  the 
intention  of  the  testator  that  he  6hould 
have  the  absolute  jus  disponendi,  then,  in 
any  case,  these  words  are  to  be  taken  as 
indicating  an  intention  that  he  should  be 


the  absolute  owner ;"  per  Lord  Westbury 
(distinguishing  the  case  of  a  power  given  to 
a  married  woman,  which  was  held  not  to  vest 
the  fee  in  the  donee).  Lords  Cran worth 
and  Kingsdown  concurred. 

(s)  Dundas  v.  Dundas,  27  Jan.  1887,  15 
Sh.  427.  See  chapter  66  (Administration 
of  Charitable  Trusts),  Section  4. 

(t)  Burnside  v.  Smith,  10  June  1829,  7 
Sh.  735. 
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having  been  given  to  trustees  "  in  the  event  of  their  considering  it  chaptkr  xu. 
proper"  to  pay  to  the  testator's  niece  a  legacy  of  £1000,  "  at  such 
times  and  in  such  payments  as  they  in  their  discretion  might  think 
expedient,"  it  was  given  in  evidence  that  the  trustees  had  actually 
resolved  to  pay  the  legacy,  and  had  entered  in  their  sederunt-book 
a  view  of  the  trust-affairs  wherein  this  legacy  was  entered,  along 
with  debts  and  other  legacies  not  dependent  on  their  discretion,  as 
a  deduction  from  the  proceeds  of  the  estate ;  but  that  they  had  not, 
prior  to  the  death  of  the  legatee,  made  an  entry  in  their  minutes 
binding  themselves  to  pay  it.  It  was  held,  notwithstanding,  that 
the  legacy  became  lapsed,  and  that  it  did  not  pass  to  the  executors 
of  the  legatee.  This  is  a  strong  case  against  implying  a  bequest 
from  a  power  of  appointment  to  be  exercised  by  trustees,  and  per- 
haps the  extent  to  which  the  principle  was  there  carried  will  pre- 
vent it  being  regarded  as  an  authoritative  precedent.  In  a  recent 
case  before  the  First  Division  of  the  Court,  grave  doubt  was  cast  on 
the  doctrine  that  discretionary  powers  of  this  nature  could  not  be 
exercised  except  by  the  trustees  themselves,  and  it  was  suggested 
that  the  discretion  given  to  the  trustees  might  be  held  to  relate 
only  to  the  time  and  manner  of  making  the  payment,  (ft) 

666.  It  is  well  established  in  our  law  and  practice,  that  a  legacy  Power  of  dm- 
to  a  family  or  class  of  persons,  to  be  divided  in  such  shares  as  may  J^t^titTin 
be  appointed  by  parents,  trustees,  or  other  persons,  vests  in  the  ^*t  «?!»£ 
class,  and  gives  by  implication  a  right  to  each  person  to  an  aliquot  cution. 
part  of  the  fund  proportionate  to  the  number  of  persons,  in  case  of 
the  power  of  division  being  either  not  exercised  at  all,  or  being  ex- 
ercised in  an  irregular  manner,  (x) 

666.*  V.  Implication  from  Conveyances  of  the  Legal  Estate.  Accessory  sub- 
— The  general  rule  is  well  established,  that  subjects  conveyed  to  cMy^Sath- 
trustees,  but  not  specially  appropriated,  result  to  the  heir-at-law.  (y)  ^^J^. 
The  rule,  however,  has  been  considered  to  admit  of  an  exception  in  J**- 
the  case  of  the  undisposed-of  subject  being  clearly  accessory  to,  or 
necessary  to  the  enjoyment  of  estate,  the  purposes  of  which  are  de- 
clared in  the  will.    In  such  a  case,  the  disposition  of  the  beneficial 
interest  in  the  principal  subject  may  be  regarded  as  carrying  with 
it  a  gift  of  the  accessory  subject  by  implication.^) 

(«)  Mackay  v.  Ewing,  10  July  1867,  5  (*)  Arbuthnot  v.  Arbuthnot,    1766,  M. 

Macph.  1004.  6810  (as  to  arrears  of  interest  due  upon 

{x)  Siorightr.Dallas,2T  jTmelS24,28h.  a  bond);  Gillespie  v.  Marshall,  1802,  M. 

643,  N.  E.  548 ;  Stein  ▼.  Stein,  8  Bee.  1826,  "  Aocessorium,"  App.  No.  2  (Interest  un- 

5  Sh.  101,  N.  E.  98 ;  Watsons  v.  Marjori-  disposed  of  to  be  accumulated  with  the 

banks,  17  Feb.  1887, 16  Sh.  586 ;  Jardins  principal)  ;  Grant's  Trs.  v.  Grant,  2  July 

?.  Jardms,  22  Jan.  1850, 12  D.  604.    See  1862,  24  D.  1211,  4th  point  (Furniture  of 

chapter  62  (Powers  of  Division).  a  house  found  to  go  with  the  estate  to  the 

(y)  Chap.  48,  sect.  1  (Resulting  Trusts),  heir  under  a  trust  settlement). 
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INTERPRETATION  OF  CONTRADICTORY  AND 

DEFECTIVE  PHRASEOLOGY. 


I.  Effect  of  Repugnancy  in  With. 
II.  Of  Supplying  Word: 


III.  Restoration  of  Defective  Text  m 
Will*. 


SECTION  I. 
EFFECT  OF  REPUGNANCY  OR  CONTRADICTION  IN  WILL& 

in  cues  of  re-         657.  Doubt  is  sometimes  cast  upon  the  intention  of  a  testator 
raSeqoent  pro-  by  reason  of  repugnancy  or  contradiction  between  the  different 
Tkion  held  to     clauses  or  expressions  of  his  will,  though  each  part,  taken  separately, 
quent  intention,  expresses  a  definite  and  intelligible  purpose.     To  the  resolution  of 
such  cases  the  ordinary  rules  of  construction  are  evidently  inade- 
quate, and  it  is  necessary  to  seek  for  some  principle  of  interpretation 
which  will  authorise  the  adoption  of  the  one,  and  the  rejection  of  the 
other,  of  the  inconsistent  provisions.     To  avoid  the  necessity  of  sa- 
crificing both  provisions  (which  would  be  the  consequence  of  treat- 
ing the  case  as  one  of  uncertainty),  the  rule  has  been  admitted  that 
where  two  provisions  of  a  will  are  totally  irreconcileable,  so  that 
they  cannot  possibly  stand  together,  the  last  written,  or  that  which 
is  posterior  in  local  position,  shall  be  considered  as  indicating  a  sub- 
sequent intention,  and  shall  prevail,  if  there  is  nothing  in  the  con- 
text or  general  scope  of  the  instrument  which  leads  to  a  different 
decision :  "  cum  duo  inter  se  pugnantia  reperiuntur  in  testamento 
ultimum  ratum  est.*(a)     The  rule  is  most  appropriately  applied  to 
the  resolution  of  cases  of  conflict  between  the  different  clauses  of  a 
will,  because  in  such  cases  the  position  of  the  clauses  in  the  instru- 
ment may  with  some  reason  be  held  to  correspond  with  the  order 
of  development  of  the  testator's  intentions  in  point  of  time.    The 
rule,  however,  has  also  been  applied  to  cases  of  inconsistency  in  re- 
lation to  expressions  occurring  in  the  same  clause.  (6) 

(a)  MorraU  v.  Sutton,  14  L.  J.  Ch.  266  ;         (b)  Doe  d.  Leicester  v.  Big$e%  2  Taunt 
1  Phil.  588,  j>er  Lord  Wensleydale.  118,  cited  as  authoritative  in  the  case  of 

Morrall  y.  Sutton,  14  L.  J.  Ch.  266,  278. 
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658.  Notwithstanding  the  general  recognition  of  the  doctrine  of  e«Arr«m  **. 
repugnancy,  the  cases  are  rare  in  which  it  is  found  necessary  to  hare  Words  ^^ 
recourse  to  this  ntiima  ratio  of  decision.     Indeed  the  sacrifice  of  a  c*1*^  *"* 
clause  ought  never  to  be  resorted  to  but  on  the  failure  of  every  at-  y^yj^i**** 
tempt  by  construction,  and  if  necessary  by  transposition  of  words  Swi^pott- 


or  clauses,  to  deduce  a  consistent  scheme  of  disposition  from  the 
whole  instrument  And  where,  of  two  contradictory  provisions,  one 
is  consistent  with  the  general  scheme  of  the  testator's  dispositions, 
and  the  other  is  at  variance  with  it,  that  which  is  consistent  with 
the  will  ought  to  prevail,  though  it  should  be  first  in  the  order  of 
local  position.  "  It  is  clear,"  says  Jarman,  in  a  passage  cited  with 
approbation  in  a  leading  case,(c)  "  that  words  and  passages  in  a  will 
which  are  irreconcileable  with  the  general  context  may  be  rejected, 
whatever  may  be  the  local  position  which  they  happen  to  occupy  ; 
for  the  rule  which  gives  effect  to  the  posterior  of  several  inconsist- 
ent clauses  must  not  be  so  applied  as  in  any  degree  to  clash  or  in- 
terfere with  the  doctrine  which  teaches  us  to  look  for  the  intention 
of  a  testator  in  the  general  tenor  of  the  instrument,  and  to  sacrifice 
to  the  scheme  of  disposition  so  disclosed  any  incongruous  words  and 
phrases  which  may  have  found  a  place  in  it." 

669.  Of  the  rejection  of  words  inconsistent  with  the  context,  mustntfom  of 
we  have  a  simple  illustration  in  the  English  case  of  Smith  v.  rui*.0"*01"* 
Pybu8,(d)  where  an  annuity  was  left  to  A.  "  for  life,  and  after  the 
decease  of  A.  to  be  divided  equally  between  B.  and  C,  to  thera  and 
their  heirs,  or  the  survivor  of  them,  in  the  order  they  are  now  men- 
tioned" Sir  W.  Grant,  M.-R,  rejected  the  last  words,  because 
they  had  no  sense  or  meaning;  and  he  said  the  question  was, 
whether  words  which  had  a  plain  meaning  were  to  be  rejected  for 
the  sake  of  words  of  which  you  do  not  see  the  meaning  ?  So  also, 
Lord  Hardwicke,  in  the  case  of  Boon  v.  CornJbrthy(e)  decided  to 
reject  words  which  had  been  inserted  in  a  sentence  by  interlinea- 
tion, and  which  were  therefore  presumably  the  last  written,  because 
they  were  inconsistent  with  and  repugnant  to  the  whole  disposi- 
tions in  the  will ;  and  his  Lordship  thought  he  had  no  alternative 
but  that  of  rejecting  these  words  or  the  entire  provision. 

660.  A  case  of  a  similar  description  (but  which  may  more  pro-  o«n?ral  rule 
perly  he  referred  to  the  category  of  transposition  of  clauses)  is  ro-  tratei'    u" 
ported  in  the  Dictionary.     E.  M.  disponed  his  heritable  estate,  fail- 
ing heirs  of  his  body,  "  to  and  in  favour  of  J.  M.  and  G.  M.,  his 
brother's  sons,  and  the  heirs-male  to  be  procreated  of  their  bodies, 

(c)  1  Jarman  on  Wills,  3d  ed.  p.  449,         (d)  Smith  v.  Pybut,  9  Ves.  676. 
adopted  by  Coleridge,  JM  in  Morrall  v.         («)  Boon  v.  Cornforihy  2  Ves.  sen.  277. 
Sutton,  14  L.  J.  Ch.  278. 
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Distinction 
where  destitu- 
tion in  proctua- 
tory  capable  of 
bring  treated  as 
gnpplamenUry. 


In  settlements 
of  heritable 
estate,  the  dis- 
positive clause 
held  to  be  the 
ruling  clause. 


which  failing,  to  S."  He  then  gave  the  estate  to  the  two  notnina- 
tim  institutes,  jointly ,  in  unequal  shares.  The  question  was,  which 
of  the  destinations  regulated  the  succession  of  the  share  of  one  of 
the  institutes,  who  died  without  leaving  heirs  of  his  body.  The 
decision  of  the  Court  was  to  the  effect  that  S.,  the  substitute,  could 
not  be  served  heir  of  provision  to  any  part  of  the  estate  until  the 
failure  of  both  the  institutes  and  the  heirs  of  their  bodies,  thereby 
introducing  the  right  of  accretion  (which  was  perhaps  implied  in 
the  subsequent  joint-disposition)  into  the  antecedent  destination.^) 

661.  But  where  the  discrepancy  in  the  destinations  does  not 
amount  to  an  absolute  repugnancy  or  contrariety  of  meaning,  the 
clauses  may  sometimes  be  reconciled  by  holding  the  one  to  be  sup- 
plementary to  the  other:  as,  for  example,  where  the  dispositive  clause 
gave  the  estate  to  J.  S.,  and  the  executive  clauses  were  in  favour  of 
J.  S.  and  the  heirs-male  of  his  body,  this  was  held  to  be  an  effectual 

• 

nomination  of  the  heirs-male  of  the  body  of  J.  S.  as  heirs  of  provi- 
sion.^) For  similar  reasons,  a  destination  in  a  procuratory  of  resig- 
nation to  a  person  and  his  heirs-male,  was  construed  as  supplemen- 
tary to  that  of  the  dispositive  clause,  by  which  the  estate  was  given 
to  the  same  person  and  his  heirs  whatsoever.(h)  It  may  be  observed 
that,  in  the  last-mentioned  destination,  the  words  "  heirs  whatso- 
ever" would  have  no  legal  operation  except  that  of  vesting  the  estate 
in  the  disponee  ;  hence  there  was  no  positive  contrariety  between 
the  clauses,  and  the  heirs-male  would  come  in  as  substitutes  under 
the  procuratory,  without  displacing  any  other  class  of  heirs,  (t) 

662.  In  the  construction  of  dispositions  of  heritable  estate,  the 
general  rule  is,  moreover,  liable  to  be  controlled  by  the  operation 
of  another  general  and  salutary  rule  of  construction,  which  is,  that 
in  the  case  of  a  discrepancy  involving  contrariety  of  meaning  be- 
tween the  dispositive  and  the  executive  clauses  of  the  instrument, 
the  dispositive  clause  is  the  ruling  clause  in  relation  to  the  desti- 
nation. This  rule,  and  the  generality  of  its  application,  are  exem- 
plified in  the  recent  case  of  Young's  Trs.  v-  Young. (k)  Here  the 
dispositive  clause  of  a  testamentary  settlement  contained  a  grant 
in  favour  of  the  testator  himself  and  the  child  or  children  of  his 
body,  whom  failing,  to  certain  nominatim  substitutes.     The  obli- 


(/)  Sutherland  y.  Murray,  1784,  M. 
14,931. 

(g)  Sutherland  V.Sinclair,  1801,  M.  "Tail- 
zie," App.  No.  8.  The  question  arose  on 
the  construction  of  the  same  settlement  as 
in  the  case  of  Sutherland  v.  Murray,  supra, 

(h)  HaUiday  y.  Maxwell,  9  June  1802, 
4  Pat.  846. 


(t)  This  observation  applies  also  to  the 
case  of  Maelauchlan  v.  Campbell,  1767,  M- 
2812,  where  the  circumstances  were  simi- 
lar, and  the  decision  was  also  in  favour  & 
the  selected  class  of  heirs. 

(*)  Young' 9  Trt.  v.  Young,  19  July  1#7' 
5  Macph.  1101. 
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gation  to  infef t  was  expressed  directly  and  exclusively  in  favour  of  chaptim  xx. 
the  last  mentioned  persons,  and  on  this  ground  it  was  maintained 
that  they  were  entitled,  without  serving  heirs  of  provision,  to  take 
infeftment  as  conditional  institutes,  in  terms  of  the  precept  of  sasine, 
upon  the  death  of  the  testator  without  issue.  But  in  respect  that 
the  dispositive  clause  conveyed  the  estate,  in  the  first  instance,  to 
the  testator  himself,  thus  making  him  the  institute,  a  title  made 
up  without  service  was  held  to  he  inhabile,  and  incapable  of  trans- 
mitting any  right.  The  most  characteristic  illustrations  of  the 
rule  are  those  in  which  the  discrepancy  between  the  clauses  has 
relation  to  the  terms  of  the  destination.  Thus,  where  estate  was 
destined,  by  the  dispositive  clause,  to  A.  and  B.  in  conjunct  fee  and 
liferent  and  to  their  son  in  fee,  and  in  the  precept  of  sasine  war* 
rant  was  granted  for  infefting  the  spouses  simply  in  liferent  and 
to  their  son  in  fee,  and  the  instrument  of  sasine  was  in  terms  of  this 
precept,  the  fee  was  held  to  be  in  the  father.  The  disposition,  as 
regarded  the  father,  was  held  to  be  a  conveyance  without  precept 
of  sasine,  and  the  sasine  taken  in  favour  of  the  son  vested  no  right 
in  him,  because  the  act  of  disposition  was  in  favour  of  the  father.(Z) 
Again,  where  the  dispositive  clause  of  a  settlement  contained  a  des- 
tination in  favour  of  W.  P.  and  the  heirs-male  of  his  body,  and  one 
of  the  executive  clauses  was  in  favour  of  W.  P.  and  the  heirs  of  his 
body  (which  last  destination  would  have  carried  the  estate  to  heirs- 
general  of  the  body),  it  was  held  that  the  dispositive  clause  over- 
ruled the  other  clause,  and  excluded  the  heirs-general  of  the  body 
of  W.  P.(m)    . 

663.  A  posterior  clause  or  destination  is  not  to  be  regarded  as  in-  Effect  ot  omfe- 

.    ,       ,       •  .••  •       j     a*      a»  it.  r  At.  •     •        sion  in  posterior 

consistent  with  a  prior  destination  merely  by  reason  of  the  omission  grant  to  notice 
in  it  of  some  subsidiary  right  previously  given  to  another  person  by  J^JjJnf* 
way  of  restriction  of  the  principal  grant ;  because  such  subsidiary  Prior  s™*- 
right,  if  it  is  not  expressly  revoked,  is  effectual  under  the  clause  in 
which  it  is  constituted,  and  is  held  to  qualify  the  subsequent  dis- 
position.    The  principle  may  be  illustrated  by  the  case  of  legacies 
given  in  separate  codicils,  and  which  fall  to  be  construed  as  if  they 
were  parts  of  the  same  testamentary  writing.  In  a  case  of  this  nature, 
where  a  testatrix  bequeathed  the  liferent  of  a  fund  to  a  lady,  and 
the  fee  to  her  children,  and  by  a  subsequently  executed  codicil  be- 
queathed the  same  sum  of  money  to  the  children  directly,  without 
mentioning  their  mother's  liferent,  but  without  revoking  the  previ- 
ous bequest,  it  was  held  that  the  liferent  bequest  was  not  revoked  by 

(l)  Shanks  y.  Kirk-Sutum  of  Ceres,  1797,      4  Sh.  824,  N.  E.  881 ;  and  see  Graham*  v. 
M.  4295.  Graham,  20  June  1816,  F.C. ;   14  June 

<m)  Forrester  ▼.  Hutchison,  11  July  1826)      1825,  1  W.  &.  S.  85S. 
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implication,  and  that  the  subsequent  legacy  of  the  fund  to  the  child- 
ren must  be  taken  by  them  subject  to  the  burden  of  the  liferent 
interest  previously  given  to  their  mother,  (h) 

664.  Even  in  the  seemingly  irreconcileable  case  of  separate  gifts 
of  the  same  subject  to  different  persons  in  fee,  a  construction  has 
been  devised  by  which  a  testamentary  operation  is  allowed  to  both 
provisions.  In  cases  of  this  kind,  the  rule  has  been  established,  as 
explained  by  Lord  Brougham  in  Sherrat  v.  Bentiey,  that  the  lega- 
tees shall  take  concurrently.  "  If,"  said  his  Lordship,(o)  "  in  one 
part  of  a  will  an  estate  is  given  to  A.,  and  afterwards  the  testator 
gives  the  same  estate  to  B.,  adding  words  of  exclusion,  as  '  not  to 
A./  the  repugnance  would  be  complete,  and  the  rule  would  apply. 
But  if  the  same  thing  be  given,  first  to  A.,  and  then  to  B.,  unless  it 
be  some  indivisible  chattel,  as  in  the  case  which  Lord  Hardwicke 
puts  in  Vlrich  v.  Litchfield y(p)  the  two  legatees  may  take  together 
without  any  violence  to  the  construction ;  .  .  .  though,  had  the 
second  gift  been  in  a  subsequent  will,  it  would,  I  apprehend,  work 
a  revocation."  Another  mode  of  reconciling  gifts  of  the  same  sub- 
ject to  different  persons  is  by  treating  the  subsequent  gift  as  a  con- 
ditional institution  in  case  of  the  failure  of  the  antecedent  gift ;  and 
very  slight  evidence  of  intention  would  doubtless  be  sufficient  to 
support  so  reasonable  a  construction,  (q) 

666.  Other  subsidiary  rules  recognised  in  England  (where  this 
branch  of  the  law  lias  been  more  fully  elaborated  than  with  us)  may 
h7  gwS?l-;  nor  ^  more  briefly  noticed.  It  is  justly  held,  that  a  general  devise  shall 
cur*teiy  deacrib-  not,  even  at  the  expense  of  rendering  it  inoperative,  be  held  to  con- 
lng  l  trol  a  specific  devise.     A  testatrix  devised  her  lands  at  H.  to  A., 

and  by  a  subsequent  clause  gave  to  B.  her  copyhold  estates  at  N. 
and  L.  and  elsewhere.  Her  only  other  copyhold  estate  was  that 
previously  given  to  A. ;  nevertheless,  the  disposition  to  A.,  although 
first  in  order,  was  held  good.(r)  Again,  a  devise  in  clear  and  techni- 
cal terms  will  not  be  controlled  by  expressions  in  a  subsequent  part 
of  the  will,  inaccurately  referring  to  the  devise  in  terms  which,  if  they 
had  been  used  in  the  devise  itself,  would  have  conferred  a  different 
estate  or  right, — the  discrepancy  in  such  cases  being  presumed  to 

(n)  Horpbfugh  v.  Uortbrugh,   1  March     possible  to  say  that  there  may  not  be  such 


Special  devise 
or  disposition 
not  controlled 


1848,  10  D.  824,  2d  point. 

(o)  Sherrat  v.  Bcntley,  2  My.  &K.  165. 

\p)  2  Atk.  874.  The  propriety  of  the 
alleged  exception  in  the  case  of  an  indi- 
visible chattel  is  questioned  by  the  editor 
of  Jarman  on  Wills,  who  remarks  (1,  448) 
that,  though  it  may  seem  absurd  that  a 
testator  should  give  a  horse  or  a  watch  to 
several  persons  concurrently,  yet  it  is  im- 


an  intention,  and  that  the  argument  against 
it  is  merely  one  ab  inconvenimti. 

(?)  See  on  this  point  (though  in  the 
events  that  actually  occurred,  the  clause 
was  held  to  have  the  effect  of  a  eubttiitaion) 
M'Ewan  v.  Patlison,  27  March  1866,  * 
Macph.  779. 

(r)  Borrell  v.  Haigh,  2  Jur.  229 ;  «» 
also  Gremvnod  v.  Sutcltfe,  14  C.  B.  226. 
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arise  from  negligence  in  the  transcription  of  the  language  of  the  qha>ti»  am. 
preceding  part  of  the  will.(«)  Nor  is  a  bequest,  or  the  revocation 
of  a  bequest,  liable  to  be  controlled  or  set  aside  in  respect  of  a  reason 
assigned  for  it  which  is  untrue  in  fack(t)  But  there  is  a  clear  dis- 
tinction between  the  recital  of  a  cause  of  granting  extrinsic  to  the 
scheme  of  the  testator's  dispositions,  and  the  recital  of  a  supposed 
antecedent  bequest ;  for,  as  is  shown  elsewhere,  the  recital  of  a  sup- 
posed bequest,  when  constituting  in  the  mind  of  the  testator  a  con- 
dition of  the  disposition  to  which  it  is  prefixed,  is  equivalent  to  a 
de  pre&enti  gift  of  the  subject,  (u) 


SECTION  II. 
OF  SUPPLYING  WORDS  NECESSARY  TO  COMPLETE  THE  SEN8E. 

666.  Where  it  is  apparent  from  the  language  of  a  will  that  the  Rale  confined  t<* 
testator  has  not  accurately  or  completely  expressed  his  meaning  by  ££2^  inaccu* 
the  words  he  has  used,  and  it  is  also  apparent  what  are  the  words  ™jj£t^  ^Jr 
that  have  been  omitted,  those  words  may  be  supplied  in  order  to  words  to  be 
effectuate  the  intention  as  collected  from  the  context.    The  supply-  ropp 

ing  words  to  complete  the  sense  of  a  testamentary  provision  is  a 
task  of  great  delicacy,  and  one  which  the  Court  is  generally  un- 
willing to  undertake  from  an  apprehension  of  the  danger  of  over- 
stepping the  just  limits  of  judicial  construction.  The  cases  in 
which  resort  is  legitimately  had  to  this  artifice  may  be  reduced  to 
a  few  general  heads,  and  it  is  not  likely  that  the  principle  will  be 
extended  to  cases  of  a  different  description. 

667.  The  most  obvious  application  of  this  method  of  construe-  Ellipsis  in  a  sen- 
tion  is  in  the  case  of  a  palpable  ellipsis  in  the  phraseology,  where  byTr^spoeiti 
the  words  necessary  to  complete  the  grammatical  structure  of  the  from  the  con 
phrase  are  found  in  an  antecedent  or  subsequent  member  of  the 
sentence.     Closely  allied  to  this  case,  but  distinguishable  from  it, 
is  the  case  where  a  testator,  having  already  provided  for  a  certain 
contingency,  proceeds  to  declare  what  he  will  do  in  the  event  of 
that  contingency  not  occurring,  but,  in  referring  to  the  contingency, 
omits  to  notice  some  element  in  it.    As,  for  example,  where  a  legacy 
is  given  to  certain  persons  and  their  issue,  payable  at  majority  or 
marriage,  and  is  then  given  over  in  case  any  of  the  legatees  shall 
die  before  the  period  of  payment.     Here  the  context  shows  that 

(«)  1  Jarman  on  Wills,  3d  ed.,  454,  cit-  and  see  18  D.  805 ;  Speirs  v.  Graham,  18 

ing,  Doe  d.  H anion  v.  Fyldt%t  Cowp.  833.  Dec.  1829,  8  Sh.  268. 

(<)  1  Jarman  453,  and  cases  there  cited ;  M  See  authorities  cited  in  chapter  19 

Grant  T.  Grant,  9  July  1846,  8  D.  1077,  (Interests  arising  by  Implication). 


on 
the'eon- 
text. 
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chapth  xx.  the  destination  over  is  only  to  take  effect  in  the  event  of  the  death 

of  the  legatee  without  leaving  is8ue.(x) 
"Di« without  668.  It  is  a  more  doubtful  question  whether  the  words  "die 

the  Word  i«av  without  issue"  in  a  destination  over,  admit  of  being  construed  in 
p3«L*7  U  "*"  ^e  8en8e  of  dying  without  leaving  issue.  In  one  case  the  words 
were  in  effect  so  construed  ;(y)  but  more  recently  the  Court  has 
refused  to  supply  the  word  leaving,  and  has  held  that  a  destination 
over,  contingent  on  the  death  of  the  institute  without  issue,  is  eva- 
cuated by  the  birth  of  a  child,  even  though  that  child  should  not 
survive  its  parent.  (*)  It  may,  however,  be  surmised  that  where 
the  words  "  without  issue"  and  "  without  leaving  issue"  are  used 
indifferently  in  the  same  destination,  and  apparently  in  the  same 
sense,  the  word  leaving  may  legitimately  be  supplied,  for  the  pur- 
pose of  giving  a  consistent  interpretation  to  the  different  parts  of 
the  destination. 
Restoration  of  669.  Another  and  a  more  questionable  application  of  the  prin- 

where  n^wry  ciplo  of  filling  up  an  ellipsis  is  found  in  the  Morgan  succession 
thepSwMiT* °f  case>(a)  where,  in  a  bequest  for  the  purpose  of  founding  an  hospital 
or  eleemosynary  school,  the  word  "  hospital"  was  deleted  (appa- 
rently by  mistake),  and  it  was  held  that,  as  the  bequest  was  in- 
sensible without  the  word,  and  as  no  other  word  had  been  substi- 
tuted for  it,  the  word  "  hospital"  might  be  restored  for  the  purpose 
of  completing  the  sense  of  the  passage.    In  a  subsequent  case  this 
precedent  was  followed  by  the  Second  Division  of  the  Court,  the 
Morgan  case  being  relied  on  as  an  authority  for  the  restoration  of 
obliterated  words  when  necessary  to  make  sense  of  the  passage.(6) 
Words  supplied        670.  Ambiguity,  requiring  the  aid  of  remedial  construction,  may 
to  remove  &      result  from  the  omission  on  the  part  of  the  testator  to  state  in  which 
guitj? ambl"      °f  two  giyen  modes  he  intended  his  estate  to  be  divided.    In  a  case 
of  this  kind,  decided  by  Lords  Eldon  and  Redesdale,(c)  resort  was 
successfully  had  to  the  context  for  the  discovery  of  the  words  neces- 
sary to  complete  the  intention.     The  testator  empowered  his  trus- 
tees to  divide  the  residue  of  his  funds  and  personal  estate  among  his 
spouse,  his  three  sons,  and  his  three  youngest  daughters  (naming 
them),  "  the  division  to  run  thus,  as  nine  to  ten  ;  that  is  to  say,  for 

(x)  Many  instances  of  this  lapsus  in  a  80  July  1867,  5  Macph.  H.  L.  151 ;  see  p. 

destination  will  be  found  in  the  reported  166,  per  Lord  Colonsay. 

cases.   The  true  construction  is  too  obvious  (a)  Mag*,  of  Dundee  v.  Morris,  1  May 

to  have  ever  been  made  the  subject  of  dis-  1868,  8  Macq.  184.    See  Adv.-Qtn.  v.  Smith 

cussion.  (2d  point),  1  March  1862, 14  D.  686. 

(y)    Dennistoun  v.   DalgUish,  22  Nov.  (6)  Chapman  v.  Macbearis  2V«.,  10  Feb. 

1888,  1  D.  69.  1860,  22  D.  745. 

(x)  Carleton  v.  Thomson,  8  Macph,  514 ;  (c)  Brodie  v.  Brodit,  26  March  1817,  6 

Pat.  270. 
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every  ten  pounds  that  shall  fall  to  the  share  of  each  of  my  sons,  my  ohaftm  xx. 
spouse  and  three  youngest  daughters  shall  be  nine.9    The  question 
was,  whether  for  every  ten  pounds  drawn  by  each  son  the  wife  and 
daughters  were  to  draw  nine  pounds  each,  or  only  nine  pounds  among 
them  as  a  class.    The  Court  of  Session  adopted  the  latter,  the  House 
of  Lords  the  former  construction, — and  upon  what  appears  a  satis- 
factory ground,  namely,  that  the  introductory  part  of  the  bequest 
announces  a  purpose  to  make  a  division  amongst  individuals,  which 
is  equivalent  to  a  division  per  capita,  and  that  what  follows  is  only 
for  the  purpose  of  pointing  out  the  proportions  in  which  the  objects 
of  this  individual  division  are  to  take,  and  must  be  interpreted  in 
conformity  with  that  purpose.     Hence  the  bequest  was  construed 
as  if  it  read,  "  the  shares  of  my  spouse  and  three  youngest  daughters 
shall  be  nine  pounds  each."(d) 

671.  There  is  yet  another  class  of  cases  in  which  the  construe-  Suppressed 
tion  may  be  aided  by  the  insertion  of  additional  words  without  piied  wimi* 
subjecting  the  will  to  a  conjectural  or  arbitrary  interpretation.   We  stoSctu^Jo^Ui© 
refer  to  cases  in  which  the  testamentary  provision  is  in  an  alterna-  «*&*<*. 
tive  form,  but  one  of  the  alternative  cases  is  suppressed,  the  means 

of  supplying  it  being  furnished  by  the  context.  Thus,  where  a  tes- 
tator devised  an  estate  A  to  his  sister  "  for  life,  or,  if  she  should 
come  into  possession  of  an  estate  B,"  then  over,  it  was  held  that  in 
order  to  render  the  sentence  complete  and  sensible,  the  devise  might 
be  read  as  a  gift  to  the  sister  for  life ;  and,  after  her  death,  or  if  she 
should  come  into  possession  of  the  other  estate,  then  to  the  person 
substituted,  (e)  Here  the  fact  of  the  estate  being  given  for  life  only, 
clearly  showed  that  the  death  of  the  tenant  for  life  was  the  alterna- 
tive event,  the  omission  of  which  was  indicated  by  the  position  of 
the  word  "or."  On  a  somewhat  similar  principle,  it  was  held  by  Sir 
J.  K.  Bruce,  V.-C,  that  a  bequest  to  children,  to  be  divided  "  on  their 
attaining  their  respective  age  or  ages  of  twenty-one  years  if  sons, 
or  if  daughters  on  their  marriage  respectively,"  might  be  read  as  if 
it  had  been,  "  or,  in  the  case  of  daughters  marrying  earlier,  upon 
marriage ; "  so  that  the  legacy  should  be  payable  at  majority  or 
marriage,  whichever  of  these  events  should  first  happen.  (/) 

672.  To  this  rule  of  construction  the  case  of  MlOowan  v.  Jaf-  Accumulative 
fray  (g)   may  be  assimilated  (though  it  may  also  be  viewed  as  a  a^!»Swdy. 
case  of  implication  from  a  recital).    A  husband,  by  his  antenuptial 
contract,  gave  to  his  wife  in  liferent  certain  small  portions  of  his 

(d)  See  the  terms  of  the  judgment,  6  (/)  Lang  v.  Pugh,  1  Y.  &  C.  C.  C.  718. 

Pat.  281,  and  the  observations  of  Lord  £1-  (g)  M'Gowan  v.  J  affray,  20  July  1842,  4 

don  at  the  preceding  page  of  the  report.  D.  1646. 

(«)  Doe  d.  Leach  v.  Micklem,  6  East,  486. 
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ment!. 


heritable  property,  and  also  an  annuity  payable  out  of  his  general 
estate.  He  then  assigned  and  disponed  "his  whole  subjects,  herit- 
able and  moveable,  generally  and  particularly  before  described"  per- 
taining, or  that  should  pertain  to  him  at  his  death,  to  the  children 
of  the  marriage  equally  among  them.  There  was  no  previous  gene- 
ral description  of  heritable  subjects,  and  no  description  of  moveable 
subjects.  The  heir-at-law  claimed  the  heritable  estate,  excepting 
the  subjects  specially  described,  maintaining  that  the  conveyance 
to  the  children  of  the  marriage  was  limited  to  those  subjects.  It 
was  clear,  however,  from  the  language  of  the  clause  of  disposition, 
that  the  granter  meant  to  make  two  dispositions, — a  general  one 
and  a  special  one ;  and  it  was  accordingly  held  that  the  words  in 
italics  ought  to  be  read  as  a  separate  gift  of  the  subjects  particularly 
described,  and  not  as  a'qualification  of  the  antecedent  disposition  of 
the  general  heritable  and  moveable  estate.  This  construction  re- 
quires the  insertion  of  the  word  "  including"  before  the  disposition 
of  subjects  "  generally  and  particularly  before  described/'(A) 

673.  It  must  always  be  remembered  that  nothing  can  justify 
the  insertion  of  words  to  fill  up  a  blank  in  a  will  or  settlement  but 
the  assurance  that  those  words,  and  no  others,  are  the  words  which 
the  testator  inadvertently  omitted.  This  assurance  would  seem  to 
be  attainable  only  (1 )  where  the  words  proposed  to  be  supplied  are 
found  in  the  immediate  context,  and  in  a  connection  which  neces- 
sitates their  repetition ;  or  (2)  where,  as  in  some  of  the  recent  en- 
tail cases,  a  word  or  syllable  is  a  wan  ting,  and  the  reading  suggested 
is  the  only  one  that  will  give  a  sensible  meaning  to  the  passage,  (t) 
It  is  not  enough  that  there  is  only  one  reasonable  or  usual  mode  of 
completing  the  passage,  for  the  testator  may  have  intended  to  make 
an  unusual  or  unreasonable  disposition.  (4)    In  the  Hoddam  entail 


(A)  We  do  not  enter  here  on  the  con- 
sideration of  a  elasg  of  cases  of  which  the 
case  of  Ker  y.  Innet  (5  Pat.  820)  is  a  good 
example,  where  the  words  "  heire-male M 
were  construed  "  hein-roale  of  the  body." 
Such  are  not  properly  cases  of  supplying 
words  to  clear  up  an  obscurity  in  the  text, 
but  are  instances  of  proper  construction  of 
technical  language.  Such  eases  must  be 
sought  for  in  other  parts  of  the  work,  under 
the  special  subjects  to  which  they  have  re- 
lation. 

(t)  Norton  v.  Stirling,  14  D.  944;  22 
May  1866,  2  Macq.  206 ;  Olassford'a  Tr. 
v.  Olnssford,  7  July  1864,  2  Macph.  1317 ; 
Holmes  and-  Campbell  v.  Ctminghame,  18 
Feb.  1861,  13  D.  689. 


(*)  Still  less  is  it  permitted  to  supply 
words  in  one  provision  for  the  sake  of  uni- 
formity with  provisions  in  favour  of  other 
persons  similarly  related  to  the  testator,  or 
similarly  dealt  with  in  his  will  in  other 
particulars.  The  case  under  consideration 
muBt  not  be  confounded  with  that  of  a 
hiatut  in  a  settlement  consequent  on  the 
physical  destruction  or  wearing  away  of 
the  paper  on  which  the  instrument  is 
written.  This  is  not  a  question  of  con- 
struction, but  a  question  as  to  the  tenor 
of  what  was  actually  written.  In  a  recent 
case  of  this  sort,  the  Court  refused  to  allow 
the  insertion  of  words  to  make  a  clause  of 
absolute  warrandice,  because  it  could  not 
be  known  whether  the  warrandice  actually 
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case, (2)  a  whole  line  was  left  out  in  the  transcription  of  the  irritant   qhaftkb  xx. 

clause  of  the  entail,  evidently  by  a  clerical  error,  the  effect  of  which 

was  that  there  was  no  subject  to  which  the  irritancy  declared  by 

the  clause  could  be  applied.     The  passage,  if  restored  according  to 

the  correct  style  of  such  clauses,  would  have  contained  the  words 

"  debts,  deeds,  and  acts," — words  which,  if  introduced  into  the  deed 

in  the  proper  connection,  would  have  made  a  valid  entail.     But  as 

there  was  no  assurance  that  the  granter  knew  how  to  make  a  valid 

entail,  or  intended  to  make  one,  and  as  in  many  similar  cases  deeds 

of  entail  had  been  declared  ineffectual  for  no  other  reason  than  the 

omission  or  imperfect  expression  of  what  was  here  proposed  to  be 

supplied,  it  was  justly  held  by  the  House  of  Lords,  upon  the  advice 

of  Lord  Brougham,  that  the  blank  could  not  be  filled  up  in  the  way 

proposed,  and  consequently  that  the  entail  was  invalid. 

674  Allied  to  this  subject  is  the  question  (involving  in  some  Of  supplying 
cases  the  supplying  of  appropriate  words  of  relation)  whether  con-  Jon. 
ditions  or  other  explanatory  clauses  are  properly  applicable  to  one 
only,  or  to  a  series  of  antecedent  provisions.     Of  this  question  we 
have  a  simple  example  in  the  case  of  Erskine  v.  Wittiam8,(m)  where 
a  settlor  having  undertaken  by  antenuptial  contract  to  make  cer- 
tain provisions  for  the  younger  children  of  the  marriage  in  the 
event  of  his  succeeding  to  the  whole  of  certain  estates,  or  to  any 
part  of  his  said  estates  of  the  yearly  value  o/£8000  or  upwards, — the 
question  arose  whether  his  representatives  were  bound  to  pay,  see- 
ing that  the  value  of  the  whole  estate  was  less  than  £3000  per  an- 
num.    It  was  held  that  they  were  liable,  because  the  proviso  mak- 
ing the  payment  conditional  on  the  succession  being  of  a  certain 
value  was,  in  strict  construction,  applicable  only  to  the  event  of 
the  granter  succeeding  to  a  part  of  the  estate ;  and,  as  the  context 
showed  that  he  did  not  contemplate  the  possibility  of  the  estates 
being  worth  less  than  £3000  in  the  aggregate,  it  was  improbable 
that  he  should  have  intended  the  proviso  to  apply  to  that  contin- 
gency. 

676.  An  explanatory  provision,  when  introduced  in  the  form  of  a  Proviso  intro- 
parenthesis,  or  contained  in  a  participial  clause,  is  generally  under-  thetia£yap: 
stood  to  apply  to  the  immediately  antecedent  or  subsequent  mem-  matemJSS* 
ber  of  the  sentence.     And  conversely,  the  introductory  words  "  de-  ^n^J;  em. 

bodied  in  sub- 
undertaken  was  absolute  or  from  fact  and  to  be  within  the  rule,  omnia  prenmuntur  stantive  clause, 
deed  only.     But  where  words  rendered  il-  rite  et  tolenniter  acta. 
legible  by  abrasion  occur  in  a  clause  of         (I)  Bharpe  v.  Sharpe,  18  April  1885,  1  S. 
style  not  admitting  of  variation  in  mean-  &  M'L.  594.    See  this  case  cited,  infra,  § 
ing,  we  should  imagine  that  there  would  682. 

not  be  the  same  difficulty  in  supplying  the  (m)  Erskine  v.  William*,  14  Dec.  1848, 

omission,  and  that  the  case  would  be  held  6  D.  226. 
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chaptib  zx.  daring*  "  providing/'  and  "  always"  (which  are  generally  used  in 
the  sense  of  resuming  the  subject  from  its  commencement),  have 
the  effect  of  making  the  proviso  in  which  they  occur  qualify  the 
whole  series  of  provisions  which  precede  or  follow  it.  This  con- 
struction is  exemplified  by  the  cases  upon  clauses  in  tailzied  desti- 
nations intended  to  prevent  the  division  of  the  estate.  Thus,  where 
an  entailer  disponed  his  estates  to  his  son  and  the  heirs-male  of 
his  body ;  whom  failing,  the  heirs-female  of  his  body  (the  eldest 
always  succeeding,  to  the  exclusion  of  heirs-portioners,  throughout 
the  whole  course  of  the  succession) ;  whom  failing,  to  other  heirs, 
— the  proviso  was  held,  regard  being  had  to  its  form  and  position 
in  the  sentence,  to  apply  only  to  the  antecedent  branch  of  the  desti- 
nation ;  and  heirs-female,  designated  in  a  subsequent  branch  of  the 
destination,  were  found  entitled  to  take  concurrently  as  heirs-portion- 
ers. (n)  A  clause  excluding  the  succession  of  heirs-portioners,  and 
declaring  that  the  eldest  heir-female  shall  succeed  without  division, 
if  it  is  introduced  at  the  close  of  the  destination,  is  prima  facia  ap- 
plicable to  the  whole  series  of  substitutions,  and  will  even  regulate 
the  succession  of  daughters  who  are  not  called  as  "  heirs-female' 
but  as  nominatim  substitutes,  (o) 
illustration  of  676.  Eeserving  for  consideration  in  another  chapter  a  class  of 

rule  from 


on  the  appiica-  cases  in  which  the  most  refined  criticism  has  been  brought  to  bear 
pr^bitioos  of*0  uPon  the  doctrine  of  the  application  of  declaratory  provisions  to  an 
enua«  antecedent  series  (we  refer  to  the  question  of  the  application  of  the 

fetters  of  an  entail  to  the  prohibitory  clauses),  we  shall  at  present 
confine  our  illustration  of  the  doctrine  to  a  special  case,  where  an 
irritancy  was  held  to  be  effectual  by  supplying  words  of  relation,  ob- 
vious though  not  expressed  in  the  passage.  We  may  premise  that, 
with  the  exception  of  this  case,  irritant  clauses  in  the  form  "  all 
which  (or  such)  debts  and  deeds  are  hereby  declared  to  be  null,* 
have  uniformly  been  held  bad,  on  the  principle  that  the  relative 
expression  "  such  debts  and  deeds  "  has  for  its  antecedent  the  last 
member  of  the  prohibitory  clause,  which,  according  to  the  custom- 
ary style,  is  directed  against  debts  and  deeds  whereby  the  estate 
may  be  adjudged  or  evicted,  (p)  In  the  case  of  Hay  v.  Hayy{q) 
however,  the  words  of  the  irritant  clause  were  "  all  which  debts, 
facte,  and  deeds,"  etc. ;  and  the  question  of  the  validity  of  the  clause 
depended  on  the  construction  to  be  given  to  the  expression,  which 
facte.     The  word  facte  did  not  occur  in  any  of  the  prohibitory 

(n)  Mowat  v.  M'CuUoch,  6  Feb.  1828,  2         (p)  BaOUe   v.  Baillie  (Mellcntain),  12 
Sb.  186,  N.  £.  166.  D.  1220,  and  other  cases  cited  in  chapter 

(o)  Swintori*  Tr,  v.  Sttrinton,  10  Jan.      82,  section  2. 
1862,  24  D.  278.  (?)  Hay  v.  Hay  (Ratmei),  20  Dec.  1842, 

6  D.  847. 
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clauses,  so  that,  according  to  the  strict  grammatical  construction  ohaptkb  xx. 
of  the  words  of  the  irritant  clause  as  they  stood,  there  was  no  ante- 
cedent to  which  the  relative  expression  "  which  facts  "  would  ap- 
ply.  But  the  phrase  being  clearly  elliptical,  and  it  being  clear  what 
-were  the  facts  to  which  the  irritancy  was  intended  to  be  applied, 
-the  proper  construction  was  given  to  the  irritant  clause  by  supply- 
lug  the  word  "  prohibited  "  after  "  facts,"  which  was  thus  made  to 
denote  facts  of  the  prohibited  description,  in  accordance  with  the 
obvious  intention. 

SECTION  III. 
RESTORATION  OF  DEFECTIVE  TEXT  IN  WILLS. 

677.  Under  this  title  we  propose  to  indicate  very  briefly  the  Limits  of  the 
nature  and  operation  of  some  of  the  more  violent  remedial  measures  ,ubJect 
^which  are  occasionally  applied  to  testamentary  instruments,  such 

as  the  transposition  of  words  and  members  of  a  sentence,  the  cor- 
rection of  errors  in  dates,  numbers,  and  nomenclature,  and  the  in- 
version of  the  meaning  of  conjunctive  and  disjunctive  particles. 
The  authorities,  for  the  most  part,  are  discussed  in  other  parts  of 
the  work,  in  connection  with  the  special  subjects  to  which  they 
respectively  belong ;  and  our  object  at  present  rather  is  to  general- 
ise the  results  obtained  from  the  separate  discussion  of  cases  which 
are  governed  by  common  principles  of  construction. 

678.  It  has  been  laid  down  that  where  a  clause  or  sentence,  Rule  thatcW, 
otherwise  senseless  or  contradictory,  can  be  rendered  consistent  I^i^jtion, 
with  the  context  by  being  transposed,  a  court  of  construction  is  JJjJjj^6  timM" 
warranted  in  making  the  transposition.^)     To  the  general  propo- 
sition stated  in  these  terms  no  great  objection  can  be  taken  ;  but 

the  cases  must  be  rare  indeed  in  which  a  phrase,  totally  devoid 
of  meaning  in  the  connection  in  which  it  stands,  can  be  rendered 
sensible,  and  consistent  with  the  probable  intention,  by  transposition. 
Accordingly,  it  will  be  found  that  the  cases  to  which  Mr  Jarman 
refers,  in  illustration  of  this  doctrine,  are  either  simple  cases  of  mis- 
nomer in  which  a  double  mistake  has  been  committed  (i.e.,  putting 
A.  for  B.,  and  B.  for  A.),  or  cases  where  the  transposed  member  of 
the  sentence  really  had  a  meaning,  (it  may  be,  an  unreasonable 
meaning)  in  the  position  in  which  it  stood  in  the  will,  and  where, 
therefore,  the  rule  was  not  properly  applicable,  (js) 

(r)  1  Jarman  on  Wills,  8d  ed.  466,  and  plication  of  the  rule,  the  effect,  if  not  the 

authorities  there  cited.  motive  of  the  transposition,  being  simply 

(«)  The  case  of  Doe  d.  Alcock,  1  B.  &  to  substitute  a  probable  and  reasonable  for 

Aid.  187,  is,  as  pointed  ont  by  the  learned  an  unreasonable  but  distinctly  expressed 

author,  a  palpable  instance  of  the  misap-  scheme  of  disposition ;  see  1  Jarman, 467-8. 
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Doctrine  of 
transposition 
criticised:  trans- 
position essen- 
tially a  conjec- 
tural remedj. 


Correction  of 
errors  in  dates, 
numbers,  and 
nomenclature: 
mistranscription 
or  misnomer. 


679.  A  clause  may,  of  course,  be  legitimately  read  into,  or  con- 
strued as  part  of  a  prior  or  subsequent  clause,  in  virtue  of  proper 
words  of  reference  incorporating  it  with  that  clause  ;  as  in  the  case 
where  a  testator  dispones  his  estates  to  A.  and  the  heirs  of  his  body, 
and  in  a  subsequent  part  of  the  deed  gives  the  estate  over  to  B.  in 
the  event  of  A.  dying  without  issue,  (t)     Here  the  substitution  is 
incorporated  by  reference  with  the  primary  disposition ;  and  the 
transposition  implied  in  reading  the  clauses  in  connection  with  each 
other,  is  only  an  expansion  of  the  meaning  expressed  by  the  words 
of  the  will  as  they  stand.     The  kind  of  transposition  with  which  we 
are  at  present  concerned  is  one  which  is  not  required  either  by  the 
grammatical  construction,  or  by  the  effect  of  words  of  reference,  but 
is  simply  a  conjectural  restoration  of  the  text  of  the  will,  by  trans- 
posing its  words.     This  is  obviously  a  very  hazardous  remedy,  be- 
cause the  same  words  may,  by  a  series  of  transpositions,  be  made 
to  express  a  great  variety  of  meanings,  of  which  not  more  than  one 
can  possibly  be  the  genuine  meaning  of  the  testator.     In  almost  all 
cases  of  insensible  provisions,  whether  in  wills  or  deeds,  the  cause 
of  the  obscurity  is  either  the  accidental  omission  of  material  words, 
or  the  interpolation  of  words  extraneous  to  the  sense  of  the  passage; 
and,  in  the  last-mentioned  case,  it  would  appear  that  the  safer  course 
is  to  reject  the  extraneous  expression  altogether,  rather  than  to  place 
it  in  a  different  part  of  the  sentence,  where,  indeed,  it  may  have  a 
meaning,  but  a  meaning  never  contemplated  by  the  testator. 

680.  Errors  in  relation  to  dates,  numbers,  and  nomenclature 
are  of  two  kinds, — errors  of  transcription,  proved  to  be  such  by  the 
correct  name  or  number  being  found  in  other  parts  of  the  deed  ; 
and  cases  of  misnomer  or  miscalculation  on  the  part  of  the  testator. 
The  correction  of  errors  of  the  former  class  involves  no  peculiar 
principle  of  construction.  Numerical  errors,  the  result  of  misap- 
prehension or  forgetfulness  on  the  part  of  the  testator  (or  assumed 
to  be  so,  from  the  deed  containing  no  evidence  to  the  contrary)  are 
in  general  only  important  when  they  relate  to  the  quantity  of  the 
estate  or  interest  disposed  of,  or  to  the  number  of  a  class  of  persons 
who  are  the  objects  of  the  disposition.  Errors  or  ambiguities  in 
the  specification  of  the  contents  or  value  of  an  estate  (u)  do  not 
affect  the  disposition,  if  the  estate  is  given  as  a  whole  and  is  suffi- 
ciently identified.  Where  a  testator  gives  a  greater  number  of 
articles  than  he  possesses,  the  construction  is  given  by  the  prin- 
ciple of  the  legatum  rei  alienee.     Where  the  articles  are  scienter 


(t)  M'Ewen  v.  Pattiton,  27  March  1866, 
8  Macph.  779.  See  the  Lord  Justice- 
Clerk's  observations  on  this  point,  p.  796. 


(ti)  £r$kine  v.  Williams,  14  Dec  1843,  6 
D.  226 ;  Dewar  v.  Kirk-Set&ion  of  Tonyburn, 
18  March  1864,  2  Macph.  910. 
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legatee,  the  testator's  representatives  are  under  an  obligation  to  chaftmxx. 

purchase  them  or  to  give  an  equivalent.     The  subject  of  errors  and 

ambiguities  in  the  specification  of  the  number  of  persons  of  a  class 

is  treated  in  connection  with  destinations  to  children  ;(x)  and  the 

question  of  the  identification  of  the  subject  and  objects  of  a  gift 

when  erroneously  or  insufficiently  described,  which  (except  in  the 

case  of  proved  errors  of  transcription)  always  depends  on  evidence 

extrinsic  to  the  deed,  is  discussed  in  a  chapter  specially  relating  to 

that  topic,  (y) 

681.  Another  mode  of  restoration  of  a  defective  text  remains  to  changingwords: 
be  noticed,  which  consists  in  the  substitution  of  one  word  for  an- JJ^j^^L!^ 
other,  or— what  is  the  same  in  effect — the  giving  to  a  word  a  mean-  e^^7 
ing  different  from  its  received  meaning.     We  do  not  enter  here  on 
the  construction  of  words  of  flexible  meaning,  or  on  the  rule  so 
frequently  applied,  that  if  in  one  part  of  a  deed  the  meaning  of  a 
word  is  clear,  and  in  another  part  of  the  deed  it  is  doubtful,  the 
doubtful  passage  is  to  be  interpreted  according  to  the  meaning  in 
the  passage  that  is  not  doubtful.  (*)     A  large  portion  of  this  work 
is  devoted  to  the  exposition  of  the  construction  of  terms  descriptive 
of  persons,  as  heir  and  institute,  executors  and  next  of  kin,  children 
and  issue,  daughter  and  heir-female  ;  or  of  things,  as  heritable  and 
moveable,  fee  and  liferent,  estate,  interest,  and  the  like.     Here  we 
are  concerned  only  with  the  construction  of  words  in  a  non-natural 
sense,  either  for  the  purpose  of  giving  effect  to  intention  deduced 
from  the  tenor  of  the  instrument,  or  for  the  purpose  of  making 
sense  of  a  phrase  which,  as  it  stands  in  the  deed,  is  insensible.    Of 
such  a  construction  deduced  from  general  intention  we  have  a 
striking  example  in  the  case  of  Houston  v.  Nicolson,(a)  where  an 
estate  being  settled  on  Lady  Houston,  as  institute,  and  certain  heirs 
of  tailzie  and  provision,  it  was  declared  "  that  the  said  Lady  Hous- 
ton, her  heirs  of  tailzie,  shall  have  power,  each  of  them,  to  provide 
their  respective  husbands  and  wives  in  a  competent  liferent  out  of 
the  foresaid  estate,"  and  it  was  held  that  this  power  might  be  exer- 
cised by  the  institute, 

682.  The  principle  according  to  which  words  may  be  changed  words  not  to  t» 
for  the  purpose  of  giving  a  sensible  meaning  to  the  passage,  and  J^ffofiuMn- 
the  limits  of  its  application,  may  be  deduced  from  a  comparison  of  the  ^^^%' 
cases  of  Eglinton  v.  Montgomerie(b)  and  Norton  v.  Stirling.  (6)     In  Montgomene. 

(z)  Chapter  88.  the  case  of  Erskine,  petr.,  2  Feb.  I860, 12 

(y)  Chapter  21.  D.  649. 

(?)  See  the  rale  stated  in  Dick  ▼.  Dry*-         (b)  EgUnton  v.  Montgomery  (Bovrtrm- 

daU,  14  Jan.  1812,  F.C.  (p.  466.)  hill  case),  7  D.  426,  and  9  D.  1167 ;  8  July 

(a)  Houston  v.  NicoUon,  1766,  M.  2888,  1847,  6  Bell,  186. 
referred  to  and  treated  aa  authoritative  in         (c)  Notion  v,  Stirling,  14  D.  944 ;  22 

May  1866,  2  Macq.  206. 
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ohaftsb  zz.  the  BourtreehiU  case,  the  objection  to  the  deed  of  entail  was,  that  the 
prohibition  against  alienation  was  directed  against  selling,  alienat- 
ing, etc.,  "  either  redeemably  or  under  reversion."    It  was  argued 
that  the  common  form  was  "  irredeemably  or  under  reversion*  and 
that  the  omission  of  the  negative  particle  "  ir"  was  a  patent  cleri- 
cal error.    But  it  was  held  in  the  Court  of  Session,  and  afterwards  in 
the  House  of  Lords,  that  there  was  no  such  incongruity  or  absurdity 
in  the  prohibition  of  redeemable  sales  as  would  entitle  the  Court 
to  alter  the  language ;  that  there  was  a  sensible  meaning  attributable 
to  the  phrase,  and  that  construction  was  not  admissible  for  the 
purpose  of  converting  the  word  "  redeemably"  into  "  irredeemably. * 
In  Norton  v.  Stirling,  the  objection  was  that  the  irritant  clause,  as 
engrossed  in  the  Register  of  Tailzies  contained  the  introductory 
words,  "  In  case  the  said  J.  S.  or"  etc.,  "  shall  fail  to  neglect  or  obey 
or  perform  the  said  conditions  or  provisions  or  any  of  them,"  instead 
of  "  shall  fail  or  neglect."    This  error  was  held  to  be  remediable  by 
construction  ;  first,  because  there  were  words  in  the  antecedent  part 
of  the  sentence  directed  against  contravention  ;  and  secondly,  and 
chiefly,  because  the  expression  "  fail  to  neglect"  was  insensible  as 
it  stood,  and  because  there  was  only  one  way  of  correcting  the  mis- 
take so  as  to  make  sense  of  the  passage,  namely,  by  substituting  the 
word  "  or"  in  the  place  of  "  to."    The  case  was  contrasted  with  that 
of  Hoddam}(d)  as  to  which  it  was  observed  that  there  were  twenty 
ways  in  which  the  blank  in  the  sense  might  be  filled  up,  and  a 
Court  could  not  undertake  to  fill  up  the  blank  in  a  way  that  would 
constitute  a  valid  entail,  (e) 
"Or"  changed.        683.  But  the  most  characteristic  example  of  the  restoration  of 
wWdof    Yio-  a  P*888^  by  substituting  one  word  for  another,  is  the  changing  of 
lEtf^       "or"  into  "and"  in  contingent  destinations,  in  cases  where  vio- 
lence is  done  to  the  meaning  by  the  negligent  use  of  the  disjunctive 
particle.     The  cases  are  of  this  nature :  Where  a  disposition  or  be- 
quest is  made  contingent  on  the  occurrence  of  either  of  two  events 
(as  in  the  case  of  provisions  payable  at  majority  or  marriage)  the 
grantee  will  necessarily  acquire  a  vested  interest  if  only  one  of  the 
conditions  is  purified,  e.g.,  if  he  attain  the  years  of  majority,  though 
without  being  married.     The  proper  alternative  to  the  condition  of 
such  a  destination  is,  that  neither  of  these  events  should  happen ; 
and  accordingly,  where  there  is  to  be  an  ulterior  destination  con- 
tingent on  the  failure  of  the  first,  the  contingency  must  be  express- 
ed 80  as  to  negative  both  the  specified  events,  e.g.,  in  the  case  sup- 
posed, the  destination  over  would  only  take  effect  consistently  with 
the  primary  destination,  in  the  case  of  the  institute  dying  without 

(<*)  Sharp*  t.  Sharp,  1  S.  &  M'L.  694.  (e)  2  Macq.  218-215. 
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attaining  majority,  and  without  being  married.  But  by  a  confusion  chapter  k. 
of  ideas,  analogous  to  what  is  apt  to  occur  in  changing  the  signs  of 
an  algebraic  formula,  the  testator  is  not  un  frequently  made  to  give 
over  the  fund  in  the  event  of  the  institute  dying  without  attaining 
majority  ob  being  married,  the  effect  of  which  (if  literally  construed) 
is  to  deprive  the  institute  of  the  vested  interest  previously  given, 
and  to  make  the  gift  contingent  as  long  as  he  remains  unmarried. 
In  order  to  reconcile  the  several  parts  of  the  destination,  the  rule  of 
construction  was  established  at  an  early  period  in  the  history  of  this 
branch  of  the  law,  that,  in  such  cases,  the  word  "or"  should  be 
changed  into  "  and." 

684.  The  case  of  The  Earl  of  Home  v.  BothwelL  in  which  the  Death  « without 
principle  was  first  recognised,  is  thus  reported  by  Elchies:(/)  A  Jjty  orbelng  °~ 
bond  of  provision  to  a  brother  and  two  sisters  was  payable  at  their  m»rried-M 
mother's  death,  or  their  own  majority  or  marriage,  whichever  of  them 

should  first  happen,  provided  that  if  either  of  them  died  before  mar* 
riage  or  majority,  the  one-half  of  their  portion  should  accresce  to 
the  survivors.  One  of  them  long  survived  the  age  of  twenty-one, 
but  died  before  marriage,  and  therefore  the  Lord  Ordinary  found 
that  the  substitution  still  subsisted,  because  she  died  before  one  of 
these  events,  viz.,  marriage.  "But,"  says  the  learned  reporter, 
"  we  altered  the  interlocutor,  and  thought  the  particle  "  or"  was 
here  meant  conjunctive,  and  that  marriage  alone  would  have  put  an 
end  to  the  substitution,  though  she  had  not  been  major ;  and,  for 
the  same  reason,  we  found  that  her  majority  determined  it,  though 
she  was  not  married." 

685.  The  construction  here  recognised  was  not  uniformly  ad-  Construction 
hered  to,  and  was  only  finally  established  by  the  judgment  of  the  S^House  </ 
House  of  Lords  in  Grant  v.  Dyer{g)  where  the  point  was  raised  on  ^jrKjj1  Grant 


(/)  Earl  of  Home  v.  BothweU,  1747, 
Elch.  "Provisions  to  Heirs/'  No.  11;  M. 
2989.  The  same  construction  of  the  word 
"  or,"  in  the  case  of  a  contingent  or  exe- 
cutory limitation  oyer  has  been  establish- 
ed in  England,  and  on  the  same  ground. 
The  cases  are  fully  discussed  in  1  Jarman 
on  Wills,  3d  ed.  p.  471  et  seq. 

(g)  Grant  v.  Dyer,  1818,  2  Bow,  78.  On 
the  general  construction  of  the  word  "  or," 
see  the  judges'  opinions  in  Lamonv.  Stew- 
art, 4  Sh.  888,  N.E.  890.  The  mistake  of 
using  the  word  "  or  "  for  "  and"  in  a  des- 
tination over,  contingent  on  the  failure  of 
the  institute  without  attaining  majority, 
and  without  being  married,  occurs  in  many 
modern  settlements,  of  which  we  have  noted 

VOL  I. 


three  instances  among  the  reported  cases ; 
but  in  none  of  them  was  there  any  notice 
taken  of  the  peculiarity.  The  cases  are 
Campbell  v.  Reid,  12  June  1840,  2  D.  1084; 
Wright  v.  Ogilvie,  9  July  1840,  2  D.  1867, 
see  p.  1858;  and  Stewart  v.  Stewart,  17 
July  1861, 18  D.  1887.  In  the  last  of  these 
cases,  the  destination  over  was  made  con- 
tingent on  the  death  of  the  truster's  child- 
ren in  minority  or  without  children  surviving 
them,  words  which  would  prevent  the  insti- 
tutes from  ever  taking  a  vested  interest, 
since  it  could  not  be  known  until  their  re- 
spective deaths  whether  any  of  them  would 
be  survived  by  his  or  her  children.  Such 
cases  suggest  to  conveyancers  the  import- 
ance of  attending  closely  to  the  meaning  of 
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chaptii  ix.  the  interpretation  of  a  bequest  to  the  testator's  son,  payable  on  bis 
arriving  at  the  age  of  thirty-one,  or  being  married,  but  declared  to 
fall  into  the  residue  if  he  should  die  under  thirty-one  or  unmarried ; 
and  it  was  held  (reversing  the  judgment  of  the  Court  below)  that 
the  legatee  took  a  vested  interest  on  his  attaining  the  specified  age, 
though  unmarried, — the  word  "or"  in  the  gift  over  being  allowed 
to  be  read  as  if  it  were  "  and." 
iwth  "within  686.  The  case  of  Campbell  of  Jura ,(h)  which  is  commonly  cited 
<*withoat Itin  as  an  authority  for  the  conjunctive  construction  of  the  word  "  or " 
procreate."  jfl  noj.  g0  ea8j]y  brought  within  the  rule  which  authorises  the  con- 
version of  words  to  obviate  obscurity  or  inconsistency  in  a  testa- 
mentary provision.  In  this  case  it  was  provided  by  a  contract  of 
marriage  "  that,  if  the  marriage  dissolved  within  year  and  day  after 
the  solemnization  thereof  or  without  heirs  procreate  and  existing 
of  the  same,"  then  the  tocher  should  return  to  A.  C,  the  wife's 
father.  A  son  was  born  of  the  marriage,  but  he  predeceased  his 
mother,  who  died  after  the  marriage  had  subsisted  for  two  yean. 
It  was  held,  chiefly,  as  we  infer,  on  the  ground  of  the  improbability 
of  the  condition  being  intended  to  operate  during  the  whole  period 
of  the  marriage,  irrespective  of  its  duration,  that  the  tocher  did 
not  return  ;  the  condition  being  read  as  if  it  were  applicable  to  the 
contingency  of  the  dissolution  of  the  marriage  within  year  and  day 
and  without  a  child  existing  at  the  period  of  dissolution,  (f) 
Examples  of  the  687.  The  conjunctive  construction  of  the  word  "or"  has  also 
Sractto  of  C°n  ^een  admitted,  merely  in  respect  of  the  general  intention  and  pre- 
sumed object  of  the  provision  in  many  decided  cases  in  the  English 
courts,  of  which  we  shall  only  cite  one  example, — referring  to  Mr 
Jarman's  admirable  work  for  a  fuller  exposition  of  the  development 
of  this  branch  of  jurisprudence.  This  was  a  case  of  a  devise  to  a 
person  for  life,  subject  to  the  condition,  that  if  he  should  intermarry 
with  any  woman  not  having  a  competent  fortune,  or  without  the 
consent  of  trustees,  the  estate  should  not  vest.  The  devisee  mar- 
ried a  woman  with  a  competent  fortune,  but  omitted  to  obtain  the 
consent  of  the  trustees,  and  it  was  held  that  the  estate  vested  upon 
the  performance  of  either  part  of  the  conditional) 


"or." 


words  in  that  most  difficult  province  of 
their  art,  the  drafting  of  contingent  des- 
tinations. 

(A)  Campbell  v.  Campbell,  1757,  M.  2991. 

(t)  Compare  this  case  with  the  earlier 
decisions  in  Baillie  v.  SomervilU,  1677,  and 
NicoUonv,  Oswald,  1712,  M.  2987,  where 
the  strict,  and,  as  we  think  in  these  cases, 
correct  construction  of  the  conjunction  was 


allowed  to  prevail.  This  construction  was 
followed  in  the  recent  case  of  Murray1* 
Exr*.  v.  Murray,  31  Jan.  1868,  where  a  des- 
tination over,  in  case  of  the  legatee  marry- 
ing without  the  consent  of  curatory  was 
held  to  be  limited  in  intention  to  the  period 
of  minority. 

(k)  Long  v.  Denni*,  4  Bur.  2062. 
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CHAPTER  XXI. 

jOF  EXTEINSIC  EVIDENCE  IN  EXPLANATION  OF 

TESTAMENTARY  WRITINGS. 


688.  The  present  chapter  is  confined  to  an  exposition  of  the  rules  Limits  of  the 
of  law  which  determine  the  conditions  under  which  extrinsic  evi-  chapter.0 
dence  is  received  in  aid  of  the  interpretation  of  testamentary  instru- 
ments.   It  has  been  justly  observed  that  the  subject  is  only  a 
branch  of  the  general  system  of  rules  which  have  been  established 

for  the  correct  interpretation  of  wills,  and  that  its  application  can 
only  be  properly  understood  when  it  is  treated  in  subordination  to 
the  system  of  which  it  forms  a  part,  (a)  The  present  work,  how- 
ever, is  to  a  large  extent  devoted  to  an  exposition  of  the  principles 
of  construction  in  their  application  to  questions  of  testamentary 
succession ;  and  for  our  purpose,  it  will  not  be  necessary  to  inter- 
rupt the  course  of  our  observations  by  the  consideration  of  any 
questions  pertaining  to  the  general  doctrine  or  principles  of  con- 
struction. (6) 

689.  The  admissibility  of  extrinsic  evidence  in  aid  of  the  inter-  Division  of  the 
pretation  of  wills  depends  (as  is  implied  in  the  statement  of  the 8U  Ject' 
question)  upon  the  special  purpose  for  which  it  is  proposed  to  be  ad- 
duced.    The  cases  in  which  such  evidence  is  competent  and  admis- 
sible may  be  thus  classified :  (1)  For  the  purpose  of  enabling  the 

Court  to  Read  the  Will ;  (2)  For  the  purpose  of  Identifying  the 
persons  and  things  named  in  the  Will,  and  especially  those  which 
are  the  Subjects  or  the  Objects  of  the  disposition ;  (3)  For  the  pur- 
pose of  giving  a  Special  Meaning  to  the  words  of  the  will,  in  cases 
where  these  words  (if  taken  in  their  strict  and  primary  sense)  are 

(a)  Wigram  on  the  Admissibility  of  Ex-  is  liable  to  be  affected  by  a  variety  of  ele- 
triiiflic  Evidence,  4th  ed.f  p.  9.  men  to  (e.g.,  usage,  onerosity,  ret  interven- 

(b)  It  has  also  been  considered  expedi-  tut)  which  do  not  enter  into  the  consider- 
ed not  to  embarrass  the  discussion  with  ation  of  the  questions  in  relation  to  wills, 
illustrations  drawn  from  the  law  of  inter-  On  the  subject  of  contracts,  reference  is 
pretation  of  contracts,  as  to  which  the  ques-  made  to  Dickson  on  Evidence,  2d  ed.  pp. 
tion  of  the  reception  of  extrinsic  evidence  140-170. 
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CHAPTER  XXI. 


(1)  Transcrip- 
tion; (2)  Trans- 
lation ;  (3)  Ex- 
planation of 
terms;  (4)  Ex- 

{Sanation  of 
oreign  law. 


insensible  with  reference  to  extrinsic  circumstances ;  (4)  For  the 
purpose  of  proving  the  Testator's  Knowledge  of  material  facts, 
where,  by  any  rule  of  law,  such  knowledge  is  a  legitimate  element 
of  construction;  (5)  For  the  purpose  of  supporting  a  bequest  in 
contradiction  to  the  presumption  against  Double  Provisions ;  and  (6) 
For  the  purpose  of  proving  the  Particular  Intention,  where  the  will 
contains  words  of  description  which  are  applicable  indifferently  to 
more  than  one  person  or  thing,  (c) 

690.  I.  Evidence  for  the  Purpose  of  Enabling  the  Court  to 
Read  the  Will. — For  this  purpose  the  Court  may  require — (1)  a 


(c)  For  convenience  of  reference  we  here 
transcribe  the  Seven  Propositions  of  Sir 
James  Wigram,  V.-C.,  upon  which  the 
theory  of  exposition  of  that  eminent  au- 
thor is  founded.  The  work,  it  need  scarcely 
be  added,  has  attained  a  very  high  degree 
of  authority,  and  its  conclusions  have  in 
the  main  been  accepted  by  the  legal  pro- 
fession.   The  propositions  are  as  follows : 

"LA  testator  is  always  presumed  to 
use  the  words  in  which  he  expresses  him- 
self according  to  their  strict  and  primary 
acceptation,  unless  from  the  context  of  the 
will  it  appears  that  he  has  used  them  in  a 
different  sense ;  in  which  case,  the  sense 
in  which  he  thus  appears  to  have  used 
them  will  be  the  sense  in  which  they  are 
to  be  construed. 

"  2.  Where  there  is  nothing  in  the  con- 
text of  a  will  from  which  it  is  apparent 
that  a  testator  has  used  the  words  in  which 
he  has  expressed  himself  in  any  other  than 
their  strict  and  primary  sense,  and  where 
his  words  so  interpreted  are  sensible  with 
reference  to  extrinsic  circumstances,  it  is  an 
inflexible  rule  of  construction,  that  the 
words  of  the  will  shall  be  interpreted  in 
their  strict  and  primary  sense,  and  in  no 
other,  although  they  may  be  capable  of 
some  popular  or  secondary  interpretation, 
and  although  the  most  conclusive  evidence 
of  intention  to  use  them  in  such  popular 
or  secondary  sense  be  tendered. 

"  8.  Where  there  is  nothing  in  the  con- 
text of  a  will  from  which  it  is  apparent 
that  a  testator  has  used  the  words  in  which 
he  has  expressed  himself  in  any  other  than 
their  strict  and  primary  sense,  but  his 
words,  so  interpreted,  are  insensible  with 
reference  to  extrinsic  circumstances,  a 
Court  of  Law  may  look  into  the  extrinsic 
circumstances  of  the  case,  to  see  whether 
the  meaning  of  the  words  be  sensible  in 


any  popular  or  secondary  sense,  of  which, 
with  reference  to  these  circumstances, 
they  are  capable. 

"4.  Where  the  characters  in  which  a 
will  is  written  are  difficult  to  be  decipher- 
ed, or  the  language  of  the  will  is  not  under- 
stood by  the  Court,  the  evidence  of  persons 
skilled  in  deciphering  writing,  or  who  un- 
derstand the  language  in  which  the  will  is 
written,  is  admissible  to  declare  what  the 
characters  are,  or  to  inform  the  Court  of 
the  proper  meaning  of  the  words. 

"  6.  For  the  purpose  of  determining  the 
object  of  a  testator's  bounty,  or  the  subject 
of  disposition,  or  the  quantity  of  interest 
intended  to  be  given  by  his  will,  a  Court 
may  inquire  into  every  material  fact  re- 
lating to  the  person  who  claims  to  be  inter- 
ested under  the  will,  and  to  the  property 
which  is  claimed  as  the  subject  of  disposi- 
tion, and  to  the  circumstances  of  the  testa- 
tor, and  of  his  family  and  affairs,  for  the 
purpose  of  enabling  the  Court  to  identify 
the  person  or  thing  intended  by  the  testa- 
tor, or  to  determine  the  quantity  of  inter- 
est he  has  given  by  his  will. 

"  The  same  (it  is  conceived)  is  true  of 
every  other  dispu  ted  point,  respecting  which 
it  can  be  shown  that  a  knowledge  of  ex- 
trinsic facts  can,  in  any  way,  be  made  an- 
cillary to  the  right  interpretation  of  a  tes- 
tator's words. 

"  6.  Where  the  words  of  a  will,  aided  by 
evidence  of  the  material  facts  of  the  case, 
are  insufficient  to  determine  the  testator's 
meaning,  no  evidence  will  be  admissible  to 
prove  what  the  testator  intended ;  and  the 
will  (except  in  certain  special  cases;  see 
Proposition  7)  will  be  void  for  uncertainty 

"  7.  Notwithstanding  the  rule  of  law 
which  makes  a  will  void  for  uncertainty, 
where  the  words,  aided  by  evidence  of  the 
materi*!  facts  of  the  case,  are  insufficient 
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correct  transcript  of  the  will  into  legible  characters  ;  (2)  a  transla-  chapter  jm. 
tion  of  it ;  (3)  an  explanation  of  terms  of  art  used  in  it ;  and  (4)  ' 

an  exposition  of  any  roles  of  foreign  law  affecting  its  interpretation. 
Information  of  this  description  is  evidence  of  the  contents  of  the 
will.  (5)  Evidence,  moreover,  is  sometimes  required  for  the  pur- 
pose of  establishing  that  the  document  propounded  is  in  fact  the 
testator's  last  will,  or  a  part  of  it. 

691.  (I)  Transcription  of  the  will  may  either  be  of  the  whole,  as  words  illegibly 
where  it  is  written  in  a  foreign  character,  or  of  particular  words  JJH^f  or 
which  are  either  illegible,  or  erased,  or  written  in  cypher.   Evidence 
of  what  the  characters  are  or  were,  or  of  what  they  denote,  will  be 
admitted  according  to  circumstances.     We  have  selected  an  illus- 
tration applicable  to  each  of  the  cases.     In  Goblet  v.  Beechey,(d)  q^m^ 
the  testator,  who  was  a  sculptor,  bequeathed  to  the  plaintiff  "  all  Beee^y- 
the  marble  in  the  yard,  the  tools  in  the  shop,  bunkers,  mod.  tools 
for  carving,"  etc. ;  and  the  question  was,  whether  the  syllable  mod. 
(which  was  at  the  end  of  a  line,  and  apparently  part  of  an  unfinished 
word)  denoted  models,  which  were  works  of  art  of  considerable 
value,  or  was  to  be  read  in  conjunction  with  the  next  word,  as 
"  modelling  tools."    In  the  original  codicil,  the  letters  mod.  were 
followed  by  a  small  mark,  which  was  alleged  by  the  one  party  to 
be  the  letter  "  s,"  and  by  the  other  to  be  a  hyphen,  or  the  letter 
"g."    Sir  John  Leach,  V.-C,  remitted  to  the  Master  to  inquire 
what  the  testator  intended  by  the  word  in  question,  with  power  to 
call  to  his  assistance  persons  skilled  in  the  art  of  writing,  and  also 
persons  who  had  a  competent  knowledge  of  tools  and  articles  used 
in  statuary,  (e)    In  Glass/ords  Trs.  v.  Gla88ford,(f)  it  was  objected  GUusford  *. 
to  a  deed  of  entail  that  the  last  two  letters  of  the  word  dispone,  in  Gla^f°rd* 
the  prohibitory  clause,  were  written  on  an  erasure,  without  their 
being  noticed  in  the  testing  clause.     The  Lord  Ordinary  remitted 


to  determine  the  testator's  meaning,  Courts 
of  law,  in  certain  special  cases,  admit  ex- 
trinsic evidence  of  intention  to  make  certain 
the  person  or  thing  intended,  where  the  de- 
scription in  the  will  is  insufficient  for  the 
purpose. 

11  These  cases  may  be  thus  defined; 
where  the  object  of  a  testator's  bounty,  or 
the  subject  of  disposition  (i.e.,  the  person  or 
thing  intended),  is  described  in  terms  which 
are  applicable  indifferently  to  more  than 
one  person  on  thing,  evidence  is  admissible 
to  prove  which  of  the  persons  or  things  so 
described  was  intended  by  the  testator." 

The  first  proposition  is  a  rule  of  con- 
struction introductory  to  the  subject,  but 


not  necessarily  belonging  to  it.  The  se- 
cond and  third  are  correlative  propositions, 
and  are  comprehended  in  our  third  subdi- 
vision. The  fourth  proposition  corresponds 
to  our  first,  and  the  fifth  to  our  second  sub- 
division. The  sixth  and  seventh  proposi- 
tions, again,  are  correlative,  and  correspond 
to  our  sixth  sub-division.  Our  fourth  and 
fifth  sub-divisions  are  not  the  subject  of 
special  discussion  in  the  work  of  Sir  James 
Wigram. 

(d)  Goblet  v.  Beechey,  8  Sim.  24 ;  Wigram, 
App.  187,  189. 

(«)  Wigram,  App.  196. 

(/)  OlassforSs  Trs.  v.  Glassford,  7  July 
1864,  2  Macph.  1817. 


358  OP  EXTKINSIC  EVIDENCE  IN  EXPLANATION  OP  WILL& 

cMArrw  in.  to  Mr  Johnston,  engraver,  who  reported  that  the  letter  "n* 

written  on  an  erased  surface,  and  that  through  this  letter  "  n  "  an 
"  s,"  which  previously  filled  the  space,  might  be  easily  traced, 
thereby  establishing  that  the  word  originally  written  was  the  word 
"  dispose.* 
Willi  written  in       682.  Of  the  admission  of  evidence  for  the  purpose  of  reading 
fcaccto prove    expressions  written  in  cypher,  we  have  an  example  in  the  case  of 
the  d^Hcun    ^^  v*  Charmer.(g)    A  will  contained  the  following  bequest : — "  I 
give  and  bequeath  to  my  son  William  the  sum  of  t.  x.  x.  ;  to  my 
son  Robert  the  sum  of  o.  x.  x*    The  numerical  symbols  were  writ- 
ten in  pencil  in  the  original  will,  but  were  included  in  the  probate. 
It  appeared  that  the  testator  had  carried  on  the  business  of  a  jew- 
eller, and  had  in  the  course  of  his  business  used  certain  marks  or 
symbols  to  denote  prices,  etc.    Sir  John  Romilly,  M.-R.,  admitted 
extrinsic  evidence  to  prove  that,  according  to  the  system  of  notation 
used  by  the  testator,  the  letters  i.  x.  x.  and  o.  x.  x.  represented  the 
sums  of  £100  and  £200. 
wai  in  foreign        683.  (2)  A  will  expressed  in  a  foreign  anguage  is  read  by  the 
tWgTth©  me-  Court  through  the  medium  of  a  proved  translation.     In  Scotland, 
tr*Mi^ion?ved  *^e  c°mmi8sary-courts  confirm  either  the  original  will,  or  an  official 
probate  of  such  copy  issuing  from  a  court  in  which  it  has  previously  been  proved ; 
and,  in  either  case,  the  will,  if  expressed  in  a  foreign  language, 
must  be  accompanied  by  a  translation  into  English.    The  practice 
of  the  English  Court  of  Probate  differs  from  ours  in  regard  to  trans- 
lations.   Probate  is  not  granted  of  an  original  will  in  a  foreign  lan- 
guage, but  of  a  translation  only.    Where  probate  is  sought  of  an 
English  will,  previously  proved  in  a  foreign  jurisdiction  (through 
the  medium  of  a  translation),  two  courses  are  open.    Where  the 
Court  is  asked  to  grant  an  ancillary  administration  on  the  footing 
that  the  will  has  been  recognised  as  valid  by  the  foreign  court,  a 
re-translation  of  the  translation  so  recognised  must  be  produced ; 
but  where  probate  is  sought  of  the  document,  not  as  having  been 
recognised  by  the  foreign  court,  but  as  being  valid  by  the  law  of 
the  foreign  country,  it  proceeds  upon  a  certified  copy  of  the  original 
will.  (A) 
Translation  ism-       684.  A  translation  of  a  will,  even  when  issuing  from  a  Court  of 
o^Probate^*   Probate,  is  not  binding  on  a  court  of  construction,  if  the  accuracy 
onhfconrt  ofing  °*  ^e  translation  is  impugned  by  a  party,  (i)    And  where  conflict- 

Construction. 

(g)  Kelt  ▼.  Charmer,  28  Bear.  195.  a  lata  expressed  in  a  foreign  language,  the 

(A)  In  the  goods  of  Deshaie,  and  in  the  Judicial  Committee  of  the  Privy  Council 

goods  of  The  Countcst  de  Vigny,  84  L.  J.  Pr.  proceed  as  far  as  possible  on  their  own 

68.  knowledge  of  the  language,  under  refer- 

(t )  See  the  case  of  Enohin  y,   Wylie,  ence  to  dictionaries  or  works  of  authority. 

infra.    In  a  question  of  the  construction  of  See,  for  example,  Sircndat  v.  Saisse,  Law 
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ing  evidence  is  laid  before  a  court  as  to  the  meaning  of  an  expres-  ohaptu  m. 
sion  in  a  foreign  will,  the  court  must  determine  the  meaning  for 
itself,  by  examining  the  reasons  assigned  by  the  witnesses,  as  in 
any  other  case  of  conflicting  evidence  upon  matter  of  opinion.  In 
bucIi  a  case,  if  the  judge  is  conversant  with  the  foreign  language, 
his  knowledge  of  its  construction  will  of  course  enable  him  the 
better  to  appreciate  the  reasons  assigned  for  the  different  readings, 
or  he  may  obtain  from  books  or  private  sources  the  information 
necessary  to  enable  him  to  weigh  the  conflicting  opinions. (A) 

695.  (3)  The  reception  of  evidence  in  explanation  of  the  mean-  Evidence  in  «- 
ing  of  terms  of  art  is  matter  of  daily  practice  in  actions  upon  con-  fijjK1  «? iht 
tracts.     It  is  of  course  equally  admissible  where  such  terms  occur tenn80^  "*• 
in  a  will. (I)    And,  in  a  question  as  to  the  meaning  of  an  ancient 

deed,  the  Court  will  look  at  other  deeds  of  the  period  in  order  to 
explicate  its  phraseology,  (m) 

696.  (4)  Reference  is  made  to  the  introductory  chapter  on  In-  Evidence  of  fo- 
ternational  Law  for  a  statement  of  the  conditions  under  which  re-  Jei«°.Uwi 

function  ot  con- 

sort  may  be  had  to  foreign  law  in  the  interpretation  of  a  will,  and  strung  the  will 
of  the  effect  to  which  evidence  of  the  foreign  law  is  received  by  gated. 
the  court  of  construction,  (ft)  For  the  present  purpose  it  is  suffi- 
cient to  state  that,  according  to  the  latest  and  most  authoritative 
dicta,  the  function  of  construing  the  will  is  always  to  be  exercised 
by  the  Court,  not  delegated  to  counsel ;  and  the  opinions  of  counsel 
learned  in  the  law  of  the  foreign  country  are  only  received  for  the 
purpose  of  informing  the  Court  of  the  rules  of  law  applicable  to  the 
construction  of  the  testamentary  instrument,  and  to  enable  the 
Court  to  put  a  proper  construction  upon  the  instrument,  (o) 


Rep.,  1  P.  G.  Ap.  152,  and  Adv.-Qen.  v. 
Bnmeaut  Id.  p.  169,  on  appeal  from  the 
Mauritius. 

(k)  Thus,  in  the  course  of  the  argument 
on  the  construction  of  a  phrase  in  a  will 
in  the  Russian  language,  the  question 
being  whether  two  substantives  were  both 
governed  by  the  proposition  "in,"  the 
Lords  Justices  in  Chancery  inquired  of 
a  gentleman  in  court  conversant  with  the 
language,  whether  there  was  a  word  in 
the  original  corresponding  to  "in,"  and 
whether  the  two  nouns  were  both  in  the 
same  case,  and  both  governed  by  the 
proposition.  Upon  the  information  thus 
obtained,  their  Lordships  expressed  them- 
selves as  being  satisfied  that  the  passage 
had  been  correctly  translated ;  Enokin  v. 
WyUe,  29  L.  J.  Ch.  844,  846. 


(I)  Goblet  v.  Beeehey,  8  Sim.  24,  where 
evidence  was  taken  as  to  the  meaning  of 
the  terms  "  bunkers"  and  "  models,"  part 
of  the  apparatus  of  a  sculptor's  establish- 
ment. 

(m)  Ker  v.  Innes,  per  Lord  Eldon,  6 
Pat.  425,  where  his  Lordship  observed 
that  he  looked  at  a  deed  (being  one  of 
those  referred  to  in  the  argument)  not  as 
being  connected  with  the  history  of  the 
case,  but  to  see  what  woe  the  Scotch  law 
language  of  the  period. 

(n)  Supra,  chapter  2,  section  8. 

(o)  Campbell" s  Exrx.  v.  CUntorit  Tre.,  22 
June  1866,  4  Macph.  858.  This  was  the 
method  of  construction  followed  by  the 
House  of  Lords  in  two  recent  cases  of 
great  importance,  Enohin  v.  WyUe,  10  H. 
L.  Ca.  p.  1,  81  L.  J.  Ch.  402,  and  The 
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r haftie  xxi.  697.  The  duty  of  a  court  of  construction  in  relation  to  the  in- 
Rufes  uid  down  terpretation  of  a  foreign  instrument  is  thus  summarised  in  the 
jF- sT  HtL*  h  'ea(^'n8  option  in  the  case  of  The  Duchess  Di  Sora  v.  Phillips :(p) 
rkiUip*  "  Where  a  written  contract  is  made  in  a  foreign  country,  and  in  a 

foreign  language,  the  Court,  in  order  to  interpret  it,  must  first  ob- 
tain a  translation  of  the  instrument;  secondly,  an  explanation  of  the 
terms  of  art  (if  it  contains  any) ;  thirdly,  evidence  of  any  foreign 
law  applicable  to  the  case ;  and  fourthly,  evidence  of  any  peculiar 
rules  of  construction,  if  any  such  rules  exist,  of  the  foreign  law. 
With  this  assistance  the  Court  must  interpret  the  contract  itself 
on  ordinary  principles  of  construction." 
Evidence  to  686.  (5)  Extrinsic  evidence  is  also  necessarily  admitted  for  the 

u^taJTtnuir  purpose  of  establishing  that  the  instrument  propounded  is  in  reality 
to^t  tho  la8t  w111  of  the  testator.  This  involves  not  only  the  reception 
of  evidence  in  support  of  the  facts  stated  in  the  attestation  clause, 
where  the  authenticity  of  the  will  is  challenged,  (q)  but  also  the 
inquiry  whether  a  holograph  unattested  writing  was  intended  to 
operate  as  a  will,  or  as  a  paper  of  instructions,  (r)  In  the  cases 
which  come  before  the  Courts  the  evidence  is  rarely  direct,  and 
resort  is  had  to  inferences  from  correspondence,  from  conversations 
of  the  deceased  person  with  his  family  or  agents, (V)  and  even  from 
the  situation  of  the  document  when  found  in  his  repositories,  (f) 
Evidence  of  the  like  description  is  admitted  in  relation  to  questions 
of  revocation  by  cancelling  or  destroying  a  testamentary  instrument 
animo  et  facto,  and  in  the  converse  case  of  a  proving  of  the  tenor 
of  a  will  or  settlement  accidentally  destroyed,  (u)     The  question 


Dueheu  Di  Sora  v.  Phillip*,  10  H.  L.  Ca. 
624,  38  L.  J.  Ch.  129.  Any  doubt  which 
may  have  been  entertained  as  to  the  pro- 
vince of  a  court  of  construction  in  such 
questions  must  yield  to  the  unanimous 
opinion  of  the  judges  constituting  the 
court  of  appeal  in  the  latter  case. 

(p)  10  H.  L.  Ca.  683,  per  Lord  Cran- 
worth.  And  see  the  more  elaborate  opi- 
nion of  Lord  Chelmsford  in  support  of 
this  view,  pp.  686-642. 

(q)  For  the  purpose  of  entitling  a  foreign 
will  to  probate  or  confirmation,  a  certifi- 
cate of  foreign  counsel  that  the  will  is 
valid  and  authentic  according  to  the  law 
of  the  country  where  it  is  made,  is  prima 
facie  evidence;  In  the  goods  of  Deshai*, 
84  L.  J.  Pr.  68. 

(r)  Munro  v.  CWfe,  1818,  1  Dow  487 ; 
Ingli*  v,  Harper,  18  Oct.  1831,  6  W.  & 
S.  785.     In  the  latter  case,  the  question, 


whether  a  certain  letter  formed  part  of  a 
will,  was,  by  the  House  of  Lords,  ordered 
to  be  submitted  to  a  jury,  a  precedent 
which,  for  obvious  reasons,  has  not  been 
followed  in  any  subsequent  case. 

(«)  Munro  v.  CoutU,  1  Dow,  437,  and 
cases  cited  infra,  note  (*). 

(t)  Ingli*  v.  Harper,  supra;  see  Lord 
Eldon's  observations  on  this  element  of 
proof,  6  W.  &  S.  794.  Also  Low*m  v. 
Ford,  20  March  1866,  4  Macph.  631; 
Scott  v.  SceaUe,  4  Feb.  1864,  2  Macpb. 
613 ;  Batrd  v.  Japp,  15  July  1856,  18  D. 
1246;  Grant  v.  Stoddart,  27  Feb.  1849, 
11  D.  860,  866-6. 

(«)  Natmyth  v.  Hare,  27  July  1821,  1 
Sh.  (Ap.  Ca.)  65 ;  Laing  v.  Bruce,  20  Nov. 
1838,  1  D.  69;  Dow  v.  Dow,  30  June 
1848,  10  D.  1465 ;  Falconer  v.  Stephen,  9 
Dec.  1848,  11  D.  220;  Cunningham*  v. 
MowaVe  7V.,  17  July  1851,  13  D.  1376. 
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-whether  a  partial  deletion  or  obliteration  was  the  result  of  acci-  qhaptkb  m. 
dent  or  design  is  clearly  a  question  of  evidence,  and  would  seem 
to  be  open  to  inquiry,  whether  the  object  were  to  show  that  the  de- 
letion was  accidentally  done  by  the  testator,  or  by  another  hand. (as) 

699.  In  relation  to  the  cognate  question  of  the  ademption  of  Evidence  in  re- 
legacies,  evidence  may  of  course  be  adduced  establishing  the  acts  tionT  emp 
of  alienation  whereby  the  gift  is  alleged  to  be  adeemed,  as  to  the 

nature  of  which  a  general  reference  to  a  preceding  part  of  the  work 
may  suffice,  (y) 

700.  II.  Evidence  fob  the  Pubpose  of  Identifying  the  Persons  identification  of 
and  Things  named  in  the  Will.' — This  kind  of  evidence  is  most  object*  oTthe11 
usually  resorted  to  for  the  purpose  of  ascertaining  the  particular  ^^S^7 
persons  who  are  interested  under  the  will,  and  the  particular  things 

which  are  the  subjects  of  disposition.  The  rule  which  admits  such 
evidence  is,  however,  not  confined  to  the  case  of  the  identification 
of  the  subjects  and  objects  of  the  grant ;  and  it  is  clear  that  where 
a  person  or  thing  is  even  incidentally  referred  to  in  a  will,  it  must 
be  competent  to  inquire  whether  there  be  in  return  naturd  a  person 
or  thing  answering  to  the  description,  and  to  admit  evidence  of  such 
surrounding  circumstances  as  are  necessary  to  make  the  allusion  in 
the  will  intelligible.  But  as  a  bequest  is  certain  where  the  subject 
given  and  the  person  to  whom  it  is  given  are  ascertained,  every 
question  of  identification  may,  for  practical  purposes,  be  treated  as 
having  relation  either  to  the  subject  or  to  the  object  of  the  disposi- 
tion. 

701.  A  person  or  thing  is  evidently  only  then  correctly  and  imperfect  desfc- 
sufficiently  designed  when   the  words   of  the  will  (without  any  certain  by  evi- 
knowledge  on  the  part  of  the  reader  of  the  person  or  circumstances  a^drcum-*™" 
of  the  testator)  are  sufficient  to  distinguish  such  person  or  thing  8tUkCes- 
from  all  others ;  as  in  the  case  of  a  legacy  to  the  clergyman  of  a 

certain  parish  when  there  is  only  one  such  parish,  or  of  a  disposi- 
tion of  a  house  in  a  certain  town,  described  by  the  street  and  number 
of  the  street,  or  by  reference  to  a  map.  Such  designations  obviously 
do  not  give  rise  to  questions  of  identification.  A  designation  may, 
however,  be  so  defective  as  not  to  indicate  any  particular  person  or 
thing  to  one  who  is  ignorant  of  the  circumstances  of  the  testator  and 
his  family,  but  may  be  rendered  definite  and  certain  by  evidence  of 
those  circumstances ;  in  which  case  the  maxim  applies,  id  certum 
habetur,  quoad  certum  reddi  potest     Or  again,  a  designation  may 

(z)  Evidence  is  not  admitted  for  the  grantor.     See  Lord  Lyndhurst's  opinion 

purpose  of  showing  that  material  unau-  in  Grant  v.  Shepherd,  6  Bell,  171-2 ;  Reid 

thenticated   erasures  were    made  before  v.  Redder \  12  Sh.  781. 
subscription  or  by  the  authority  of  the         (y)  Chap.  18,  sect.  8. 
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rafe  to  general 


cunn  ul  be  bo  inaccimte  as,  priwea  /brie,  to  indicate  a  different  person  or 
thing  from  the  one  intended,  and  yet  the  true  meaning  may  be 
rendered  certain  by  evidence  connecting  the  testator  with  the 
subject  of  the  designation. 
at  tit*  702.  These  observations  are  applicable  to  general  and  collective 
words  of  designation  as  well  as  to  individual  names.  Words  de- 
scriptive of  classes  of  persons,  or  even  of  relationship,  have  different 
meanings  assigned  to  them  in  different  countries.  A  legacy  by  a 
Scotchman  to  establish  an  "  hospital  *  was  sustained  as  a  trust  for 
founding  an  educational  institution  ;(a)  the  same  term  used  in  the 
will  of  an  Englishman  would  be  understood  to  apply  to  an  estab- 
lishment for  the  cure  of  diseases.  A  bequest  in  favour  of  "  godly 
persons,"  and  "  godly  preachers  of  Christ's  holy  gospel,9  receives  an 
interpretation  in  conformity  with  the  religious  persuasion  of  the 
testator. (b)  So  also  in  the  case  of  estate, — the  word  "  stock*  will 
receive  a  different  interpretation  according  as  the  testator  is  a  mer- 
chant, a  farmer,  or  a  fund-holder ;  "  books,"  according  as  he  is  an 
author,  a  publisher,  or  a  collector;  "jewels,  clothes,"  Ac.,  according 
as  he  is  a  wearer  or  a  vendor  of  the  articles.  Accordingly  it  has 
become  an  established  rule  of  interpretation  that,  for  the  purposes 
of  identification,  the  Court  may  inquire  into  every  material  fact 
relating  to  the  person  who  claims  to  be  interested  under  the  will, 
to  the  property  which  is  claimed  as  the  subject  of  disposition,  and 
to  the  circumstances  of  the  testator  and  his  family  and  affairs,  (c) 
The  kind  of  evidence  upon  which  a  court  of  construction  will  pro- 
ceed is  best  illustrated  by  the  cases  which  have  occurred  in  practice. 
identification  of  703.  (l)  Confining  our  attention  in  the  first  place  to  the  identi- 
object  of  the  fication  of  the  persons  or  subjects  of  the  disposition,  we  begin  with 
roUnomw  or  the  simplest  case,  the  identification  of  an  individual  grantee.  Where 
miide,criptiolL  the  name  is  correctly  given,  but  the  designation  is  defective,  the 
identity  of  the  claimant  with  the  person  designed  in  the  will  usually 
admits  of  being  established  by  circumstances  connecting  the  claim- 
ant with  the  testator.  Errors  of  spelling,  the  omission  of  one  of 
the  legatee's  Christian  names,  etc.,  are  disregarded,^)  and  more 


(a)  Magi,  of  Dundee  v.  Morris,  1  May 
1868,  8  Macq.  184. 

(6)  Shore  v.  Wilson  (Lady  HewUtfs 
Trust),  9  Clark  &  Fin.  866.  On  this  prin- 
ciple, also,  where  any  dispute  arises  as  to 
the  proper  administration  of  a  trust  for 
purposes  of  a  benevolent  or  religions  cha- 
racter, the  Court  will  inquire  into  the  re- 
ligious tenets  of  the  society  with  which  the 
trust  is  connected,  and  will,  if  necessary, 
declare  what  the  doctrines  of  the  society 


are,  and  whether  they  have  been  adhered 
to;  Davidson  v.  Aikman,  16  Nov.  1808,  Iff. 
14,692  (interlocutor) ;  and  cases  cited  infra, 
chapter  24,  j  849,  ei  esq. 

(e.)  Wigram,  p.  66  (Proposition  6). 

(<*)  Morton  v.  Hunter,  26  Nov.  1880,  4 
W.  &  8.  879 ;  Madams  v.  Madame,  16  June 
1862, 14  D.  870 ;  Ado.-Gen.  v.  Lord  Forbes, 
1  Feb.  1761,  1  Pat.  482.  But  the  Court 
will  not  admit  extrinsic  evidence  for  the 
purpose  of  proving  that  an  erasure  in  a 
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material  errors  of  nomenclature  are  removed  by  evidence  of  cir-  qbaptxb  xxi. 
cxumstances  accounting  for  the  mistake. (c)     The  principle  is  illus-  KeiUery.Thom- 
t rated  by  a  case  where  a  legacy  bequeathed  to  "  Janet  Keiller  or  *»'• Tn- 
W  illiamson,  confectioner  in  Dundee/'  was  claimed  by  Agnes  Keiller, 
widow  of  Wedderspoon,  who  had  been  a  confectioner  in  Dundee. 
This  person  had  a  sister,  Janet  Keiller,  married  to  a  seaman  named 
^Whitton,  residing  in  Broughty  Ferry,  near  Dundee,  and  the  trustees 
of  the  settlement  brought  an  action  for  determining  which  of  them 
h&cL  right  to  the  legacy.     Janet  Keiller  did  not  claim.     Agnes 
Keiller  or  Wedderspoon  founded  her  claim  on  the  circumstance 
that  in  five  previously  executed  wills,  with  eight  codicils  (which 
-were  all  holograph),  found  in  the  truster's  repositories,  she  was 
named  Keiller,  and  designed  confectioner  in  Dundee,  being  de- 
scribed in  one  as  "  Janet  Keiller,  confectioner  in  Dundee  ;"  in  an- 
other as  "  Keiller,  spouse  to  Wedderspoon,  confectioner  in  Dundee ;" 
while,  in  a  third,  a  legacy  was  left  to  "  Helen  Smith,  whom  Mrs 
Wedderspoon  takes  the  charge  of,"  and  it  was  proved  that  the 
claimant  had  been  in  the  habit  of  corresponding  with  the  testator, 
and  receiving  money  from  him  for  behoof  of  Helen  Smith.     The 
claimant  being  thus  identified  as  the  person  described  in  these  vari- 
ous wills  and  codicils,  it  was  suggested,  in  explanation  of  the  mis- 
nomer, that  the  clerk  who  copied  out  the  trust-deed  had  erroneously 
transcribed  Williamson  instead  of  Wedderspoon  from  the  holograph 
wills ;  and  the  Court  adopted  the  suggestion,  being  "  clearly  of 
opinion  that  no  other  person  could  be  meant  except  the  claimant.  (/) 
In  a  subsequent  case  arising  out  of  the  same  succession,  a  legacy 
to    "  William  Keiller,  confectioner  in  Dundee,"  was  claimed  by 
William  Keiller,  confectioner  in  Montrose,  and  by  James  Keiller, 
confectioner  in  Dundee  ;  but  William  having  withdrawn  from  the 
competition,  the  Court  preferred  James,  being  satisfied  that  he  was 
the  person  to  whom  the  legacy  was  given.    It  appeared  that  James 
was  a  relation  of  the  testator,  and  had  been  intimate  with  him  ; 
that  he  was  the  only  confectioner  of  the  name  of  Keiller  in  Dundee ; 
and  that  William  Keiller  had  never  been  a  confectioner  there,  and 
had  not  been  a  confectioner  at  all  until  a  few  months  before  the 
death  of  the  testator,  (g) 


proper  name  in  a  tested  will  was  made  at 
the  request  of  the  testator,  and  for  the  pur- 
pose of  correcting  a  misnomer ;  Reid  v. 
Kedder,  24  June  1884,  12  Sh.  781. 

(e)  Keiller  v.  Thomson's  Tr*.t  infra. 

(/)  Keiller  r.  Thornton'*  Tr*.t  15  Dec. 
1824,  8  Sh.  896,  N.  E.  279. 

{0)  Keiller  v.  Thornton*  Tr*.t  16  June 


1826,  4  Sh.  724,  N.  E.  780.  Mr  Dickson, 
whose  abstract  of  these  cases  we  have  fol- 
lowed, expresses  a  doubt  whether  the  de- 
scriptions were  not  so  erroneous  as  to  be 
irremediable,  and  suggests  that  the  Court 
in  effect  made  the  bequest  which  the  tes- 
tator intended,  but  failed  to  express  (Law 
of  Evidence,  }  208). 
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FtO. 


BtiU  ▼.  Ho**. 


Ascertainment 
of  persons  an- 
swering to  a 
general  detiq- 
naiio  pernon- 
arum. 
M'lntyre  r. 
Fuirrte. 


Grantee  de- 
signed by  a 
pseudonym  or 
nickname. 
Let  j.  Pain. 


704.  In  illustration  of  the  media  of  identification  we  shall  here 
introduce  two  of  the  best  known  of  the  numerous  English  cases  on 
the  subject  In  Beaumont  v.  FeO^h)  the  testator  gave  a  legacy 
of  £500  to  Catherine  Earnley.  No  person  of  that  name,  but  one 
Gertrude  Yardley  claimed  the  legacy.  By  the  proofs  it  appeared 
that  the  testator  s  voice,  when  he  made  his  will,  was  very  low  and 
hardly  intelligible ;  that  the  testator  usually  called  the  claimant 
"  (ratty/"  which  the  scrivener  who  took  instructions  for  drawing  the 
will  might  easily  mistake  for  Katy ;  and  that  the  said  scrivener,  not 
well  apprehending  the  name,  the  testator  directed  him  to  J.  S.  and  his 
wife  to  inform  him,  who  afterwards  declared  that  Gertrude  Yardley 
was  the  {>erson  intended.  It  was  morever  proved  that  the  testator 
in  his  lifetime  had  declared  that  he  would  do  well  for  her  by  his 
will  The  Court  considered  that  in  this  case,  the  name  only  was 
mistaken ;  and  that  it  was  very  material  that  no  such  person  as 
Catherine  Earnley  claimed  the  legacy,  which,  together  with  the 
proofs  already  mentioned,  was  sufficient  to  entitle  the  plaintiff  to 
the  legacy. 

706.  In  Still  v.  Hoste,  a  testatrix  bequeathed  the  sum  of  £100 
"  unto  Sophia  Still,  the  daughter  of  Peter  Still,  of  Russell  Square. 
Peter  Still  had  only  two  daughters,  named  respectively  Selina  and 
Mary  Ann.  The  attorney  who  made  the  will,  and  another,  proved 
that  Selina  was  the  person  meant,  and  the  case  was  referred  to  the 
Master  by  the  Vice-Chancellor,  with  a  declaration  of  his  opinion 
that  Selina  Still  was  the  person  entitled  to  the  legacy,  (t) 

706.  Where  legacies  are  given  to  individuals  under  a  general 
designatio  personarumy  evidence  is,  of  course,  admissible  to  prove 
that  a  claimant  is  one  of  the  persons  answering  the  description. 
As  in  M'Intyre  v.  Fairrie's  Trs.y(k)  where  a  person  claiming  the 
benefit  of  a  legacy  to  each  of  the  testator's  domestic  servants  who 
should  be  in  his  service  at  the  time  of  his  death  was  allowed  to 
prove  that  she  had  taken  charge  of  the  place  of  business  of  a  firm 
of  which  the  testator  was  a  leading  partner,  had  served  him  daily 
with  his  luncheon  there,  and  was  in  the  habit  of  assisting  at  his 
residence  when  there  was  company.  On  these  indictee,  the  claim- 
ant was  found  to  be  a  domestic  servant  within  the  meaning  of  the 
bequest,  and  to  be  entitled  to  the  legacy. 

707.  In  other  cases,  evidence  has  been  admitted  to  prove  that 
the  testator  had  habitually  called  a  certain  person  by  a  peculiar 
name,  which  he  had  introduced  into  his  will.     The  case  of  Lee  v. 

« 

(h)  Beaumont  t.  FeU,  2  P.  Wms.  140.  (Jfc)  M'Intyre  ▼.  Fairrie'e  Tre.,  12  Not. 

(0  Still  v.  Hoete,  6  Madd.  192 ;  Wig-      1868,  2  Macph.  94. 
ram,  pp.  119-121. 
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JPatn,(l)  decided  by  Sir  J.  Wigram,  V.-C,  is  an  example.  A  be-  qbaptkb  xxi. 
quest  to  "  Mrs  and  Miss  Bowden,  of  H.,  widow  and  daughter  of  the 
Rev.  Mr  Bowden,"  was  claimed  by  Mrs  and  Miss  Washbourne, 
widow  and  daughter  of  a  dissenting  clergyman  of  that  name.  The 
claim  was  sustained  on  proof  that  Mrs  Washbourne's  maiden  name 
was  Bowden,  that  the  testatrix  had  been  intimate  with  her  family, 
that  she  had  been  in  the  habit  of  calling  the  claimants  by  the 
name  of  Bowden,  and  on  the  mistake  being  pointed  out,  had  ac- 
knowledged it. 

708.  Bequests  to  societies  constituted  for  religious  or  benevo-  identification  of 
lent  purposes,  or  to  official  persons  as  trustees  for  such  purposes,  S^atioM  and 
not  unfrequently  give  rise  to  questions  of  identification  which  fall  {|^re£f&ceEffect 
to  be  determined  by  extrinsic  evidence  under  similar  conditions  to  of  misnomer. 
those  which  obtain  in  relation  to  the  identification  of  individuals. 
A  partial  misnomer  will  not  vitiate  the  bequest,  and  evidence  is 
admissible  to  account  for  the  error ;  as  in  the  case  of  an  appoint- 
ment of  the  "  Moderator  of  the  City  of  Aberdeen  "  (instead  of  Synod 
of  Aberdeen)  as  a  trustee  for  certain  charitable  purposes.(w)    A  be- 
quest, however,  may  be  so  inaccurately  worded  as  to  create  a  doubt 
which  of  two  existing  societies,  similar  in  their  names  and  functions, 
is  entitled  to  the  money.     The  case  of  the  Scottish  Missionary  So-  Case  of  the 
ciety  was  of  this  nature,  (n)     A  legacy  to  "  The  Scottish  Mission-  l^fodety. 
ary  Society  of  the  Established  Church  "  was  claimed  by  the  Scot- 
tish Missionary  Society,  which  was  not  specially  connected  with 
any  religious  denomination,  and  by  the  Home  Mission  Committee 
of  the  General  Assembly  of  the  Church  of  Scotland.     It  appeared 
that,  some  time  prior  to  the  date  of  the  will,  the  testatrix  had 
been  in  the   habit  of  subscribing  to  the  funds  of  the   Scottish 
Missionary  Society ;  that  it  was  the  only  Society  answering  to 
the  terms  of  the  leading  designation,  that  its  purposes  were  those 
of  a  missionary  society — namely,  the  dissemination  of  the  Christian 
religion  in  heathen  countries,  that  the  Society  included  among  its 
members  and  officers  some  of  the  leading  ministers  and  laymen  of 
the  Established  Church,  and  that  the  testatrix  was  cognisant  of  the 
names  and  objects  of  the  General  Assembly's  missionary  schemes, 
as  shown  by  her  having  left  a  legacy  to  one  of  them  under  its  pro- 
per appellation.     The  judges  being  all  of  opinion  that  the  legacy 
denoted  an  individual  object,  and  not  merely  a  general  intention, 

(I)  Lee  v.  Pain,  4  Hare,  251.  -  claims  of  the  Irish  Charter  School  Society, 
(m)  Synod  of  Aberdeen  v.  Dr  Milne' §     and  Society  for  Promoting  Christianity  among 

Trs.,  25  Feb.  1847,  9  D.  745.  the  J  ewe,  in  Somervail's  case,  8  Sh.  870 

(n)  Scottish  Missionary  Society  v.  Home      Gordon1  s  Hospital  v.  Ministers  of  Aberdeen 

Mission  Committee  of  the  Church  of  Scotland,     8  July  1881 1  9  Sh.  909. 

19  Feb.  1858,  20  D.  684.    And  see  the 
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OBATTtm  XXI. 


Effect  of  t»- 
BmnptioD  of  new 
name,  where  be- 
quest given  to  a 
society  under  its 
original  name. 


Ascertainment 
of  societies  or 
institutions 
answering  to  a 
general  desig- 
nation. 

Duff*  Trs.  t. 
Scripture 


it  was  held  that  the  claimants  representing  the  Mission  or  Scheme 
of  the  Church  of  Scotland  were  not  entitled,  because,  1st,  the  name 
of  that  scheme  did  not  at  all  correspond  with  the  name  or  designa- 
tion in  the  will ;  2d,  the  purposes  of  that  scheme  (home  missions) 
did  not  correspond  with  the  proper  character  of  a  missionary  so- 
ciety ;  and,  3d,  the  testator  had  given  another  legacy  to  the  scheme 
under  the  name  of  the  Home  Mission,  which  made  it  improbable 
that  she  meant  to  give  this  legacy  to  the  same  object  under  a  to- 
tally different  designation.  It  was  further  held  that  the  Scottish 
Missionary  Society  was  entitled,  and  that  the  bequest  was  not  void 
for  uncertainty,  because,  1st,  the  correct  and  complete  name  of  the 
society  was  set  forth  in  the  bequest,  which  was  a  strong  point  in 
its  favour ;  and  2d,  the  false  or  erroneous  description,  "  of  the  Es- 
tablished Church,19  was  unimportant,  as  it  did  not  destroy  the  iden- 
tification, and  merely  brought  the  case  within  the  well-known  rule 
of  falsa  demonstratio.(o) 

709.  A  society,  secular  or  religious,  may  change  its  name,  either 
as  a  result  of  amalgamation  with  kindred  societies,  or  to  make  the 
name  correspond  with  some  extension  of  the  objects  of  the  society, 
or  of  the  area  of  its  operations.  In  such  a  case,  and  notwithstand- 
ing changes  both  of  name  and  of  organisation,  a  legacy  to  the  so- 
ciety under  its  original  name  will  be  good,  and  may  be  claimed  by 
the  society  under  its  assumed  name, — the  elements  of  continuity  of 
title  and  identity  of  purpose  being  proved  to  the  satisfaction  of  the 
Court,  (p) 

710.  In  other  cases,  bequests  to  societies  are  given  in  terms 
which  clearly  are  not  intended  to  apply  to  a  specific  society  known 
to  the  testator,  but  to  a  society  or  societies  answering  the  descrip- 
tion, if  such  exist.  The  case  of  Duff's  Trs.  v.  Societies  of  Scripture 
Headers  (q),  is  an  instance  of  such  a  designatio  societatum  arising 
under  two  legacies,  contained  in  different  codicils.  By  the  first 
the  testator  bequeathed  "  to  the  Societies  of  Scripture  Readers,*  in 
nine  towns  therein  named,  the  interest  of  his  Peninsular  East  India 
Railway  funds.  By  the  subsequent  writing  he  left  a  sum  of  money 
to  the  constituted  authorities  of  certain  towns  for  similar  purposes. 
The  two  bequests  being  found  by  the  Court  to  be  distinct,  the  case 
was  remitted  to  the  Lord  Ordinary  to  dispose  of  the  claims  under 
the  first  bequest,  and  an  interlocutor  was  pronounced  finding  that 


(o)  Per  Lord  Neares,  20  D.  641-2. 

(p)  Pringle  ▼.  M.  of  TweeddaU,  16  Dec. 
1828,  2  Sh.  688,  N.  £.  506 ;  Sommervail  v. 
Edinburgh  Bible  Society,  et  al.„  infra,  (Scot- 
tish Missionary  Society's  claim). 


(q)  Duff's  Trt.  v.  Societies  of  Scripture 
Readers,  19  Feb.  1862,  24  D.  662 ;  claim 
of  the  Irish  Schools  in  SommervaiTs  case, 
22  Jan.  1880,  8  Sh.  870. 
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there  were  societies  answering  the  designation  in  only  four  of  the  chapter  xxi. 
nine  towns  named,  and  these  were  accordingly  preferred  to  the  ex- 
tent of  four-ninths  of  the  sum  bequeathed,  (r) 

711  (2)  The  identification  of  the  subject  of  disposition  is  go-  identification 
veraed  by  the  same  rules  in  relation  to  evidence,  and  the  effect  °( S^^lo! 
of   erroneous  and  imperfect  designations,  as  in  the  case  of  identifi- 
cation of  a  person  or  object.     A  description,  though  incorrect  in 
Boxne  particulars,  may,  with  reference  to  extrinsic  circumstances, 

be  absolutely  certain,  or,  at  least,  sufficiently  so  for  the  purposes  of 

identification, — as  where  a  false  description  is  superadded  to  one 

which,  if  standing  alone,  is  correct.     "  Thus,  if  a  testator  devise 

bis   black  horse,  having  only  a  white  one,(*)  or  devise  his  freehold 

houses,  having  only  leasehold  houses,(£)  the  white  horse  in  the  one 

case   and  the  leasehold  houses  in  the  other  would  clearly  pass. 

In  these  cases,  the  substance  of  the  subject  intended  is  certain,  and 

if   there  be  but  one  such  siibstance,  the  superadded  description, 

though  false,  introduces  no  ambiguity ;  and  as  by  the  supposition 

the  rejected  words  are  inapplicable  to  any  subject,  the  Court  does 

not  alter,  vary,  or  add  to  the  effect  of  the  will  by  rejecting  them. 

To  such  cases  the  maxim  falsa  demonstratio  rum  nocet  may  with 

propriety  be  applied ;  and  this  is  the  proper  limit  of  that  maxim."(tt) 

712  The  identification  of  a  subject  of  disposition  may  either  Evidence  for 
have  reference  to  a  document  of  debt  or  other  security,  where  m^wutec?ther 
there  is  a  reference  to  writings  in  general  terms,(«)  or  it  may  relate  Jj  3&dJJ*JJ^111 
to  the  determination  of  specific  personal,  (y)  or  real  or  heritable  the  esuta. 
estate,  (z)    And  in  a  question  as  to  whether  certain  lands  are  sub- 
jected to  the  fetters  of  an  entail,  it  is  clearly  competent  to  resort 

to  extrinsic  evidence  for  the  purpose  of  showing  that  the  lands  in 
question  are  possessed  as  part  or  pertinent  of  an  estate  which  is  de- 
scribed by  a  general  name  in  the  instrument  creating  the  entail,  (a) 

(r)  Interlocutor,  24  D.  667,  note.  (u)  Wigram  on  Extrinsic  Evidence,  4th 

(«)    Door  v.   Geary,  1  Ves.  gen.  255 :  ed.  p.  68. 

Touch.  482.  (x)  Panton  v.  Gillies,  22  Jan.  1824, 2  Sh. 

(0  Day  v.  Trig,  1  P.  Wme.  286 ;  Doe  d.  682,  N.  E.  686;  Melvin  v.  Nicol,  20  May 
Owning,  v.  Lord  Cranstoun,  7  M.  &  W.  1.  1824,  8  Sh.  81,  N.  E.  21 ;  Inglisv.  Harper, 
But  where  a  testator  devised  "all  that  18  Oct.  1881,  5  W.  &  S.  785. 
freehold  farm,  called  the  Wick  Farm,  in  (y)  Duff's  Trt.  v.  Societies  of  Scripture 
Headington,  containing  200  acres  or  there-  Readers,  1 9  Feb.  1862,  24  D.  552  (question 
aboato,"  it  was  held  by  Sir  J.  L.  Knight-  as  to  East  India  Railway  stock). 
Bruce,  V.-C.,  that  12  acres  of  leasehold  (*)  Donald's  Trs.  ▼.  Donald,  26  March 
property,  part  of  the  said  farm  (which  con-  1864,  2  Macph.  922;  and  see  Logan  v. 
sisted  of  202  acres),  did  not  pass ;  Hatt  ▼.  Wright,  2  April  1881, 5  W.  &  S.  242 ;  Stew- 
Fisher,  1  ColL  C.  C.  47.    The  ratio  of  the  art  v.  Ferguson,  27  Feb.  1841,  8  D.  668. 
judgment  was,  that  as  there  was  a.  freehold  (a)  Earl  of  Stair  ▼.  King,  6  D.  821 ;  80 
subject  answering  the  description,  there  April  1846,  6  Bell,  82;  Earl  of  Leven  and 
was  no  room  for  the  application  of  the  doc-  Melville  v.  Cartwright,  12  June  1861, 28  D. 
trine  of  falsa  demonstratio.  1088. 
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chaptee  mi.  The  identification  of  lands  passing  under  a  given  description,  or,  as 
it  is  termed,  the  question  of  parcel  or  no  parcel,  is  most  commonly 
and  properly  determined  by  evidence  showing  what  was  possessed 
under  antecedent  deeds  of  title  containing  the  same  or  a  similar 
description  of  subjects.  In  a  case  of  this  kind,  a  grant  of  leasehold 
estate  described  the  subject  as  consisting  of  certain  lands  therein 
named,  extending  to  about  200  acres,  "and  the  village  of  Scartna- 
glowrane,"  and  part  of  W.  and  T.,  containing  by  estimation  140 
acres.  On  appeal  to  the  House  of  Lords  on  a  bill  of  exceptions,  it 
was  held  that  evidence  of  possession  was  rightly  admitted  to  show 
that  1700  acres  of  mountain  land  had  been  enjoyed  as  part  of  the 
village  of  Scartnaglowrane,  and  was  comprised  in  the  term  village, 
and  passed  by  the  grant, — "  village  *  being  held  to  be  capable  of 
such  a  construction.  (6)  In  this  case,  the  principle  was  severely 
tested ;  but,  considering  the  loose  way  in  which  descriptions  of 
heritable  estate  are  put  together,  it  must  be  admitted  that  posses- 
sion is  the  only  reliable  exponent  of  the  meaning  of  the  terms  of 
which  they  consist. 

Secondary mean-  713.    III.   EVIDENCE  WHERE  THE  WORDS  OF  THE  WlLL    ABE  In- 

femTLm  Si-   SENSIBLE  WITH  REFERENCE  TO  EXTRINSIC  CIRCUMSTANCES. — The   rule 

^erfw^Sa  now  *°  ^e  ^ted  is  confined  in  its  application  to  cases  where  the 
itfeoOierwiaa  evidence  which  is  always  admissible  for  the  purpose  of  identifica- 
tion, fails  to  disclose  any  person  or  thing  (as  the  case  may  be)  an- 
swering to  the  words  of  the  will  in  their  strict  and  primary  accep- 
tation. In  such  a  case,  the  words  so  construed  are  said  to  be 
insensible  with  reference  to  extrinsic  circumstances,  there  being  no 
external  object  to  which  they  can  be  applied.  But  as  a  testator  is 
always  supposed  to  contemplate  real  persons  and  things  in  the  ex- 
pression of  his  testamentary  wishes,  it  is  presumed,  in  the  case  under 
consideration,  that  the  words  are  used  in  some  popular  or  secondary 
sense  of  which  they  may  be  susceptible.  For  the  purpose  of  giving 
a  real  meaning  to  the  words  which  create  the  difficulty,  it  is  appar- 
ent that  the  Court  must  have  the  power  of  inquiring  whether  there 
are  any  extrinsic  circumstances  suggestive  of  a  sense  in  which  the 
words  may  be  applied  to  some  actual  person  or  thing,  and  of  deter- 
mining the  construction  accordingly, 
where » red  714.  The  converse  of  this  rule  of  law,  namely,  that  words  which, 

^werSnTto  the  *n  ^e^r  primary  meaning  represent  real  persons  or  things,  cannot 
primary  mean-   have  a  different  meaning  impressed  upon  them  by  extrinsic  circum- 

ing,  evidence  of 
secondary  mean- 
ing not  ad-             (&)  Waierpark  v.  Fennel,  7  CI.  (H  .L.  Ga.)  may  be  admitted.     In  these  opinions  a 
nutted.               QftQ     The  case  is  valuable  for  the  general  general  concurrence  is  expressed  in  the 
expositions  contained  in  the  opinions  of  views  embodied  in  Vice-Chancellor  Wig- 
the  principles  upon  which  parole  evidence  ram's  propositions. 


OF  EXTRINSIC  EVIDENCE  IN  EXPLANATION  OF  WILLS.  3(59 

stances,  is  a  self-evident  proposition,  and  requires  no  authority  to  chapter  xxr. 
support  it.(c)  It  may,  however,  be  illustrated  by  the  familiar  rule 
of  construction,  that  words  descriptive  of  the  legal  order  of  succes- 
sion, as  "  heir,"  "next  of  kin,"  &c,  are  not  to  be  bent  from  their 
natural  meaning  by  considerations  of  intention  deduced  from  the 
circumstances  of  the  testator  or  of  the  alleged  disponee.  Such  words 
always  have  a  real  meaning,  because  every  person  necessarily  has 
an  heir-at-law  and  a  personal  representative,  the  Crown  being  en- 
titled to  succeed  failing  heirs  of  the  testator's  blood  or  kindred. 
Among  the  many  questions  involved  in  the  decision  of  the  case  of 
the  Earl  of  Selkirk  v.  Douglas,(d)  this  instructive  ruling  will  be 
found  in  the  final  interlocutor : — "  Find,  that  from  the  legal  import 
of  the  clause  *  heirs  and  assigns  whatsoever/  in  the  late  Duke  of 
Douglas  his  contract  of  marriage,  A.D.,  as  heir  of  line,  is  called  to 
succeed  to  the  said  Duke  in  that  part  of  his  estate  claimed  by  the 
Earl  of  Selkirk ;  and  that  the  parole  evidence  offered  by  the  Earl  of 
Selkirk,  to  the  effect  of  giving  a  different  meaning  to  the  said  clause, 
is  not  competent."(e)  The  interlocutor  containing  this  finding  was 
affirmed  on  appeal.  In  the  cases  in  which  a  flexible  meaning  ha'd 
been  given  to  terms  descriptive  of  heirs,  such  as  the  Boxburghe  and 
Linplum  cases,  it  will  be  found  that  the  reasons  for  the  adoption  of 
the  special  meaning  are  drawn  exclusively  from  the  terms  of  the 
settlement,  with  the  necessary  assumption  of  an  actual  pedigree 
and  estate  to  which  the  destination  is  to  be  applied.  (/) 

715.  The  cases  in  which  the  rule  under  consideration  is  legiti-  Secondary 
mately  applied,  are  those  relating  to  the  construction  of  general  todeJi^IT 
words  of  designation  where  there  are  no  real  objects  precisely  an-  ^here'there  are 
swering  to  the  designation.     Thus,  in  the  case  of  a  legacy  to  the  2?£$E£;.  ead 
children  of  A.,  where  A.  has  no  children  either  at  the  date  of  the  "grand-child- 
will  or  afterwards,  but  at  the  date  of  the  will  he  has  a  grandchild, 
who  survives  the  testator,  the  rule  in  question  authorises  the  re- 
ception of  evidence  of  these  facts  for  the  purpose  of  finding  an  object, 
namely,  the  grandchild  in  question,  to  whom  the  designation  will 
apply  in  a  secondary  sense,  (g)     On  this  principle,  where  a  legacy 
was  given  to  each  of  the  three  daughters  of  a  person  named,  and  there 
were  four  daughters  in  existence  at  the  date  of  the  will,  who  all 
survived,  the  bequest  being  uncertain  (and  therefore  insensible) 

(e)  These  propositions  are  discussed  in         (g)  See  observations  on  this  point  in 

Wigram,  pp.  42-60.  chapter  88,  section  1,  distinguishing  this 

{d)  Earl  of Selkirk  v.  Douglas,  27  March  from  the  case  of  Rhind  Trs.  v.  Leiih,  6 

1779,  2  Pat.  449.  Macph.   104,  where  there  were  children 

(e)  2  Pat.  466.  existing,  and  grand- children  were  (in  ac- 

(/)   Chapter  85  (Destinations  to  Heirs  cordance  with  this  rule)  excluded  from 

of  Provision).  participation  in  the  bequest. 

VOL.  I.  2  A 


•A.%     »» 

ren. 
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chaptii  m.  with  reference  to  the  actual  circumstances  of  the  family,  evidence 
was  admitted,  upon  which  the  Court  was  enabled  to  construe  the 
words  as  importing  a  legacy  of  the  prescribed  amount  to  each  of 
the  daughters.  (A) 
whether  flfegi-        710.  One  of  the  most  important  applications  of  the  principle 
woSd  uke*       (resting,  meanwhile,  exclusively  upon  English  authority)  is  found  in 
nation *if  then   *ke  nile  according  to  which  a  bequest  to  the  existing  children  of  a 
wereDoUwful   person  named,  receives  effect  in  favour  of  illegitimate  children, 
where  there  never  were  lawful  children  existing  to  whom  the  words 
of  the  will  could  apply.   The  most  distinct  case  is  that  of  a  bequest 
to  the  children  of  a  person  deceased  who  never  had  any  legitimate 
children. (t)    The  principle  has  been  carried  one  step  farther  in  the 
GaiT.SkeUsy.   much  canvassed  case  of  Gill  v.  Shelley,  (k)     The  question  was  as  to 
meaning  of  a  bequest  of  residue  to  be  divided  amongst  certain 
classes  of  persons,  "  amongst  whom,"  said  the  testator,  "  I  include 
the  children  of  the  late  Mary  Gladman."    Mary  Gladman  had  only 
one  legitimate  child,  whose  representatives  accordingly  laid  claim 
to  the  provision.    Charlotte  Shelley,  an  illegitimate  child,  born  be- 
fore marriage,  claimed  an  equal  share  of  the  provision  as  one  of  the 
persons  designated  by  the  words  of  the  gift.     It  was  maintained 
that  the  bequest  to  Mary  Gladman's  children  was  one  in  favour  of 
a  plurality  of  objects,  and  that  as  no  state  of  circumstances  ever 
existed  or  could  arise  with  reference  to  which  the  testator  could 
have  used  the  word  "children"  in  its  proper  sense,  as  confined  to 
lawful  issue,  a  case  was  presented  in  which  evidence  of  the  use  of 
the  word,  in  the  sense  of  including  a  natural  child,  might  be  sought 
in  the  surrounding  circumstances.     This  argument  prevailed,  and 
it  was  decreed  that  the  claimant  Charlotte  Shelley,  though  illegiti- 
mate, was  entitled  to  a  share  in  the  distribution  of  the  residue 
jointly  with  the  representatives  of  the  legitimate  child. 
"Estate"  shewn       717.  Under  this  rule,  also,  a  bequest  by  a  testator  of  all  **  my" 
jwte  olf^m   estate  of  a  particular  description,  is  held  to  apply  to  estate  of 
which  he  has  the  power  of  disposal,  if  he  had  no  such  estate  in  pro- 
perty. (I) 

Evidence  of  718.    IV.  EVIDENCE  PROVING  THE  TESTATOR'S  KNOWLEDGE  OF  FACTS 

^nm^Jbdi-  MATERIAL  T0  THB  construction  of  the  will. — As  a  general  rule, 

Bible  to  mvali- 

^IL^SSon       (*)  B°9U  v-  M'Lehoie,  28th  Feb.  1816,         (1)  Wigram,  pp.  19,  67,  and  authoriti* 

to  identification.  Hume,  274.  cited.     By  the  English  Wills  Act,  1  Vict 

(t)   2  Jarman  on  Wills,  209,  et  $eq. ;  cap.  26,  }  27,  general  devises  of  real  estate, 

infra,  chapter  88,  8ection  1.  and  general  bequests  of  personal  estate, 

{k)  QUI  v.  Shelley,  2  Ruse,  and  Mylne,  operate  as  executions  of  powers  of  appoint- 

886 ;  and  see  observations  in  Wigram,  pp.  ment,  unless  a  contrary  intention  shall  ap- 

68-60.  pear  from  the  will.    This  appears  to  be  th*  I 

rule  of  common  law  in  Scotland. 
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the  degree  of  information  possessed  by  a  testator  in  relation  to  chapter  xxi. 
facte  mentioned  in  the  will  or  collateral  to  it,  is  not  a  relevant  topic 
of  inquiry ;  for,  quomodo  constat  that,  if  he  had  known  all  the  facts, 
he  would  have  altered  the  dispositions  of  his  will.  Evidence  of 
the  testator's  personal  acquaintance  with  the  legatee,  or  knowledge 
of  his  name,  designation,  fortune,  etc.,  appears  to  be  only  admissible 
for  the  purpose  of  identification,  e.g.,  in  the  case  of  a  misnomer  or 
palpably  inaccurate  designation,  (m)  And,  as  we  have  seen  in  treat- 
ing of  the  construction  of  inconsistent  and  defective  wills,  a  testa- 
mentary provision  cannot  be  set  aside  in  respect  of  a  false  reason 
being  assigned  for  it,  even  though  it  might  be  shown  conclusively 
that  the  testator  was  misinformed  in  regard  to  the  fact,  (a)  A 
will  may  indeed  be  reduced  on  the  ground  of  essential  error  on  the 
part  of  the  testator  ;  but  the  error  must  be  one  affecting  the  iden- 
tity of  the  object  of  the  bequest,  or  of  the  subject  or  estate,  and  such 
cases  are  not  likely  often  to  arise,  (o) 

719.  In  Kennell  v.  Abbott9(p)  a  testatrix  gave  a  legacy  to  a  man  Legacy  to  "my 
whom  she  described  as  "  my  husband  Edward  Lovell,"  supposing  void,  where 
him  to  be  in  fact  such,  whereas  at  the  time  of  his  marriage  with  j^^Vrf  *** 
the  testatrix  he  had  a  wife  living.  The  legacy  was  disputed  on  bl«May- 
the  authority  of  a  text  of  the  civil  law,(j)  and  on  the  ground  of 
error  caused  by  the  fraud  of  the  legatee.  Sir  E.  P.  Arden,  M.-E., 
recognising  the  principle  embodied  in  the  text,  held  that  the 
legacy  was  void.  His  decision,  he  observed,  was  not  to  be  un- 
derstood as  determining  the  case  where,  from  circumstances  not 
moving  from  the  legatee  himself,  the  description  was  inappli- 
cable, as  where  a  person  is  erroneously  supposed  to  be  a  child 
of  the  testator,  and  from  motives  of  love  and  affection  to  that 
child,  supposing  it  his  own,  he  has  given  a  legacy  to  it.  But,  he 
continued,  "  this  is  a  legacy  to  the  lady's  supposed  husband,  and 
under  that  name.  He  was  the  husband  of  another  person,  and  had 
certainly  done  this  lady  the  grossest  injury  a  man  can  do  to  a  wo- 
man. .  .  .  Under  these  circumstances,  I  am  warranted  to  make 
a  precedent,  and  to  determine  that  wherever  a  legacy  is  given  to  a 
person  under  a  particular  character,  which  he  has  falsely  assumed, 
and  which  alone  can  be  supposed  the  motive  of  the  bounty,  the  law 
will  not  permit  him  to  avail  himself  of  it,  and  therefore  he  cannot 
demand  his  legacy." 

(m)  See  Bogle  v.  M'Lehose,  Hume,  275.  (p)  KmneU  v.  Abbott,  4  Ves.  802. 

(n)  Grant  v.  Grant,  9  July  1846,  8  D.  (?)  "  Falsam  causara  legato  non  obesse, 

1077.  verius  est,  quia  ratio  legandi  legato  non 

(o)  In  the  case  last  mentioned,  an  issue  cohsret:  sed  plerumque  doli  exceptio  lo- 

of  fraud  was  granted,  and  one  of  essential  cum  habebit,  si  probetur  alias  legaturus 

error  refused,  8  D.  1078.  non  fuisse  ;"  Dig.  lib.  86,  tit.  1, 1.  72,  i  6. 
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CHAPTER  XXI. 

Knowledge  of 
flaw  in  entail  in 
question  as  to 
intention  to  dis- 
pose of  the 
estate  under  a 
general  disposi- 
tion. 


Knowledge  of 
the  parties  an 
clement  in  the 
construction  of 
marriage-con- 
tracts. 


Knowledge  in 
case  of  legatum 
ret  aliencn 


Distinction  be- 
tween admitting 
evidence  in  sup- 
port of  duplica- 
tion, and  in  op- 
position to  it 
(contradictory  of 
the  will). 


720.  In  a  recent  case,  where  the  question  arose  whether  a  gene- 
ral disposition  and  settlement  had  the  effect  of  conveying,  by  force 
of  words  of  general  description,  certain  entailed  estate  held  by  the 
granter  under  an  imperfect  entail,  the  granter's  heir  sued  (1)  for 
reduction  of  the  conveyance,  in  so  far  as  it  included  the  lands  held 
under  the  imperfect  entail,  on  the  grounds  of  essential  error  and 
fraud;  and  (2)  for  declarator  that  the  pursuer  had  right  to  the 
estate  under  the  entail,  on  the  ground  that  it  was  not  intentionally 
included  in  the  general  conveyance,  the  granter  having  been  under 
the  belief  that  it  was  strictly  entailed,  and  having  no  intention  to 
disturb  the  destination.  The  Court,  while  sending  the  case  to  trial 
on  the  question  of  fraud,  disallowed  issues  as  to  essential  error,  and 
as  to  the  testator's  belief  that  his  settlement  did  not  convey  the 
entailed  estate. (r) 

721.  The  construction  of  marriage-contracts  is  more  or  less  af- 
fected by  the  element  of  mutual  understanding  (consensus  dttorum 
in  idem  placitum) ;  and  in  this  class  of  cases  evidence  as  to  the 
knowledge  of  the  parties  of  facts  affecting  their  rights  under  the 
settlement  appears  to  be  admissible.  (*) 

722.  There  are,  moreover,  cases  in  which  the  efficacy  of  a  proper 
testamentary  bequest  is,  by  a  rule  of  positive  law,  made  to  depend 
on  the  knowledge  possessed  by  the  testator  of  certain  material 
circumstances,  and  where,  accordingly,  evidence  of  such  knowledge 
is  admissible.  The  cases  are  chiefly  those  falling  under  the  cate- 
gory of  res  aliena  scienter  legata;(i)  and  we  incline  to  think  that 
the  principle  of  this  rule  applies  to  the  case  above  mentioned  of  a 
general  settlement  capable  of  carrying  an  entailed  estate,  though 
undoubtedly  there  are  elements  in  that  class  of  cases  which  do  not 
enter  into  a  question  as  to  a  simple  legacy  of  money. 

723.  V.  Evidence  to  support  a  Bequest  in  contradiction  to 
the  presumption  against  Double  Provisions. — The  question  of  the 
admissibility  of  extrinsic  evidence  in  cases  as  to  the  effect  of  double 
legacies  or  provisions,  is  one  of  some  nicety.  In  relation  to  double 
legacies,  the  general  rule  is,  that  both  are  payable,  unless  where  the 
second  legacy  impliedly  revokes  the  first,  or  is  a  mere  repetition  of 

(r)  Thorns  v.  Thorns,  19  Dec  1865,  4 
Macph.  262  (now  before  the  whole  Court). 
See  also  Farquharson  v.  Farquharson,  M. 
2290;  20  Feb.  1729,  6  Pat.  724. 

(s)  ForUmg  v.  Taylor's  Exrs.,  16  Sh. 
126,  8  April  1888,  8  S.  &  M'L.  177 ;  per 
Cottenham,  C,  p.  210 ;  per  Lord  Jeffrey  in 
Davidson  v.  Mags,  of  Anstruther  Faster,  7  D. 
861.  The  Court  has  even  gone  the  length 
of  authorising  the  correction  of  an  errone- 


ous destination,  which  had  been  introduced 
into  a  deed  collateral  to  a  marriage-con- 
tract, on  proof  that  it  was  contrary  to  the 
agreement  of  the  parties;  North  British 
Insurance  Co.  v.  Tunnock,  1  Nov.  1864,  8 
Macph.  1.  But  see  contra,  Stewart  v.  Stew- 
art, 10  Aug.  1842,  1  Bell,  796. 

(t)  Cranston  v.  Brown,  1674,  M.  8068; 
Catto  v.  Gordon,  1748,  M.  8076, 8077,  Elch. 
"Legacy,"  No.  16. 
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it.(w)     This  rule  being,  not  a  presumption  of  law,  but  an  inference  qhaptkb  xxi. 
arising  from  the  terms  of  the  will,  it  follows  that  evidence  of  the 
testator's  declarations  is  not  admissible  to  contradict  the  will,  by 
proving  an  intention  to  give  the  one  provision  in  substitution  for 
tlie  other,  (x)  An  early  decision  of  the  House  of  Lords  allowing  such 
evidence,  is  evidently  erroneous,  and  would  not  now  be  regarded  as 
a  precedent,  (y)    On  the  other  hand,  the  inference  drawn  from  the  . 
identity  or  similarity  of  the  two  bequests,  to  the  effect  that  only 
one  of  them  is  intended  to  take  effect,  is  a  presumption  of  law 
rather  than  a  rule  of  construction  ;  and  it  would  appear  that  evi- 
dence extrinsic  to  the  testamentary  writings  is  admissible,  to  show 
that  the  testator  intended  to  give  two  legacies,  on  the  principle 
that  evidence  is  competent  in  support  of  the  will,  but  not  in  con- 
tradiction to  it. (z)    Upon  this  footing,  our  Courts,  in  one  case,  took 
into  consideration  circumstances  showing  that  in  the  interval  be- 
tween the  execution  of  the  two  deeds  the  testator's  affection  for 
the  legatee  had  increased,  while  he  had  no  predilection  for  his 
heir-at-law  ;(a)  and  evidence  showing  that  the  testator's  fortune  had 
increased  is  admitted  as  throwing  light  upon  the  intention.  (6) 

724.  The  leading  authority  is  the  opinion  delivered  by  Sir  John  Hunt  v.  Beach. 
Leach,  M.-E.,  in  Hurst  v.  Beach,(c)  where,  after  observing  that 
there  were  no  decisions  on  the  point,  but  that  the  authority  of  the 
civil  law  was  in  favour  of  the  reception  of  the  evidence,  his  Honour 
proceeded  to  lay  down  this  principle  for  the  decision  of  the  question, 
as  well  in  relation  to  legacies  as  to  double  provisions :  "  Our  primary 
principle  is,  that  evidence  is  not  admissible  to  contradict  a  written 
instrument.  In  some  cases,  Courts  of  Equity  raise  a  presumption 
against  the  apparent  intention  of  a  testamentary  instrument.  And 
there  they  will  receive  evidence  to  repel  that  presumption ;  for  the 
effect  of  such  testimony  is,  not  to  show  that  the  testator  did  not 
mean  what  he  has  said,  but,  on  the  contrary,  to  prove  that  he  did 
mean  what  he  has  expressed.  Thus,  where  the  Court  raises  the 
presumption  against  the  intention  of  a  double  gift,  by  reason  that 


(u)  See  chapters  26  and  26  (Satisfac- 
tion, and  Accumulation  of  Legacies). 

(x)  Per  Lord  J.-C.  Hope  in  Horsbrugh 
v.  Horsbrugh,  9  D.  841. 

(y)  Falconer  v.  Falconer,  4  May  1721, 
Roberts.  377;  Falconer  v.  King's  College 
of  Aberdeen,  31  Jan.  1721-2,  Roberts.  897. 
Mr  Dickson,  who  cites  the  case  (Law  of 
Evidence,  \  223),  places  it  in  contrast 
with  the  more  discriminating  judgments 
pronounced  in  the  later  cases  in  which 
extrinsic  evidence  was  admitted. 


(*)  Lee  v.  Pain,  4  Hare,  216,/wr  Wigrara 
V.-C;  Hall  v.  Hill,  1  D.  &  War.  116; 
Hurst  v.  Beach,  infra. 

(a)  Lindsay  v.  Anstrulher's  Tr.,  6  Feb. 
1827,  6  Sh.  298,  N.  E.  276. 

(b)  Dicta  of  Lord  Justice-Clerk  and  Lord 
Jeffrey  in  UorsbrugKs  case,  ut  supra,  and 
of  Lord  Truro  in  Stoddart  v.  Grant,  1  Macq. 
174 ;  Guy  v.  Sharps,  1  My.  &  K.  689. 

(c)  Hurst  v.  Beach,  6  Madd.  851 ;  2  Wh. 
&  T.  L.  8d  ed.  p.  827. 
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chaptkb  xxi.  the  sums  and  the  motive  are  the  same  in  both  instruments,  it  will 
receive  evidence  that  the  testator  actually  intended  the  double  gift 
he  has  expressed.  In  like  manner,  evidence  is  received  to  repel 
the  presumption  raised  against  an  executor's  title  to  the  residue, 
from  the  circumstance  of  a  legacy  given  to  him,  and  to  repel  the 
presumption  that  a  portion  is  satisfied  by  a  legacy.9 
Proof  that  •  725.  In  other  cases,  evidence  has  been  admitted  to  show  that  a 

teSTtek  legacy  left  by  a  debtor  to  hi8  creditor  was  not  intended  to  be  in 
rde'to*011  of  satisfaction  of  the  debt,(d)  and  that  a  portion  was  not  given  in  satis- 
faction of  a  legacy,  or  a  legacy  in  satisfaction  of  a  portion,  (e)  In 
this  class  of  cases,  the  distinction  between  receiving  evidence  in 
support  of  the  will,  and  in  contradiction  to  it,  has  not  been  much 
regarded ;  and  Mr  Tudor,  who  has  collected  all  the  dicta  bearing  on 
the  subject,  comes  to  the  conclusion,  in  substance,  that  in  any  case 
evidence  is  admissible, — in  the  first  place,  to  show  whether  the  cir- 
cumstances are  such  as  to  raise  a  presumption  against  accumulation 
of  provisions ;  and,  in  the  second  place,  for  repelling  that  presump- 
tion where  it  arises. (/)  In  a  recent  case  in  the  Court  of  Session, 
an  inquiry  into  the  facts  and  circumstances  was  allowed ;  and  the 
judgment,  finding  that  a  legacy  was  satisfied  by  a  subsequent  pro- 
vision, proceeded  upon  evidence  of  the  testator's  intention. (g) 

Evidence  of  tea-  726.    VI.    EVIDENCE  WHERE  THE  WORDS  OF  THE  WlLL  ARE  APPLI- 

!?om  lotted"     CABLE  INDIFFERENTLY  TO  MORE  THAN  ONE  PERSON  OR  THING. — The  Case 

nmv1 2**  *  supposed  is  that  of  an  ex  facte  good  designation  of  a  person  or  thing, 
biguity.  but  which  on  inquiry  is  found  to  apply  with  equal  precision  to  more 

than  one  person  or  thing.  Here  the  evidence  directed  to  the  ques- 
tion of  identification  furnishes  a  double  solution,  and  there  is  no  pos- 
sibility of  ascertaining  who  or  what  was  meant  except  by  evidence 
of  the  testator's  declarations  or  other  indications  of  his  intention. 
This  is  the  case  of  what  is  called  a  latent  ambiguity  in  a  bequest, 
and  in  this  case,  extrinsic  evidence  of  intention  is,  and  ever  has  been 
competent  in  aid  of  the  interpretation  of  the  will.  The  rule  dates 
from  the  time  of  Lord  Bacon, (A)  by  whom  the  distinction  between 
patent  and  latent  ambiguities  in  respect  to  the  admission  of  evi- 
dence was  originally  pointed  out ;  but  the  author  of  the  treatise  on 

(d)  Cuthbert  v.  Peacock,  2  Vera.  598.  (g)    Livingstone  v.   Livingstone,  7   Nov. 

(«)  Booker  v.  Allen,  2  Hubs.  &  My.  270;  1864,3  Macph.  20.  See  the  concluding  para- 

Trimmer  v.  Bayne,  7  Ves.  608,  616,  and  graph  of  the  late  Lord  President's  opinion, 

cases  cited  by  Tudor,  infra,  p.  26 ;  Campbell  v.  Campbell,  14  Jan.  1865, 

( /)  2  Leading  Gases  in  Equity,  3d  ed.  pp.  8  Macph.  360. 
359-362,  citing  opinions  of  Wigram,  V.-C,         (A)  Regula  23,  "  Ambiguitas  verborum 

in  Kirk  v.  Eddowes,  8  Hare,  509,  and  of  Sir  latens  verification e  suppletur;  nam  quod  ex 

J.  Leach,  M.-R.,  in  Weall  v.  Rice,  2  Russ.  &  facto  oritur  ambiguum  veriflcatione  facti 

My.  261,  268.     These  opinions  are  most  tollitur."    See  Wigram 's  Commentary,  pp. 

instructive.  174-184. 
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extrinsic  evidence  has  the  merit  of  exhibiting  the  ratio  of  the  rule  chaptk*  xxi. 
in  a  very  clear  light,  and  of  defining  the  limits  of  its  application,  (i) 

727.  The  rule  is  thus  stated  by  Professor  Bell : — "  There  are  import  of  the 
two  kinds  of  ambiguity,  which  are  to  be  dealt  with  differently,  1st,  "eadm^ibSity 
an  ambiguity  patent  or  apparent  on  the  face  of  the  contract,  which,  ^SJ^JS^jn. 
unless  it  can  be  solved  by  the  context  and  nature  of  the  contract,  tentwn. 
may  be  fatal ;  2d,  a  latent  ambiguity,  arising  not  from  the  words, 
but  in  their  application,  and  in  this  case  extraneous  evidence  is 
admissible  to  clear  up  the  difficulty."^)     It  was  referred  to  by 
Lord  Brougham  in  two  leading  cases,  in  one  of  which  it  was  made 
the  foundation  of  the  judgment  pronounced  by  the  House, (l)  while 
in  the  other  (m)  occasion  was  taken  by  his  Lordship  to  discriminate 
evidence  of  this  kind  from  evidence  going  to  identification  merely, 
which  is  competent  in  all  cases.    "  Where  there  is  no  latent  ambi- 
guity," said  that  eminent  judge,  "  but  only  a  patent  ambiguity,  you 
are  not  to  go  out  of  the  deed  in  order,  by  any  extrinsic  evidence,  to 
clear  up  a  doubt  that  rises  before  your  eyes  upon  the  face  of  it.     If 
it  is  a  latent  ambiguity,  if  evidence  dehors  the  deed  raises  that 
doubt,  you  may  have  recourse  to  evidence  deJtors  the  deed  to  settle 
it.     That  rule  is  as  old  as  the  time  of  Lord  Bacon,  when  he  held 
the  Great  Seal,  and  that  rule  holds  in  all  the  Courts  here  and  in 
Scotland.     But  the  question,  what  is  meant  by  a  particular  expres- 
sion used  to  designate  the  subject-matter  of  the  conveyance  (what 
is  called  a  question  of  parcel  or  no  parcel),  is  always  a  matter  of 
evidence,  it  does  not  come  within  the  description  of  a  latent  or 
patent  ambiguity,  but  is  a  matter  of  description,  and  that  is  matter 
of  evidence."(»)     In  conformity  with  the  views  thus  expressed,  in 
a  case  where  an  instrument  of  sasine  described  the  bailie  as  "  Brown 
in  Dubbs,"  and  it  was  averred  that  there  were  more  Browns  than 
one  in  the  locality  named,  extrinsic  evidence  was  held  to  be  admis- 
sible for  the  purpose  of  removing  the  latent  ambiguity,  (o)     And 
so,  where  the  lands  of  Craig  are  sold,  and  the  seller  has  North  and 
South  Craigs,  extrinsic  evidence  is  admitted,  "  because  the  docu- 
ment cannot  take  effect  without  parole  proof  to  show  which  he 

meant."(lO 

728.  Before  the  publication  of  Sir  J.  Wigram's  exposition  of  the  Cases  distin- 
guished of  words 
(i)  Wigram,  proposition  vii,  p.  109  et  teq.         (n)  6  W.  &  S.  247.  applicable  to 

(A)  Bell's Pr.  \  1886, 6th ed.  §  1871.  See  (o)  Morton  v.  Hunter,  supra;  see  Lord  {J^™™  or 

1  Jarman  on  Wills,  401 ;  Taylor  on  Evi-  Brougham's  observations,  4  W.  &  S.  886.    wordsinappli- 
dence,  4th  ed.  p.  1017 ;  1  Dickson  on  Evi-  (p)  Maefarlane  v.  Watt,  6  Sh.  660,  per  cable  to  anv 

dence,  \  213  et  uq.  Lord  Pitmilly.     The  iUustration  is  bor-  **™>*  or  thing. 

(f)  Morton  v.  Hunter,  26  Nov.  1830,  4  W.  rowed  from  Lord  Bacon's  commentary  on 

&  S.  879.  the  maxim  cited  supra,  §  726. 

(m)  Logan  v.  Wright,  2  April  1831,  6  W. 
&  S.  242. 
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chaptee  xii,  rule,  the  English  decisions  upon  the  admission  of  evidence  of  inten- 
tion were,  according  to  that  author,  to  a  great  extent  arbitrary, 
and  not  to  be  explained  upon  any  determinate  principle,  (q)     They 
embraced  two  descriptions  of  cases :   1st,  those  in  which  the  de- 
scription in  the  will  applied  indifferently  to  more  than  one  sub- 
ject ;  and  2d,  those  in  which  it  was  inapplicable  with  certainty  to 
any  subject.     Three  leading  cases  have  subsequently  been  decided, 
which  have  had  the  effect  of  restoring  the  true  doctrine.    Upon  the 
authority  of  Miller  v.  Trauers  and  Hiscocks  v.  Hiscocks,  evidence  of 
intention  is  excluded  in  cases  of  the  second  class ;  by  the  case  of  Gord 
v.  Needs,  its  admissibility  is  recognised  in  cases  of  the  first  class. 
Cas«  establish-        729.  The  question  raised  in  Miller  v.  Trovers  (r)  was,  whether 
lim^diatinc^    evidence  to  prove  intention,  as  distinguished  from  explanatory  evi- 
tbn.   mm*  ▼.  dence,  was  admissible  to  show  that  estates  in  the  county  of  Clare 

l  raver:    Evi-  •  ■•     i  1         i        i  •      •  •        1  t 

dea<*  inadmis-  were  intended  to  pass  by  the  descnption  "  estates  in  the  county  of 
Limerick," — in  other  words,  whether  a  description  wholly  inapplic- 
able in  itself  to  the  subject  alleged  to  be  meant,  could  be  applied  to 
that  subject  by  force  only  of  evidence  of  the  testator's  intention  ?  It 
was  held  that  the  evidence  was  inadmissible.  "  The  plaintiff  con- 
tends," said  the  judges,  "  that  the  will  is  to  be  read  and  construed 
as  if  the  word  '  Clare '  stood  in  the  place  of,  or  in  addition  to,  that 
of  Limerick.  But  this,  it  is  manifest,  is  not  merely  calling  in  the 
aid  of  extrinsic  evidence  to  apply  the  intention  of  the  testator,  as  it 
is  to  be  collected  from  the  will  itself,  to  the  existing  state  of  his  pro- 
perty, it  is  calling  in  extrinsic  evidence  to  introduce  into  the  will 
an  intention  not  apparent  upon  the  face  of  the  will.  It  is  not  simply 
removing  a  difficulty  arising  from  a  defective  or  mistaken  descrip- 
tion ;  it  is  making  the  will  speak  upon  a  subject  on  which  it  is 
altogether  silent,  and  is  the  same  in  effect  as  the  filling  up  a  blank 
which  the  testator  might  have  left  in  his  will.  It  amounts,  in  short, 
by  the  admission  of  parole  evidence,  to  the  making  of  a  new  devise 
for  the  testator,  which  he  is  supposed  to  have  omitted."(*) 
m$cock$v.  730.  In  Hiscocks  v.  Hiscocks ,{t)  the  testator  devised  to  his  son 

^nShdd bad-  J°hn  Hiscocks  for  life,  remainder  to  John,  his  eldest  son,  for  life, 
muwibie.  remainder  over.     At  the  date  of  the  will,  John  Hiscocks,  the  son, 

the  first  devisee  for  life,  had  been  twice  married.  He  had  one  son, 
Simon,  by  his  first  wife,  and  by  his  second  wife  an  eldest  son,  John. 
At  the  trial,  evidence  was  adduced  of  instructions  given  by  the  tes- 
tator for  his  will,  and  of  declarations  of  his  intentions ;  but,  on  ap- 
peal, this  evidence  was  held  to  be  inadmissible,  and  a  new  trial  was 

(q)  Wigram,  4tli  ed.  p.  186.  Lyndhurst,  C.-B.    The  three  judges  were 

(r)  Miller  v.  Trwers,  8  Bing.  244,  on  up-  unanimous, 
peal  to  the  Lord  Chancellor,  who  called  in  (»)  8  Bing.  249. 

the  assistance  of  Tindal,  C.-J.,  and  Lord  ■     (/)  Hiscocks  v.  Hiscocks,  6  M.  &  W.  363. 
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granted.  It  was  observed : — "There  is  but  one  case  in  which  this  chapter  xxt. 
sort  of  evidence  of  intention  can  properly  be  admitted,  and  that  is, 
where  the  meaning  of  the  testator's  words  is  neither  ambiguous  nor 
obscure,  and  where  the  devise  is,  on  the  face  of  it,  perfect  and  in- 
telligible, but,  from  some  of  the  circumstances  admitted  in  proof, 
an  ambiguity  arises  as  to  which  of  the  two  or  more  things,  or  which 
of  the  two  or  more  persons  (each  answering  the  words  in  the  will), 
the  testator  intended  to  express.  ...  It  appears  to  us  that,  in 
all  other  cases,  parole  evidence  of  what  was  the  testator's  intention 
ought  to  be  excluded,  upon  this  plain  ground,  that  his  will  ought 
to  be  made  in  writing ;  and  if  his  intention  cannot  be  made  to  ap- 
pear by  the  writing,  explained  by  circumstances,  there  is  no  will."(tt) 

731.  The  precise  condition  contemplated  in  the  preceding  opi-  Chrd  r.  Need*, 
nion — that  of  a  description  applicable  indifferently  to  two  objects —  tmtionadmitted. 
occurred  in  the  case  of  Gord  v.  Needa.{x)  The  will  contained  a 
devise  to  George  Gord,  the  son  of  John  Gord ;  another  to  George 
Gord,  the  son  of  George  Gord ;  and  a  third,  after  the  expiration  of 
certain  life-interests,  to  "  George  Gord,  the  son  of  Gord."  There 
was  no  blank  before  the  name  of  Gord  the  father,  which  might 
have  occasioned  a  doubt  whether  the  testator  had  finally  fixed  on 
any  certain  person  in  his  mind.  It  was  held  that  evidence  of  the 
testator's  declarations  was  admissible  to  show  that  he  intended  that 
the  subject  of  the  third  devise  should  go  to  George  the  son  of 
George  Gord.  Upon  appeal,  the  Court  of  Exchequer  was  of  opinion 
that  the  evidence  was  properly  admitted.  "  If,"  said  Lord  Wens- 
leydale,  "upon  the  face  of  the  devise,  it  had  been  uncertain  whether 
the  devisor  had  selected  a  particular  object  of  his  bounty,  no  evi- 
dence would  have  been  admissible  to  prove  that  he  intended  a  gift 
to  a  certain  individual ;  such  would  have  been  a  case  of  ambiguitas 
patens y  within  the  meaning  of  Lord  Bacon's  rule,  which  ambiguity 
could  not  be  holpen  by  averment."  After  referring  to  the  authori- 
ties in  favour  of  the  admission  of  evidence  of  intention  in  the  cir- 
cumstances under  consideration,  the  judgment  proceeds: — "There 
would,  then,  have  been  no  doubt  whatever  of  the  admissibility  of 
evidence  of  the  devisor's  intention,  if  the  devise  to  '  George  the  son 
of  Gord'  had  stood  alone.  But  does  the  circumstance  that  there 
are  two  persons  named  in  the  will,  each  answering  the  description, 
prevent  the  application  of  the  rule  ?  We  are  of  opinion  that  it  does 
not.  The  mention  of  persons  by  those  descriptions  in  other  parts 
of  the  will,  has  no  more  effect,  for  this  purpose,  than  proof  by  ex- 
trinsic evidence  of  the  existence  of  such  persons,  and  that  they  were 
known  to  the  devisor,  would  have  had.     .     .     .     The  present'case 

(«)  6  M.  &  W.  868.  (x)  Gord  y.  Needs,  2  M.  &  W.  129. 
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chapter  xxi.  really  amounts  to  no  more  than  this,  that  the  person  to  whom  the 
imperfect  description  appears  on  the  parole  evidence  to  apply,  is  de- 
scribed in  other  parts  of  the  same  will  by  a  more  full  and  perfect 
description,  which  excludes  any  other  object  than  himself.w(y) 

732.  To  this  rule  or  category  we  may  refer  the  question,  whe- 
ther a  general  disposition  of  lands  by  a  proprietor  possessed  of  fee- 


ing on  an  unper 
feet  entail. 


Latent  ambigu- 
ity whether 
aruiing  on  a 

m«  %C^7'  simple  estate,  and  also  of  estate  held  under  the  destination  of  an 
prietor  poaseat-  imperfect  entail,  ought  to  be  regarded  as  raising  a  case  of  latent 

imr  on  an  miner-         *  *  °  °  b° 

ambiguity,  so  as  to  let  in  evidence  of  the  intention  of  the  granter 
to  include  the  entailed  estate  in  the  disposition.  We  have  already 
ventured  to  suggest  that  evidence  of  the  grantor's  knowledge  of  the 
imperfection  of  the  deed  of  entail  would  be  admissible  in  aid  of  the 
natural  meaning  of  the  general  disposition,  (a)  On  the  questions 
what  further  elements  of  intention  are  admissible,  and  what  is  the 
rule  of  construction  in  such  cases,  we  shall  imitate  the  reticence  of 
a  very  high  authority,  (6)  and  refrain  from  offering  an  opinion. (c) 
In  the  consideration  of  the  question,  it  is  necessary  to  take  into 
view  the  rule  of  construction,  or  presumption,  that  a  general  con- 
veyance of  lands  or  personal  estate  is  not  considered,  in  the  absence 
of  any  special  intent,  to  have  the  effect  of  revoking  a  subsisting 
special  destination  or  specific  legacy,  (d) 

733.  In  a  case  which  is  more  frequently  cited  than  followed 
(Weir  v.  Steele),  parole  evidence  of  intention  was  admitted  for  the 
aibie  to  interpret  purpose  of  determining  whether  the  words  "  heirs  and  assignees"  in 
"heirs."  a  special  conveyance  of  heritable  estate  in  a  contract  of  marriage, 

meant  the  heir-at-law  or  the  heir  of  the  investiture,  (c)  But  the 
authority  of  this  case  was  emphatically  denied  in  Blair  v.  Blair* 
Lord  Moncreiff  pronouncing  it  to  be  "  contrary  to  all  legal  prin- 
ciple/^/) It  is  scarcely  possible  that  any  question  of  this  nature 
can  hereafter  arise ;  for  since  it  was  solemnly  decided  in  the  two 
cases  of  Edgar  and  MoUet(g)  that  a  destination  of  lands  to  heirs 
of  provision  is  evacuated  by  a  new  investiture  in  favour  of  the  pro- 


Extrinsic  evi- 
dence of  inten 
tion  not  admis- 


(y)  2  M.  &  W.  141. 
(a)  Supra,  }  722. 

(6)  Lord  Colonsay  in  Lindsay  v.  Oswald, 
Law  Rep.  1  8c.  Ap.  p.  109. 

(c)  On  this  question  the  following  cases 
may  be  consulted : — Hepburn  v.  Hepburn, 
10  Feb.  1860,  22  D.  780;  Earl  of  Eglinton 
v.  Earl  of  Eglinton,  et  al,  28  May  1861, 
28  D.  1869 ;  Thorns  v.  Thorns,  19  Dec.  1865, 
4  Macph.  252;  Colloid  Trs.  v.  Connell, 
28  Feb.  1866,  4  Macph.  465. 

(d)  Dundas  v.  Dtmdas,  M.  15,585;  21 
May  1783,  2  Pat.  618 ;  Fleming  v.  Fleming, 


1800,  M.  "  Implied  Will,"  App.  No.  1 ; 
Thomson  v.  Lyell,  18  Not.  1886,  15  Sh.  82. 

(e)   Weir  v.  Steele,  1745,  M.  11,869. 

(/)  12  D.  108-9.  See  Mr  Sandford's 
note  on  this  case  (Tr.  on  Entails,  p.  82). 
and  the  judgment  of  the  House  of  Lords 
in  Earl  of  Selkirk  v.  Douglas,  cited  supra, 
g  714. 

(g)  Edgar  v.  Maxwell,  1786,  M.  8089 ; 
Molle  v.  RiddelX,  18  Dec.  1811,  F.C.  See 
also  Cathcart  v.  Earl  of  CassiUs,  81  May 
1825,  1  W.  &  S.  289  (2d  point). 
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prietor  and  his  heirs-general,  it  follows  a  fortiori  that  the  same 
effect  must  be  attributed  to  a  special  destination  to  heirs-general 
in  a  will  or  family  settlement,  (h) 

734.  Subject  to  the  exception  which  has  been  admitted  in  the 
case  of  latent  ambiguities,  it  is  an  inflexible  rule  of  construction 
that  evidence  of  intention, — that  is,  direct  evidence  proving  the 
sense  in  which  particular  words  were  used, — is  not  admissible.  The 
rule  excludes  not  only  evidence  of  6poken  declarations,  but  also  the 
use  of  papers  of  instructions,  or  drafts  or  copies  of  a  will,  whether 
for  the  purpose  of  filling  up  a  blank,  (i)  or  of  correcting  errors  of 
transcription,  (k)  or  of  clearing  up  obscurities,  (t)  The  judgment  of 
a  court  of  construction  is  simply  a  declaratory  exposition  of  what 
is  contained  in  the  will. 

736.  We  quote  from  Sir  J.  Wigram's  work  (m)  the  following  re- 
sume of  the  English  authorities  establishing  this  proposition : — "  It 
has  been  laid  down  (either  in  dictum  or  decision)  that  evidence 
is  inadmissible  for  the  purpose — 1,  of  filling  up  a  total  blank  in  a 
will ;(«)  or  2,  of  inserting  a  devise  omitted  by  mistake  ;(o)  or  3,  of 
proving  what  was  intended  by  an  unintelligible  word  ;(p)  or  4,  of 
proving  that  a  thing  in  substance  different  from  that  described  in 


OHAPTSB  XXI. 


Except  in  the 
special  case,  it  is 
incompetent  to 

Erove  intention 
y  drafts,  in- 
structions, or 
other  evidence 
extrinsic  to  the 
will. 


Cases  to  which 
the  proposition 
has  been  held 
applicable. 


(A)  The  question,  whether  a  tpecial  des- 
tination to  heirs  of  provision  is  revoked 
by  a  subsequent  general  settlement  in  fa- 
vour of  the  heir,  depends  upon  different 
principles.     See  chapter  13  (Revocation). 

(t)  The  contrary  decision  in  PoUoek  v. 
Oilmour,  1777,  M.  8098,  and  "  Legacy," 
App.  No.  1,  can  scarcely  be  supported,  we 
apprehend,  at  the  present  day. 

(A)  Blair  v.  Blair,  16  Nov.  1849, 12  D.  97. 
Lord  Moncreiff  observed,  "  It  appears  to 
me  that  it  would  be  the  most  dangerous 
thing  imaginable,  if  the  Court  were  to 
look  for  the  intention  of  the  testatrix  to 
any  such  paper  of  instructions.  I  hold  the 
law  to  be  clear,  that  we  must  find  the  in- 
tention of  the  testatrix  within  the  four 
corners  of  the  deed  which  she  has  legally 
executed.  We  are,  undoubtedly,  to  look 
at  the  whole  deed;  and  if  there  be  any 
ambiguity  in  its  terms,  we  are  to  take 
into  consideration  the  circumstances  un- 
der which  the  deed  was  executed, — that 
is,  with  reference  to  the  state  of  the  family, 
— and  any  relative  deeds  duly  executed  to 
which  the  testatrix  was  a  party.  Yet, 
even  as  to  these  things,  it  is  only  if  the 
terms  of  the  deed  appear  to  be  in  them- 
selves doubtful  in  their  import  or  legal 


construction,  that  it  is  either  necessary  or 
legitimate  to  affect  or  explain  them  by 
extraneous  circumstances.  .  .  .  But  of  all 
things,  it  is  the  most  dangerous  to  say 
that  a  regularly  executed  deed  shall  be 
controlled  and  perverted  from  its  legal 
import  by  reference  to  an  unauthenti- 
cated  instrument  said  to  contain  the  in- 
structions of  the  deceased  for  making  a 
deed  of  settlement.  We  know  not  what 
circumstances  or  what  considerations  may 
have  intervened  between  the  time  when 
the  paper  of  instructions  was  written  and 
the  date  of  executing  the  deed,  whereby 
her  intention  may  have  been  entirely  al- 
tered" (12  D.  107). 

(I)  This  is  assumed  in  all  the  cases 
raising  the  issue  of  mil  or  instruction*, 
several  of  which  are  noticed  in  the  first 
subdivision  of  this  chapter. 

(wi)  Wigram,  p.  99. 

(n)  Baylis  v.  Attorney- General,  2  Atk. 
289 ;  Cattledon  v.  Turner,  8  Atk.  257 ;  Hunt 
v.  Hort,  8  Bro.  C.  C.  311 ;  Taylor  v.  Rich- 
ardson,  2  Drew.  16. 

(o)  Lady  Newburgh's  case,  5  Madd.  864 ; 
Anon.  8  Vin.  Abr.  188. 

(p)   Goblet  v.  Beeehey,  3  Sim.  24. 
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chapteb  x«.  the  will  was  intended  ;(</)  or  5,  of  changing  the  person  described  ;(r) 
or  6,  of  reconciling  conflicting  clauses  in  a  will  ;(*)  or  7,  of  proving 
to  which  of  two  antecedents  a  given  relative  was  intended  to  refer  ;(f) 
or  8,  of  explaining  or  altering  the  estate  \(u)  or  9,  of  proving  which 
of  several  testamentary  guardians  was  intended  to  have  the  actual 
care  of  children  ;(x)  or  10,  of  proving  what  was  to  be  done  with  the 
interest  of  a  legacy  till  the  time  of  payment  ;(y)  or  11,  of  proving 
that  by  a  bequest  of  residue  a  particular  sum  was  intended  ;(*)  or 
12,  of  construing  the  will  with  reference  to  the  instructions  given 
for  preparing  it  ;(a)  or  13,  of  proving  that  an  executor  was  intend- 
ed to  be  a  trustee  of  residue  for  next  of  kin  ;(b)  or  14,  of  proving 
that  an  executor  was  intended  to  take  beneficially  where,  upon  the 
face  of  the  will,  it  was  conclusively  apparent  that  he  was  intended 
to  be  a  trustee  ;(c)  or  15,  of  controlling  a  technical  rule  of  verbal 
construction  \(d)  or  16,  of  explaining  the  sense  in  which  the  word 
"  relations"  was  intended  to  be  used  ;(e)  or  17,  what  a  testator  in- 
tended to  give  by  the  word  "  plate ; "(/)  or  18,  what  a  testator  in- 
tended to  devise  by  the  words  "  lands  out  of  settlement  "(g)  or  19, 
of  proving  that  a  portion  was  intended  to  be  a  satisfaction  of  a  be- 
quest of  residue  ;(A)  or  20,  that  a  legacy  in  a  codicil  was  intended 
to  be  a  substitution  for  a  legacy  in  the  will  ;(t)  or  21,  of  proving 
that  a  devise  to  a  wife  was  intended  to  be  in  bar  of  dower  ;(k)  or 
22,  of  supplying  a  use  or  trust  ;(l)  or  23,  of  ascertaining  whether 
the  real  estate  was  charged  with  the  payment  of  debts  in  aid  only, 
or  in  exoneration  of  the  personal  estate  ;(m)  or  24,  of  proving  that 
the  intention  in  appointing  a  debtor  to  be  executor  was  to  release 


(q)  Per  M.-R.  in  Selwood  v.  Mildmay,  3 
Ves.  jun.  806. 

(r)  Delmare  v.  Robello,  1  Ves.  jun.  412 ; 
and  see,  per  M.-R.  in  Beaumont  v.  Fell, 
2  P.  Wms.  140. 

(a)  Per  Lord  Hardwicke,  C,  in  Ulrieh 
v.  Litchfield,  2  Atk.  872. 

(t)  Lord  Walpole  v.  Lord  Cholmondely,  7 
Term.  Rep.  18S ;  Castledon  v.  Turner,  supra. 

(m)  Cheyneys  case,  6  Rep.  68. 

(x)  Starke  v.  Storks,  3  P.  Wms.  61; 
contra,  Anon.  2  Ves.  sen.. 56. 

(y)  Munsell  v.  Price,  Sugd.  on  Vend.  & 
P.  138,  6th  ed. 

(*)  Brown  v.  Langley,  2  Eq.  Abr.  416, 
and  8  Vin.  Abr.  198.  See  Dyose  v.  Dyose, 
1  P.  Wms.  306,  disapproved  by  Lord  Thur- 
low,  in  Fonnereau  v.  Poyntz,  1  Br.  0.  C. 
472,  and  by  Sir  W.  Grant,  M.-R.,  in  Page 
v.  LeapingweU,  18  Ves.  466 ;  and  see  1  P. 
Wms.  306,  note. 


(a)  Goodinge  v.  Goodinge,  1  Ves.  sen« 
230;  Murray  v.  Jones,  2  Ves.  A  B.  818; 
Barnasconi  v.  Atkinson,  10  Hare,  348. 

(b)  Bishop  of  Cloyne  v.  Young,  2  Ves. 
sen.  66;  White  v.  Williams,  Coop.  68; 
Langham  v.  Sandford,  2  Mer.  17. 

(c)  Gases  in  last  note. 

(d)  Per  Lord  Kenyon,  C.-J.,  and  L*v- 
rence,  J.  6  T.  Rep.  262,  364. 

(«)  Goodinge  v.  Goodinge,  1  Ves.  sen- 
280;  Edge  v.  Salisbury,  Amb.  70;  Gr#* 
v.  Howard,  1  Bro.  C.  C.  81. 

(/)  NichoUs  v.  Osborn,  2  P.  Wms.  419; 
Kelly  y.  Powlet,  Amb.  606. 

(g)  Strode  v.  Russell,  2  Vera.  621. 

(A)  Freemantle  v.  Bankes,  6  Ves.  86. 

(t)  Hurst  y.  Beach,  6  Madd.  351. 

(*)  Leake  v.  Randall,  1  Vin.  Abr.  188. 

(/)  Id.  pi.  4. 

(m)  Bootle  v.  Blundell,  1  Mer.  193. 
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the  debt  ;(w)  or  25,  of  rebutting  a  presumption  which  arises  from  ohaptkb  nn. 
tlie  construction  of  words  simply  qua  words  ;(o)  or  26,  of  raising  a 
presumption  \{p)  or  27,  of  increasing  a  legacy  \{q)  or  28,  of  in- 
creasing that  which  is  defective  ;(r)  or  29,  of  adding  a  legacy  to  a 
will  ;(«)  or  30,  of  proving  what  interest  a  legatee  was  intended  to 
take  in  a  legacy  \{t)  or  31,  of  ascertaining  an  intention  which,  upon 
the  face  of  the  will,  was  indeterminate,  as  in  the  case  of  a  devise  to 
one  of  the  sons  of  A.,  who  hath  several  sons  ;(w)  or  32,  of  proving 
that  words  of  limitation  were  intended  to  be  construed  as  words  of 
purchase  ;(x)  or  33,  of  proving  that  executors,  who  had  acted  in 
part,  and  then  renounced,  were  intended  by  the  testator  to  act  only 
to  the  extent  to  which  they  had  acted  \{y)  or  34,  of  proving  that 
the  testator  meant  to  use  general  words  in  this  or  that  particular 
sense  ;(«)  or  35,  of  adding  to,  detracting  from,  or  altering  the  will  ;(a) 
or  36,  generally,  of  proving  intention."  (6) 


(n)  Brown  v.  Selwyn,  8  Bro.  P.  G.  607. 
(©)  Per  Lord  Thurlow,  2  Br.  C.  C.  627. 
(p)  Ratehfidd  v.  Careless,  2  P.  Wins. 

167. 

(q)  Per  Lord  Hardwicke  in  Goodingt  v. 

Goodingt,  1  Ves.  sen.  231. 
(r)  Anon.  8  Vin.  Abr.  188. 
(#)    Whitton  v.  Russell,  1  Atk.  448. 
(0  Lowfield  y.  Stoneham,  2  Strange,  1261. 


(«)  2Vern.  626:  and  Bee  Altham's  case, 
8  Hep.  166. 

(x)  Brett  y.  Rigden,  Plow.  840 ;  and  see 
Doe  y.  Kett,  4  Term.  Rep.  601 ;  May  bank 
v.  Brooks,  1  Bro.  C.  C.  84. 

(y)  DoyU  v.  Blake,  2  Sch.  &  Lefr.  240. 

(z)  Goodingt  v.  Goodingt,  supra. 

(a)  Herbert  v.  Rtid,  16  Ves.  481. 

(b)  See  the  cases  cited  in  Wigram,  p. 
102. 
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PART  IV. 

SUCCESSION  UNDER  WILLS  AND 
TESTAMENTARY  DISPOSITIONS. 


CHAPTER  XXII. 
OF  LEGACIES  AND  RESIDUE. 


Subject  stated. 


I.  Constitution  and  Clarification  of  Legacies 
and  Donation*  mortis  causa. 


II.  Interest  of  the  Legatee. 
III.  Residuary  Interest*. 


786.  Reserving  for  examination  in  subsequent  chapters  some  of 
the  more  special  and  intricate  questions  connected  with  the  subject 
of  legacies,  we  proceed  in  a  general  view  of  the  law  of  legacies  to  the 
consideration  of  the  relations  of  law  pertaining  to  the  constitution 
of  legacies,  their  classification,  and  the  nature  and  extent  of  the 
interest  or  estate  of  the  legatee. 


Legacy  and 
donation. 


SECTION  I. 
CONSTITUTION  AND  CLASSIFICATION  OF  LEGACIES. 


787.  A  legacy  may  be  declared  either  in  a  testamentary  writing 
or  in  a  delivered  assignation  intended  to  take  effect  after  death 
(called  donatio  mortis  causa),  or  verbally  to  the  extent  of  £8, 6s.  8d. 
Legacy  may  be         738.  A  testamentary  legacy  is  usually  expressed  in  the  form  of 
Juration  to  tna-  a  request  or  direction  to  the  trustees  or  executors  of  the  will  to  pay 
ofbranest  or**  or  ma^e  over  the  subject  of  the  legacy  to  the  legatee.     When  con- 
dfeposition.       stituted  by  codicil  or  separate  writing,  legacies  are  frequently  ex- 
pressed in  terms  of  direct  bequest.   They  may  also  be  constituted  by 
disposition  ;  the  de  presenti  mode  of  conveyance  being,  by  the  law 
of  Scotland,  a  universal  form  of  transmission.     A  legacy,  moreover, 
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may  be  constituted  in  the  form  of  an  optative  bequest ;  for  such  is  chaptie  ixh. 
the  favour  shown  to  last  wills  that  the  mere  expression  of  the  tes- 
tators wish,  without  the  nomination  of  an  executor  or  trustee,  and 
without  even  the  form  of  a  disposition  or  grant  to  any  one,  is  held 
to  operate  a  transference  of  the  subject  of  bequest  to  the  uses  of 
the  will,  (a) 

739.  Next,  a  legacy  may  be  constituted  by  a  delivered  assigna-  Donatio  mortis 
tion  of  an  incorporeal  right,  or  by  the  specific  delivery  of  corporeal  ^LiJ^^1 
moveables,  with  the  intention  that  the  gift  shall  only  take  effect th*  «**' 
upon  the  death  of  the  donor.  This  form  of  bequest  received  in  the 
civil  law  the  distinctive  appellation  of  donatio  mortis  causa  ;(  b)  and 
it  has  been  generally  admitted  into  modern  systems  of  jurispru- 
dence.^) Notwithstanding  the  doubts  that  have  recently  been  ex- 
pressed regarding  the  efficacy  of  this  form  of  bequest,  (d)  it  is  cer- 
tain that  such  donations  have  been  repeatedly  recognised — whether 
tinder  their  proper  distinctive  appellation  or  not,  is  immaterial — 
by  decisions  of  the  Court  of  Session,  (e)  For  example,  in  Fyfe  v. 
Kedslie,  (/)  a  donation  of  bank  stock  to  the  truster's  nephews, 
qualified  by  a  back  letter  in  which  they  promised  to  pay  the  interest 
accruing  and  any  bonus  that  might  accrue  on  the  shares  during  his 
life,  and  likewise  to  transfer  any  part  of  them  when  he  thought 
proper,  was  held,  in  conformity  with  the  opinions  of  the  whole 
Court,  to  be  a  donatio  mortis  causa,  and  effectual  after  the  grant- 
ees death,  (g)    In  the  opinion  of  Lords  Kinloch,  Wood,  and  Ben- 


fa)  This  proposition  was  established  in 
the  largest  sense  by  the  decision  in  the 
House  of  Lords  in  The  Mag*,  of  Dundee  v. 
Morris,  1  May  1858,  8  Macq.  184. 

(6)  See  Inst.  lib.  2.  tit.  7,  where  it  is 
in  substance  stated  that  a  gift  made  upon 
condition  that  if  the  donor  dies  the  donee 
shall  possess  it  absolutely,  is  effectual  in 
the  same  manner  as  a  legacy :  "  Mortis  causa 
donatio  est,  cum  magis  se  quis  velit  habere, 
quam  eum,  cui  donat,  magisque  eum,  cui 
donat,  quam  heredem  suum,"  \  1. 

(c)  In  the  law  of  England,  donations 
mortis  causa  are  constituted  by  delivery, 
subject  to  the  following  rules,  namely,  (1) 
that  the  gift  must  be  in  contemplation  of 
death ;  (2)  that  it  is  given  under  the  im- 
plied condition  that  it  is  to  take  effect  only 
in  the  event  of  the  death  of  the  donor ; 
and  (8)  that  there  is  tradition  of  the  sub- 
ject to  the  donee  for  his  own  use.  The 
decisions  are  very  numerous ;  and  as  dona- 
tion does  not  fall  within  our  subject,  it  is 
unnecessary  to  do  more  than  allude  to 


them.  See  1  Wh.  &  T.  L.  Ca.  8d  ed.  p. 
816. 

(d)  See  Lord  Ivory's  opinion  in  Miller 
v.  Milne's  Trs.y  21  D.  898. 

(c)  Such  donations  are  referred  to  by 
Lord  Stair,  8,  8,  48.  Erskine  Bays  (8, 
8,  91),  "  The  donatio  mortis  causa  of  the 
Romans,  where  the  subject  was  given  to 
the  donee  under  the  tacit  condition  that  it 
should  be  returned  to  the  donor  either  on 
his  revocation  or  on  the  predecease  of  the 
donee,  is  little  known  in  our  practice ; " 
and  he  adds,  "  No  deed,  though  gratuitous, 
is  revocable  after  delivery,  if  a  faculty  to 
revoke  be  not  reserved  in  it ;  for  the  im- 
plied power  of  the  grantor  to  revoke  unde- 
livered deeds  is  excluded  by  delivery." 
This  is  correct  according  to  modern  prac- 
tice. See  the  cases  referred  to  supra,  chap. 
13,  sect.  1. 

(/)  W«  v-  Kedslie,  •  March  1847,  9  D. 
858. 

(a)  Lord  Mackenzie  observed :  "  He 
meant  clearly  to  make  a  donatio  mortie 
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cwArriB  mi.  holme,(A)  who  were  of  the  majority  of  the  Court  in  the  case  of 
3i,7/rr  Tm  Miller  v.  Milne  8  Trustees,  a  bequest  constituted  by  a  letter  address- 

u^xuJbv  de- e(* to  ^e  'ePatee»  an(l  delivered  in  the  lifetime  of  the  granter,  is  a 
Utcry  of  aubjfct  donatio  mortis  causa,  and  is  subject  to  the  same  conditions  and  roles 
y'  of  interpretation  as  a  legacy.  Such  a  bequest  is  accordingly  per- 
sonal to  the  donee,  and  lapses  in  the  event  of  his  predeceasing  the 
granter.  In  the  above-mentioned  cases  the  grant  was  constituted 
by  written  assignation ;  but  it  was  laid  down  in  the  early  case  of 
Mitchell  v.  Wright, (t)  that  a  bequest  might  be  made  of  a  subject 
or  sum  of  money  exceeding  the  value  of  £100  Scots  by  delivery  of 
the  subject  or  payment  of  the  money.  According  to  our  present 
practice,  a  legatee  claiming  a  subject  as  a  donation  made  by  de- 
livery of  the  subject  or  security,  must  take  the  onus  of  proving  the 
donation  in  a  question  with  the  trustees  or  representatives  of  the 
granter.  The  cases  in  which  donations  constituted  by  the  indorsa- 
Ltguy jn  a  t>m  tion  of  bills  (i)  and  receipts  (Z)  have  been  allowed  to  be  supported 
by  extrinsic  evidence  after  the  death  of  the  granter,  are  with  diffi- 
culty distinguished  from  donations  mortis  causa.  The  subject  is 
elsewhere  considered,  (wi) 

740.  The  opinion  expressed  in  the  preceding  paragraph  (»)  has 
been  confirmed,  and  the  question  whether  donation  mortis  causa  is 
recognised  in  our  law,  has  at  length  been  authoritatively  answered 
in  the  affirmative  by  a  unanimous  decision  of  the  First  Division  of 
the  Court,  (o)  The  authorities  on  which  the  judgment  proceeds  will 
be  found  in  the  report  of  the  judges'  opinions  ;  and  the  limitations 


or  receipt. 


Morris  v.  Bid 
dick. 


causa;  and  while  I  find  all  the  features  of 
such  a  donation  here,  I  cannot  find  those 
of  an  ordinary  trust ; "  9  D.  865  ;  and  see 
Duguid  v.  CaddeU's  Trs.t  29  June  1881,  9 
S.  844. 

(A)  Miller  v.  M tints  Trs.,  8  Feb.  1869,  21 
D.  888.  Lord  N eaves  appears  to  have  taken 
the  same  view  of  the  nature  of  the  document 
in  this  case : — "  I  have  already  said,  that 
regarding  them  (the  letters)  merely  as  a 
form  of  legacy  or  donation  mortis  causa, 
which  I  think  the  more  correct  view,  I 
consider  them  to  have  been  personal  to  the 
donee,  and  thus  to  have  become  ineffectual 
through  his  predecease;"  21  D.  801-2. 
See  also  Trotter  v.  Trotter,  1  Dec.  1842,  5 
D.  224. 

(t)  Mitchell  v.  Wright,  1759,  M.  8082. 

(V)  Murray  v.  Todd,  6  March  1818, 
Hume,  275 ;  Adam  v.  Johnston,  1782,  M. 
1416 ;  Steel  v.  Wemyss,  1798,  M.  1409 ; 
Anonymous,  1752,  5  Br.  Sup.  802.    It  has 


been  decided,  however,  that  a  bill  payable 
after  death  is  not  a  habile  mode  of  consti- 
tuting a  bequest,  as  this  is  not  a  case  of 
transference  of  a  security  with  the  inten- 
tion of  constituting  a  bequest,  but  an  at- 
tempt to  give  to  the  bill  itself  a  testamen- 
tary operation,  contrary  to  the  legitimate 
purpose  of  the  instrument ;  FuUon  v.  Blair, 
1722,  M.  1411 ;  Button  v.  Button,  1724,  M 
1412;  Wright  v.  Wright,  1761,  M.  8088; 
Dowie  v.  Millie,  1786,  M.  8107. 

(Z)  Compare  Galloway  v.  Craig,  17  July 
1861,  28  D.  (Ap.  Ga.)  12,  4  Macq.  267,  re- 
versing 22  D.  1211,  with  OuthiU  v.  Burns, 
20  March  1862,  24  D.  849. 

(m)  Chapter  48,  sect.  8  (Resulting  Inter- 
ests under  ex  fade  absolute  Conveyances). 

(n)  The  passage  is  reprinted  without 
alteration  from  2  Law  of  Trusts,  pp.  211- 
212. 

(o)  Morris  v.  Riddick,  16  July  1867,  6 
Macph.  1086. 
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under  which  the  doctrine  is  to  be  received  are  very  clearly  explained  chapter  xm. 
in  the*  following  observations  of  Lord  President  Inglis : — "  Donatio 
mortis  causa  in  the  law  of  Scotland  is  not  in  all  respects  the  same  as 
in  the  Roman  law.  It  answers  the  definition  of  the  Institutes  as 
being  a  gift,  to  take  effect  in  favour  of  the  receiver  on  the  death  of 
the  granter,  and  to  have  no  effect  if  the  granter  repent  of  his  gift,  or 
revoke  it,  or  survive  the  grantee.  The  motive  and  intention  of  the 
giver  is  also  in  both  systems  understood  to  be  the  same.  He  pre- 
fers the  donee  to  his  heir  or  executor,  but  himself  to  both.  But  in 
the  Roman  law  there  were  three  kinds  of  donatio  mortis  causa, 
while  I  think  we  have  received  only  one  kind  in  our  practice, 
which  does  not  precisely  answer  to  any  head  of  the  Eoman  division. 
Donatio  mortis  causa  in  the  law  of  Scotland  may,  I  think,  be  de- 
fined as  a  conveyance  of  an  immoveable  or  incorporeal  right,  or  a 
transference  of  moveables  or  money  by  delivery,  so  that  the  pro- 
perty is  immediately  transferred  to  the  grantee,  upon  the  condition 
that  he  shall  hold  for  the  granter  so  long  as  he  lives,  subject  to  his 
power  of  revocation,  and,  failing  such  revocation,  then  for  the  gran- 
tee on  the  death  of  the  granter.  It  is  involved,  of  course,  in  this 
definition,  that  if  the  grantee  predecease  the  granter,  the  property 
reverts  to  the  granter,  and  the  qualified  right  of  property  which  was 
vested  in  the  grantee  is  extinguished  by  his  predecease.  Such,  I 
apprehend,  is  the  doctrine  laid  down  by  Erskine,^)  more  largely 
expounded  by  Bank  ton,  (q)  and  supported  by  the  general  tenor  of 
the  decisions  of  the  Court."  (r)  In  this  case  the  judges  were  also 
unanimously  of  opinion  that  writing  was  not  necessary  to  the  con- 
stitution of  a  gift  of  this  description. 

741.  A  verbal  or  nuncupative  legacy  is  effectual  only  to  the  ex-  Nuncupative 
tent  of  £100  Scots  ;(s)  and  a  plurality  of  legacies,  each  of  the  value  wSt^tent 
of  that  sum,  may  be  bequeathed  by  the  same  person.     The  rule  is  effectual- 
to  be  received  subject  to  the  following  qualifications : — First,  A  be- 
quest of  larger  amount  may,  as  already  explained,  be  made  by  de- 
livery of  the  subject  to  the  grantee  intuitu  mortis.     Secondly,  A 
noncupative  legacy  for  a  larger  sum  than  £100  Scots  is  effectual  to 
the  extent  of  £100  Scots.(0     Thirdly,  A  verbal  direction  to  an  exe- 
cutor and  residuary  legatee  to  pay  a  legacy  of  any  amount  is  effec- 
tual as  a  trust :  but  stich  trust  can  only  be  proved  by  his  writ  or 

(p)  Ersk.  3,  3,  91.  ing  £100  Scots  may  be  proved  by  witness- 
es Bankt.  1,  9,  16-18  (vol.  1,  p.  230).  es.  Bell's  Prin.  §  1868,  5th  ed.  J  1869, 
(r)  6  Macpb.  1041.  1874. 

{$)  See  Ersk.  3, 9,  7,  who  refers  the  rule  (0   Ersk.    3,   9,   7  ;   Forsyth's   TVs.  v. 

to  the  general  principle  of  the  law  of  Scot-  MlLeany  18  Jan.  1864,  16  D.  843  ;  Kelly 

land,  that  no  obligation  for  a  sum  exceed-  v.  Kelly,  8  March  1861,  23  D.  708. 
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<  nu-TKtt  XXII. 


IVposiUin 
Savings  Banks. 


Legacies  dis- 
tinguished ac- 
cordinR  to  differ- 
ent principles  of 


Legacy,  whether 
heritable  or 
moveable. 


Legacy  of  herit- 


Bequests  of 
heritable  estate 
under  trnst- 
settlements. 


oath.(u)  But,  fourthly,  It  is  incompetent  to  require  the  oath  on 
reference  of  a  mere  trustee,  for  the  purpose  of  proving  a  verbal  legacy 
beyond  the  specified  amount.(x) 

742.  The  provisions  of  the  Act  59  Geo.  III.,  cap.  62,  §  7,  by 
which  testamentary  papers  signed  by  mark  are  made  effectual  to 
convey  deposits  in  Savings  Banks  not  exceeding  £20,  seem  to  be 
repealed  by  5  A  6  Will.  IV.,  cap  57,  §  2. 

743.  Under  this  division  of  the  subject  we  might  conveniently 
consider  questions  as  to  the  capacity  of  the  testator  and  the  lega- 
tee, the  identification  of  the  subjects  and  objects  of  the  gift,  etc. 
These  subjects  are  fully  discussed  in  other  chapters  specially  relat- 
ing to  these  branches  of  the  law. 

744.  The  legal  character  of  the  legatee's  interest  may  be  con- 
sidered in  relation — (1)  to  the  quality  of  the  legacy,  whether  herit- 
able or  moveable  ;  (2)  in  relation  to  the  duration  of  his  interest, 
whether  fee,  liferent,  or  reversion ;  (3)  in  relation  to  the  subject  of  the 
interest,  whether  a  right  to  a  specific  thing,  or  to  a  sum  of  money 
payable  out  of  the  estate  ;  and  (4)  in  relation  to  the  limited  or  un- 
limited character  of  the  interest,  whether  a  legacy  of  quantity  or  a 
residuary  interest. 

746.  First,  as  to  the  quality  of  the  legacy;  the  subject  bequeath- 
ed, or  the  fund  out  of  which  the  legacy  is  payable,  is  either  herit- 
able or  moveable ;  and  on  this  distinction  depends  the  succession 
of  the  legatee  in  the  event  of  his  dying  before  receiving  payment. 
The  expression,  "  legacy  of  heritage,"  is  usually  employed  in  a  re- 
stricted sense,  as  denoting  a  legacy  constituted  by  way  of  burden 
upon  the  estate  conveyed  to  an  heir ;  such  burdens  being  effectual 
against  disponees,  on  the  principle  of  passive  representation.^) 

746.  Heritable  estate  may  be  made  the  subject  of  bequest  under 
a  trust-disposition  and  settlement  disposing  of  the  general  estate. 
A  very  large  proportion  of  the  decided  cases  upon  legacies  have 
arisen  under  conveyances  to  trustees,  embracing  both  heritable  and 
moveable  estate.  It  has  been  justly  observed,  that  a  trust-disposi- 
tion of  heritable  estate  has  the  effect  of  investing  the  truster  with 
a  power  of  testing  upon  the  property  ;(«)  the  exercise  of  this  power 


(u)  Erskine  and  Bell,  supra ;  Hannah  v. 
Guthrie,  1788,  M.  8837;  6  Br.  Sup.  208; 
Elch.  "  Legacy,"  No.  6. 

(x)  Forsyth's  Trs.  v.  M'Lean,  supra. 

(y)  Dundas  v.  Dundas,  22  Dec.  1880,  4 
W.  &  S.  460.  See  the  subject  of  election, 
under  the  rule  of  approbate  and  reprobate, 
treated  in  chapter  27. 

(z)   Per  Lord  Curriehill  in  Maekilligan 


v.  ITadbZtyan,  18  D.  87.  In  Brack  v.  Hog$% 
26  Feb.  1831,  6  W.  &  Sh.  61,  the  point 
was  raised  very  purely.  The  testator  hav- 
ing executed  a  trust-disposition  of  his  herit- 
able estate  in  conformity  with  the  require- 
ments of  the  law  of  Scotland,  containing  a 
direction  to  the  trustee  to  convey  "  to  such 
person  or  persons  as  I  shall  specify  and 
name  in  my  will,  or  by  any  separate  letter 
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being  liable,  however,  to  be  defeated  by  the  operation  of  the  law  of  chapter  xxh. 
deathbed,  (a)  But  in  some  form  there  must  be  a  dispositive  con- 
veyance of  the  estate  from  the  person  of  the  testator ;  and  it  is  to  be 
observed,  that  a  settlement  not  expressed  in  dispositive  language, 
and  therefore  not  operative  as  a  conveyance  of  the  heritable  estate, 
is  equally  ineffectual  for  the  purpose  of  burdening  the  heir.  (6) 

747.  Secondly,  in  relation  to  the  duration  of  the  legatee's  interest,  Legacy, whether 
the  subject  of  a  legacy  may  be  either — (1)  the  capital  or  fee  of  a  fotei4To"e- 
sum  of  money  or  specific  subject ;  (2)  a  liferent  interest  in  or  termin-  vereion- 
able  annuity  out  of  it ;  or  (3)  a  reversionary  interest  in  the  capital. 

When  a  legacy  or  estate  is  given  simply,  without  limitation  as  to 
time,  it  is,  of  course,  presumed  to  be  an  estate  in  fee.  The  interest 
of  the  beneficiary  accordingly  will  not  be  cut  down  to  a  liferent  by 
reason  of  the  use  of  expressions  capable  of  being  construed  as  sub- 
stitutions, (c)  As  a  general  rule,  express  words  are  required  to 
limit  an  estate  to  a  life  interest  \{d)  and  so,  where  a  liferent  was 
given  by  a  husband  to  his  .wife  "  in  case  she  should  happen  to  sur- 
vive him,"  and  she  predeceased,  it  was  found  that  no  right  to  the 
proceeds  of  the  property  had  ever  vested  in  her.(e)  Questions 
between  liferenters  and  fiars,  as  to  the  right  to  interest  and  acces- 
sions, burdens  and  abatements,  are  dealt  with  in  the  ensuing  sec- 
tion of  this  chapter.  (/) 

748.  Next,  as  to  the  subject  or  legal  character  of  the  interest  Legacies  dk- 
taken  by  the  legatee.     According  to  this  principle  of  division,  three  general,  specific, 
classes  of  legacies  are  distinguishable— general,  demonstrative,  and  g^emonstra- 
specific.     A  general  legacy — legatum  quantitatis — is  a  legacy  not  of 

a  special  article  or  debt,  but  of  a  certain  quantity  or  value  which, 


or  writing  to  that  effect,"  thereafter  exe- 
cuted in  Jamaica  a  later  will  and  testa- 
ment disposing  of  the  residue  in  these 
terms :  "  I  give  and  bequeath  to  my 
nephew,  Adam  Hogg,  the  residue  and 
remainder  of  my  property,  real,  personal, 
and  mixed,  consisting  of  lands,  houses, 
&c.,  in  Berwickshire,  Great  Britain."  In 
affirming  the  judgment  of  the  Court  of 
Session,  sustaining  the  bequest,  LordLynd- 
hur8t  observed : — "  The  will  was  intended 
by  the  party  to  be  an  execution  of  the 
power  contained  in  the  first  deed.  It  is 
impossible  to  consider  the  nature  of  the 
transaction  itself,  as  mentioned  in  the  first 
deed,  and  the  description  of  the  property, 
and  not  to  come  to  the  conclusion  that  the 
party  intended  to  execute  that  power.  The 
question  that  remains  then  is,  whether  the 
mode  of  execution  was  sufficient."    And 


on  the  authority  of  the  case  of  Willoch  v. 
Auchterlony,  1769,  M.  6689,  his  Lordship 
was  of  opinion  that  it  was ;  6  W.  &  8.  69. 
See  Bell's  Pr.  )  1863,  and  cases  there 
cited ;  also  chapter  29,  sect.  1,  infra. 

(a)  See  chapter  9,  sec.  4,  as  to  the  effect 
of  the  law  of  deathbed  upon  deeds  of  alter- 
ation, and  the  mode  of  evading  its  opera- 
tion. 

(b)  Govan  v.  Seton,  28  Jan.  1812,  F.O. 
But  see  the  observations  on  this  subject  in 
chapters  71  and  72. 

(c)  Alexander  v.  Alexander,  18  Dec.  1848, 
12  D.  846 ;  O'ReiUy  v.  SempiU,  16  D.  789,  2 
Macq.  288. 

(d)  See  Campbell  v.  Campbell,  80  May 
1848,  6  D.  1088 ;  8  Dec.  1862, 16  D.  173. 

(«)  Findlay  v.  Marin  tyre,  11  Dec.  1849, 
12  D.  826. 

(/)  Infra,  p.  891. 

2  b2      . 
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Direction  to 
purchaw  is  equi 
valent  to  * 
general  legacy. 


oBAPTiB  xm.  may  be  measured  either  in  money  or  in  goods  of  a  specified  descrip- 
tion.^) A  specific  legacy  is  a  legacy  of  a  certain  subject,  which 
may  either  be  corporeal  or  incorporeal ;  a  definition  which  includes 
sums  of  money  invested  on  specific  securities.  (A)  A  demonstrative 
legacy  is  a  gift  of  a  sum  of  money  payable  out  of  or  charged  upon  a 
particular  subject  or  security  ;  and  is  similar  in  its  legal  properties 
to  a  legacy  of  quantity. (t) 

749.  A  direction  to  purchase  a  certain  subject,  or  to  invest 
money  in  specified  securities  for  a  particular  object,(i)  is  not  a 
specific  legacy,  but  is  of  the  nature  of  a  demonstrative  legacy.  Ac- 
cordingly, it  was  held  that  legacies  of  quantity  were  preferable  to 
the  interest  of  a  residuary  legatee  under  a  direction  to  apply  the 
residue  of  the  testator's  fund  in  the  purchase  of  an  heritable 
estate.  (I) 
Specific  legacies,  760.  Specific  legacies  are  further  distinguished  from  legacies  of 
gushed  from  quantity  or  general  legacies  by  the  nature  of  the  rights  conferred 
upon  the  legatees.  First,  A  specific  legacy  has  the  effect  of  an  as- 
signation mortis  causa  to  the  subject;  a  general  legacy  confers  only 
&jus  crediti.(m)  Secondly,  Specific  legacies  are  preferable  to  gene- 
ral bequests  and  shares  of  residue.  The  debts  of  the  estate  are  a 
burden  primarily  affecting  the  latter  ;(n)  and  although  the  right  of 


general. 


(g)  Ersk.  8,  9,  11  &  12 ;  Bell's  Pr.  { 
1878-6.  By  means  of  a  trust,  general  lega- 
cies may  be  made  to  comprehend  certain 
of  the  qualities  of  specific  legacies.  For 
example,  if  a  testator  direct  his  trustees  im- 
mediately after  his  death  to  invest  a  sum 
in  the  Funds  for  the  use  of  a  general  lega- 
tee, and  the  trustees  are  unable  from  any 
cause  to  make  the  investment  until  some 
time  after,  they  must  nevertheless  pur- 
chase a  quantity  of  stock  equal  to  what 
they  could  have  bought  with  the  legacy  at 
the  proper  time ;  Horsbrugh  v.  Horsbrugh, 
1  March  1848,  10  D.  824. 

(A)  Ersk.  supra ;  Bell's  Pr.  J  1874-7. 

(i)  This  variety  of  the  general  legacy 
appears  to  have  escaped  the  attention  of 
our  institutional  writers,  though  it  has 
been  recognised  under  this  designation  in 
English  decisions  (2  Wh.  &  T.  L.  Ca.  8d 
ed.  p.  262),  and  in  the  civil  law  (Voet  ad 
Pand.  85,  1,  6).  Examples  will  be  found 
in  the  cases  of  Melvin  v.  Nicol,  20  May 
1824,  8  Sh.  81.  N.E.  21,and  Bell  v.  Brodie, 
16  Feb.  1847, 9  D.  712.  In  the  latter  case, 
a  mortis  causa  trust  provided  for  the  pay- 
ment of  a  certain  annuity,  the  testator 
being  bound  to  pay  such  sum  as  might 


be  necessary  to  secure  it.  Previous  to  his 
death,  he  had  put  certain  sums  of  money 
into  the  hands  of  his  trustee,  and  directed 
the  annuity  to  be  paid  from  the  interest  of 
those  sums.  The  Court  held  that  the  ob- 
ject of  the  special  direction  was  merely  to 
secure  the  annuities  ;  that  the  bequest  waa 
not  specific,  and  that  therefore  the  estate 
remained  bound  for  payment  of  the  an- 
nuity. The  decision  in  Hagart  v.  Bag- 
art,  14  Nov.  1884,  18  Sh.  85,  holding  a 
bequest  of  the  testator's  whole  income  for 
the  year  of  her  death  equivalent  to  a  spe- 
cific legacy,  appears  to  be  erroneous  in 
principle,  as  there  was  here  no  identifica- 
tion of  the  property,  but  merely  a  measure 
of  the  value  of  the  legacy. 

(k)  Dewar  v.  Kirk-Session  of  Tonyburn, 
28  March  1864,  2  Macph.  910. 

(/)  Hamilton  v.  Bennet,  16  Aug.  1888,  6 
W.  &  S.  588,  affirming  10  Sh.  380;  Train  v. 
Belts  Trs.,  26  May  1824,  8  Sh.  68,  N.  E.  44. 
On  the  construction  of  trusts  for  the  pur- 
chase of  heritable  estate,  see  chapter  65. 

(m)  Bell's  Pr.  \  1875-7. 

(n)  Ersk.  8,9,  12,  citi  ng  M onro  v.  Scott's 
Exrs.,  1630,  M.  8048;  Blair  v.  TytUr,  11 
March  1866,  8  Macph.  698.    See  §  770. 
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the  special  legatee  will  necessarily  yield  to  that  of  the  testator's  chaptke  xxh. 
creditors,  it  has  been  held  that  creditors  attaching  a  specific  legacy 
must  assign  their  debts  to  the  special  legatee,  (o)     A  legacy  for 
mournings  seems  to  be  preferable  to  other  general  legacies. (p)    In 
virtue  of  his  real  right,  the  special  legatee  may,  with  concurrence 
of  the  executor,  bring  an  action  for  recovery  of  the  subject  against 
the  party  in  possession,  (q)    Thirdly,  From  the  nature  of  the  special  Ademption  of 
legatee's  interest,  it  follows  that  his  right  under  the  testament  is  by^ie o^cotT 
extinguished  if  the  subject  perish  before  it  is  delivered  to  him,  for  JSjJSl0*  ** 
res  perit  suo  domino  ;(r)  and  the  appropriation  of  the  subject  to 
other  purposes  in  the  testator's  lifetime,  e.g.,  uplifting  the  sum  con- 
tained in  a  bond  or  other  security,  operates  as  an  implied  revoca- 
tion or  ademption  of  the  bequest  of  the  specific  subject.  («) 

751.  In  the  category  of  specific  bequests  may  be  included  the  Legatum  libera- 
legatum  liberationis,  or  legacy  to  the  testator's  debtor  of  the  value  umu' 

of  his  debt.  With  reference  to  this  description  of  bequest,  it  has 
been  decided  that  a  legacy  to  certain  debtors,  in  the  form  of  "  a  free 
discharge  of  everything  they  may  owe  me  at  my  death,"  does  not 
comprehend  bills  coming  into  the  hands  of  the  legatee  on  account 
of  the  testator,  these  being  regarded  not  as  debts,  but  as  in  the  na- 
ture of  a  deposit  or  trust,  (t)  A  simple  legacy  to  a  debtor  is  held 
to  be  compensated  by  the  debt,  upon  proof  that  the  latter  is  resting- 
owing.(w)  As  regards  legacies  to  the  creditors  of  the  testator,  the  Legacies  to 
presumption  of  the  law  of  Scotland  is  rather  adverse  to  donation. cr 
The  subject  of  the  satisfaction  of  debts  by  legacies  is  reserved  for 
discussion  in  a  subsequent  chapter,  (a?) 

752.  Legatum  rei  alienee  is  a  bequest  of  a  subject  not  belonging  Legatum  rei 
to  the  testator.     The  rul§  of  construction,  derived  from  the  civil    tma' 
law,(y)  is,  that  if,  on  the  one  hand,  the  testator  erroneously  sup- 
posed the  thing  bequeathed  to  be  his  property,  (2)  or  erroneously 
believed  the  subject  to  be  moveable  and  within  the  power  of  his 


(0)  Balmermo  v.  Balmerino'a  Cr$.,  1746, 
M.  S074. 

(p)  Coldwolly.  Coldwoll,  1786,  M.  8066. 
See  chapter  67,  infra. 

(q)  Ersk.  tupra.  See'  Gray  v.  Cockburn, 
1711,  M.  8062;  Forruterv.  Clerk,  1627,  M. 
2194. 

(r)  Wauchopev.  Wilton,  1724,  M.  8068. 

(«)  Pagans.  Pagan,  26  Jan.  1888,  16  Sh. 
883,  and  cases  there  cited ;  Jack  v.  Lauder, 
1742,  M.  11,367  ;  Presby.  of  Kirkcudbright 
v.  Blair,  1742,  Elch.,  "Legacy,"  No.  10; 
M.  8066;  Panton  v.  Gillies,  22  Jan.  1824, 
2  Sh.  682,  N.  E.  536 ;  and  see  section  2, 
infra,  as  to  interest  and  accessions,  and  the 


extent  to  which  special  legacies  may  he 
affected  by  the  claims  of  creditors  and  an- 
nuitants. We  refer  to  chapter  18,  section 
2  (Revocation  by  Ademption),  for  a  state- 
ment of  the  English  authorities  on  the 
ademption  of  legacies. 

(t)  Graham  v.  Definition,  1792,  M.  8108; 
Bell's  Oct.  Ca.  802;  DougaU  v.  Doug  all, 
1789,  M.  16,949. 

(u)  See  Reid  v.  Hope't  Tre.,  6  May  1826, 
1  W.  &  S.  172. 

(x)  Chapter  26,  section  3. 

(y)  Inst.  lib.  2,  tit.  20,  \  4. 

(z)  Ersk.  3,  9,  10;  Bell's  Pr.  \  1882-4. 
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cairn*  xxu.  executor, (a)  the  legacy  is  ineffectual ;  but  if,  on  the  other  hand,  he 
knew  that  it  was*  not  his  own,  the  legacy  is  effectual,  on  the  prin- 
ciple that  the  testator  intended  that  his  executor  should  purchase 
it.  (6)    The  cases  in  which  bequests  of  subjects  not  disposable  by 
will  have  been  held  binding  upon  the  heir  are  in  some  respects 
analogous  to  the  case  of  the  res  aliena  scienter  Ugata.(c) 
What  ttrmi  fan-        763.  A  considerable  mass  of  decisions  has  been  accumulated  in 
■^^•Tdi*-    'he  jurisprudence  of  England  on  the  question,  what  words  imply  a 
^SSdfc? inm  8Pec^c  M  distinguished  from  a  demonstrative  legacy.    The  cases 
'  have  relation  chiefly  to  legacies  of  money  in  particular  places,  lega- 
cies of  debts,  legacies  of  stock,  and  legacies  connected  with  realty. 
While  illustrating  the  principles    upon  which    legacies  of  these 
descriptions  are  distinguished,  they  add  little  or  nothing  to  our 
means  of  applying  the  principles  in  practice.      In  most  of   the 
cases  the  character  of  the  bequest  is  ascertained  by  inspection ;  few 
of  them  present  any  serious  difficulty,  (d) 

764.  To  complete  the  discussion  of  specific  legacies,  we  annex  a 
brief  statement  of  the  import  of  the  decisions  upon  the  meaning  of 
terms  descriptive  of  certain  subjects  of  specific  bequest.  A  bequest 
of  "  goods,  gear,  and  sums  of  money,"  carries  corporeal  moveables 
generally;  not  debts  or  other  moveable  rights.(e)  "Goods,  gear, 
debts,"  etc.,  does  not  carry  heritable  debts  secured  by  adjudica- 
tion^/) "  Goods  and  gear,  whether  heritable  or  moveable,"  will 
not  operate  as  a  transference  of  a  lease.fgr)  "Moveables  whatsoever," 
coupled  with  words  descriptive  of  corporeal  moveables,  does  not 
embrace  moveable  bonds  or  other  securities. (h)  "Moveable  estate," 
following  an  enumeration  of  corporeal  moveables,  does  not  include 
moveable  rights,  (i)  A  legacy  of  moveables  has  been  held  to  in- 
clude heirship  moveables. (k)    The  word  "  estate,"(Z)  either  alone  or 


Import  of  gene- 
ral terms  de- 
scriptive of  the 
subject  of  be- 
quest. 


(a)  Erek.  supra;  Wardlaw  v.  Fraser,  1668, 
M.  6703. 

(b)  Falconer  v.  Dougal,  1664,  M.  18,801. 

(c)  CattoY.  Gordon,  1748,  M.  8077;  Cran- 
ston v.  Brown,  1674,  M.  8069 ;  Kinloch  y. 
Lundie,  1668,  M.  8062;  Drummond  v. 
Drummond,  1624,  M.  2261.  This  subject 
is  also  noticed  under  the  head  of  Legacy 
of  Heritage.  See  Dundat  v.  Dundas,  22 
Dec.  1880,  4  W.  &  S.  460,  affirming  7  Sh. 
241 ;  Redford  v.  Redford,  6  Deo.  1816, 
Hume,  884. 

(d)  An  epitome  of  the  cases  we  refer  to 
will  be  found  in  2  Wh.  &  T.  L.  Ca.,  8d  ed. 
p.  262  et  seq. 

(e)  Moohrie  v.  Linn,  1786,  M.  6018,  Elch., 
"  Implied  .Will,"  No.  1 ;  Fraser  v.  Smith. 


1776,  M.  2822 ;  Earl  of  Fife  v.  WKenne, 
1796,  M.  2826,  8  Pat '649 ;  WaddeU  v.  Colt, 
1789,  M.  6022;  Pet.  Galloway,  12  Jan. 
1802,  M.  16,960;  Brown  v.  Henderson,  8 
Dec.  1806,  M.  •«  Clause,"  App.  No.  6. 

(/)  Ross  v.  Ross,  10  April  1771,  2  Pat 
264,  affirming  M.  6019. 

(g)  Paterson  y.  Fairish,  9  Feb.  1800, 
Hume,  128;  Sutherland  v.  Jeffrey,  Feb. 
1806,  Hume,  188. 

(A)  Dunbar's  Trs.  v.  Dunbar,  16  Jan. 
1808,  Hume  267 ;  Kerr  y.  Young,  1746,  K. 
2274. 

(•")  CarsewtlVs  Trs.  y.  Corsewell,  9  Feb. 
1868,  20  D.  516. 

(k)  Ferguson,  1682,  1  Fount.  198. 

(I)  Moo.  P.  C.  Ca.  76,  cited  chapter  17. 
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in  conjunction  with  the  expletives  heritable  and  moveable,(wi)  or  chapter  xxn. 
moveable  and  immoveable,  (n)  is  nomen  universitatis,  and  includes 
property  of  every  description.     "  Cash "  includes  current  coin  and 
bank  notes,  but  not  bonds,  bills,  or  other  securities,  (o)    "  Free  pro- 
ceeds" of  land  includes  the  price  of  thinnings  of  wood.(p) 

756.  Another  classification  of  legacies,  according  to  the  interest  Legacies  definite 
of  the  legatee,  is  that  by  which  they  are  divided  into  legacies  de-  residue.  '  °r  ° 
finite  in  amount,  and  legacies  embracing  the  whole  or  an  aliquot 
part  of  the  free  succession.  The  former  are  those  which  we  have 
had  chiefly  in  view  in  the  preceding  observations ;  the  latter  are 
termed  residuary  bequests,  or  universal  legacies.  The  interest  of  a 
residuary  legatee  is  distinguished  by  some  important  properties 
from  that  of  a  general  or  special  legatee.  The  subject  of  bequests 
of  residue  will  be  more  fully  considered  in  the  sequel. 

756.  The  same  persons  to  whom  legacies  of  quantity  are  given  Division  of  a 
may  also  be  made  the  recipients  of  the  testator's  residuary  estate ;  JJJUenS  w^t** 
as  when  a  testator  bequeaths  legacies  to  certain  parties,  and  directs  [ne^^£  to 
that  the  residue  of  his  estate  shall  be  divided  amongst  those  parties, 
either  equally,  or  in  proportion  to  the  value  of  their  respective 
legacies.     In  a  case  of  this  kind,  where  a  testatrix,  after  leaving  a 
variety  of  legacies  of  unequal  value,  directed  the  residue  of  her 
funds  to  be  divided  "  between  and  among  the  whole  legatees  whose 
legacies  exceeded  £100,"  but  that,  in  the  event  of  her  funds  being 
insufficient  for  payment  of  the  foresaid  legacies,  "each  of  them 
which  exceeds  £100  sterling  should  suffer  proportional  abatement," 
it  was  held  that  the  residue  ought  to  be  equally  divided ;  for,  as 
there  was  no  direction  to  make  a  division  in  the  proportion  of  the 
values  of  the  legacies,  the  presumption  of  equality  of  interests  was 
applicable  to  the  case.(g) 

SECTION   II. 


INTEREST  OF  THE  LEGATEE. 


757.  The  points  to  be  considered  have  relation,  Jirst,  to  the  ex- 
tent of  the  legatee's  interest  on  the  assumption  that  there  are  suffi- 


supra,  where  a  fuller  exposition  is  given  of 
the  cases  on  the  question,  what  words  carry 
real  estate.  And  see  Stewart  v.  Neilson,  3 
Feb.  1860, 22  D.  646 ;  and  Munro  v.  Munro, 
17  Dec.  1825,  4  Sh.  828,  N.  E.  832. 

(m)  Glover  v.  Brough,  7  Dec.  1810,  F.  C; 
E.  of  Eglinton  v.  E.  of  Eglinton,  et  al.t  28 
May  1861,  23  D.  1369. 

(n)  Welsh  v.  Cairnie,  28  June  1809,  F.  C. 
Compare  Brand  v.  Brand,  1734,  M.  15,941. 


(o)  Jarvie  v.  Pearson,  5  July  1860,  22  D. 
1395.  Compare  Smith  y.  Donaldson,  10 
June  1829r  7  Sh.  784. 

(p)  Breadaibane's  Trs.  v.  Pringle,  19  Jan. 
1854,  16  D.  859.  Upon  this  subject,  and 
upon  the  construction  of  terms  descriptive 
of  the  subject  of  bequest  or  disposition, 
reference  is  made  to  chapter  17. 

(q)  Pitcairn  v.  Thomson,  8  June  1853, 
15  D.  741. 


3W 


OF  LEGACIES  AND  RESIDUE. 


lyj^kcy  in- 
created  by  uv 
t-rcjit  or  trees 
•ion. 


Specific  legacy 
ght  to 


carries  ng 
accessions. 


ll•A^,_t!!_]^,l•  cient  funds  fur  all  the  purposes  of  the  will;  secondly,  to  the  abate- 
ment of  legacies  in  the  case  of  a  deficiency  of  free  funds. 

768.  I.  Extent  of  the  Legatee's  Interest. — The  interest  of  the 
legatee,  as  appearing  upon  the  face  of  the  will,  is,  on  the  one  hand, 
enhanced  by  accessions  to  the  subject  and  by  accruing  interest,  and, 
on  the  other,  is  diminished  by  burdens,  debts,  and  legal  deductions, 
l^pacy  of  quan-        759,  ^  legacy  of  quantity,  whether  general  or  demonstrative  (or 
tihir  of  increase  payable  out  of  a  particular  fund),  does  not  seem  to  be  susceptible  of 
y  accession.      j>ejng  increase*!  by  accession ;  for  it  is  an  established  rule  that  all 
accessions  to  the  general  estate,  whether  within  the  contemplation 
of  the  testator  or  not,  fall  into  the  residue.     On  this  principle  it  is 
held,  that  where  a  debt  is  secured  by  a  policy  of  assurance  which 
only  becomes  available  at  the  testator  s  death,  the  benefit  of  a  bonus 
upon  the  policy  accrues  to  the  general  estate,  notwithstanding  that 
the  assurance  may  have  been  intended  as  an  equivalent  for  the 
debt.(r)     Special  legatees  are  in  a  different  position;  and  it  is  a 
reasonable  conclusion  that,  as  their  rights  are   confined   to   the 
specific  subjects  of  bequest,  they  are  also  susceptible  of  being  en- 
larged by  accessions  to  those  subjects.  (*) 
Accession  be-  760.  A  liferenter  of  shares  of  stock  is  not  entitled  to  the  benefit 

•ndUferenterhas  of  an  extraordinary  dividend  or  bonus,  but  only  to  the  life  interest 
only  the  interest  uf  it  ^     0n  the  other  hand)  a  legatee  of  the  fee  of  stock,  burdened 

with  a  substitution,  was  found  to  be  entitled  to  the  benefit  of  a 
bonus,  (v)     If  trustees  are  directed  to  hold  stock  for  the  benefit  of 
a  liferenter,  and  with  a  power  of  changing  the  securities,  the  right 
of  the  liferenter  to  the  current  dividend  is  not  prejudiced  by  a  con- 
version in  the  exercise  of  the  power.     Accordingly,  where  trustees 
received  a  sum  of  £10  per  share  "  in  lieu  of  dividend,"  over  and 
above  the  price  of  £140  per  share,  and  a  slump  sum  for  certain  other 
stock,  the  liferenter  was  found  to  be  entitled  to  a  proportion  of  the 
sum  of  £10  per  share  corresponding  to  the  period  during  which  the 
trustees  had  held  the  first-mentioned  stock,  and  to  a  like  proportion 
of  the  dividend  declared  upon  the  second  portion,  (x)     Where  stock 
in  trade,  furniture,  or  other  corporeal  moveables,  are  given  to  a  person 
in  liferent,  it  is  an  implied  condition  that  the  liferenter  shall  keep 


(r)  Marquis  of  Queenslerry  v.  Scottish 
Union  Insurance  Co.,  1  Bell,  183,  affirming 
1  D.  1208 ;  Shand  ▼.  Blaikie,  81  May  1869, 
21  D.  878. 

(s)  Roberts  v.  Edwards,  38  L.  J.  Ch.  869 ; 
specific  legacy  to  testator's  wife  of  "the 
£2000  secured  on  his  life  ;"  she  was  held 
entitled  to  bonuses  due  at  the  time  of  death. 

(t )  Rollo  v.  Irving,  27  July  1803, 4  Paton 
521,  reversing  M.  '•  Liferenter,"  App.  No.  1. 


See  Cochrane  v.  Black,  1  Feb.  1855, 17  D. 
821,  on  the  question  whether  the  profits 
over  and  above  interest  at  5  per  cent  of  trust 
money,  which  had  been  employed  in  trade, 
belonged  to  the  liferenters  or  to  the  fiars 
under  the  trust 

(u)  (humming  v.  CuTnming's  Trs.,  26  Feb. 
1824,  2  Sh.  748,  N.E.  620. 

(x)  Donaldson  v.  Donaldson's  Trs.,  12 
Dec.  1861,  14  D.  165. 
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up  the  stock,  and  leave  it  substantially  of  the  value  and  description  chaptkb  mi. 

wliicli  he  receives,  (y)     Where  a  truster  directed  his  estates  to  be 

conveyed  over  in  terms  of  a  certain  destination  at  the  period  of  one 

year  after  the  current  year  in  which  his  death  should  take  place,  and 

appointed  the  free  rents  accruing  prior  to  that  event  to  be  applied 

in  payment  of  debts,  and  the  yearly  rents  thereafter  to  be  paid  to 

his  daughter,  it  was  held  that  the  words  "  current  year"  meant  the 

civil  and  not  the  agricultural  year.  (2)     The  right  of  liferenters  of 

heritable  estate  pertains  to  the  subject  of  the  law  of  property,  and 

need  not  be  particularly  adverted  to  in  this  work. 

761.  The  Apportionment  Act  (4  &  5  Will.  IV.,  c.  22)  does  not  Apportionment 
apply  to  testamentary  bequests  of  the  rents  current  during  the  year  cabled  b^uests 
of  the  testator's  death ;  and  accordingly,  where  a  testator  directed  n£u?7  pay" 
the  whole  free  rents  of  a  specific  heritable  subject  to  be  paid  to  his 
widow  during  her  life,  commencing  at  the  first  term  of  Whitsunday 
or  Martinmas  after  his  death,  she  was  held  entitled  to  payment  at 
the  first  term  after  her  husband's  death  of  a  full  half-year's  rent 
in  addition  to  the  usual  aliment  and  mournings.(a)     And  where  a 
testator  directed  his  trustees  to  pay  to  his  sister  the  dividends  or 
interests  payable  on  £500  of  certain  bank  stock,  the  principal  sum 
being  given  to  other  persons,  the  legatee  was  found  to  be  entitled 
to  dividends,  which,  although  declared  prior  to  the  testator's  death, 
were  not  payable  until  after  that  event,  (b) 

762.  A  legacy  of  the  interest  of  a  fund  may,  if  such  appear  to  be  in  what  cases  a 
the  intention  of  the  testator,  be  legitimately  construed  as  a  bequest  eTwVL^ 
of  the  subject  itself;  the  failure  to  appropriate  the  capital  being  held,  ***  ^P1*1* 

in  the  absence  of  any  distinct  indication  of  intention,  to  create  a  pre- 
sumption that  an  interest  in  perpetuity  was  intended  to  be  given,  (c) 

763.  With  respect  to  interest  on  legacies,  the  old  rule  was  that  From  what 
interest  was  payable,  at  all  events,  from  the  period   of  twelve  may^Umted 
months  after  the  testator's  death. (d)     By  modern  practice,  interest b7  the  legatee' 


(y)  Roger$  v.  Scott,  19  July  1867,  6 
Hacph.  1078. 

(z)  Williamson  v.  Hay,  19  June  1856,  17 
D.960. 

(a)  Thomson  v.  Douglas,  15th  July  1856, 
18  D.  1240;  see  Trotter  v.  Cunninghame,  26 
Nov.  1839, 2  D.  140 ;  Lockhart  v.  Lockhart, 
1  Feb.  1889,  1  D.  443. 

(b)  M'Eachern  v.  Campbell's  Trs.,  26  May 
1865, 8  Macph.  833.  In  the  English  case  of 
De  Gmdre  v.  Kent,  Law  Rep.  4  Eq.  Ga.  283, 
dividends  declared  before,  but  payablo  after 
the  testator's  death,  were,  on  the  contrary, 
held  to  form  part  of  the  corpus  of  the  re- 


siduary estate,  and  not  to  pass  under  a 
bequest  of  the  income. 

(c)  Compare  Sanderson's  Exrs.  v.  Kerr, 
21  Dec.  I860,  28  D.  227,  with  Burnsides  v. 
Smith,  10  June  1829,  7  Sh.  735.  See  chapter 
19,  $  650,  where  the  English  cases  are  re- 
ferred to. 

(rf)  M'Innes  v.  M'Allister,  29  June  1827, 
5  Sh.  862,  N.  E.  801 ;  affirmed  on  another 
point;  Stevenson  v.  Macintyre,  20  June 
1826,  4  Sh.  776,  N.  E.  784.  On  the  other 
hand,  the  legatee  is  chargeable  with  5 
per  cent,  interest  and  accumulations  on 
advances  made  to  him  beyond  the  value 
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cBArrt»  mi.  a,  held  to  l»e  due  from  the  date  of  the  testators  death,  or  from  the 
jkthxI  at  which  the  funds  become  productive,  (e)     In  the  case  of 
(frjilcie*  Legatee*  v.  Hamilton^/)  interest  was  allowed  upon  cer- 
tain demonstrative  legacies  only  from  the  first  term  after  the  elapse 
of  three  years  from  the  testator's  death,  on  the  ground  that  the  lega- 
cies were  specially  declared  not  to  be  payable  until  after  the  sale  of 
estate  ujhui  which  they  were  secured,  and  that  three  years  was  a 
reasonable  time  to  allow  for  the  execution  of  a  power  of  sale.     This 
case  is  not  to  lie  regarded  as  a  precedent,  and  it  has  since  been  ruled 
that,  in  the  absence  of  any  express  direction  as  to  time,  the  right  to 
the  beneficial  enjoyment  emerges  on  the  completion  of  the  first  year 
after  the  testator's  death,  (g) 
intrM  due  on         704.  For  the  reasons  already  stated,  interest  is  due  upon  specific 
fnmdit^'oT'us-  l<*£ftcies  from  the  testator's  death,  notwithstanding  that  the  period 
uujr't  death.      0f  delivery  is  expressly  postponed  ;(A)  and  in  one  case  accumulated 
interest  was  allowed  upon  certain  specific  legacies,  on  the  ground 
that  the  social  legatees  were  entitled,  as  much  as  the  legatees 


of  his  share;  Plaint  ▼.  Thomson,  8  Dec 
1836,  16  Sh.  194. 

(e)  Ihif's  Trs.  v.  Scripture  Readers,  19 
Feb.  1862,  24  D.  C52. 

(/)  Oyilvie's  Legatees  v.  Hamilton,  10 
Dec.  1833,  12  8b.  189. 

(g)  See  the  caws  upon  directions  to 
purchaso  and  entail  lands,  in  chapter  66, 
section  2.  According  to  English  practice, 
if  a  testator  has  fixed  no  time  for  the  pay- 
ment of  general  legacies,  they  are  held  to 
be  payable  twelve  months  after  his  de- 
cease, and  to  carry  interest  from  that  date; 
Collyer  v.  Askburner,  2  De  G.  &  Sm.  404 ; 
Wood  v.  Penoyre,  18  Ves.  833 ;  and  it  is 
immaterial  that  the  estate  is  not  produc- 
tive ;  Pearson  v.  Pearson,  1  8.  &  L.  10. 
But  there  are  several  exceptions  to  this 
rule : — 

1.  If  a  legacy  is  found  to  be  in  satis- 
faction of  a  debt,  interest  is  of  course  due 
from  the  testator's  death  upon  the  amount 
of  the  debt  as  at  that  date ;  Clark  v.  Sewell, 
8  Atk.  99. 

2.  Where  a  testator  directs  a  legacy  to 
bo  paid  before  the  expiration  of  the  period 
of  twelve  months  from  his  death,  interest 
will  bo  due  from  the  period  of  payment; 
Lord  Londesborough  v.  Somerville,  19  Beav. 
296.  And  if  a  tostator  direct  the  legacies 
to  be  invested  for  the  benefit  of  the  lega- 
tees at  a  period  beyond  the  expiration  of 
twelvo   months  from  his  death,  interest 


will  nevertheless  be  due  from  the  end  of 
the  first  year  after  his  death,  unless  the 
contrary  is  expressly  directed;  YarUy  v. 
Wum,  2K.&J.  700. 

8.  Interest  is  due  upon  a  legacy  by 
a  father  to  his  legitimate  child  a  maris 
testatoris  (Beckford  v.  Tobm,  1  Ves.  sen. 
810),  unless  the  father  has  already  made 
a  competent  provision  for  the  child;  Re 
Rouse's  estate,  9  Hare,  649;  Donovan  v. 
Needham,  9  Beav.  164.  The  rule  has  been 
extended  to  provisions  made  by  a  person 
putting  himself  in  loco  parentis  ;  Wilson  v. 
Maddison,  2  Y.  &  C.  Ch.  Ca.  872. 

4.  Annuities  are  held  to  run  from  the 
date  of  the  testator's  death,  and  the  first 
payments  fall  to  be  made  one  year  there- 
after; Gibson  v.  Bott,  7  Ves.  96.  And  a 
legatee  of  the  life  interest  in  a  residue 
of  personalty,  is  entitled  to  the  proceeds 
from  the  testator's  death.  See  the  cases 
cited  2  Wh.  &  T.  L.  Ca.  8d  ed.  p.  288. 

6.  Where  a  legacy  is  made  payable  at 
a  particular  time,  or  on  the  attainment  of 
a  certain  age,  it  does  not  carry  interest 
until  that  time ;  Tyrell  v.  Tyrell,  4  Ves. 
1, — unless  the  bequest  comes  from  a  pa- 
rent, or  a  person  in  loco  parentis ;  in  which 
cose  interest  will  be  allowed  from  the  death 
of  the  testator,  if  necessary  for  mainten- 
ance ;  2  Wh.  &  T.  L.  Ca..  ut  supra. 

(h)  Glasgow's  Trs.  v.  Glasgow,  80  Nov. 
1880,  9  Sh.  87. 
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of  the  residue,  to  the  entire  produce  of  the  subjects  bequeathed  to  chapter  xxn. 
them.(i)     Dividends  declared  before  the  testator's  death,  but  pay- 
able at  a  subsequent  period,  have  been  held  to  belong  to  the  lega- 
tee.^) 

766.  One  of  the  most  difficult  questions  having  relation  to  this  Appropriation  of 
subject  is  that  of  the  application  of  interest  in  cases  where  the  pay-  distribution*)! 
ment  of  legacies  or  provisions  is  conventionally  postponed,  and  no  ^n©dl Juring 
direction  is  given  regarding  the  appropriation  of  the  intermediate  n"00"*1*- 
proceeds.    In  the  case  of  a  legacy  given  to  children  by  their  father, 
or  by  a  person  standing  in  loco  parentis,  which  is  declared  to  be 
payable  at  majority  or  marriage,  the  object  of  the  postponement  is 
presumed  to  be  the  protection  of  the  estate  ;  interest  is  accordingly 
due  on  the  legacy  a  morte  te8totori8y(l)  and  may  be  applied  in  so  far  as 
necessary  to  the  maintenance  of  the  children,  (m)    Even  where  the 
vesting  of  the  capital  is  rendered  uncertain  by  the  payment  being  children  pre- 
made  contingent  on  an  uncertain  event,  the  right  to  the  interme-  "^J  invest* 
diate  profits  has,  in  the  absence  of  an  express  direction  to  accumu-  m  &*  proceeds. 
late,  been  held  to  vest  at  each  term,  and  to  be  transmissible  to 
representatives.^)      A  destination  of  lands  in  trust  for  behoof  of 
an  heir  in  posse,  was  held  to  carry  with  it  the  right  to  the  inter* 
mediate  rents  of  the  lands  in  favour  of  such  heir  when  he  should 
come  into  existence,  (o) 

766.  In  cases  of  postponed  distribution,  it  would  rather  seem  in  other  cases 
that  unless  the  object  of  the  testator  in  directing  his  trustees  to  re-  dfetrftatfcwi,  un- 
tain  the  capital  in  their  hands  is  the  benefit  of  the  legatee  himself  tSSaftIS£^ito" 
(as  in  the  cases  of  minority  and  insanity),  the  interest  must  be  ac-  **iduc' 
cumulated,  and  ultimately  paid  over  to  the  residuary  legatees.      In 
two  recent  cases,  in  which  this  doctrine  was  virtually  laid  down,  it 
was  argued  that  the  omission  to  provide  for  the  appropriation  of  the 
interest  accruing  upon  legacies  amounted  to  a  lapse,  the  benefit  of 
which  would  accrue  to  the  testator's  heirs-at-law.    But  it  was  finally 
determined  that  all  such  undisposed-of  profits  are  carried  by  the 
usual  residuary  clause,  (p)     The  subsistence  of  a  liferent  interest 

(t)  McAllister's  Trs.   v.  M'Allister,   80  (m)  Campbell  v.  Reid.  12  June  1840,  2 

Nov.  1836,  15  Sh.  170;  see  p.  169.     In  D.  1084;  Ogibriev.  Cumming,  infra;  Wil- 

England  specific   legatees  are   held  en-  son  v.  Niblie,  18  Jan.  1826,  3  Sh.  430,  N. 

titled  to  dividends  and  interest  from  the  E.  801. 

time  of  the  testator's  death,  although  the  (n)  Ogilvie  v.  Cumming,  27  Jan.  1862, 

legacies  may  have  been  directed  to  be  14  D.  863;  Hardman  v.  Guthrie,  1  June 

paid  within  twelve  months  after  the  tea-  1828,  6  Sh.  920.     But  see  Smith's  Trs.  v. 

tator's  decease ;  Bristow  v.  Bristow,  5  Beav.  Scaife,  4  Dec.  1867. 

289;  2  Rop.  Leg.  4th  ed.  1260.  (o)  TempUr  v.  Templer,  1  April  1828,  8 

(k)   Paierson  v.   Macnaughten,  14  Deo.  W.  &  S.  47,  affirming  4  Sh.  460. 

1838, 1  D.  241.  (p)  PurseU  v.  Elder,  19  D.  71,  8  Macph. 

(J)  QiUespie  v.  Marshall,  1802,  M.  "  Ac-  H.  L.  59,  4  Macq.  992 ;  Sturgis  v.  Campbell, 

cessorium,"  App.  No.  2.  28  D.  1128,  8  Macph.  H.  L.  70. 


396  OP  LEGACIES  AND  RES  ID  UK. 

oHArrn  xxn.  upon  an  estate  out  of  which  a  legacy  is  made  payable,  obviously  has 
the  effect  of  cutting  off  the  claim  of  the  legatee  to  interest  during 
the  currency  of  the  liferent,  unless  the  legacy  is  expressly  declared 
to  be  payable  with  interest.^) 
At  what  me  767.  As  to  the  rate  of  interest  payable  upon  legacies,  the  rule  of 

M^wgSn.  practice  is,  that  no  higher  rate  can  be  claimed  than  the  fund  has 
actually  yielded, (r)  unless  the  executor  has  unjustly  refused  pay- 
ment, in  which  case  the  claimant  is  entitled  to  legal  interest  from 
the  commencement  of  the  proceedings.  (*)  Under  the  old  law  of 
moveable  succession,  claims  for  the  wife's  share  of  the  goods  in 
communion  carried  interest  at  five  per  cent.  ;(*)  but  children  were 
held  not  to  be  entitled  to  interest  for  the  period  antecedent  to 
forisfamiliation,  or  until  such  time  as  they  were  presumed  to  hare 
compensated  by  their  services  the  money  expended  on  their  cloth- 
ing and  maintenance,  (u) 
Compound  and  768.  In  another  chapter  we  have  treated  of  the  subject  of  the 
penal  interest.  i^Q^y  0f  trustees  to  penal  interest,  that  is,  either  compound  in- 
terest or  simple  interest  at  a  higher  rate  than  would  have  been 
exigible  had  the  trust-funds  bieen  properly  invested  and  the  rules  of 
accounting  observed,  (x)  Compound  interest  is  not  due  on  legacies 
in  the  ordinary  case,  and  where  a  person  bound  himself  in  his 

m 

daughter's  marriage-contract  to  give  to  certain  trustees,  for  a  provi- 
sion of  £300,  "  the  interest  of  which  sum  is  to  accumulate  with 
the  principal,"  and  no  demand  was  made  for  payment  of  the  interest 
for  several  years,  it  was  held  that  the  direction  to  accumulate  was 
to  the  trustees,  and  that  the  obligant  was  not  liable  in  compound 
interest,  (y) 

Legacy  liable  to  769.    II.    ORDER  OF  PREFERENCE  AMONGST   LEGATEES. — A  legacy 

by  dSmi" of*     may  8Uffer  diminution  either  in  consequence  of  the  act  of  the  tes- 


testator's  credi- 
tors. 


(q)  Grant  v.  Leith,  81  Jan.  1811,  F.O.  rate  of  interest  allowed  by  the  Court  of 

See  observations  on  this  subject  in  section  Chancery  is  4  per  cent. ;  SitweU  ▼•  &** 

3  (Residuary  Interests).  nard,  6  Ves.  543,  and  cases  cited  2  Wh.  & 

(r)  See  M'Innes  v.  McAllister,  29  June  T.,  8d  ed.  p.  287. 

1 827, 6  Sh.  862,  N.  E.  801,  where  4  per  cent.  (0  Smith  v.  Barlas,  14  Jan.  1867, 19 1>- 

was  allowed  on  legacies  from  the  period  of  267. 

one  year  after  the  testator's  death ;   WU-  (u)  Memies  v.  Livingston,  27  Feb.  1839, 

liamson  v.  Suttie,  20  July  1843,  15  Jur.  1  D.  601 ;  Steel's  Trs.  v.  Cooper,  16  June 

637,  where  bank  interest  only  was  found  1830, 8  Sh.  926;  Dudgeon  v.  Arnot,  19  Nov. 

to  be  due  from  the  date  of  consignation  in  1830,  9  Sh.  86. 

a  process  of  competition  in  which  the  holder  (x)  Chapter  74,  section  2. 

of  the  fund  did  not  take  an  active  part ;  (y)  Ounn  v.  Gordon's  TV*.,  8  July  1854, 

and  Memies  v.  Livingston,  infra.  16  D.  1027.     In  England  compound  in- 

(*;  See  Darling  v.  Adamson,   16  May  terest  can  only  be  claimed  in  virtue  of  » 

1834,  12  Sh.  598;  Kelly  v.  Kelly,  8  Mar.  special  direction  in  the  will;   Arnold  r. 

1861,  23  D.  703;  Duff's  Trs.  v.  Scripture  Arnold,  2  My.  &  K.  366. 
Readers,  19  Fob.  1862,  24  D.  562.     The 
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-tator,  as  when  he  leaves  a  legacy  of  an  heritable  subject  burdened  chapter  xxh. 
-with  a  debt  or  specific  provision,(s)  or  in  consequence  of  the  liability 
of  the  estate  for  the  testator's  debts.  Questions  of  abatement  may 
arise  between  the  residuary  estate  and  the  general  and  specific 
legatees,  between  heirs  and  executors,  and  between  liferenters  and 
fiars.(a) 

770.  Subject  to  the  observations  already  made  respecting  the  in-  Specific  legacies 
cidence  of  burdens,  the  rule  is,  that  legacies  and  dispositions  of  until  other  funds 
specific  subjects  do  not  suffer  abatement  until  the  general  estate  is  exhausted- 
exhausted.  (6)    And  a  declaration  that  a  specific  legacy  shall  abate 

in  a  particular  contingency,  is  to  be  strictly  construed.      Thus, 
-where  a  truster  left  a  house  to  his  niece,  and  certain  heritable  estate 
to  his  nephews,  with  a  power  in  favour  of  one  of  them  to  take  over 
the  estate  on  condition  of  paying  certain  legacies  to  the  other  bene- 
ficiaries, and,  inter  alia,  a  legacy  of  £500  to  the  niece,  and  the 
nephew  did  not  exercise  the  option  of  taking  the  entire  estate,  and 
the  funds  proved  insufficient, — it  was  held  that  the  niece  was  not 
entitled  to  claim  the  legacy  of  £500  out  of  the  estate  bequeathed  to 
the  nephews,  because  her  right  to  payment  out  of  that  estate  did 
not  arise  except  in  the  event  of  the  house  being  taken  over  under 
the  power.     Further,  as  both  the  provisions  were  of  the  nature  of 
special  legacies,  it  was  held  that  the  outstanding  debts  remaining 
after  the  exhaustion  of  the  general  estate  must  be  allocated  rate- 
ably  upon  both  subjects,  (c)    A  legacy  secured  unconditionally  upon 
subjects  specifically  destined  must  be  paid  in  full,  notwithstanding 
that  the  subject  has  already  suffered  abatement  in  consequence  of 
the  insufficiency  of  the  general  funds,  (d) 

771.  General  legacies  of  definite  sums  of  money  are  preferable  to  General  legacies 

do  not  abate 

00  Frew  v.  Frew,  15  Feb.  1828,  6  Sh.  plicable,  and  that  the  debts  were  charge-  j£tfl/f idue  ex* 

654 ;  and  cases  cited  infra.  able  in  the  first  instance  on  the  residue. 

(a)  See  chapter  72,  infra  (Liabilities  of  In  this  case  the  amount  of  the  bequest  was 
the  Real  and  Personal  Estates).  uncertain,  being  dependent  on  the  value 

(b)  In  the  English  case  of  Page  v.  Leap-  of  the  stock  when  it  came  to  be  sold.  But, 
ingwell,  18  Ves.  463,  the  principle  was  laid  added  his  Honour,  if  it  had  appeared  that 
down  by  Sir  W.  Grant,  that  although  a  the  testator  thought  he  was  dealing  with 
legacy  was  in  form  residuary,  yet  if  the  the  sum  of  £7100  sterling,  and  he  had  di- 
stention appeared  to  be  to  give  it  as  a  vided  it  into  different  proportions,  the  loss 
specific  legacy,  it  should  only  suffer  abate-  would  then  have  fallen  on  all  the  persons 
ment  with  other  specific  legacies.  The  dis-  interested  in  proportion  to  their  shares,  al- 
tinction  is  a  very  shadowy  one.  In  a  later  though  the  last  portion  were  called  the  re- 
case,  where  a  testator,  having  a  power  of  sidue ;  Petre  v.  Petri,  14  Beav.  197. 
appointment  by  will  over  £7100  8J  Per  (c)  Greig's  Tr*.  v.  Greig,  6  June  1864, 
Cents.,  appointed  £5000  to  A.,  £500  to  B.,  16  D.  899.  See  Dennietoun  v.  Dennistotm, 
and  the  retidue  to  C. ;  and  the  stock  had  12  Dec.  1821,  1  Sh.  206,  N.  E.  195. 
become  liable  to  the  payment  of  his  debts;  (d)  Fergus  v.  Fergus^  7  Feb.  1888,  11 
Sir  John  Rom  illy,  M.-R.,  held  that  the  Sh.  862. 

principle  of  Page  v.  Leapivgwell  was  inap- 
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cw»m»  mi,  residuary  interests ;  though,  in  the  event  of  a  deficiency  of  funds  to 
meet  the  claims  of  creditors,  they  are,  of  course,  subject  to  abate- 
ment pro  rata.(e)  And  where  a  testamentary  estate  was  sufficient 
for  the  payment  of  debts  and  pecuniary  legacies,  but,  in  consequence 
of  the  fraud  of  the  trustee,  a  part  of  the  estate  was  lost,  it  was  held 
that  the  loss  should  not  be  borne  exclusively  by  the  residuary  lega- 
tees, but  that  the  pecuniary  legacies  should  suffer  a  proportionate 
abatement  according  to  their  relative  values.  (/)  Legacies  fox 
charitable  purposes  have  no  preference  over  other  legacies,  (g)  A 
direction  to  trustees  to  employ  the  surplus  of  personal  estate  in 
the  purchase  of  lands,  to  be  entailed  on  his  heirs,  is,  in  a  question 
of  liability,  simply  a  residuary  destination.(A)  Such  directions  are, 
as  we  have  elsewhere  seen,  strictly  construed ;  and  so  a  direction  to 
employ  the  produce  of  future  acquisitions  in  the  purchase  of  lands 
to  be  entailed,  will  not  carry  an  estate  previously  vested  in  the 
truster,  (i) 

772.  A  testator  may  so  frame  his  settlements  as  to  confer  a  pre- 
ference upon  one  or  more  of  the  general  legatees  at  the  expense  of 
the  rest.     In  addition  to  the  cases  on  annuities,  to  be  afterwards 
noticed,  reference  is  made  to  Currie  v.  Currie,(k)  where  a  testatrix, 
believing  that  she  had  the  power  to  dispose  of  £3500 — £1000  of 
which  was  secured  to  her  by  antenuptial  contract,  and  the  remain- 
der by  a  postnuptial  settlement  which  the  husband  subsequently 
revoked, — gave  the  sum  of  £1000  sterling  to  her  daughter,  to  be  at 
her  own  absolute  disposal,  and  declared  that  the  remaining  sum  of 
£2500  sterling  should  remain  invested  for  the  liferent  use  allenarly 
of  the  said  daughter,  and  of  her  children  in  fee.     The  free  fund 
being  reduced  to  £1000  in  consequence  of  the  revocation  of  the 
postnuptial  contract,  the  Court  were  of  opinion  that  the  intention 
was  to  give  the  first  sum  of  £1000  preferably,  and  directed  the 
whole  fund  to  be  paid  over  to  the  daughter.     Where  trustees  are 
directed  to  invest  or  set  apart  a  sum  of  money  in  a  particular  way, 
or  in  particular  stocks,  the  legatees  are  entitled  to  the  benefit  of  an 


Preference  of 
legatees  in  vir 
tue  of  express 
testamentary 
provisions  in 
their  favour. 


(e)  Ersk.  8,  9, 11,  &  12;  Bell's  Prin.  } 
1876-7.  In  England  it  is  held  that  a  de- 
monstrative legacy,  that  is,  a  legacy  se- 
cured on  a  particular  fund,  is  entitled  to 
the  privileges  of  a  specific  legacy  in  regard 
to  exemption  from  liability  to  abatement 
until  other  general  legacies  have  been  ex- 
hausted; Roberts  v.  Pocock,  4  Ves.  160; 
Lambert  v.  Lambert,  11  Ves.  607. 


(/)  Baker  v.  Farmer,  Law  Rep.  4  Eq. 
Ca.  882. 

(ff)  Monro  v.  Scoffs  Exrs.,  1680,  M.  8048. 

(A)  Hamilton  v.  Bennett,  16  Aug.  1888, 
6W.&S.  688,  affirming  10  Sh.  830. 

(i)  Allan  v.  Glasgow's  TV*.,  1  Sept.  1886, 
2  S.  &  M'L.  888.    See  chap.  66,  sect  1. 

(k)  Currie  v.  Currie,  22  Jan.  1886,  18 
Sh.  290.  See  the  English  cases  cited  in  2 
Wh.  &  T.  L.  Ca.  8d.  ed.  p.  282. 
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investment  equal  in  value  to  what  might  have  been  obtained  for  chaptbb  xxh. 


money  at  the  truster's  death.  (I) 

773.  The  order  of  liability  of  usufructuary  interests  falls  to  be  Liferent  inter- 
He  fcermined  on  similar  principles  to  that  of  legacies  of  capital.  Thus,  extentsubjert 
wrhere  a  testator  settled  a  jointure  upon  his  widow,  and  divided  the  to  abfttement- 
residue  of  his  heritable  estate  into  shares,  certain  of  'which  were  to 

be  liferented  by  his  daughters,  the  sons'  shares  to  be  paid  absolutely, 
it  Tvas  ruled  that  the  interest  of  the  heritable  debt,  and  also  the  wi- 
dow's jointure,  were  to  be  paid  by  the  trustees,  so  as  to  affect  the 
provisions  of  the  sons  and  daughters  rateably.(wi)  The  expense  of 
opposing  an  application  for  the  appointment  of  a  judicial  factor  on 
a  trust-estate  was  held  to  be  chargeable  against  the  capital  of  the 
estate,  and  not  against  the  liferent,  on  the  footing  that  it  was  an 
extraordinary  expenditure  incurred  in  defending  the  trust,  (n) 

774.  Where  a  fund  is  settled  upon  one  person  in  liferent,  with  Fixed  annuity 

•     i       ,        ,i  *i!j5j  *x*^  iia*        a  burden  on  the 

remainder  to  others  in  fee,  nxed  annuities  form  a  proper  deduction  liferent 
from  the  liferent ;  and  the  liferenter  has  no  claim  upon  the  fiar  or 
legatee  of  the  capital  for  repayment  of  the  termly  annuities,  (o) 

775.  The  question  whether  an  annuity  is  a  proper  charge  upon  where  the  in- 
the  capital  or  residue  of  a  succession,  where  the  income  is  insuffi-  ^cnui^estate 
cient  to  meet  the  annual  payments,  cannot  be  said  to  be  yet  settled  is  insufficient,  an 

.  .  *  annuity,  as  a 

upon  general  principles  by  authoritative  decisions  of  the  Court,  general  legacy, 
In  the  case  of  Berry's  Tra.  v.  Cox's  Trs.}(p)  an  annuitant  was  held  ^»t>ieout  of 
to  have  a  preferable  claim  in. competition  with  the  testator's  child-  ^1#talorresl" 
ren  and  residuary  legatees ;  but  the  judgment  proceeded,  to  some 
extent,  on  the  circumstance  that,  under  the  will,  the  children  had 
also  a  preferable  claim  to  fixed  legacies  of  considerable  value,  which 
legacies  were  not  interfered  with  by  the  claim  of  the  annuitant. 
In  the  case  of  Casamaijor  v.  Pearson,(q)  which  is  the  best  autho- 
rity for  the  opposite  construction,  the  annuities  were  given  in  such 
terms  as  clearly  showed  that  the  testator  did  not  intend  that  the 
capital  should  be  touched. 

776.  Neither  of  these  cases  is  decisive  of  the  question;  but  it  Reason  of  this 
appears  to  us  that,  in  the  absence  of  any  direction  to  the  contrary, 

a  legatee  of  an  annual  payment  must  be  held  to  be  in  the  same 

(Z)  Horsburgh  v.  Horsburgh,  1  Mar.  1848,  1021 ;  and  see  Nixon  v.  Borthwick,  18  Feb. 

10  D.  824 ;  Gray  v.  Gray,  4  June  1835,  1806 ;  M.  "  Liferenter,"  App.  No.  2. 
13  Sh.  866.  (jo)  Berry's  Tr*.  v.  Cox' 9  Trs.,  18  July 

(in)  Dennutoun  v.  Dennutoun,  12  Dec.  1860,  12  D.  1087 ;  Miller1*  Trs.  v.  Miller, 

1821,  1  Sh.  206,  N.  E.  195.  23  Feb.  1848,  10  D.  766,  4th  point ;  and 

(n)  Baxter  and  Mitchell  v.    Wood,  24  see  Boss  v.  Mackenzie,  11  July  1838,  16 

March  1864,  2  Macph.  915  ;  M'Eaehern  v.  Sh.  1885. 

CampbeWs  Trs.,  26  May  1866,  3  Macph.  (q)  Casamaijor  v.  Pearson,  29  April  1841, 

833.  2  Rob.  217  ;  Currie  v.  Threthie,  supra. 

(o)  Currie  v.  ThresUe,  4  July  1846,  8  D. 
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cHArrn  mi.  position  as  a  legatee  of  a  capital  sum  in  the  sense  of  haying  a 
right  which  is  preferable  to  that  of  the  residuary  legatees  ;  and  that 
there  can  be  no  residue  until  annuities  as  well  as  legacies  are  fully 
paid.  Where  the  income  of  the  testamentary  estate  is  sufficient 
to  satisfy  the  annual  payments,  the  annuity  will  fall  to  be  provided 
out  of  it ;  but  in  the  case  of  a  deficiency  of  income,  the  capital  must 
also  be  applied  either  towards  making  up  the  annual  payments,  or 
in  purchasing  an  annuity  of  the  required  amount.     This  opinion  is 

Opinion  of  Lord  supported  by  the  judgment  of  Lord  Barcaple,  in  a  case  now  under 
appeal  to  the  Inner-House,  and  which  will  most  probably  be  re- 
ported before  the  publication  of  this  volume.(r) 


Barcaple. 


SECTION  III. 


RESIDUARY  INTERSTS. 


What  words  777.  After  the  special  purposes  of  a  settlement  have  been  ful- 

Sdoary  uuerwt.  fil^d,  there  may  remain  a  surplus  fund  or  residue ;  and  the  disposal 
of  this  surplus  is  usually  the  subject  of  the  ultimate  purpose  of  the 
settlement.  No  particular  form  of  words  is  requisite  to  the  effectual 
constitution  of  a  destination  of  residue.  The  presumption  being 
very  strong  against  the  supposition  of  partial  intestacy,  it  is  scarcely 
possible  that  a  testator  meaning  to  dispose  of  the  residue  of  his 
estate  should  fail  to  express  his  intention  in  adequate  language,  (s) 
A  testator,  however,  while  intending  to  dispose  of  his  whole  estate, 
may  fail  to  make  provision  for  some  contingency ;  and,  unless  he 
has  guarded  the  settlement  by  a  residuary  clause  broad  enough  to 
cover  everything,  the  lapsed  interest  will  result  to  his  legal  repre- 
sentatives.^) 
Lapse  avoided  778.  We  have  elsewhere  investigated  the  subject  of  lapsed  or 

sSna^nd«rtina^  resu^ing  interests,  including  the  consideration  of  the  circumstances 
tfon  of  estate,     in  which  a  lapse  may  occur,  and  the  avoidance  of  a  lapse  in  cases 
where  a  beneficial  interest  of  a  residuary  character  is  given  to  the 


(r)  Skinner  v.  Robertson,  et  al.%  decided 
in  the  Outer-House,  20th  July  1867.  A 
similar  decision  was  lately  pronounced  by 
the  Lords  Justices  in  Chancery,  reversing 
the  decision  of  Stuart,  V.-C. ;  Birch  v. 
Sherrat,  Law  Rep.  2  Ch.  Ap.  644.  The 
question  in  England,  as  here,  is  treated  as 
one  of  intention;  but,  said  Sir  J.  Rolt, 
L.-J.,  "  If  an  annuity  for  life  be  given  out 
of  the  interest  of  trust-funds  only,  and 
then  the  trust-funds  are  given  after,  and 
subject  to  the  satisfaction  of  the  annuity, 
I   should  prefer  the  construction   which 


gives  the  annuitant  the  benefit  of  the 
full  payment,  if  necessary,  out  of  the  capi- 
tal." 

(«)  Some  decisions  upon  expressions 
which  have  been  held  to  comprehend  resi- 
due will  be  found  in  chapter  17  (Estate  or 
Subject  of  Disposition). 

(f)  The  extent  of  the  residuary  interest 
must  be  estimated  as  at  the  conclusion  of 
the  trust  management,  and  not  at  the  tes- 
tator's death ;  Mackenzie'*  Tre.  v.  M'Dovall, 
11  March  1852, 14  D.  739.  But  see  Adv.- 
Gen.  v.  Hill,  19  March  1862,  24  D.  808. 
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trust-disponee.(tt)    As  preliminary  to  the  examination  of  the  ques-  qhaftbb  xxh. 
tion,  what  interests  are  carried  by  a  residuary  clause,  we  may  here 
enumerate  the  various  conditions  which  may  lead  to  a  partial  failure 
of  the  testator's  intentions. 

779.  Where  there  is  a  partial  disposition  or  bequest  to  certain  How  *  right 
persons  for  purposes  to  be  afterwards  declared,  and  the  testator  dies  relapsed.  01 
without  executing  any  deed  of  appropriation  ;(x)  or  for  trust  pur-  m  inU>      ° 
poses  which  are  set  aside  by  the  Court  as  vague,  inextricable,  (y)  or 
unlawful,(z)  or  which  do  not  exhaust  the  estate ;  (a)  or  upon  trust  to 

be  distributed  at  the  discretion  of  a  party  who  dies  leaving  the  power 
unexecuted,  (b)  or  for  purposes  which  lapse  by  the  failure  of  the  bene- 
ficiary,(c)  or  in  consequence  of  his  being  excluded  by  the  law  of  ap- 
probate and  reprobate  ;(cf)  in  any  of  these  cases  the  beneficial  inter- 
est will  either  fall  into  residue  or  result  to  the  legal  representatives. 
And  although  the  entire  interest  in  estate  which  is  the  subject  of 
disposition  (e)  or  bequest  (/)  is  not  in  so  many  words  impressed 
with  the  character  of  a  trust,  yet  if  a  trust  is  declared  of  any  part 
of  the  estate,  the  presumption  is,  that  no  beneficial  interest  was 
meant  to  be  given  to  the  disponees.  In  the  absence  of  a  residuary 
clause,  such  interests  will  therefore  result  to  the  legal  represen- 
tatives. 

780.  In  numerous  cases,(a)  in  which  general  or  specific  (h)  lega-  What  interests 

,  ..  ,  ,  ujx-l  i  j  •  fall  into  residue 

cies  and  provisions  have  been  found  to  become  lapsed  in  consequence  on  the  failure  of 
of  the  legatee  not  having  survived  the  period  of  vesting,  residuary  JoleT^LSea] 


(ft)  Chapter  48,  sects.  1  and  2. 

(x)  Sinclair  v.  TraiU,  27  Feb.  1840, 2  D. 
694 ;  but  see  Alston  v.  Marshall,  2  July 
1883, 11  Sh.  868 ;  Irvine  v.  Batmerman,  20 
Jane  1844,  6  D.  1178. 

(y)  Bell's  Pr.  {  1884;  Mason  v.  Skinner, 
6  March  1844, 16  Jar.  422,  and  sequel  of 
MlNa*Ys  case  there  stated. 

(*)  Lard  v.  Cohin,  7  Bee.  1860,  28  D. 
Ill ;  Keith's  Trs.  t.  Keith,  17  July  1867, 
19  D.  1040. 

(a)MaefarlaneY.  Oranstoun,  12 Dec.  1828, 
2  Sh.  678,  N.  £.  496 ;  and  see  as  to  re- 
sulting interests  under  Charitable  Trusts, 
chapter  48,  sect  2. 

(6)  Dundae  v.  Dundas,  27  Jan.  1887, 16 
Bh.  427 ;  PurseU  v.  Elder,  19  D.  71 ;  8 
Macph.  H.  L.  69,  4  Macq.  992. 

(<0  Torrie  v.  Munsie,  81  May  1882,  10 
Sh.  697 ;  Nasmyth  v.  Hare,  17  Feb.  1819, 
F.C. ;  Lord  v.  Cohin,  16  July  1866,  8 
Macph.  1088. 

(<*)  Nisbet's  Trs.  v.  Nisbet,  6  Dec.  1881, 

VOL.  I. 


14  D.  146;  Peat  v.  Peat,  14  Feb.  1889, 1  D. 
608. 

(«)  Finnic  v.  Commrs.  of  Treasury,  80 
Nov.  1886, 16  Sh.  166;  Henderson  v.  MCtd- 
loch,  12  Jane  1889, 1  D.  927 ;  Hamilton  y. 
Gordon,  1724,  M.  6688;  Blackwood  v.  Dykes, 
11  Sh.  443. 

(/)  Soutar  v.  M'Qrugar,  22  Jan.  1801, 
M.  "  Implied  Will,"  App.  No.  2 ;  Ramsay 
v.  Anderson,  26  Feb.  1886,  14  Sh.  670 ; 
Miller  y.  Black's  Trs.,  14  Sh.  666, 14  July 
1837,  2  S.  &  M'L.  866 ;  M'Ldsh's  Trs.  v. 
M'Leish,  26  May  1841,  8  D.  914.  The 
cases  noted  in  this  paragraph  include  those 
purpose  may  fail. 

of  lapsed  interests  falling  to  the  heir-at- 
law,  and  are  cited  as  illustrations  of  the 
various  modes  in  which  a  testamentary 

(g)  See  chapters  42  and  48  (Law  of 
Vesting) ;  Scott  y.  Scott,  7  Feb.  1848,  6  D. 
620. 

(h)  Earl  of  Moray  v.  Stuart,  1782,  M. 
8108. 
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cimn  «xa.  legatees  have  been  preferred  to  the  lapsed  succession.     It  is  of  no 
consequence  whether  the  testator  were  or  were  not  in  the  actual  en- 
joyment of  the  estate,  if  he  was  in  a  position  to  dispose  of  the  in- 
Ectatc*  subject  terest  in  it  after  his  death.    Thus,  where  a  power  was  conferred  on 
tojpow  of  du-  aQ  annU|(an^  0{  disposing  and  conveying  at  pleasure  the  capital 

sum  of  a  fund  set  apart  for  payment  of  the  annuity,  it  was  held  that 
a  general  settlement  executed  before  the  power  came  into  operation 
carried  the  fee  to  the  annuitant's  residuary  legatees.(i)    A  residuary 
BorniKi  <m       clause  carries  a  bonus  on  bank  stock  forming  part  of  the  estate  ;(k) 
Proceeds  of  poii.  and  such  a  clause  was  held  to  comprehend  the  reversionary  interest 
e^ce.  •■■"-     jQ  a  p^gy  0f  assurance  which  had  been  assigned,  by  ex  facie  abso- 
lute disposition,  in  security  of  a  debt  (2) 
Leni  claim  of        781.  Interests  resulting  by  the  operation  of  the  law  of  approbate 
children.  and  reprobate  fall  into  residue.     Thus,  where  a  provision  in  favour 

of  the  testator's  children,  with  right  of  survivorship,  was  charged  on 
heritable  estate  in  Scotland,  and  one  of  the  children  claimed  legitim, 
the  lapsed  interest  was  found  not  to  be  subject  to  accretion,  but 
to  devolve  to  the  residuary  legatee,  so  as  to  enlarge  the  fund  out 
of  which  the  legitim  was  payable,  (ro) 
Leeacy  charged  782.  Several  cases  will  be  found  among  the  English  decisions, 
^tat*  e  on  the  question,  whether  lapsed  legacies  charged  on  real  estate  will 
fall  into  a  residue  limited  to  personalty,  (n)  In  the  case  of  the 
Advocate-General  v.  Williamson}(p)  where  a  power  of  sale  for  the 
purpose  of  distribution  was  held  effectual  to  change  the  succession 
from  heritable  to  moveable,  it  was  assumed  that  the  expression 
"means  and  effects"  would  carry  the  residuary  proceeds  of  the 
heritable  estate,  for  legacy-duty  was  charged  upon  the  whole  estate 
Proceeds  of  con-  considered  as  testate  succession.  It  therefore  appears  that  a  resi- 
verted  heritage.  (juary  dauge  conceived  in  terms  applicable  in  a  strict  sense  to  move- 
able estate  only,  would  be  sufficient  to  carry  a  lapsed  interest  under 
a  bequest  of  a  sum  of  money  which  is  appointed  to  be  paid  out  of 
the  proceeds  of  the  general  heritable  estate.  But  a  legacy  charged 
as  a  burden  on  an  estate  which  is  the  subject  of  a  special  destina- 
tion, can  scarcely  be  held  to  be  within  the  scope  of  a  residuary 
clause ;  and  if  the  bequest  failed,  we  should  think  the  heir  to  whom 
the  estate  was  destined  would  be  entitled  to  the  benefit  of  the  failure. 

(t)  Hytlop  v.  MaxxxWt  Tr*.,  11  Feb.  (m)  Breadalbane's  Trs.  v.  Prwgle,  15  June 

1884, 12  Sh.  418.  1841,  8  D.  867.    See  Peat  v.  Peat,  14  Feb. 

(*)  Gumming  v.  Gumming' s  Trs.,  26  Feb.  1889,  1  D.  608. 

1824,  2  Sh.  748,  N.  E.  620.  (n)  AmphleU  v.  Parke,  2  R.  &  M.  282  ; 

(1)   Marquis  of  Queensberry  v.   Scottish  M'Lelandv.  Shaw,  2  Sch.  &  Lef.  645,  and 

Union  Insurance  Go.,  8  March  1842, 1  Bell,  cases  in  Lewin  on  Trusts,  chapter  8. 

188,  affirming  1  D.  1208.  (o)  Adv.-Gen.  v.   Williamson,  Ex.  Rep. 

No.  1 ;  18  D.  486,  2  Bell,  89. 
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783.  Where  the  distribution  of  a  testamentary  estate  is  post-  chapter  xxn. 
poned  in  consequence  of  the  existence  of  annuities  for  life,  it  is  surplus  pro- 
held  that  the  accumulations  of  the  surplus  proceeds  belong  to  resi-  T^t0LKT3{' 

.  *  *  °  due  burdened 

&ue.(p)    For  determining  the  respective  interests  of  the  annuitants  with  annuities. 
and  the  residuary  legatees  in  the  annual  proceeds  of  a  fund  which 
was  charged  with  an  annuity  in  equal  shares,  the  following  rules 
were  laid  down  by  the  House  of  Lords  in  the  case  of  Casamaijor  v.  ckuama^or  v. 
Pearson : — (1)  that  the  annuitants  were  respectively  entitled  to  pay-    ear9tm' 
ment  of  their  provisions  for  any  one  year,  only  in  so  far  as  the  free 
annual  proceeds  of  the  fund  during  such  year  were  sufficient  for  the 
payment  thereof ;  (2)  that  when  in  any  year  the  free  proceeds  ex- 
ceeded the  aggregate  amount  of  the  annuities,  the  surplus  belonged 
to  the  residuary  legatees;  and  (3)  that  on  the  death  of  either  annui- 
tant, the  survivor  was  entitled  to  payment  of  one-half  of  the  fixed 
annuity  if  the  interest  of  the  residue  were  sufficient  to  satisfy  the  Undisposed-of 
claim,  (q)    Where  a  liferent  interest  lapses  in  consequence  of  the  tferentlnterc8t*- 
widow  claiming  her  legal  provisions,  the  interest  of  the  fiar  is  not 
thereby  enlarged,  nor  does  it  emerge  until  the  event  of  the  death 
of  the  liferentrix;  the  intermediate  proceeds  fall  into  residue,  to 
compensate  the  payment  of  the  legal  provision,  (r) 

784.  With  regard  to  the  interest  or  annual  proceeds  of  estate  Undisposed-of 
not  specially  appropriated,  whether  heritable  («)  or  moveable,  (£)  j^Srest. tlons 
the  general  rule  is — subject,  of  course,  to  the  limitations  introduced 

by  the  Thellusson  Act — that  such  proceeds  must  be  accumulated 
for  the  benefit  of  the  beneficiaries  entitled  to  residue,  until  the  ar- 
rival of  the  period  of  division.  Where  the  payment  of  a  residue 
given  to  minor  children  is  deferred  until  the  attainment  of  the  age 
of  majority,  a  power  to  provide  for  their  maintenance  out  of  the 
interest  may  be  inferred  from  slight  indications  of  intention,  if  in- 
deed it  is  not  implied  in  the  nature  of  the  bequest,  (u) 

786.  The  interest  accruing  on  a  deferred  legacy  of  a  special  fund  interest  on  de- 
accresces  to  the  capital,  (x)    Thus,  where  the  interest  of  a  fund  was  ferred  legacy' 

(p)  Ramsay  v.  Anderson,  26  Feb.  1886,  of  a  power  to  charge  the  rents  of  an  en- 

14Sh.  670;  Casamaifor  v.  Pearson,  29  April  tailed  estate  daring  a  term  of  years,  it 

1841,  2  Rob.  217;  Stwgisy.  Campbell,  23  would  seem  the  interest  of  the  rents  is 

D.  1128 ;  19  May  1866,  8  Macph.  H.  L.  not  chargeable ;  Earl  of  Wemyss  v.  Trail, 

70 ;  and  see  section  2,  supra.  28  Not.  1810,  F.C. 

(q)  2  Rob.  217 ;  but  see  Boyd  v.  Boyd,  (t)   Pursell  v.  Newbigging,  19  D.  71 ; 

6  July  1851,  18  D.  1302;  Berry's  Trs.  v.  24  March  1865  (nom.  Pursell  v.  Elder), 

Cox*  Trs.,  18  June  I860,  12  D.  1037.  8  Macph.  H.  L.  59 ;  4  Macq.  992;  Sturgis 

(r)  Dixon  v.  Fisher,  1  July  1838,  6  W.  v.  CampbeU,  supra;  Campbell  v.  Reid,  12 

&  S.  431,  affirming  10  Sh.  56 ;  Peat  v.  June  1840,  2  D.  1084. 

Peat,  14  Feb.  1889,  1  D.  508;  and  see  (u)  CampbeU  v.  Reid,  supra.    See  sec- 

Rutherford  v.  TurnbuU,  29  May  1821,   1  tion  2.                                                              : 

Sh.  37,  N.  E.  38.  (x)  Glasgow's  Trs.  v.  Glasgow,  80  Nov. 

(#)   Templar  v.   Templar,  1  April  1828,  1830,9  Sh.  87;  M'Alister  v.  M(  A  lister,  80 

8  W.  &  S.  47,  affirming  4  Sh.  460.     But  Nov.  1836,  15  Sh.  170. 
where  provisions  are  appointed  in  virtue 

2c2 
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cuArm  mi.  destined  to  the  daughters  of  a  testator  in  liferent,  payable  at  mar- 
riage  or  majority,  the  trustees  being  empowered  to  expend  each 
portions  of  the  intermediate  income  as  might  be  proper  for  their 
benefit  daring  minority,  it  was  held  that  the  surplus  income  which 
had  accrued  during  the  minority  of  the  legatees  fell  to  be  paid  over 
to  them  absolutely,  (y)  And  where  a  residue  was  given  to  minor 
children,  payable  as  they  should  respectively  attain  the  age  of 
twenty-one,  in  equal  shares,  and  the  shares  of  the  capital  were 
found  to  Test  in  the  several  legatees  at  majority,  it  was  held  that, 
in  order  to  accomplish  the  equality  contemplated  by  the  testator, 
the  interest  which  accrued  on  each  share  in  the  hands  of  the  trus- 
tees should  be  paid  to  each  legatee  along  with  his  share  of  the 

intffwtof        capital  (z)    Interest  of  a  fund  directed  to  be  invested  in  land,  to 

mon*r  directed 

to  be  laid  out     be  settled  in  accordance  with  the  truster's  directions,  is  payable  to 

___     |  m  »  SJF 

00  the  heirs  in  the  destination  from  and  after  the  time  at  which  the 

trustees  ought,  in  the  exercise  of  a  reasonable  discretion,  to  have 
made  the  investment,  (a)  Where  the  trust  depends  on  the  occur- 
rence of  a  contingency,  the  interest  will  fall  to  be  added  to  the 
principal,  subject  to  the  statutory  restraint  applicable  to  accumu- 
lations.^) 
UndisDOMd-of  786.  Where  the  interest  of  a  fund  is  directed  to  be  applied  for 

Surest  gTyen6  the  use  of  a  beneficiary,  it  is  a  question  of  intention  whether  the 
in  liferent.        capital  is  to  be  regarded  as  residue,  or  as  impliedly  given  to  the 
legatee.     If  the  apparent  object  is  to  withhold  the  payment  of  the 
capital  for  the  purpose  of  more  effectually  securing  the  subject  as 
an  alimentary  fund,  a  legacy  of  the  capital  may  be  implied,  (c) 
Lapse  owed  787.  Even  where  a  testator  has  provided  by  a  total  settlement, 

mem* lroreof    containing  a  general  residuary  destination,  for  the  disposal  of  his 
fhe  teea?11"7     entire  succession,  it  may  happen  that  his  intentions  are  partially 
defeated  by  the  occurrence  of  a  lapse ;  as,  for  example,  in  the  case 
of  the  predecease  of  one  or  more  of  the  parties  to  whom  shares  of 
the  residue  are  given,  (d)  or  through  the  non-exercise  of  a  power  of 
disposal  given  to  a  liferenter,(e)  or  in  the  case  of  a  repudiation  of 
incase  of  reeidu-  the  settlement  by  some  of  the  parties. (/)    The  case  of  Nisbefs 
p«S^^thT    2Y»-  v.  Ni8bet(g)  decided  that  where  a  residuary  legatee  obtained 

settlement,  his 

share  accrues  to      (y)  Graham  v.  Graham's  Trs.,  12  Feb.     Smith,  10  June  1829,  7  Sh.  786;  BUmn  v. 

the  co-residu-      jgea,  1  Macph.  892.  Bell,  6  De  Gex  A  Sm.  658 ;  2  Roper  on 

*ne8<  (z)  Graham  Smith'*  Trs.v.  Hi*  Legatee*,  Legacies,  1475;  Broom's  Legal  Maxima, 

4  Dec.  1867.  606 ;  Williams  on  Executors,  6th  ed.  p. 

(a)  See  the  cases  on  this  point  com-  1109 ;  supra,  J  650. 

mented  on  in  chapter  65.  (d)  Torrie  v.  Mtmsie,  infra. 

(6)  Earl  of  Bective  v.  Hodgson,  88  L.  J.  (e)  Ahes  v.  AU*s,  8  Mar.  1861,  23  D. 

Ch.  601.  712. 

(e)  Sanderson's  Ears.  v.  Kerr,  21  Dec  (/)  Nisbet's  Trs.  v.  Nisbet,  infra. 

1830,   28  D.  227;   and  see  Burmide  v.  (g)  Nisbefs  Trs.  v.  Nisbet,  5  Dec.  1851, 
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a  decree  of  reduction  of  the  settlement  quoad  the  heritable  estate  ohaptkb  mi. 
ex  capite  lecti,  and  thereby  forfeited  his  residuary  interest  in  the  ,  ^  /  1- 1 
moveable  estate,  his  share  did  not  result,  but  became  divisible  j 

among  the  co-residuaries. 

788.  The  rule  is  different  in  the  case  of  a  share  of  residue  be-  in  cue  of  pre- 
coming  vacant  in  consequence  of  the  predecease  of  the  legatee.    In  residuary  lega- 
that  case  the  law  has  been  settled,  since  the  decision  in  Torrie  v.  ^^aHeS 
Munsie,  that  a  lapsed  share  of  residue  results  to  the  testator's  nextof  kin- 

of  kin,  (A)  unless  the  destination  of  residue  is  conceived  in  terms 
which  give,  expressly  or  impliedly,  a  joint  interest,  (t)  However, 
in  a  case  where  a  testator  divided  the  residue  of  his  estate  into 
twenty-four  equal  shares,  reserving  power  to  dispose  of  two  of  the 
shares  which  he  left  unappropriated,  with  a  precatory  direction 
that,  in  the  event  of  his  failing  to  do  so,  the  amount  of  the  unap- 
propriated shares  should  be  merged  in  the  general  division,  it  was 
held  by  Lord  Wood,  in  consideration  of  the  manifest  intention  of 
the  testator  to  exclude  any  resulting  interest,  that  the  share  of  a 
predeceasing  beneficiary  ought  to  follow  the  residuary  destination 
impressed  upon  the  unappropriated  shares.  (A) 

789.  Provision  may,  and  generally  ought  to  be  made  against  the  Lapse  of  residue 
occurrence  of  a  lapse  of  shares  of  succession,  by  the  insertion  of  a  Nation  oveHn 
clause  of  survivorship,  or  other  ulterior  residuary  destination.  Where  case  of  fafluro- 
the  residue  of  an  estate  was  destined  to  the  children  of  A.  and  B. 

in  equal  shares,  it  was  observed,  that  although  this  destination, 
being  in  severalty,  would  not  carry  a  lapsed  share  over  to  surviv- 
ors, yet  the  added  words,  "  I  hereby  appoint  the  children  of  the 
said  A.  and  B.  to  be  my  residuary  legatees,"  implied  a  gift  of  the 
entire  residue  in  favour  of  the  surviving  children,  and  were  effec- 
tual to  exclude  any  claim  that  might  be  preferred  by  the  next  of 
kin.(Z)  In  taking  instructions  for  a  settlement,  the  attention  of 
the  testator  ought  to  be  directed  to  the  necessity  of  providing  against 
a  total  or  partial  failure  of  the  primary  destination  of  the  residue. 

14  D.  146;  Breadalbane's  Trs.  v.  Lady  E.  1886,  14  Sh.  485;  Robertson  v.  M'Vean, 

Pringle,  15  June  1841,  8  D.  857;  and  see  10  Dec.  1819,  Hume,  278;  Arbtdhnott  v. 

Russell  v.  RusseU,  25  Feb.  1886,  18  Sh.  Arbuthnott,  7  June  1816,  Hume,  274. 
551.  (k)  Irvine  v.  Bannerman,  20  June  1844, 

(A)  Torrie  v.  Mimsie,  81  May  1882,  10  6  D.  1178 ;  and  see  AlsUm  v.  Marshall,  2 

Sh.  697.  July  1888,  11  Sh.  868. 

(0  Brown  v.  Campbell,  16  Mar.  1855,         (I)  Alves  y.  Aloes,  8  Mar.  1861,  28  D. 

17  D.  769;  Thorburn  y.  Thorbum,  16  Feb.  712.    Per  Lord  Justice-Clerk  Inglis,  716. 
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CHAPTER  XXIII. 


OF  MARRIAGE-CONTRACT  PROVISIONS. 


I.  Form  and  Effect  of  such  Provi' 

ftOJM. 


II.  Antenuptial  Provisions, 
III.  Postnuptial  Provisions. 


Division  of  the 
subject. 


790.  Marriage-contract  provisions  may  be  distinguished  accord- 
ing to  the  person  by  or  to  whom  the  obligation  is  granted;  according 
to  the  form  and  subject  of  the  provision ;  and  according  to  the  legal 
character  of  the  beneficiary's  interest  in  it.  For  the  purposes  of  our 
inquiry,  it  is  sufficient  to  consider,  firsts  the  different  species  of  mar- 
riage-contract provisions ;  secondly,  the  different  modes  of  constitut- 
ing those  provisions  so  as  to  secure  either  a  jus  crediti  available  in 
bankruptcy,  or  a  preferential  right  to  the  subject  of  the  provision  ; 
and  thirdly,  the  specialties  connected  with  postnuptial  contracts. 


section  I. 


FORM  AND  EFFECT  OF  MARRIAGE-CONTRACT  PROVISIONS. 


Provision  by 
way  of  obliga- 
tion to  pay 
money. 


791.  The  simplest  form  of  provision  is  that  of  a  money  obliga- 
tion, e.g.y  for  the  payment  of  a  sum  of  money  or  a  liferent  annuity 
at  the  dissolution  of  the  marriage,  or  at  such  time  as  maybe  agreed 
on.  Money  provisions  to  wives  are  usually,  though  not  invariably, 
given  in  the  from  of  an  annuity.  Provisions  to  children  are  usually 
made  payable  through  the  intervention  of  trustees,  to  whom  powers 
are  sometimes  given  of  restricting  the  interest  of  any  of  the  child- 
ren to  a  liferent  for  necessary  causes,  and  of  settling  the  provisions 
of  daughters  to  their  separate  use  by  marriage-contract.  A  power  of 
division  is  usually  reserved  to  the  father,  sometimes  to  both  parents ; 
and  the  legal  claims  of  the  widow  and  children  are  discharged. 

792.  Provisions  to  sons  are  usually  made  payable  on  their  at- 
niwy°provistoM  taining  majority,  and  after  the  death  of  the  father ;  sometimes  at 

majority,  without  reference  to  the  father's  death ;  or  at  the  dissolu- 


Fonn  and  des- 
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children  of  the 
marriage. 
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tion  of  the  marriage,  (a)  Money  provisions  to  daughters  are  either  ohaptir  xxih. 
in  the  form  of  an  obligation  to  pay  a  fixed  sum — the  period  of  pay- 
ment in  their  case  being  majority  or  marriage,  whichever  shall  first 
happen — or  in  the  form  of  a  sum  to  be  liferented  by  the  daughter, 
with  a  destination  of  the  fee  to  her  children,  whom  failing,  to  the 
surviving  brothers  and  sisters  and  their  issue.  In  point  of  fact,  it 
is  believed  that  the  forms  of  destination  which  actually  suggest 
themselves  to  the  minds  of  the  contracting  parties  are  very  few, 
and  that  the  varieties  of  destination  which  are  met  with  in  practice 
owe  their  origin  to  the  accidental  differences  in  the  styles  used  by 
conveyancers  rather  than  to  the  intention  of  the  parties.  Three 
principal  forms  of  destination  may  be  distinguished :  (1)  where  the 
intention  is  to  give  children  a  vested  interest  in  the  capital  upon 
majority  or  marriage,  although  the  parent  may  then  be  alive,  pay- 
ment being  postponed  until  his  death ;  (2)  to  give  each  child  an 
interest,  which  only  vests  upon  majority  or  marriage,  and  after  the 
parent's  death  ;  and  (3)  to  give  the  children  a  life  interest  in  the 
proceeds  of  the  estate,  and  the  fee  to  their  respective  heirs ;  the 
vesting  of  the  fee  of  each  share  being  in  this  case  postponed  until 
the  expiration  of  the  liferent. 

793.  Where  a  liferent  of  the  entire  estate  is  given  in  the  first  Destination  to 
instance  to  the  wife,  and  the  reversion  or  fee  to  the  children,  we andVhiidre™  in 
think  that  in  most  cases  the  intention  of  the  parent  is  to  give  to fee* 

each  of  his  children  an  interest  vesting  at  majority  and  capable  of 
being  assigned  or  disposed  of  by  will.  The  presumption  for  vesting 
is  stronger  in  the  case  of  marriage-contract  provisions  than  under 
testamentary  settlements,  because  the  provisions  come  in  place  of 
legal  rights.  However,  as  the  ascertainment  of  the  term  of  vesting 
is  governed  in  a  great  measure  by  fixed  rules  of  construction,  de- 
pending upon  the  form  of  the  destination,  care  should  be  taken,  if 
way  variation  from  the  ordinary  forms  is  introduced  into  the  settle- 
ment, to  state  explicitly  whether  the  children  are  or  are  not  to  have 
the  right  of  disposing  of  their  shares  by  anticipation ;  and,  if  so,  at 
what  period  a  vested  interest  in  the  estate  is  intended  to  be  given. 

794.  In  the  case  of  annuities  to  wives,  the  presumption,  in  the  widow's  annui- 
absence  of  express  stipulation,  is,  that  the  half-yearly  payments  are  JJXdpiwiwe. 
to  be  made  in  advance,  the  widow  being  entitled  ex  lege  to  an  allow- 
ance for  mournings,  and  to  interim  aliment  for  the  period  preceding 

the  first  term's  payment  of  her  annuity.  (6)     There  is  no  reason  for 

(a)  As  to  the  effect  of  an  obligation  to  (6)  Ersk.  1,  6,  41 ;  2,  9,  67 ;  and  see 

pay  at  the  majority  or  marriage  of  the  Palmer  v.  Sinclair,  27  June  1811,  F.C.; 

child,  or  at  the  dissolution  of  the  parent's  Alexander  v.  Alexander,  26  Feb.  1830,  8 

marriage,  in  conferring  a  jus  crcditi,  see  Sh.  602;  Kertnackv.  Stone,  1  July  1831,  9 

section  2,  infra.  Sh.  860. 
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cuattmm  ma  interfering  conventionally  with  the  rale  according  to  which  widow* 
annuities  are  payable  in  advance ;  and  unless  a  stipulation  to  the 
contrary  were  framed  in  such  direct  terms  as  would  be  out  of  place 
in  a  contract  of  marriage,  the  Court  would  not  give  effect  to  it(c) 
It  is  usual  in  modern  contracts  to  name  a  sum  in  lieu  of  aliment 
and  mournings.  Where  the  rents  of  specific  subjects  are  left  to  a 
widow  in  place  of  an  annuity,  she  is  not  obliged  to  share  the  first 
term's  rent  with  her  husband's  executors  (under  the  Apportionment 
Act),  because  her  interest  is  derived  from  the  same  person  as  theirs, 
and  the  testator  is  entitled  to  exclude  his  executors.(<2) 
ProvUow  796.  Money  provisions  by  landed  proprietors  are  usually,  though 

ribSriuiife1**"  not  always,  made  chargeable  upon  or  payable  out  of  the  rents  of 
•wT^eTtf  *ke  heritable  estate.  Although,  practically,  the  beneficiaries  under 
nch  pftoTMom.  this  form  of  provision  have  a  better  security  for  the  payment  of  their 
provisions  than  in  the  case  of  a  simple  obligation  by  a  person  whose 
capital  is  embarked  in  trade,  yet  in  point  of  law  their  interest  is  the 
same.  In  both  cases  the  free  estate  of  the  husband  or  father  is 
liable  in  payment  of  the  provisions  ;  in  neither  case  does  the  obli- 
gation confer  a  preference,  unless  the  party  divests  himself  of  a  por- 
tion of  his  estate  to  create  a  security  for  the  obligation,  (e) 

796.  Honey  provisions  to  children,  whether  payable  in  the  first 
instance  out  of  the  personal  estate  or  out  of  land,  may  be  made  to 
vary  in  amount,  according  to  circumstances.  A  common  stipulation 
is,  that  a  certain  sum  shall  be  payable  if  there  is  only  one  child ; 
so  much  if  there  are  two ;  and  a  certain  larger  sum  for  any  greater 
number ;  subject,  in  the  event  of  there  being  more  than  one  child, 
to  a  power  of  division  by  the  parents  or  the  survivors  of  them.  In 
influence  of  the  the  case  of  provisions  to  the  younger  children  of  landed  proprietors, 
the  failure  of  heirs-male  may  be  taken  into  view  as  a  ground  for 
increasing  the  amount  of  the  provisions  to  daughters.  A  provision 
granted  to  daughters,  failing  heirs-male  of  the  marriage,  is  exigible 
where  a  son  is  born  who  predeceases  his  father. (/)  Proprietors 
of  estates  held  on  imperfect  entails  are,  since  the  passing  of  the 
Entail  Amendment  Act,  no  longer  bound  by  substitutions  in  favour 
of  heirs-male,  and  may,  therefore,  settle  their  estates  on  daughters 
failing  male  issue  of  the  marriage.     In  such  cases  there  is  the  less 


CoodHkm 
affecting  tta 
•mount  of 
money  prori 
none. 


Uw  of  entail 


(c)  Ramie  t.  Walker,  1800,  M.  "  Pre- 
sumption/' App.  No.  4.  As  to  the  right 
of  the  widow's  representatives  to  a  propor- 
tion of  the  last  term's  annuity,  see  Cole- 
brooke  y.  Qibxn-Oraig,  14  May  1885,  18 
8h.  766. 

(d)  Thomwn  t.  Dwglat.  16  July  1866, 
18  D.  1240.    As  to  the  liability  for  a  wi- 


dow's annuity,  in  a  question  between  the 
representative  of  an  heir  of  entail  who  dies 
during  her  lifetime  and  his  successor  in 
the  estate;  see  Paul  v.  Anttruther,  1  Macph. 
14, 16  Feb.  1864,  2  Macph.  H.  L.  1. 

(«)  Section  2,  infra, 

(f)  Ersk.  8,  8,  88;  1  Fraaer,  828,  and 
cases  there  cited. 
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reason  for  the  introduction  of  fluctuating  provisions  into  marriage-  ohaptbbsxui. 
contracts. 

797.  In  settling  provisions  upon  younger  children,  care  ought  to  Exclusion  of 
be  taken  to  exclude  a  younger  child,  succeeding  to  the  estate  by  l^Jdingto 
survivance,  from  the  benefit  of  the  fund.  (</)     In  OrutckshanKs  Trs.  other  esUte* 
v.  Cruick8hani8,(h)  where  the  whole  rents  of  an  estate  were  appro- 
priated as  a  fund  of  division  for  younger  children,  on  the  narrative 

that  the  eldest  son  was  otherwise  provided  for,  and  the  father 
obliged  himself  to  secure  a  provision  to  the  eldest  son  equal  to  that 
of  his  younger  children,  in  the  event  of  his  being  deprived  of  the 
inheritance  of  another  estate,  it  was  held,  upon  the  occurrence  of 
the  event  contemplated,  that  the  heir  had  no  right  to  a  share  of 
the  heritable  fund  provided  to'the  other  children,  but  that  his  claim 
was  against  the  surplus  estate. 

798.  Sometimes  an  heir  apparent  or  expectant  of  heritable  pro-  obligation  to 
perty  undertakes  an  obligation  in  a  contract  of  marriage,  condition-  cwidren  out  of 
ally,  in  the  event  of  his  succeeding  to  the  estate.     It  would  seem,  J^e  inheri' 
notwithstanding  the  8th  section  of  11  &  12  Victoria,  cap.  36,  that 

such  an  obligation  does  not  confer  such  bjus  qucesitum  on  the  child- 
ren, as  would  prevent  the  father  from  afterwards  consenting  to  a 
disentail.  (*)  In  one  case,  where  a  husband  obliged  himself  by  ante- 
nuptial contract  to  provide  a  certain  sum  to  the  younger  children 
of  the  marriage,  provided  he  should  succeed  either  to  the  whole  of 
certain  estates,  or  to  such  part  thereof  as  should  be  of  the  yearly 
value  of  £3000,  and  he  succeeded  to  the  whole,  the  Court  held  that 
the  provisions  were  due,  and  that  it  was  irrelevant  to  allege  that 
the  yearly  value  of  the  whole  estate  was  under  £3000.  (k) 

799.  Obligations  are  sometimes  undertaken  by  the  parents  of  obligations 
the  spouses  to  provide  certain  sums  of  money  to  the  children  of  the  SI^SJS  o? 
marriage,  which  sums  are  either  made  payable  to  such  children  ^?°^tractins 
immediately  on  the  death  of  the  grandparent,  or  are  payable  after 

the  expiration  of  a  liferent  previously  given  to  one  or  both  of  the 
spouses.  (Z)     Sometimes  a  father,  while  settling  a  money  provision 

(?)  See  chapter  88,  section  6  (Provisions  lees  the  trustees  of  the  contract  shall  con- 
to  Younger  Children).  sent  to  the  application.    In  this  case  the 

(A)  Oruiekshanks  Trs.  v.  Oruiekshanks,  2  Court  held  the  consent  of  the  father,  and 

Nov.  1858,  16  D.  7.  also  of  the  trustees  of  the  marriage-con- 

(•)  Pet.  Maxwell,  27  Feb.  1857,  19  D.  tract,  sufficient  to  obviate  any  objection  to 

671.  The  section  (11  &  12  Vict,  c.  86,  sec.  the  disentail  on  the  score  of  the  interest  of 

8)  provides,  that  where  the  heir  in  posses-  the  younger  children, 
sion  or  heir  apparent  shall  "  have  secured,         (k)  Erskine  v.  Williams,  14  Dec  1848,  6 

by  obligation  in    any  marriage-contract  D.  226. 

the  descent  of  such  estate  upon  the  issue  of         (D  Such  an  obligation  is  obviously  of  an 

the  marriage,"  it  shall  not  be  competent  onerous  character ;  Miller's  Trs.  v.  Miller, 

to  disentail  until  the  birth  of  a  child  who,  28  Feb.  1848, 10  D.  765. 
by  himself  or  guardian,  shall  consent,  un- 
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Mm.  on  his  daughter,  undertakes  that,  in  the  eventual  distribution  of  hi* 


estate,  she  shall  receive  as  large  a  portion  as  his  other  children.  In 
a  case  where  the  wile's  father  bound  himself  to  pay  to  her  after  his 
death  a  sum  equal  to  "  the  portion  or  fortune "  which  any  of  his 
other  daughters  might  have  from  him,  and  he  afterwards,  in  the 
marriage-contract  of  another  daughter,  bound  himself  to  pay  her 
£2000  at  his  death,  with  interest  from  the  date  of  the  marriage,  it 
was  held  that  the  daughter  first  married  was  entitled  to  claim  an 
equivalent  for  the  whole  sum  received  by  her  sister,  inclusive  of 
interest  (m)  In  another  case,  the  husband's  father  bound  himself 
to  pay  to  his  son  a  portion  of  £1000,  and  also  "  to  put  him  on  an 
equal  footing "  with  the  other  younger  children ;  he  afterwards 
settled  an  annuity  of  £200  a-year  upon  his  daughter,  payable  from 
the  date  of  her  marriage.  It  was  found  that  the  son  was  entitled 
to  an  equivalent  for  the  annuity,  and  that  the  father's  obligation 
was  not  discharged  by  his  leaving  the  son  a  share  of  his  residuary 
estate  equal  to  that  of  the  other  children. (»)  Where  a  wife's  father 
undertook  to  provide  her  in  a  share  of  his  father's  succession,  which 
had  not  yet  opened  to  him,  and  eventually  the  succession  was  ex- 
hausted by  the  payment  of  debts  and  the  widow's  terce,  it  was  held 
that  a  sum  which  the  obligant  ultimately  received  as  the  represen- 
tative of  his  mother,  including  a  portion  of  her  terce,  was  not  sub- 
ject to  the  marriage-contract  obligation,  (o) 
ProTMou  by  800.  The  most  usual  mode  of  making  a  provision  for  the  widow 

way  of  jointure.  Q|  a  j^ded  proprietor  is  by  way  of  jointure,  which  is  a  fixed  an- 
nuity payable  out  of  the  rents  of  the  estate.  The  husband  obliges 
himself  to  in  f eft  her  in  security.  The  annuity  is  understood  to  be 
chargeable  with  a  proportion  of  the  public  burdens  exigible  from 
Value  of  estate-  ^e  estate,  (p)  Where  a  jointure  is  fixed  at  a  certain  proportion  of 
at  what  period  the  rental,  the  value  must  be  struck  as  at  the  death  of  the  husband, 
and  not  at  the  time  of  the  constitution  of  the  annuity,  as  is  the 
case  with  a  provision  by  way  of  locality. (q)  Where  the  annuity  is 
made  payable  at  the  first  term  after  the  husband's  death,  out  of  the 
rents  of  his  entailed  estate,  it  is  held  to  be  payable  in  advance ;  but 
the  heir  of  entail  paying  the  annuity  has  a  claim  against  the  ap- 
portioned rents  falling  to  the  executors  for  a  proportion  of  the  first 
termly  payment  corresponding  to  their  share  of  the  rents,  (r)    In 

(m)  Maequem  v.  Natmyth,  29  Jan.  1831,  pp.  651,  658 ;  1  Fraser,  799,   and  cases 

9  Sh.  855.  there  cited. 

(n)  Tkrethie  v.   Thruhie*   Trs.t  8  Feb.  (?)  Douglat  v.  DougUu,  15  May  1822. 1 

1845,  7  D.  408.  Sh.  408,  N.  £.  882 ;  Rotha  v.  Rothes.  29 

(o)  Spalding  v.  Small,  18  Nov.  1821,  1  Jan.  1829,  7  Sh.  889;  Macpherson  v.  Mac- 

Sh.  128,  N.  E.  121.  phenon,  24  May  1889,  1  D.  794;  Maui* 

(p)  Erskine,  2,  9,  61  ;  Bankton,  yol.  1,  v.  Menziet.  10  July  1865, 17  D.  1090. 

(r)  Paul  v.  Anttruthcr.  2  Macph.  H.  L.  1. 
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yjxG  case,  where  the  annuity  was  made  to  run  from  the  period  of  qhaptkb  xim, 
death,  the  widow  was  found  entitled  to  immediate  payment,  al- 
though the  rents  were  postponed.  (*) 

801.  Provisions  to  wives  by  way  of  locality  are  not  often  met  Provisions  ij 
with,  except  in  the  settlements  of  entailed  proprietors.     Until  the  Smationof y" 
passing  of  the  Aberdeen  Act,  the  powers  of  heirs-substitute  in  the  TlIue* 
matter  of  providing  for  widows  and  children  were  strictly  circum- 
scribed by  the  terms  of  the  original  grant.     In  order  that  these 
-might  not  become  too  restricted,  in  consequence  of  the  tendency  of 
landed  property  to  rise  in  value,  the  powers  of  burdening  conferred 

\>y  entailers  were  commonly  made  to  bear  a  certain  proportion  to 
the  rental;  being,  in  the  case  of  provisions  to  children,  fixed  at  so 
many  years'  rent;  and,  in  the  case  of  widows,  restricted  either  to  a 
certain  proportion  of  the  free  rental,  or  to  the  rental  of  a  certain 
portion  of  the  estate,  called  the  locality  lands,  in  which  the  husband 
was  at  liberty  to  secure  his  wife  by  infeftment(tf)  In  estimating 
the  value  of  provisions  to  wives  and  children,  whether  having  rela- 
tion to  the  rental  or  the  lands,  the  rent  of  valuable  shootings  is  to 
be  taken  into  account,  whether  they  are  actually  let  or  not.(w) 

802.  The  value  of  locality  lands  is  usually  taken  as  at  the  time  At  what  period 
of  the  constitution  of  the  provision,  and  not  as  at  the  husband's  u^^Uto°bihe 
death,  (v)    But  this  principle  seems  to  have  been  unsettled  by  the  «*inMted. 
final  decision  of  the  Court  in  the  case  of  Menzies,  where  the  value 

of  the  shootings  was  directed  to  be  estimated  as  at  the  death  of  Sir 
Neil  Menzies,  the  granter  of  the  locality,  (x)  As  in  the  case  of  a 
jointure,  a  liferentrix  by  way  of  locality  is  liable  for  a  share  of  the 
public  burdens,  etc.(y)  She  is  also  liable  to  defray,  out  of  her  part 
of  the  rents,  the  expense  of  necessary  repairs,  (2)  but  not  of  improve- 
ments or  extraordinary  expenses,  (a)  A  liferentrix  of  locality  is 
subject  to  the  usual  restrictions  of  liferenters  by  constitution  in  re- 
gard to  the  cutting  of  trees  (6)  and  working  of  minerals  ;(c)  and  of 

(t)  Cruickskank  v.  Sandman,  16  Feb.  (y)  Ersk.  2,  9,  61 ;  1  Fraser,  801,  and 

1843,  6  D.  643.  cases  there  cited. 

(*)  1  Bell,  Com.  6th  ed.  687 ;  1  Fraser,  801.  (2)  Ersk.  2,  9,  60 ;  Scot  v.  Balyburton,  27 

(u)  Menzies  v.  Menzies,  10  Mar.  1852,  14  June,  1828,  2  Sh.  435,  N.  £.  888 ;  Cuning- 

D.  651 ;  see  10  July  1856,  17  D.  1090.  homy.  Ouningham,  1738,  M.  8275. 

Bee  Macpherson  v.  Macpherson,  13  August  (a)   Anstruthcr  v.  Anstruther,  14  May 

1846,  5  Bell,  280;  24  Mar.  1889,  1  D.  794,  1823,  2  Sh.  806,  N.  E.  269 ;  Moreham  v. 

locality  cases.    Leith  v.  Leith,  5  June  1862,  Binston,  1679,  M.  8499 ;  Stair,  2,  6,  19. 

24  D.  1059,  as  to  children's  provisions.  (b)  See  Ersk.  2,  9,  68;  Dickson  v.  Dick- 

(v)  1  Bell's  Com.  6th  ed.  56 ;  Malcolm  son,  24  Jan.  1828,  2  Sh.  162,  N.  E.  188  ; 

▼.  Malcolm,  21  Nov.  1828,  2  Sh.  514,  N.  E.  Macalisters  Trs.v.Macalister,  27  June  1851, 

453;  Agnew  v.  Agnew,  10  Dec.  1810,  re-  18  D.  1239. 

ported  in  a  note  to  case  of  Gordon,  24  Jan.  (c)  See  Douglas  v.  Douglas,  15  May  1822, 

1811,  F.C.  1  Sh.  408,  N.  E.  382 ;  Waddell  v.  Waddell, 

(z)  Menzies  v.  Menzies,  10  July  1855,  17  21  Jan.  1812,  F.C. 
D.  1090. 


412  OF  MARfiUGE-CONTRACT  PROVISIONS. 

nni.  course  she  is  not  liable  to  the  obligations,  nor  entitled  to  the  privi- 


leges of  a  superior,  (d) 
PtotWom  of  80S.  Another  form  of  marriage-contract  provision,  which,  how- 

^S^t- '  *    ever,  is  now  seldom  resorted  to,  is  that  in  which  the  husband  settle? 
tmonkxibb  ^e  conquest  of  the  marriage  upon  his  widow  and  children  in  cerUii 
proportions,  or  by  way  of  a  destination  in  liferent  and  fee.     "  Con- 
quest1" represents  the  acquisitions  of  the  husband   during  the 
marriage,  exclusive  of  what  he  may  acquire  by  succession,^)  be- 
quest^/) or  donation,  (gr)     The  ascertainment  of  conquest,  there- 
fore, involves  an  inquiry  into  the  wealth  of  the  husband  at  the  date 
of  the  marriage,  unless  the  amount  be  conventionally  fixed  by  spe- 
cifying the  deduction  which  is  to  be  made  from  the  free  estate  as 
at  the  dissolution  of  the  marriage.  (A)     If  it  appear  that  the  parties 
to  the  contract  meant  to  attach  a  conventional  meaning  to  the  word 
"conquest,"  their  definition,  and  not  the  legal  meaning  of  the  word, 
will  constitute  the  law  of  their  succession. (t)    For  example,  a  lady, 
by  her  antenuptial  contract  of  marriage,  conveyed  to  trustees  "  all 
sums  of  money,  etc.,  which  she  may  conquest  or  acquire  during  the 
subsistence  of  the  said  intended  marriage;"  and  after  her  marriage 
she  succeeded  ab  intestato  to  one-half  of  her  father's  estate,  herit- 
able and  moveable,  and  to  £1500  under  her  parents'  contract  of  mar- 
riage.    It  was  held  by  the  House  of  Lords,  affirming  the  judgment 
of  the  Court  of  Session,  that  the  verbal  expression  "  may  conquest" 
should  receive  a  construction  consistent  with  the  context ;  that  it 
did  not  restrict  the  meaning  of  the  word  "acquire ;"  and  that  the 
clause  was  effectual  as  a  general  conveyance  of  acquirenda,  compre- 
hending the  succession  in  question,  (i)    Provisions  of  "  conquest,* 
most  probably  on  account  of  the  ambiguity  of  the  term,  and  the 
difficulty  of  ascertaining  what  is  comprehended  in  it,  are  not  now 
much  used,  and  the  cases  belong  mostly  to  the  last  century.  (I)    A 
more  common  form  of  provision  is  that  in  which  the  husband  dis- 
poses of  all  the  estate  pertaining,  or  that  shall  pertain  to  him  at 
the  time  of  his  death,  or  at  the  dissolution  of  the  marriage,  upon 

(<*)  Bell's  Priii.  |  1065 ;   Henderson  v.         (t)  Stair,  2,  6,  8 ;  and  cases  there  cited, 

Mackenzie,  19  Feb.  1836, 14  Sh.  640.    See  and  in  1  Fraser,  767. 
Gibson-Craig  v.  Cochrane,  23  Sept  1841,  (k)  Diggensv.  Gordon,  3  Macph.  609;  20 

2  Rob.  446,  affirming  16  Sh.  1382.  May  1867,  L.  B.  1  Sc  Ap.  186 ;  6  Macph. 

(e)  Stair,  3,  5,  22;  Erek.  8,  8,  43;  Bell's  H.  L.  76. 
Priii.  {  1796.  (I)  In  the  construction  of  provisions  of 

(/)  Roe  v.  Roe,  23  Jan.  1810,  F.G.  this  description,  it  was  held  that  the  hufl- 

(g)  1  Fraser,  767,  citing  Mercer  v.  Mer-  band  was   not   thereby  precluded   from 

cer,  1780,  M.  8064 ;  and  Karnes'  Elucid.,  making  rational  provisions  to  the  wife  and 

ed.  1777,  p.  41.  ohildren  of  a  second  marriage;  Andenon  t. 

(h)  Hunter'e  Trt.  v.  Campbell,  26  May  Bruce,  1680,  M.  12,890. 
1839,  1  D.  81 7. 
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;rtain  trusts.     A  conveyance  in  this  form  was  held  not  to  include  qhaptkb  xxm. 
le  money  due  under  a  policy  of  insurance,  and  a  bequest  of  the 
roceeds  of  the  policy  was  held  good.(m) 

804.  Again,  a  husband  may  provide  his  wife  or  children  in  cer-  Provisions 
edn  specific  moveable  funds  or  estate,  or  may  bind  himself  to  exe-  ^0f  aaroSnce 
ute  an  assignation  of  such  subjects  in  their  favour.     For  example,  "„JJ2SofcOM 
i  husband  may,  and  frequently  does,  bind  himself  to  insure  his  life 
or  the  benefit  of  his  family,  and  to  pay  the  premiums  as  they  fall 
iue,  either  directly  to  the  insurance  office  or  to  the  trustees  of  the 
contract,  (ri)     A  destination  in  a  policy  of  assurance  to  the  wife  of 
the  insured  and  her  representatives  is  a  valid  mode  of  creating  a 
provision  in  her  favour ;  (o)  but  it  is  doubtful  whether  a  valid  pro- 
vision can  be  constituted  by  taking  a  bank  deposit-receipt  payable 
to  the  wife.(jp)     Where  the  husband  becomes  unable  from  poverty 
to  pay  the  premiums  due  on  a  policy  of  insurance  for  the  benefit  of 
his  family,  he  may,  it  would  seem,  be  relieved  of  the  obligation 
upon  an  application  to  the  Court  stating  the  circumstances,  (q) 

805.  Another  example  of  provisions  of  specific  moveable  sub-  Provision*  of 
jects  by  marriage-contract  occurs  in  the  destinations,  so  frequent  in  otto^r^red 
such  deeds,  of  the  household  furniture  to  the  wife,  sometimes  in  nw™^1*8- 
liferent,  and  sometimes  in  fee,  or  with  a  right  on  the  part  of  the 
children  to  redeem  it  at  a  certain  price,  and  within  a  specified 
period.     In  the  case  of  settlements  of  considerable  landed  estates, 
where  the  family  residence  goes  to  the  heir  and  not  to  the  widow, 
it  is  usually  provided  that  the  furniture  is  to  go  with  the  mansion- 
house,  the  heir  being  sometimes  taken  bound  to  pay  a  money  equi- 
valent to  the  widow,  or  to  the  personal  representatives.   It  seems  to 
have  been  considered  at  one  time  that  a  liferent  of  the  furniture  in 
a  mansion-house  only  entitled  the  liferenter  to  use  it  within  the 
house,  not  to  carry  it  elsewhere,  (r)    Liferent  of  furniture  is  a  some- 
what anomalous  description  of  right,  as  the  subject  is  liable  to  de- 
terioration ;  and  we  do  not  think  that  at  the  present  day  the  Court 
would  be  disposed  to  control  the  liferenter/s  use  of  it,  or  to  inter- 
fere, unless  for  the  purpose  of  preventing  an  alienation.  (*)    We     • 
have  elsewhere  noticed  the  construction  of  terms  occurring  in  be- 
quests of  household  furniture,  plate,  pictures,  and  articles  of  do- 
Cm)  Scottish  Equitable  Insurance  Company         (p)  Cuthill  v.  Bums,  20  Mar.  1862,  24 
▼•  Champion,  6  Nov.  1867.  D.  849. 

(»)  1  Bell's  Com.  6th  ed.  689 ;  1  Fraser,         (?)  Gibb  v.  Pitcairn,  8  June  1839, 1  D. 
156.  889. 

(o)  Galloway  v.  Craig,  17  July  1861,  28  (r)  Cochran  v.  Cochran,  1766,  M.  8280. 
*>•  (Ap.  Oa.),  12,  4  Macq.  267,  reversing  («)  See  1  Fraaer,  769 ;  2  Bell's  IHnatra- 
22  D.  1211.  tions,  141 ;  Rogers  v.  SeoU,  19  July  1867, 

6  Macph.  1078. 
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aumt  zxttt, 


Prorinom  by 
the  wife  in 
(stow  of  the 
husband. 


Obligations 
undertaken  by 
the  parents  or 
relatives  of  the 
wife. 


Bights  of  the 
husband  and  his 
creditors  in  the 
tocher. 


mestic  utility  or  ornament(f)  The  principle  of  construction,  it  is 
needless  to  Bay,  is  identical,  whether  the  expression  occurs  in  a 
legacy  or  in  a  marriage  provision. 

806.  With  regard  to  provisions  in  favour  of  the  husband,  little 
need  be  said.  Any  money  contributed  by  the  wife  or  her  parents 
on  the  occasion  of  her  marriage  is  either — (1)  settled  to  her  own 
use,  exclusive  of  her  husband's  jus  mariti  and  right  of  administra- 
tion, with  or  without  an  ulterior  destination  to  the  children  of  the 
marriage ;  or  (2)  paid  over  to  the  husband  absolutely ;  or  (3)  vested 
in  trustees  for  the  liferent  alimentary  use  of  the  spouses  and  the 
survivor,  fee  to  the  children,  restrictable  to  a  liferent,  and  subject 
to  a  power  of  division.  As  regards  money  paid  over  to  the  husband 
in  name  of  tocher,  little  need  be  said  ;  for,  when  the  money  is  paid, 
it  becomes  his  absolute  property,  and  no  question  can  arise  regard- 
ing it.  If  not  paid  on  the  completion  of  the  contract,  the  husband 
has  an  action  for  it  against  the  wife's  father,  or  other  relative  by 
whom  the  tocher  was  promised ;  but  it  would  seem,  on  the  autho- 
rity of  the  older  cases,  that  where  the  tocher  comes  directly  from 
the  wife,  payment  is  more  easily  presumed  than  in  the  case  of  ordi- 
nary debts,  (u) 

807.  Where,  instead  of  an  immediate  payment,  an  obligation  is 
undertaken  by  the  wife's  relatives  to  settle  a  certain  share  of  suc- 
cession upon  the  family,  it  seldom  happens  that  the  husband  takes 
any  interest  under  such  an  arrangement.  The  obligation  usually 
is  to  settle  a  certain  sum  upon  the  wife  in  liferent  and  the  children 
in  fee.  Some  examples  of  this  form  of  provision  have  been  noticed 
at  the  commencement  of  the  chapter.  The  cases  on  the  law  of 
vesting  afford  numerous  examples  of  such  provisions,  (x) 

808.  The  conveyance  by  the  wife  to  the  husband  of  a  fund  in 
name  of  tocher,  in  an  antenuptial  contract,  gives  him  a  vested  right 
in  possession,  which  transmits  to  his  representatives,  and  may  be 
attached  by  his  creditors.  After  the  husband's  death,  the  wife  can- 
not, in  a  question  with  his  creditors,  plead  retention  of  the  tocher 
on  the  ground  that  the  provisions  in  her  favour  were  not  imple- 
mented.^) Mr  Fraser  is  of  opinion  that  if  payment  were  de- 
manded by  the  husband  himself,  he  would  not  be  entitled  to  it 
without  at  the  same  time  tendering  such  security  for  the  wife's  pro- 


(t)  Chapter  17. 

(u)  See  the  cases  collected  in  1  Fraser, 
780,  where  the  reader  will  also  find  a  sum- 
mary of  the  older  decisions  upon  a  variety 
of  points  in  the  law  as  to  tocher,  which  are 
now  of  little  importance,  as  it  is  now  the 
practice  to  make  the  disposal  of  the  wife's 


fortune  the  subject  of  express  stipulation 
in  the  contract 

(x)  See  chapters  42  and  48. 

(y)  Boiwell  v.  Miller,  4  Feb.  1846,  8  D. 
480;  QreenhiU  y.  Aitken,  24  June  1824,  3 
Sh.  169,  N.  £.  114 ;  Woollen  Manufactory 
of  Haddington  v.  Gray,  1761,  M.  9144. 
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-visions  as  he  might  by  the  contract  have  agreed  to  give ;  (z)  and  chaw*  xxm. 
this  seems  reasonable. 


section  n. 


ANTENUPTIAL  PROVISIONS,  HOW  SECURED. 


809.  The  rules  on  this  subject  admit  of  being  stated  within  a  Obligation  in 
very  brief  compass.     The  application  of  these  rules  to  the  construe-  ^meting  po- 
tion of  the  different  species  of  provisions  which  have  been  described  tie8  fa  oneroua- 
in  the  preceding  section,  has  given  rise  to  questions  not  unattended 

with  difficulty.     The  leading  principle  is,  that  a  simple  unilateral 
obligation  in  a  marriage-contract  in  favour  of  either  of  the  parties 
is  onerous,  the  marriage  being  regarded  as  a  counter  prestation. 
The  wife  has  therefore  *jua  credil%  entitling  her  to  rank  with  other 
creditors  for  the  value  of  her  provisions,  (a)    Provisions  to  children,  obligation  in 
on  the  other  hand,  are  only  onerous  in  the  event  of  their  being  Jt^t°oneroua 
made  payable  at  a  period  which  may  arrive  before  the  death  of  the  "J^A*  *?  f 
father,  by  whom  they  are  promised  ;  as,  for  example,  at  the  disso-  the  dissolution 
lution  of  the  marriage,  or  at  the  majority  or  marriage  of  the  child,(6)  of  ** marriage' 
or  by  being  made  to  bear  interest  from  such  a  period.(c) 

810.  It  is  needless  to  inquire  into  the  reason  of  the  distinction.  Whether  mar- 
It  probably  originated  in  the  notion,  that  provisions  to  children  p^k^ou?  be 
payable  after  death  were  of  a  testamentary  character.    That  reason,  JaSJnteyto-"" 
at  all  events,  is  no  longer  valid ;  for  it  was  solemnly  decided  by  "y cffect- 
the  Court  of  Exchequer,  in  a  case  where  a  sum  of  money  was  pro- 
vided by  a  husband  in  his  antenuptial  contract,  payable  to  the 
children  of  the  marriage  at  the  first  term  of  Whitsunday  or  Martin- 
mas after  their  father's  death,  and  which  was  declared  to  be  in  full 

of  legitim  and  executry,  that  a  provision  of  this  nature  was  not  tes- 
tamentary, and  therefore  not  liable  to  legacy-duty,  (d)  Lord  Ful- 
lerton,  however,  observed,  that  even  in  marriage-contracts  there 


(z)  1  Eraser,  781. 

(a)  Accordingly,  in  the  event  of  the 
husband's  bankruptcy,  the  wife  may  rank 
for  the  provisions,  as  for  a  contingent 
claim,  under  the  Bankruptcy  Act. 

(b)  Adv.-Qtn.  v.  Trotter,  14  Jan.  1847, 
Ex.  Rep. ;  Oruik thank? t  Trt.  v.  Oruikthank, 
2  Nov.  1858,  16  D.  7 ;  Jolly  y.  Graham,  24 
Feb.  1824,  2  Sh.  780,  N.E.  611. 

(<?)  Mackenzie  of  Bedcattie't  Ore.  v.  Hit 
Childrm,  M.  12,924,  1  June  1796,  8  Pat. 
409.  Compare  these  cases  with  Maetavith, 
1787,  H.  12,922;  and  Brown  v.  Govan,  1 
Feb.  1820,  F.C.,  where  the  provisions,  not 
being  payable  at  a  time  certain,  were  held 


not  to  confer  a  jut  crediti.  The  subsequent 
cases  (other  than  these  specially  mentioned 
in  the  sequel)  merely  confirm  the  rule 
stated  in  the  text.  The  following  is  a 
complete  list  of  them: — M'MiUan  v.  MlM&- 
Ian,  Hume,  686 ;  Wilton  v.  Wight,  Hume, 
687 ;  Macintosh  v.  Qibton,  Hume,  10 ;  Qrier- 
tony,  Wallace,  1  Sh.  18,  N.E.  9;  Brown 
v.  Paterton,  8  Sh.  6,  N.  E.  6 ;  Scott  v.  Bote, 
1  Sh.  481,  N.  E.  448 ;  Buthby  v.  Benny,  4 
Sh.  110,  N.  E.  112 ;  Gordon  v.  Murray,  11 
Sh.  868 ;  ViUiert  v.  ConneU,  12  Sh.  19 ; 
Geddetv.  Waddell,  14  Sh.  1084. 

(d)  Adv.-Gen.  v.  Trotter,  14  Jan.  1847, 
Exch.  Rep.,  also  10  D.  66. 
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cuattmm  mil,  might  be  provisions  of  such  a  clearly  testamentary  character  as  to 

bring  the  deed  within  the  category  of  a  testamentary  instrument ; 

and  he  instanced  the  case  of  a  settlement  by  marriage-contract  of 

all  the  estate  belonging  to  the  parties  at  their  death,  (e) 

Whether  child-        811.  The  rules  according  to  which  the  right  of  the  children  is 

e^ttf.Tei*!tjoe-  determined  to  be  either  a,  jus  crediti  or  a  spes  successionisy  are  sac- 

h^dUwmS  cinctly  explained  in  the  following  passage  from  Lord  Moncreiffs 

^2^arrf  T-    opinion  in  a  leading  case(/)  : — 

"  1.  I  understand  the  rule  of  law  to  be,  that  under  such  mar- 
riage-contracts the  children  have  a  jus  crediti,  giving  them  such  a 
right  against  the  creditors  of  their  father,  if  the  provision  is  so  con- 
ceived as  that  there  was  or  might  be  a  direct  interest  accruing  to 
them  in  the  lifetime  of  the  father.  As,  for  example,  if  the  provi- 
sion is  made  payable  on  the  marriage  or  majority  of  the  child,  though 
such  event  should  happen  in  the  lifetime  of  the  father ;  or  if  the 
provision  is  declared  to  bear  interest  from  any  such  term  which 
might  be  in  his  lifetime  ;  or  if  it  is  declared  to  be  payable  at  the 
dissolution  of  the  marriage,  or  to  bear  interest  from  and  after  that 
event,  which  may  happen  by  the  wife's  predecease. 

"  2.  But,  on  the  other  hand,  if  the  provision  is  so  conceived  that 
the  principal  is  not  payable  till  after  the  father's  death,  and  does 
not  bear  interest  from  any  earlier  term,  and  where  no  actual  benefit 
or  interest  can  be  claimed  or  taken  in  his  lifetime,  there  is  no  jus 
crediti  vested  in  the  children  as  against  onerous  creditors.  In  re- 
spect of  the  father  and  his  heirs,  they  are  no  doubt  creditors  ;  bat 
in  respect  of  his  creditors,  they  are  merely  heirs,  having  no  more 
than  a  spes  successionis. 

"  3.  I  understand  it  also  to  be  a  fixed  role,  that  it  has  no  effect 
in  conferring  a  jus  crediti  on  the  children,  that,  instead  of  the  hus- 
band being  simply  bound  to  pay  a  sum  to  the  children,  he  engages 
to  provide  and  secure  a  sum  so  payable. 

"  4.  But  if  he  actually  lends  out  the  money,  or  constitutes  a 

trust,  or  grants  heritable  security  to  the  wife  or  any  other  person 

in  name  of  the  children,  with  absolute  warrandice,  it  constitutes  a 

fee  in  the  children,  which  will  prevail  against  onerous  creditors.^) 

Terms  of  pay-         812.  It  may  further  be  observed,  that  ambiguous  expressions, 

the* wn*  oftfae pointing  to  a  period  of  distribution  other  than  the  death  of  the 

destination. 

(*)  See  p.  84  of  the  separate  report  See         (/)   Ooddord  v.  Stewart 9  Children,  9 

also  SomervUU  v.  Somervilb,  18  May  1819,     Mar.  1844,  6  D.  1018.    See  the  doctrine 

F.O.,  where  a  delivered  deed  was  presumed     explained  also  in  the  leading  opinion  in 

to  be  ambulatory  and  revocable,  because  it     Herries,  Farquhar,  $  Co,  v.  Brown,  9  Mar. 

conveyed  the  whentou  of  the  granter's     1888,  16  Sb.  964 ;  and  in  1  Bell's  Com. 

estate.  5th  ed.  640. 

07)  6  D.  1028. 
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father,  will  not  control  the  express  terms  of  the  destination  in  a  ohaptibxxih. 
question  as  to  the  quality  of  the  right  conferred.     For  example,  in 
the  case  from  which  the  foregoing  rules  have  been  extracted,  the 
father,  after  obliging  himself  to  content,  pay,  and  secure  to  the  issue 
of  the  marriage,  existing  at  the  dissolution  thereof,  a  certain  sum,  de- 
clared that  the  children's  provisions  should  be  payable  in  equal  in- 
stalments at  twelve  and  twenty-four  months  after  his  decease*     It 
was  held  that  the  children  had  no  jus  crediti.{h)    The  right  of  the 
heir  of  the  marriage  under  a  marriage-contract  destination  of  herit- 
able estate  is  of  the  same  nature  as  that  of  the  children  in  relation 
to  provisions  of  moveable  funds.     Unless  the  father  binds  himself 
to  infeft  his  son  at  a  period  which  may  happen  in  his  own  life- 
time,^) the  right  of  the  son  is  postponed  to  that  of  creditors,  and, 
as  regards  the  father,  it  is  only  effectual  to  bar  gratuitous  aliena- 
tion, (k)     The  father  may  sell  the  estate,  and  in  this  case  the  heir 
may  at  his  death  rank  as  a  postponed  creditor  for  the  price  as  a 
surrogatum,  the  value  being  estimated  as  at  the  date  of  the  sale.(f) 

818.  Such  being  the  nature  of  the  personal  obligations  which  a  Provisions  may 
husband  may  undertake  for  the  benefit  of  his  wife  or  children,  it  is  conduce  of* 
a  simple  question  of  conveyancing— by  what  description  of  deed  2SIef kfthe00*8 
real  security  may  be  given  for  the  fulfillment  of  the  obligation,  (m)  beneficiaries  or 
By  real  security  we  mean  (though  the  expression  is  perhaps  not 
strictly  accurate)  the  security  afforded  by  a  preferential  right  to 
property,  whether  heritable  or  moveable  in  its  nature.    The  answer 
is,  that  such  security  may  be  given  by  a  completed  conveyance, 
either  to  the  beneficiaries  of  the  marriage-contract,  or  to  trustees 
for  their  behoof.    Thus,  provisions  in  favour  of  a  wife  may  be  secured  Conveyances  in 
by  infefting  her  in  lands  for  her  own  use,  exclusive  of  the  husband's  vfeion/to  tne°" 
rights,  or  by  assigning  personal  bonds,  policies  of  assurance,  stock,  mfe' 
or  other  moveable  rights,  to  her,  under  the  same  form  of  destination, 
and  duly  intimating  the  assignation.  (%)     The  same  result  may  be 


(A)  Ooddard  v.  Stewart's  Children,  ut 
supra.  See  Browning  v.  Browning's  Trs., 
25  May  1887,  15  Sh.  999,  where  the  des- 
tination was  similar,  and  the  Court  held 
that  no  jus  crediti  was  conferred,  hut  that 
the  children  were  entitled  to  challenge  any 
gratuitous  deed  of  the  father  executed  to 
their  prejudice. 

(t)  See  Douglas  v.  Douglas,  1724,  M. 
12,910. 

(k)  Cunynghame  v.  Cunynghame,  1804, 
M.  13,029;  Speirs  v.  Dutdop,  1778,  M. 
18,026 ;  and  see  Ormiston  v.  Ormiston,  1809, 
Hume,  631 ;  Stewart  v.  Stewart,  2  March 
1815,  F.C. ;  Maeneil  v.  Macneil,  27  Jan. 

VOL.  I. 


1826,  4  Sh.  393,  N.  £.  896 ;  and  Watson  v. 
Pyot,  1801,  M.  "  Provision  to  Heirs  and 
Children,"  App.  No.  4. 

(2)  Cunninghams  v.  Hathorn,  20  Dec. 
1810,  F.C. ;  Earl  of  Wemyss  v.  Earl  of 
Haddington,  28  Feb.  1815,  F.C;  20  May 
1818,  6  Pat.  890 ;  Sutherland  v.  Gordon,  M, 
4898,  1  Cr.  St.  &  Pat.  498. 

(m)  As  to  diligence,  it  has  been  held 
that  a  child  having  a  jus  crediti  might  use 
inhibition '  r  adjudication ;  Douglas  v.  Doug- 
las, svpr  *  Lyon  v.  Lyon's  Crs.,  1724,  M. 
8150. 

(n)  And  it  would  appear  that  in  the 
case  of  a  variance  between  the  destina- 
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Mifninm.  attained  indirectly  by  a  conveyance  to  trustees  for  the  wife's  behoof. 
On  the  other  hand,  it  has  been  decided  (and  the  exception  illus- 
trated the  principle  of  the  rale  which  we  have  enunciated)  that  i 
husband  cannot  give  hifi  wife  a  preference  over  furniture  or  cor- 
poreal moveables  which  he  retains  in  his  possession,  (o)  The  reason 
is  obvious.  In  the  cases  of  heritable  property  andjuro  inc&rporatia. 
legal  possession  is  given  to  the  wife  in  the  one  instance  by  regis- 
tration ;  in  the  other,  by  intimation ;  and  those  who  have  the  means 
of  knowing  anything  about  the  title  to  such  property,  are  at  the 
same  time  certiorated  of  the  wife's  separate  interest  in  it.  But  it 
is  impossible  to  separate  the  possession  of  the  wife  from  that  of  the 
husband  in  the  case  of  corporeal  moveables  ;  and  accordingly,  if  it 
were  intended  to  create  a  security  over  such  property  in  fulfilment 
of  a  marriage-contract  obligation,  it  would  be  necessary  not  only  to 
vest  the  title  to  the  property  in  trustees,  but  to  place  the  property 
itself  in  neutral  custody. 

Securing  of  pro-        814  Provisions  to  children  may  in  like  manner  be  secured,  so 

Tisions  to  the  .  e  <i        % .  i  *  e 

children.  as  to  give  a  preference  in  bankruptcy,  by  means  of  a  conveyance  of 

heritable  or  moveable  property  to  trustees  for  their  behoof,  or  to 
one  of  the  parents  for  liferent  use  only,  and  as  fiduciary  fiar  for  the 
children  of  the  marriage. 
Preference  may        815.  It  is  carefully  to  be  observed  that  the  onerosity  of  the  pn>- 
wn^SceJn7  v^011  arises  from  the  obligation  in  the  marriage-contract ;  and 
^nt7ai°th°bHh  *heref°reJ  although  the  contract  be  silent  on  the  subject  of  security, 
rabfeqaent  in     yet  if  the  husband  afterwards  settle  property  upon  his  wife  or 
riage.     e  ^  children  in  one  or  other  of  the  modes  we  have  mentioned,  in  im- 
plement of  his  obligations,  the  security  will  be  as  valid  and  effec- 
tual as  if  it  had  formed  a  part  of  the  contract,  (p)     And  when  se- 
curity is  once  given  for  a  marriage-contract  provision,  it  is  of  little 
consequence  whether  the  obligation  were  or  were  not  of  such  a 
nature  as  to  confer  a  jus  crediti  on  the  children.     We  mean,  it  is 
immaterial,  in  considering  whether  a  preference  has  been  effectually 
secured,  to  inquire  whether  the  provisions  were  payable  at  a  time 
which  might  happen  before  the  death  of  the  father  ;  for  the  nature 
of  the  security  transaction  is,  that  the  father  divests  himself  of  his 
property  in  favour  of  his  children,  whose  right,  therefore,  is  no 
longer  limited  to  a  personal  claim  against  the  father's  estate,  but  is 
of  a  similar  nature  to  that  of  any  other  creditor  holding  a  real  se- 

tion  in  the  marriage-contract  and  that  in      10  D.  1280;  Brown  v.  Fleming,  19  Dec. 
the  security,  the  former  must  prevail ;  Rom     I860,  13  D.  873. 

v.  Motion,  3  Feb.  1843,  5  D.  483.  (p)  Falconer  v.  Ml Arthur,  20  Jan.  1825, 

(o)  Campbell  v.  Stewart,  13  June  1848,      8  Sh.  455,  N.  E.  817  ;  Young  v.  Watson,  2 

Dec.  1835,  14  Sh.  85. 
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curity.    The  father  may,  according  to  the  nature  of  the  transaction,  chapter  nm. 
retain  the  liferent  of  his  estate,  or  he  may  retain  the  radical  right 
to  the  fee,  subject  to  the  children's  security ;  but  to  the  extent  to 
which  the  children  are  secured,  the  property  is  theirs. 

816.  This  was  one  of  the  points  decided  in  the  Clanranald  Berries,  Farqu- 
case,(g)  where  the  husband,  by  his  antenuptial  contract,  bound  Brown.  °' 
himself  to  pay  a  certain  sum  to  the  children  of  the  marriage,  pay- 
able six  months  after  his  death,  subject  to  a  reserved  power  of  divi- 
sion, and  granted  warrant  for  infefting  the  trustees  of  the  settle- 
ment in  security ;  and  the  trustees  took  infeftment.     The  estates 

were  disponed  to  the  granter  himself  and  a  certain  order  of  heirs, 
subject  to  the  younger  children's  provisions.  In  these  circumstances, 
it  was  held  by  the  whole  Court,  in  an,  action  raised  by  subsequent 
creditors  of  the  husband,  that  the  trustees  for  the  younger  children 
were,  "  in  their  character  as  trustees,  infeft  in  security,  entitled  to 
compete  with  the  diligence  of  the  pursuers,  and  to  rank  in  their 
proper  order  according  to  their  right  of  preference  conferred  by 
their  said  security.1'  (r) 

817.  In  what  has  been  said  respecting  the  onerosity  of  mar-  whether  msoi- 
riage-contract  provisions,  whether  resting  in  obligatione  or  fortified  u^eVgranting 
by  security,  it  has  been  assumed  that  the  father,  at  the  time  of  ^"f0"?^., , 

m  J  affects  the  wife  s 

granting  the  provision,  was  solvent.  With  respect  to  provisions  to  proTwion. 
wives,  there  is  authority  for  the  proposition  that,  even  where  the 
husband  is  insolvent  at  the  marriage,  and  the  provision  is  only  in 
obligatione,  it  may  notwithstanding  be  sustained  to  the  extent  of 
what  is  considered  a  fair  and  reasonable  provision  in  the  circum- 
stances of  the  parties.  («)  In  judging  of  the  reasonableness  of  the 
provision,  the  wife's  situation  and  fortune  before  marriage  are  to  be 
taken  into  consideration. (t)  When  the  wife  has  obtained  security 
for  her  provisions,  the  question  of  solvency  is  immaterial,  because 
she  is  entitled  in  a  competition  with  creditors  to  the  benefit  of  her 
preference,  (u) 

818.  Children  do  not  appear  to  have  any  right  to  their  provi-  Provisions  to 
sions,  even  when  these  are  made  payable  before  the  father's  death,  ^J^S* 
if  he  were  insolvent  at  the  time  of  granting  the  obligation  in  their  proof  of  insoi- 

»  ...  vency  at  the 

iavour,  unless  their  right  is  secured  by  a  trust  conveyance.     If  it  time  of  granting. 

has  been  so  secured,  they  will  be  entitled  to  the  benefit  of  the  se- 
ta) Berries,  Farquhar,  $  Co.  v.  Brown,  (t)  Bell's  Com.  and  Fraser,  ut  supra; 

9  March  1838,  16  Sh.  948.  M'Laeklan  v.  CampbeU,  29  June  1824,  3 

(r)  16  Sh.  982.  Sh.  192,  N.  E.  182. 

(*)  1  Bell's  Com.  6th  ed.  637 ;  1  Fraser,  00  Burden  v.  Smith,  Elch.   "  Mutual 

761;   Duncan  v.  Slots,   1786,    M.    987;  Contract,"  No.  7;  affirmed,  1788,  1  Cr. 

Enkine  y.  Carnegie,  1679,  M.  968 ;  Gart-  St.  &  P.  214 ;  and  cases  of  Morrice  and 

shore  v.  Brand,  1683,  M.  987.  2  Br.  Sup.  Wood,  infra. 

43. 
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tiurrE*x«iti.  rurity.  Thus,  where  a  wife,  by  i>ostnuptial  deed  of  settlement, 
conveyed  her  share  of  her  father's  succession  to  trustees  upon  trust 
for  the  spouses  in  liferent,  and  the  children  of  the  marriage  in  fee. 
and  the  spouses,  having  become  the  sole  surviving  trustees,  assigned 
their  right  to  another  party  upon  trust  to  recover  the  succession  in 
question  from  the  trustees  of  the  wife's  father,  and  to  invest  it  in 
terms  of  the  postnuptial  settlement,  and  the  assignation  was  duly 
intimated  t>efore  the  husband  was  declared  bankrupt,  it  was  held 
that  the  assignation  gave  the  children  a  preference  over  the  hus- 
band's arresting  creditors. (x)  In  a  later  case,  the  Court,  under  venr 
similar  circumstances,  sustained  the  children's  preferential  right  to 
the  fee,  but  found  that  the  liferent,  which  had  been  settled  to  the 
use  of  the  husband,  was  subject  to  the  diligence  of  his  creditors, 
and  fell  under  his  sequestration,  (y) 

owig»tion  to  819.  When  the  husband  is  bound  by  the  terms  of  the  contract, 

*^urfiaPfuifiii«i  as  ^e  very  ^re(luent'y  *8i  no*  only  **>  Pay  ^e  provisions,  but  also  to 
by  inviting  the  secure  them  at  the  sight  of  trustees  for  execution,  his  obligation  is 
pCT°i£rurity.ro"  fulfilled  by  investing  the  amount  upon  security  of  the  description 
required  by  the  settlement.  If  the  obligation  is  simply  to  secure 
the  provisions,  without  reference  to  any  specified  description  of  se- 
curity, his  duty  is  the  same  as  that  of  a  trustee,  and  will  be  per- 
formed by  investing  the  required  sum  of  money  upon  heritable  se- 
curity, (as)  With  regard  to  provisions  by  way  of  insurance  on  the 
husband's  life,  it  would  appear  that  the  obligation  to  pay  the  pre- 
mium is  of  a  similar  nature  to  a  personal  security.  On  this  subject 
Professor  Bell  observes,  that  "  if  a  policy  were  opened  in  name  of 
tlve  wife  and  children,  and  the  premium  paid  under  such  antenuptial 
contract,  the  benefit  of  that  insurance  would  not  seem  to  be  demand- 
able  as  part  of  the  husband's  estate,  while  a  claim  would  seem  to  lie 
for  the  future  premiums."  (a) 
implied  reser-  820.  A  father,  notwithstanding  the  destination  of  his  estate  to 

tobunicn anWer  ^e  'ie*r  °^  *'ie  mar"aSe  by  antenuptial  contract,  has  been  held  en- 
estate  with  pro-  titled  to  grant  rational  provisions  to  his  wife  and  younger  children, 
and  vounger  or  to  increase  inadequate  provisions  if  there  were  no  other  funds 
available  to  him  for  the  purpose,  (b)  And,  on  the  same  principle, 
it  is  conceived  that  a  father  whose  whole  available  means  has  been 
settled  upon  the  wife  and  children  of  a  first  marriage,  may  encroach 

(z)  Morrice  v.  Sprot,  27  June  1846,  8  v.  Her  Son,  1686,  M.  2270.     See  chapter 

D.  918.  63,  section  4. 

(y)    Wood  v.  Begbie,  7  June  1850,  12  (a)  1  Bell's  Com.  6th  ed.  639. 

D.  968.  (b)  Miller  v.  Miller,  30  July  1822, 1  Sh. 

(*)  Lindsay  v.  Lothian,  1686,  M.  2269;  (Ap.  Ca.),  308;  Ewing  v.  Ewing,  1799,  M. 

Hag  v.  Hag,  1710,  M.  12,982;  Kirkland  12,997;  Owhterlony  y.  Ouchterlony,  1752, 

M.  13,013. 


child 
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upon  their  interest  to  the  extent  of  making  a  moderate  provision  0HAPTEB  ™n- 
for  the  wife  and  children  of  a  second  marriage,  (c)     It  has  even 
been  held  that,  if  a  husband  improvidently  settled  his  estates  on 
the  children  of  the  second  marriage  only,  he  might  burden  the  heir 
of  the  second  marriage  with  rational  provisions  in  favour  of  the 
children  of  the  first  marriage.(rf)     In  the  last  of  the  older  series  of 
cases,  a  provision  to  a  younger  son's  wife,  as  a  jointure,  was  sus- 
tained, although  the  estate  was  previously  destined  to  the  heir.(e) 
Such  supplementary  provisions  must  not  be  so  large  as  virtually 
to  deprive  the  heir  of  his  right  to  the  estate,  but  must  bear  such 
proportion  to  the  value  of  the  estate  as  is  warranted  by  the  or- 
dinary practice  of  proprietors  in  burdening  their  property  for  the 
benefit  of  younger  members  of  their  families.     In  delivering  judg- 
ment in  the  leading  case  of  Dykes  v.  Dykes,  it  was  laid  down  by 
Lord  President  Blair,  with  the  approbation  of  the  Court,  that  a  pro- 
vision to  younger  children  out  of  the  heirs  inheritance  must  be 
given  in  the  form  of  a  burden  on  the  estate,  and  not  as  a  specific 
part  of  it.     The  reason  is,  that  a  conveyance  of  land,  even  when 
not  of  greater  value  than  a  reasonable  pecuniary  provision,  is  a 
direct  displacement  of  the  heir's  vested  right,  which,  in  the  other 
case,  is  affected  in  a  manner  less  injurious  to  his  interests  as  pro- 
prietor. 

821.  The  later  cases  upon  provisions  to  the  children  of  a  second  implied  power 
marriage  tend  to  throw  some  doubt  upon  the  powers  of  the  father  wiJJ^d  cWid- 
to  alter  the  destination  of  funds  settled  by  an  antecedent  onerous  ren  °*  *!cond 

•s  marriage. 

contract.     In  the  case  of  Belts  Trs.  v.  Cowan,(f)  a  father  had  set-  BeU^.  Cowan. 
tied  his  entire  estate  upon  the  surviving  spouse  of  the  first  mar- 
riage in  liferent,  and  the  children  of  the  marriage  in  fee.     By  a 
postnuptial  contract  he  settled  an  heritable  provision  upon  his 
second  wife,  being  part  of  the  estate  already  secured  to  the  children 
of  the  first  marriage.     The  judges  of  the  First  Division  were  equally 
divided  in  opinion  on  the  question  whether  the  annuity  to  the 
second  wife  could  be  sustained  to  the  extent  of  a  reasonable  provi- 
sion.   Minutes  of  debate  were  ordered  with  the  view  of  laying  the 
case  before  the  whole  Court,  but  the  action  was  compromised.     It 
was  subsequently  determined,  by  a  majority  of  the  whole  judges, 
that,  under  an  antenuptial  provision  of  a  fund  to  the  widow  of  a 
second  marriage  in  liferent,  and  the  children  in  fee,  the  widow  was 

(c)  See  Erek.  8,  8,  42;  Cunningham  v.  («)  Dykes  v.  Dykes,  9  Fob.  1811,  P.O. 
Hathorn,  20  Dec.  1810,  F.C. ;  1  Fraser,  See  Kilkerran,  p.  465,  on  the  question 
794,  and  cases  there  cited.  what  is  to  be  considered  a  rational  pro- 

(d)  See  Bannerman  v.  Bannerman,  15  vision. 

Dec.  1801,  Hume,  130;  and  cases  in  Fraser,  (/)  BelVt  Trs.  v.  Cowan,  21  Nov.  1846, 

mpra;  Dykes  v.  Dykes,  infra,  9  D.  124. 
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'""•tikuiii  ,  uthk-il  to  rank  a**  an  onerous  creditor  on  her  deceased  husbands 
<•  »taU* ;  but  that  the  children  had  no  jus  crtditi  in  a  question  with 
the  rhildreu  of  the  first  marriage  claiming  legitim,  as  the  provisions 
iu  their  favour  were  not  made  payable  at  a  ]»eriod  which  might  have 
arrived  ln-fore  the  death  of  the  father.(y)  In  the  case  of  Harvey  v. 
f/.iir*y%.Ht,*ir.  }Vink,'h)  the  <|iK!*tion  was  raised  under  circumstances  unfavourable 
to  the  claim  of  the  lieneficiaries  under  the  second  contract,  as  the 
question  here  was  with  creditors,  and  the  provisions  were  not  pay- 
able until  after  the  father's  death.  II ere  clearly  the  children  had 
no  jus  crtxiiti ;  and  the  averment  that  they  were  creditors  of  their 
father  for  their  mothers  share  of  the  goods  in  communion  was  held 
insufficient  to  give  an  onerous  character  to  the  dispositions  in  their 
favour,  (i) 
Ri^ht  of  b<ir  «r  822.  It  remains  to  be  considered  in  what  cases  the  heir  or  child- 
Cri^rJr*d»i^A  reU  °f  the  marriage  have  the  capacity  of  discharging  the  provisions 
di^hipe 7£iif  to  *'hkh  he  or  they  have  right  under  the  parents'  contract  of  mar- 
gin* in  tuir  riage  ;  and,  first,  as  to  provisions  of  heritable  estate  in  favour  of  the 
heir  of  the  marriage.  While,  as  has  been  shown,  provisions  con- 
stituted by  marriage-contract  are  onerous  in  relation  to  the  rights 
of  the  spouses,  and  of  the  immediate  heirs  or  issue  of  the  marriage, 
it  does  not  appear  that  there  is  any  reason  for  extending  this  qua- 
lity of  the  contract  to  provisions  to  substituted  heirs,  or  to  descen- 
dants of  the  second  degree.  In  relation  to  heirs  substituted  in  the 
destination,  a  marriage-contract  is  merely  a  testamentary  instru- 
ment ;  and,  provided  the  settlement  is  not  completed  as  an  entail, 
the  destination  may  be  altered  by  the  father  according  to  his  plea- 
sure. A  disposition  by  the  father  to  his  eldest  son  or  daughter,  as 
the  case  may  be,  is  held  to  be  implement  of  the  obligation  in  favour 
of  the  heirs  of  the  marriage,  even  if  the  disponee  should  afterwards 
die  in  the  father's  lifetime,  (it)  It  follows  from  this  that  the  heir,  on 
receiving  a  disposition  in  terms  of  the  marriage-contract,  may  evacu- 
ate the  destination  and  disappoint  the  substitutes ;  and  also  that  he 
may,  in  conjunction  with  his  father,  discharge  his  own  interest  under 
the  contract.  (/)   In  regard  to  moveable  succession,  the  law  cannot  be 

(g)  WiUorin  7W.  v.  Pagan,  2  July  1856,  (*)  Trail  v.    Trail,   1787,   M.   12,986  : 

18  D.,  1097.    See  also  1  Bell's  Com.  6th  Monro  v.  Gordon,  1760,  6  Br.  Sup.  880; 

ed.  642;  CampbelVt  case,  there  referred  to;  Fotheringham  v.  Ogilvie,  1797,  M.  12,991. 

and  English  authorities  stated  chapter  61,  Compare  Maeonochie  v.  Greenlee,  1780,  M. 

section  1.  18,040. 

(A)  Uarvie  v.  Wink,  8  July  1847,  9  D.  (/)  Routledge  v.    Carruthen   (Dormont), 

1420.  19  May  1812,  F.C.;  mm.  Majendie  v.  Car- 

(t)  See  also  Cwnming  v.  Cwnming,  16  ruthert,  16  Dec  1819,  F.C.;  June  1820,2 

July  1858,  20  D.  1280.     Here,  however,  Bligh,  692.    But  see,  as  to  the  effect  of  a 

the    real    competition  was   between   the  prohibition  against  altering  the  succession, 

younger  children  and  the  heir.  Haig  v.  Haig,  J  4  Feb.  1857,  19  D.  449. 
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said  to  be  so  well  established ;  but  the  principle  is  admitted  that  chapter  xxm. 
there  is  no  jus  crediti  except  in  the  children  of  the  marriage ;  whence 
it  follows  that  on  the  failure  of  children,  or  with  their  consent,  the 
obligation  may  be  discharged,  (m) 

SECTION  III. 
POSTNUPTIAL  PROVISIONS. 

823.  With  regard  to  the  manner  in  which  postnuptial  provisions  Distinguished 
may  be  constituted,  it  is  sufficient  to  refer  to  the  previous  section,  i^fol^m^ 
in  which  the  various  forms  of  antenuptial  provision  have  been  con-  "t*on  to  oner" 
eidered.     The  points  of  difference  between  the  two  classes  of  pro- 
visions relate  to  the  onerosity  rather  than  to  the  substance  of  the 
provisions. 

824.  (1)  In  entering  into  a  postnuptial  contract  the  wife  does  not  Rational  post, 
appear  in  the  character  of  an  independent  contracting  party ;  she  Sons  to  wfrei 
is  therefore  in  a  less  favourable  position  to  compete  with  creditors  JSSt^i- 
than  if  her  claim  were  upon  an  antenuptial  contract.    On  another tora- 
principle,  however,  the  law  supports  a  rational  postnuptial  provi- 
sion to  the  wife,  to  the  effect  of  giving  her  a  jus  crediti  in  bank- 
ruptcy ;  that  principle  being,  that  as  the  husband  is  bound  to  make 

a  reasonable  provision  for  his  wife  at  the  time  of  the  marriage,  his 
subsequent  settlement  in  fulfillment  of  that  obediential  obligation  is 
binding  upon  his  fortunes  and  estate,  (n)  It  is  implied  in  the  state- 
ment of  this  proposition  that  the  provision  must  be  rational — that 
is,  suitable  to  the  circumstances  of  the  husband ;  for,  if  otherwise, 
it  is  not  a  provision  in  fulfillment  of  the  obligation  in  question.  It 
is  also  implied  in  the  rule  that  the  husband  .is  understood  to  be 
solvent  at  the  time  of  granting  the  provision ;  for,  if  he  were  not, 
there  is  no  free  estate  to  be  bound.  It  is  observed  by  Mr  Fraser,(o) 
that  the  time  for  estimating  the  rationality  of  the  provision  is  the 
time  when  it  comes  into  operation,  that  is,  when  it  may  be  de- 
manded. There  is  certainly  some  authority  to  the  effect  that  a 
postnuptial  provision  granted  to  a  wife  in  insolvency  may  be  sup- 
ported to  the  extent  of  providing  her  with  a  bare  subsistence  ;(/>) 

(m)  Per  Lord  Lyndhuret  in  Cunningham*  Campbell,  24  May  1825,  4  Sh.  82  ;  Sharp  v. 

v.  M'Leod,  18  Aug.  1846,  5  Bell,  210.    See  Christie,  19  Jan.  1889,  1  D.  896 ;  and  see 

also  FemU  v.  Colquhourit  TV*.,  20  Dec.  Montgomery  v.  Hart,  17  July  1846,  7  D. 

1854, 17  D.  288 ;  Murium  v.  Dick,  10  Feb.  1081. 

1854, 16  D.  629.  (o)  1  Fraser,  829. 

(»)  Stair,  1, 9, 16;  Ersk.  4, 1,  88 ;  1  Bell's  (p)  Ersk.  4,  1,  88 ;  1  Fraser,  829,  and 

Com.,  5th  ed.,   642;   M'Oregor't   Trt.   v.  cases  there  referred  to.     Supra,  sect.  2,  as 

McGregor,  22  Jan.  1820,  F.C. ;  Jeffrey  v.  to  antenuptial  provisions. 
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oiiArriB  zxiu.  hut  in  the  more  recent  cases  this  doctrine  has  been  discountenanced, 
and  it  cannot  now  he  regarded  as  matter  of  settled  law.(^)     It  will 
of  course  l>c  understood  that  a  rational  postnuptial  provision  to  a 
wife  is  binding  upon  the  husband  personally,  and  his  representatives, 
as  well  as  uj>on  those  who  administer  his  estate  for  the  benefit  of 
creditors. 
b!,ub*tnu"tu!i*        ®"#  ^e  preceding  observations  have  reference  solely  to  post- 
contract  i*cure   nuptial  provisions  granted  by  a  husband  to  his  wife  to  take  effect 
hu^ife1^  uke  after  his  death ;  for  a  husband  cannot,  even  when  solvent,  by  a  post- 
Wetime.  **"       nuptial  conveyance  to  trustees,  secure  an  annuity  to  his  wife  during 
his  lifetime.    Such  conveyances  are  held  to  be  revocable  donations : 
and  the  subsequent  bankruptcy  of  the  husband  operates  as  a  revoca- 
tion in  favour  of  creditors. (r)    The  argument,  that  an  annuity  pay- 
able 8tante  matrimonio  is  a  fulfillment  of  the  natural  and  legal  obli- 
gation to  aliment  the  wife  during  the  marriage,  was  thus  disposed 
of  by  Lord  Chelmsford  in  the  case  of  Dunlop  v.  Johnston : — "  What 
is  this  natural  and  legal  obligation  ?     It  is  to  support  and  aliment 
the  wifeand  children  during  the  marriage,  according  to  his  ability. 
There  is  no  natural  obligation  recognised  by  Scotch  law  to  divest 
himself  of  a  portion  of  his  property,  and  put  it  out  of  his  control  to 
provide  for  his  wife  and  children.    On  the  contrary,  it  would  rather 
appear  to  be  his  natural  duty  to  preserve  his  right,  as  head  of  the 
family,  to  dispense  his  means  according  to  a  just  view  of  his  obliga- 
tions."^) 
Postnuptial  pro-       826.  There  does  not  seem  to  be  any  material  distinction  betwixt 

visions  to  child-  .  x*i  j  x  x'i  ••  a        l  •u  •  J 

ren  held  gratui-  *n  antenuptial  and  a  postnuptial  provision  to  children  in  regard 
ibfe and  reoC  t°  the  kind  of  security  it  affords  to  them  in  competition  with  credi- 
tors. In  either  case  a  jus  crediti  may  be  conferred,  in  respect  of 
rational  provisions  payable  at  a  period  which  may  happen  during 
the  father's  lifetime  ;(<)  whilst  provisions  payable  after  his  death, 
unless  secured  by  infeftment  or  intimated  assignation,  are  postponed 
to  the  claims  of  creditors,  (u)  The  right  of  the  children  as  against 
the  father  depends,  however,  upon  different  considerations  in  the 
two  cases.  Onerosity  is  implied  in  the  case  of  an  antenuptial  pro- 
vision, and  the  right  of  the  children  is  irrevocable.  But  provisions 
granted  to  children  after  the  marriage  are  gratuitous,  and  may  b 
revoked,  unless  actual  or  constructive  delivery  of  the  deed  have 

(q)  See    Sharp   v.    Christie,   ut    supra;  (t)  See  Jeffrey  v.  Campbell,  24  May  1825, 

M'Lachlan  v,  Campbell,  13  Feb.  1828,  2  4  Sh.  82,  N.  E.  88 ;  and  cases  mentioned 

Sh.  217,  N.  E.  192;  and  29  June  1824,  8  in  1  Frasei,  880. 

Sh.  192,  N.  E.  182 ;  Bell's  Com.  ut  supra.  («)  Berries,  Farquhar,  4'  Co.  v.  Brown,  9 

(r)  Dunlop  v.  Johnston,  2  April  1867,  Mar.  1888,  16  Sh.  948;  PooU  v.  Anderson. 

L.  R.  1  Sc.  Ap.  109,  6  Macph.  H.L.  22.  22  Feb.  1834,  12  Sh.  481  ;  Maegrtgor  v. 

(#)  L.  R.  1  Sc.  Ap.  112.  Macdonald,  9  Mar.  1843,  6  D.  889. 


OF  MARRIAGE-CONTRACT  PROVISIONS.  425 

taken  place,  (x)    Accordingly,  it  was  observed  in  the  case  of  Thorn-  oHArTEBixm. 
hill  v.  M'Phersonfy)  that  if  the  contracting  spouses  should  agree 
to  put  the  postnuptial  contract  into  the  fire,  they  would  effectually 
revoke  its  provisions,  and  bar  the  claims  of  the  children  under  it. 

827.   It  has  generally  been  considered  that  provisions  to  children  whether^oat- 
bearing  to  proceed  from  both  the  spouses,  could  not  be  revoked  by  2^  toPchUdren 
the  husband  alone  during  his  wife's  lifetime ;  (2)  and  it  would  appear  S  hSSwo7 
from  decisions  pronounced  anterior  to  the  date  of  the  Succession  Act,  *p™t*. 
that  the  death  of  either  of  the  spouses  was  held  to  give  the  children 
an  indefeasible  right,  on  the  ground  that  the  conventional  provisions 
were  of  the  nature  of  a  surrogatum  for  the  claims  of  legitim  and 
mother's  share  of  the  goods  in  communion,  (a)     Since  the  abolition 
of  the  last  mentioned  right,  the  reason  of  the  rule  no  longer  exists 
in  the  case  of  the  father  being  the  survivor  of  the  spouses ;  and  in 
a  recent  case,  where  a  husband  settled  his  estate  on  his  wife  in  life- 
rent in  the  event  of  her  survivance,  and  the  children  in  fee,  it  was 
held  that  the  provisions  in  favour  of  the  children  of  the  marriage 
were  conditional  on  their  mother  being  the  survivor  of  the  spouses, 
and  that  on  her  predecease  the  father  was  entitled  to  revoke  them,  (b) 
828.  We  refer  to  a  subsequent  chapter  on  Powers  of  Appoint- 
ment on  the  subject  of  the  constitution  and  effect  of  Postnuptial 
Provisions  granted  in  pursuance  of  reserved  powers,  (c) 

(x)  See  chap.  18,  Beet.  1,  as  to  power  to  1826,  4  Sh.  749,  N.  £.  767  ;  Anderson  r. 

revoke.  Qarroway,  27  Jan.  1887,  16  Sh.  486. 

(y)  Tkornhill  v.  M'Phcrson,  20  Jan.  1841,  (b)  Dickson  v.  SomervilWs  TV*.,  8  Macpli. 

8  D.  894.  602 ;  16  May  1867,  6  Macph.  H.  L.  69 ; 

(*)  See  Blair  v.  Hamilton,  1714,  M.  6110,  Lang  v.  Brown,  24  May  1867,  6  Macph. 

(a)  Wood  v.  Fairley,  3  Dec.  1823,  2  Sh.  789. 

549,  N.E.  477  ;  Gentle  v.  Atiken,  28  June  (c)  Chapters  61  and  62. 
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in  what  urms         829.  I.  Principles  of  INTERPRETATION. — The  law  of  Scotland 

w  SariuJIuTbe-  imposes  few  restrictions  on  the  creation  of  perpetual  trusts.      The 
culStoted*      Mortmain  Act  (a)  does  not  extend  to  Scotland  at  all,  even  -where 
the  money  settled  is  invested  in  the  British  Funds  ;(6)  and  the 
Thellusson  Act  (c)  which,  as  extended,  prevents  accumulations  oi 
the  interest  of  real  and  }>ersonal  property  beyond  twenty-one  yeare 
after  the  testator's  death,  does  not  interfere  in  any  degree  with  the 
testator's  right  to  tie  up  the  capital.     It  has  been  held  that  a  direc- 
tion to  trustees  to  accumulate  personal  property  in  Scotland  for  a 
longer  term  does  not  defeat  the  trust  altogether ;  but  the  accumu- 
lation will  be  limited  to  the  period  of  twenty-one  years,  (d) 
Examples  of  im-       830.  In  moving  the  affirmance  of  the  judgment  of  the  Court  of 
uxy  be^uwu     Session  in  the  case  of  Hill  v.  Burn8,(e)  Lord  Gilford  observed  :  "  It 
objectoTtoblc     appears  to  me  that  the  law  of  Scotland  is  more  liberal  in  the  inter- 
pretation of  bequests  for  charitable  purposes  than  other  bequests." 
The  remark  was  well  founded,  as  almost  all  the  cases  show.    If  they 
Uncertainty  ob-  can  possibly  avoid  it,  the  Courts  will  not  hold  a  charitable  bequest 
ing  th^trnstae   void  for  uncertainty.     In  the  case  already  mentioned, (/)  a  bequest 
•ryhpoweretion   *°  trustee8  in  ^e  widest  terms,  giving  them  the  largest  discretion 
in  distributing  certain  funds  among  the  charitable  and  benevolent 
institutions  in  the  city  of  Glasgow,  was  sustained  both  by  the  Court 
of  Session  and  the  House  of  Lords.    Lord  Balgray  said,  "  The  whole 
case  depended  on  the  point,  whether  it  was  lawful  for  a  testator  to 
put  the  disposal  of  his  property  at  the  will  and  discretion  of  another  ? 
He  thought  it  was."    Again,  a  bequest  in  the  following  terms — 
"  It  is  my  wish  that  such  remaining  means  and  estate  shall  be  ap- 
plied in  such  charitable  purposes,  and  in  bequests  to  such  of  my 

(a)  9  Geo.  II.,  cap.  86.  Dundee,  18  July  1846,  8  D.  1229.    See 

(b)  Maeara  v.  College  of  Aberdeen,  1786,     chapter  16,  sect.  1. 

M.  15,948 ;  Hailes,  976.  (e)  HiU  v.  Burns,  14  Dec  1824,  3  Sb. 

(c)  89  &  40  Geo.  III.,  cap.  98 ;  11  &  12     889,  N.  E.  275,  affirmed  14  April  1826,  2 
Vict.,  cap.  86,  2  41.  W.  &  S.  80. 

(d)  Ogilvie's  Trustees  v.  Kirk-Session  of         (/)  Hill  v.  Burnt,  ut  supra. 
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r lends  and  relations  as  may  be  pointed  out  by  my  said  dearly  ohaptbb  mv. 
>eloved  wife,  with  the  approbation  of  the  majority  of  my  said  trus- 
tees ; "  (g)  was  held  not  to  be  void  for  uncertainty. 

831.  In  another  case,(A)  by  a  codicil  to  his  trust-deed,  a  testator  Not  Decenary 
left  £5000  for  the  maintenance  of  a  school  in  which  boys  were  to  be  should  be  defi* 
taught  reading,  writing,  and  arithmetic,  "  to  be  under  the  manage-  totfoah^tK>n 
ment  of  the  Magistrates  and  Ministers  of  the  Established  Church." 
No  place  was  specified  ;  but  in  respect  that  truster  was  born,  re- 
sided, and  died  in  Glasgow,  that  his  trust-deed  and  codicil  were 
dated  and  his  trustees  were  merchants  there,  it  was  held  that  the 
bequest  was  not  void  for  uncertainty,  and  that  the  "  magistrates  and 
ministers  "  referred  to  were  those  of  Glasgow.   The  House  of  Lords, 
on  the  advice  of  Lord  Wynford,  adopted  a  different  course  in  the 
case  of  Ewen  v.  The  Magistrates  of  Montrose,  (i)     There  a  testator  Even  v.  The 
having,  in  1821,  left  £6000  to  found  an  hospital,  and  provided  that  Mon^eT  °f 
that  sum  and  the  interest  on  it  should  be  accumulated  till  it 
amounted  to  £  ,  and  that  the  number  of  boys  in  it  should  be 

,  the  Court  of  Session  sustained  the  bequest, — the  Thellusson 
Act  preventing  accumulations  beyond  twenty-one  years.  The 
House  of  Lords,  however,  reversed  the  judgment,  and  set  the  be- 
quest aside  on  the  ground  of  uncertainty.  The  authority  of  the 
case  has  been  frequently  doubted, — as  by  Mr  Boyle  in  his  work  on 
the  Law  of  Charities,  (k)  and  by  the  House  of  Lords  itself  in  the 
Morgan  case.(Z)  A  bequest  for  "charitable  and  benevolent  pur- 
poses "(m)  was  found  not  void  for  uncertainty ;  and  much  to  the 
same  effect  was  held  in  a  subsequent  case,  (a) 

832.  The  well  known  case  of  the  Morgan  Suecession(o)  is,  however,  Benignant  con- 
probably  the  most  remarkable  instance  of  the  favour  which  the  law  3^^°^. 
shows  to  charitable  bequests.     The  case  was  of  this  nature  : — The  W*?-    .     t 

.  ,  i  •     Magtstrates  of 

magistrates  of  Dundee  claimed  the  establishment  of  an  hospital  in  Dundee  v. 
that  town  under  the  following  testamentary  writings  of  the  de-    . 
ceased  John  Morgan  of  Edinburgh  : — "  I  hereby  annul  all  hitherto 
written  on  the  first,  second,  and  third  pages  of  this,  and  wish  to 
establish  in  the  town  of  Dundee,  in  the  shire  of  Forfar,  an  [an  hos- 
pital strictly  in  size,  the  management  of  the  interior  of  said  hospital, 

(g)  Crichton  v.  Orierson,  12  May  1826,  (I)  Magistrates  of  Dundee  v.  Morris  and 

4  Sh.  658,  N.  £.  561 ;  affirmed  25  July  Others,  26  June  1857, 19  D.  918 ;  reversed 

1828,  3W.&8.  829  ;  KeUand  v.  Douglas,  11  May  1858,  3  Macq.  184. 

28  Nov.  1863,  2  Macph.  150.  (m)  Black's  Trs.  v.  Miller,  28  Feb.  1886, 

(A)  Murdochs.  The  Magistrates  and  Mini*-  14  Sh.  555  ;  affirmed  14  July  1887,  2  S. 

ten  of  Glasgow,  80  Not.  1827,  6  Sh.  186.  &  M'L.  866. 

(t)  Even  v.  Mags,  of  Montrose,  5  Feb.  (n)  Dundas  v.  Dundas,  27  Jan.  1887,  15 

1828, 6  Sh.  479 ;  reversed  17  Nov.  1830,  4  Sh.  427. 

W.  &  8.  346.  (o)  Magistrates  of  Dundee  v.  Morris,  ut 

(k)  Boyle  on  Charities,  pp.  302-6.  supra. 
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cnwTm  in  v.  in  every  way  as  Heriofs  Hoqntal  in  Edinburgh  is  conducted^, — the 
inhabitants  bom  and  educated  in  Dundee  to  have  the  preference  «.«£ 
the  towns  of  Forfar,  Arbroath  and  Montrose  ;  but  inhabitants  of 
any  other  county  or  town  are  excluded.     [Dated  and  signed  by  the 
testator.]     I  hereby  wish  only  one  hundred  boys  to  be  admitted  in 
the  hospital  at  Dundee  [and  the  structure  of  the  house  to  be  less  than 
tliat  of  Hvriofs  Hospital],  and  to  contain  one  hundred  boys  in  place 
of  ono  hundred  and  eighty  boys."    [Dated  and  signed  at  Edinburgh,. 
20th  October  1842.     The  words  printed  in  italics  being  deleted  in 
both  the  writings,  but  still  legible.] 
Examination  <a        833.  The  Court  of  Session  refused  to  spell  a  will  out  of  these 
dcciliuu.  °f  lhc   writings,  the  words  of  which  Lord  Murray  said  were  "mere  scratches, 
ran"  nantes  in  gurgite  vasto"     But  the  House  of  Lords  adopted  a 
different  view,  and  taking  as  their  guide  "  the  principle  of  a  be- 
nignant construction  of  charitable  bequests,"  their  Lordships  first 
sustained  the  writings  above  quoted  as  constituting  a  will,   and 
then  held  that  the  will  was  not  void  for  uncertainty.     The  mixed 
process  of  reasoning  and  conjecture  by  which  this  result  was  arrived 
at,  is  both  curious  and  instructive.     Thus  the  Lord  Chancellor 
Loni  Claims-     Chelmsford  remarked  :(p) — "  But  then  it  is  said  that  there  is  no- 
ford  s  opinion,    tjjjjjg  to  in<licate  the  class  of  boys  for  which  the  hospital  was  to  be 
provided,  nor  anything  to  lead  to  any  conclusion  as  to  whether  they 
were  to  be  merely  educated,  or  to  be  also  boarded  and  lodged.  Now, 
as  to  the  class  of  boys,  they  are  described  with  sufficient  precision 
by  reference  to  the  inhabitants  born  and  educated  in  Dundee  and 
the  other  three  towns ;  by  which,  I  understand,  not  the  persons 
themselves  who  were  residents  and  wTho  had  been  born  and  edu- 
cated there,  but  the  sons  of  such  persons, — a  qualification  which, 
though  it  might  embrace  inhabitants  of  different  stations  and  de- 
grees in  society,  is  yet  sufficiently  definite  to  admit  of  a  clear  and 
.    certain  application.     Nor  can  I  entertain  any  doubt  of  the  inten- 
tion of  the  testator  that  the  children  should  be  maintained  as  well 
as  educated ;  because  they  were  not  to  be  confined  to  the  town  of 
Dundee,  but  were  expected  by  him  to  come  from  other  and  distant, 
towns,  and  would  require,  therefore,  to  be  lodged  and  fed  in  the 
intended  hospital.     There  may  be  some  doubt  whether  they  were 
also  meant  to  be  clothed.     But  any  uncertainty  as  to  these  minor 
details  would  not  have  the  effect  of  defeating  his  main  purpose,  any 
more  than  his  silence  as  to  the  description  and  character  of  the 
education  which  was  to  be  provided  for  them.     But  it  was  strongly 
urged  upon  your  Lordships  in  the  course  of  the  argument,  that  the 
testator  had  not  specified  any  certain  sum,  nor  furnished  any  means 

(p)  3  Macq.  166. 
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[or  rendering  certain  how  much  was  to  be  applied  to  the  establish-  ohaptkb  xxiv. 
merit  of  the  hospital."    ..."  Here,"  his  Lordship  continued  (5), 
*€  tlie  place  of  the  hospital  is  defined — the  town  of  Dundee.     The 
size,  also,  of  the  hospital  can  be  easily  ascertained,  as  it  is  to  be  for 
100  boys.     And  there  would  be  no  difficulty,  therefore,  in  applying 
the  testator's  property,  not  to  a  mere  vague  and  indefinite  object, 
but  to  one  expressed  with  sufficient  certainty  to  be  capable  of  being 
carried  out.     To  this  object  it  appears  to  me  that  it  was  the  inten- 
tion of  the  testator  to  devote  the  whole  of  his  property,  or  such  a 
competent  part  of  it  as  might  be  sufficient  for  the  purpose." 

834.  Lord  Gran  worth  carries  on  the  process,  and  fixes  the  class  Lord  cw 
of  boys  thus  : — "  Then  the  class  of  persons.     That  is,  to  a  certain  wort  fl  °Pu,lon' 
extent,  no  doubt  vague  ;  but  it  must  be  a  class  from  those  three  or 
four  provincial  towns  who  would  be  reasonably  supposed  to  seek 
the  benefits  of  a  gratuitous  education.     I  think  that  is  sufficiently 
certain."(r)     Lastly,  Lord  Wensleydale  clothes  and  houses  the  re-  Lord  Wensiey- 
cipients  of  the  charity,  while  he  provides  an  endowment  for  the  dale  a  °Pimon* 
hospital.     "  From  the  use  of  the  word  *  hospital,'  which  is  certainly 
connected  with  the  relief,  in  some  way,  of  the  poor,  it  may  be  col- 
lected that  they  were  to  be  supplied  with  necessaries,  clothing  in- 
cluded ;  and  finally,  as  this  bequest  was  for  the  establishment  of 
the  hospital,  there  must  not  only  be  buildings,  but  an  endow- 
ment/'^) 

835.  It  may  be  presumptuous  to  suggest  that  much  of  this  is  influence  of  the 
very  fanciful,  and  that  the  principles  on  which  such  a  mode  of  con-  theu^vof*6 °n 
struction  rests  are  somewhat  dangerous.     Be  that  as  it  may,  there  J„^ble  be* 
can  be  no  doubt  that  the  Morgan  case  will  be  followed  as  a  prece- 
dent.   Its  influence  was  observable  in  a  recent  decision  of  the  First 
Division,  (tf)    A  testator,  who  had  executed  a  tested  deed  in  favour  Edinburgh  in- 
of  certain  trustees  giving  funds  to  various  charities,  afterwards  de-  *rmary  case# 
leted  the  provisions  to  certain  of  the  charities,  marking  them  can- 
celled, and  signing  the  cancellation.     He  also  deleted  the  names  of 
the  trustees,  waiting  on  the  margin  opposite  the  deletion,  "  Mana- 
gers of  the  Edinburgh  Eoyal  Infirmary  for  the  time  being,"  and 
signing  the  marginal  addition.     In  a  holograph  codicil  he  said,  "  I 
hereby  appoint  the  Managers  of  the  Edinburgh  Eoyal  Infirmary  for 
the  time  being  my  sole  executors  and  trustees."    The  Court  held 
'        that  the  managers  were  properly  substituted  as  trustees,  and  that 
the  conveyance  to  the  Infirmary  was  good.     No  opinion  was  given 
as  to  how  it  would  have  been  if  no  new  trustees  had  been  named, 
or  whether,  in  the  case  of  heritable  property,  if  the  names  of  the 

(q)  3  Macq.  159.  (*)  Royal  Infirmary  of  Edinburgh  \.  Lord 

(r)  8  Macq.  166.  Advocate,  20  June  1861,  28  D.  1218. 

t  (1)  3  Macq.  171. 
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cbapto  T*vr.  trust-disponees  had  been  rendered  a  total  blank,  the  trust  could 

have  been  sustained,  the  Court  naming  trustees  or  a  factor, 
ifirukn  in  the        836.  Where  an  evident  clerical  error  has  been  made  in  the  no- 
the  tnutee*      mination  of  the  trustees,  or  where  circumstances  have  altered  since 
the  date  of  the  trust-deed,  the  Court  will  interpose,  and  take  care 
that  as  far  as  possible  the  intentions  of  the  truster  shall  have  effect 
Thus,  where  in  a  trust-deed  one  of  the  ex  officio  trustees  was  styled 
the  "  Moderator  of  the  City  of  Aberdeen,"  while  it  was  obvious  that 
the  "  Moderator  of  the  Synod  of  Aberdeen  "  was  meant,  the  Court, 
in  an  action  of  declarator,  rectified  the  mistake ;  declaring,  how- 
ever, that  they  did  not  do  so  in  the  exercise  of  any  praetorian 
power,  (u) 
Beqacrti  to  887.  It  has  been  decided  that  bequests  to  official  persons  are 

m  trustee*""   good,  though  they  are  not  a  corporation,  and  that  their  successors 
ja^aa/to**'* in  office  succeed  them  as  trustees,  (x)     The  founder  of  an  hospital 
Aberdeen.         jn  Aberdeen  named  as  patrons  the  Magistrates,  Town  Council,  and 
11  four  Ministers,  commonly  called  the  Town's  four  Ministers  of  the 
Old  and  New  Churches,  and  their  successors  in  their  respective 
offices,"  their  being  only  two  collegiate  churches  and  four  ministers 
at  the  time.    The  burgh  being  afterwards  divided  into  six  parishes, 
having  each  a  single  clergyman,  the  Court  held  that  only  four  mi- 
nisters could  be  patrons,  two  of  them  always  being  the  ministers  of 
the  churches  referred  to  in  the  deed  of  mortification,  and  the  others 
being  chosen  according  to  the  seniority  of  their  appointment  as 
town's  ministers,  or,  if  they  were  coeval  in  that  respect,  then  by 
their  seniority  as  licensed  clergymen,  (y) 
Ceaeof  Eeriof*       888.  Again,  by  George  Heriot's  will,  the  governors  of  his  hospi- 
EaSJ^k        tal  were  the  Provost,  Magistrates,  and  ordinary  Council  of  Edin- 
burgh, and  the  Ministers  thereof  for  the  time  being.    At  the  date 
of  the  foundation,  certain  representatives  of  the  Incorporated  Trades 
were  constituent  members  of  the  Council,  but  they  lost  their  rights 
as  such  by  the  Burgh  Reform  Act.     The  Court  held  that,  in  ceas- 
ing to  be  members  of  the  Council,  they  had  also  lost  their  right  to 
the  governorship  of  the  hospital.  (2)     In  delivering  his  opinion,  the 
Lord  President  Hope  alluded  to  the  circumstance,  that  since  the 
foundation  of  the  hospital  the  ministers  of  Edinburgh  had  become 
Presbyterians  from  being   Episcopalians,   and   had  increased  in 
number  from  eight  to  eighteen,  and  yet  all  of  them  were  entitled 
Ferguson  v       to  act  as  governors.     A  testator  domiciled  in  Jamaica,  named  as 
Marjoribanks.    j^  trustees  to  administer  a  charity  in  Scotland,  five  heritors  of  the 

(ti)  Synod  of  Aberdeen  v.  Milne  s  Trs.,  26  Minuter*  of  Aberdeen,  8  July  1881,  9  Sh. 

Feb.  1847,  9  D.  746.  909. 

(x)  Macara  v.  College  of  Aberdeen,  1 786,  (z)  Incorporated  Trade*  of  Edinburgh  v. 

M.  16,948,  Hailea,  976.  Governors  of  Heriot's  Hospital,  8  June  1836, 

(y)   Governors  of  Gordon's  Hospital  v.  14  Sh.  878. 
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parish  which  was  to  benefit  by  the  bequest,  "  their  heirs  and  as-  chaptkb  xxit. 
signs.*    The  Court  held  that  the  trusteeship  was  hereditary  in  the 
family  of  each  heritor,  and  was  not  to  be  restricted  to  the  heir  of 
the  last  survivor  of  the  original  trustees,  (a) 

839.  In  England  charities  are  not  less  favoured  objects  in  the  Doctrine  of 
eye  of  the  law  than  they  are  with  us.     Of  this  no  better  proof  ^gSSStorM 
could  be  adduced  than  the  existence  of  the  well  known  doctrine  of  *hminiirtered  in 
Uy-pres  (or  approximation).    In  treating  of  this  doctrine,  Mr  Boyle  Chancery. 
says,(6) — "  If  charity  be  the  general  substantial  intention,  though 
the  mode  by  which  it  is  to  be  executed  fails  through  accident  or 
other  circumstances,  the  Court  will  find  some  means  of  effectuating 
that  general  intention,  (c)     In  resorting,  therefore,  to  the  principle 
of  cy-presy  the  Courts  have  been  guided  by  a  supposed  discovery  of 
intention  on  the  part  of  the  donor  to  devote  the  subject  of  his  gift 
at  all  events  to  charity,  and  to  deprive  his  representatives  of  every 
claim  to  the  property.    Upon  this  supposed  indication  of  the  donor's 
will,  such  obstructions  as  may  occur  in  the  course  which  he  has 
himself  pointed  out  are  not  allowed  to  arrest,  but  merely  to  turn 
aside  the  flow  of  his  bounty  ;  whilst,  if  no  course  has  been  percep- 
tively directed  by  him,  a  channel  by  which  his  charity  may  be 
rendered  both  beneficial  and  useful  will  be  marked  out  by  the 
Court.     Thus  it  is  well  established,  that  where  the  donor  has  left 
the  selection  of  objects,  as  in  some  cases  ;  of  the  mode,  as  in  others ; 
and  of  the  charities  themselves,  as  in  a  third  class  of  cases,  to  in- 
dividuals who  afterwards  became  incapable  of  executing  the  office 
confided  to  them,  the  Court  will  take  upon  itself  to  act  in  their 
stead. (d)     It  would  indeed  be  difficult  to  advance  any  proposition 
which  is  more  firmly  established  in  Courts  of  Equity  than  that  a 
trust  shall  not  be  allowed  to  fail  for  want  of  a  trustee ;  and  although 
in  several  instances  where  a  charitable  gift  has  had  to  be  executed 
cy-pres,  it  has  been  sought  to  have  limits 'assigned  to  that  proposi- 
tion, yet  the  rule  has  been  invariably  acted  upon."    It  would  be  in 
vain  to  examine  in  detail  the  various  modifications  of  this  doctrine 
and  the  manner  in  which  it  has  been  applied  by  the  English  Courts. 
A  very  large  portion  of  Mr  Boyle's  Treatise  on  Charities  is  devoted 
to  an  examination  of  these,  and  to  it  therefore  we  must  refer,  (e) 

(a)  Ferguson  v.  Mwrjoribanks,  1  April     case,  the  principle  of  cy-prU  fails  to  meet 
1858, 15  D.  687.  the  difficulty,  namely,  where  money  is  left 

(b)  Boyle  on  Charities,  147  et  seq.  in  trust  for  purposes  which  can  only  be 
(t)  Att.'Gen.  v.  Earl  of  Winchelsea,  8  B.      executed  in  a  foreign  country,  and  where 

G.  C.  879 ;  Att.-Qen.  v.  Minshull,  4  Ves.      the  trustees  disclaim,  or  the  law  of  the  fo- 
14 ;  Moggridge  v.  Thackwell,  7  Ves.  69,  82.      reign  state  will  not  enforce  the  administra- 

(d)  See  7  Ves.  78.  tion  of  the  trust.    In  such  a  case,  the  trust- 

(e)  Boyle  on  Charities,  147-280.    In  one     estate  necessarily  results  to  the  heir  or  re- 
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OHAPTBB  XXIV, 

To  what  extent 
the  execution  of 
•  trust  Cy-mrea 
is  Admissible, 


Trust  for  pre- 
sentation to  a 
benefice. 


Election  vested 
in  heritors  and 
elders. 
Usage  upon 
Statute  1690, 
cap.  23. 


840.  The  case  of  Duffs  7V*.,(/)  on  the  point  decided  in  the 
Outer-Hou6e,  came  very  near  to,  if  it  did  not  go  the  whole  length 
of,  recognising  the  doctrine  of  cy-pres.  The  testator  bequeathed  a 
fund  to  be  divided  in  equal  proportions  between  the  "  Societies  of 
Scripture  Readers  "  in  certain  towns,  and,  inter  alia,  in  Dundee  and 
Inverness ;  and  Lord  Jerviswoode  sustained  the  claims  of  two  so- 
cieties, called  the  "  Inverness  Scripture  Beading  and  Tract  Dis- 
tributing Society,"  and  the  "Dundee  City  Mission  Association;" 
"  for,"  said  his  Lordship,  "  seeing  that  there  are  no  competing 
claims  from  these  towns,  and  having  reference  to  the  character  of 
the  bequest,  he  is  of  opinion  that  he  is  acting  within  the  true  inten- 
tion of  the  testator  in  sustaining  the  claims  to  the  extent  specified 
in  the  interlocutor."  We  see  no  reason  to  doubt  that  the  Court  of 
Session,  as  a  court  of  equity,  has  power  to  carry  into  effect  a  testa- 
tor's intention,  although  it  should  be  necessary,  in  doing  so,  to  in- 
trust the  administration  of  his  bequest  to  a  society  which  may  not 
exactly  answer  his  description,  but  whose  constitution  enables  it  to 
carry  his  benevolent  wishes  into  execution. 

841.  II.  Property  of  Eelioious  Societies. — The  case  of  a  trust 
of  a  right  of  patronage  for  the  presentation  of  a  clergyman  accept- 
able to  the  congregation  (which  is  one  of  an  exceptional  nature), 
may  be  first  considered.  The  law  of  Scotland  does  not  look  with 
disfavour  upon  the  system  of  presentation  by  means  of  popular  elec- 
tion. On  the  contrary,  a  conveyance  of  a  right  of  patronage  to  heri- 
tors or  parishioners,  to  be  exercised  for  behoof  of  a  congregation, 
will  receive  effect,  although  there  may  be  no  formal  declaration  of 
trust  purposes,  {g) 

842.  It  is  to  be  observed  that  the  Act  1690,  cap.  23,  abolishing 
patronages,  vested  the  right  of  election  in  the  heritors  and  elders, 
with  a  veto  in  the  congregation ;  and  although  this  Act  was  repealed 
by  the  10th  Anne,  cap.  12,  there  is  a  reservation  in  §  2  of  the  rights 
of  heritors  and  magistrates  of  burghs  who  had  previously  purchased 
the  right  of  presentation  to  their  respective  parishes,  and  obtained 
a  renunciation  under  the  hand  of  the  patron.  The  Act  of  Queen 
Anne  applies  to  rights  of  patronage  vested  in  those  bodies  in  virtue 
of  deeds  of  renunciation ;  and  in  this  class  of  cases,  accordingly,  the 
election  of  a  presentee  will  take  place  in  the  manner  prescribed  by 
the  Statute  1690,  cap.  23.  With  reference  to  elections  under  the 
Statute,  it  has  been  decided  that  the  votes  of  the  meeting  are  sub- 

siduary  legatee  according  to  its  quality,  lar  decision  was  pronounced  by  Lord  Ivory 

See  New  v.  Bonaker,  Law  Rep.  4  Eq.  Ca.  in  Bethune  v.  Cameron,  15  March  1843,  no- 

655.  ticed  in  Forsyth  on  Trusts,  p.  408. 

(/)  Thiff't  TV*,  v.  Societies  of  Scripture         (g)  Brown  v.  Johnston,  9  June  1880,  8 

Readers,  18  Mar.  1862,  24  D.  552.    A  erimi-  Sh.  899. 
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joct;  to  scrutiny,  and  that  the  minutes  of  the  meeting  are  not  con-  qhapteb  xxit. 

elusive  evidence  of  the  proceedings ;  that  the  chairman  has  no  cast- 
vote  ;  and  that  the  Court  may,  after  a  scrutiny,  declare  the  party 
"whose  favour  a  legal  majority  of  votes  has  been  given  to  be  duly 

elected.  (A)     In  a  case  where  it  appeared  that  the  patrons  of  the 

parish,  prior  to  the  Act  of  Queen  Anne,  had  not  executed  a  deed  of 
renunciation  in  terms  of  the  Statute,  but  had  afterwards,  on  the 
narrative  that  the  statutory  sum  of  600  merks  had  been  paid  to 
tiiem  by  the  heritors  and  liferenters,  granted  a  deed  of  renuncia- 
tion and  conveyance  in  favour  of  the  heritors  and  kirk-session,  it 
tjtsls  found  that  the  heritors  and  kirk-session  were  not  bound  by 
the  conditions  of  the  Act  1690,  but  were  clothed  with  an  absolute 
right  of  patronage,  to  be  exercised,  not  by  election,  but  by  presen- 
tation.^") 

843.  With  regard  to  the  manner  of  appointment  when  the  pre-  Presentation 
sentation  is  vested  in  trustees,  it  has  been  settled  that  the  Court  <JEed.  y 
cannot  take  cognizance  of  any  proceedings  in  the  nature  of  resolu- 
tions, minutes,  or  votes  of  the  presenting  body.(4)  The  appoint- 
ment can  only  be  made  by  a  signed  deed  of  presentation ;  and  the 
validity  of  the  election  will  depend  entirely  upon  the  number  of 
signatures  of  qualified  electors  adhibited  to  that  deed.    Where  there 

are  competing  deeds  of  presentation,  the  Court  will  accordingly  give 
effect  to  that  one  which  is  signed  by  the  largest  number  of  quali- 
fied patrons.  (I)  It  would  seem  that  if  a  patron  conveys  his  right 
to  trustees,  upon  trust  to  elect  a  minister  subject  to  the  approval  of 
himself  and  his  heirs,  the  right  of  veto  reserved  by  the  granter  is  a 
personal  privilege,  and  does  not  fall  to  the  Crown  by  forfeiture,  (m) 

844.  The  nature  of  the  electoral  qualification,  where  the  pa-  Electoral  quaii- 

.  •  j.j*  i-ij  ,i  i_  •      a      *  •  •        •  fication  in  trusts 

tronage  is  vested  in  a  popular  body,  was  the  subject  of  inquiry  in  a  for  popular 
recent  case.  The  patronage  of  the  church  was  vested  by  private electI0n- 
Statute  in  the  "  haill  inhabitants"  of  the  parish,  (n)  The  following 
persons  were  found  not  to  be  entitled  to  vote  as  inhabitants,  viz. : 
married  women,  persons  living  in  family  with  their  parents  or  others, 
and  not  being  themselves  householders  in  the  parish  ;  also  servants, 
soldiers,  lodgers,  and  visitors,  not  being  householders  in  the  parish, 
and  persons  known  to  be  Papists.  It  may  be  observed,  however, 
that  previous  cases  had  settled  that  a  private  patron  was  not  disqua- 

(k)  Stirling  v.  Campbell,  1  July  1816,  6  v.  Smith,  13  Dec.  1859,  22  D.  185;  Cullen 

Pat.  238.  v.  Sprotl,  17  Feb.  1841,  3  D.  561. 

(i)  Cullen  v.    Sprott,  17  Nov.  1840,  3  (m)   Adv.-Qen.  v.  Mags,  of  Stirling,  5 

D.  70.  Feb.  1846,  8  D.  450. 

(k)  Brown  v.  Johnstone,  9  June  1830,  8  (n)  Graham  v.  Smith,  18  Dec.  1859,  22 

Sh.  900.  D.  187. 

(I)  Brown  v.  Johnstone,  supra  ;  Graham 

VOL  I.  2  X 
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chaftkb  xxit.  lifted  from  presenting  by  reason  of  Papacy,  (o)  A  minor  may  vote 
with  consent  of  his  curator  ;(/>)  the  vote  of  the  curator  alone  being 
invalid,  (q)  Where  the  right  of  presentation  was  vested  by  deed  in 
heritors  and  tenants  in  a  parish,  the  Court  excluded  the  votes  of 
non-resident  heritors  and  liferenters,  but  found  that  it  was  not  a 
good  objection  that  heritors  or  tenants  were  females,  (r) 
Trusts  of  chapel  846.  The  most  important  cases  falling  within  this  subdivision 
property.  ^  ^e  8Ubject  are  the  cases  of  disputes  in  relation  to  the  property 

of  chapels,  where  a  division  or  schism  takes  place  in  the  congre- 
gation.    The  decisions  are  not  very  numerous,  and  they  exhibit  a 
considerable  amount  of  fluctuation  of  opinion  as  to  the  principles 
which  should  guide  the  Courts  in  the  determination  of  the  rights  of 
the  contending  parties.   These  principles,  however,  are  now  settled, 
and  are  in  themselves  simple  enough ;  though  their  application  to 
particular  cases  involves  the  examination  of  questions  of  a  very 
high  order  of  complexity. 
Deed  of  invert-        846.  It  may  be  premised  that  where  the  titles  to  the  church  ex- 
^defor7tnT^    pressly  provide  that  it  shall  be  held  by  the  trustees  for  behoof  oi 
£32^  *         the  general  governing  body  of  the  particular  sect,  or  where  they  ex- 
pressly provide  for  the  case  of  schism  by  declaring,  for  example, 
that  in  such  an  event  the  property  shall  belong  to  the  majority  of 
the  congregation,  there  can  be  but  little  difficulty  as  to  the  rights 
of  parties  should  a  schism  take  place.     The  situation  of  matters 
with  which  we  are  now  about  to  deal  is  where,  by  the  titles,  the 
property  is  held  as  a  trust  for  the  congregation  and  its  member*, 
without  any  provision  for  the  case  of  a  schism. 
Congregation  847.  In  the  earliest  reported  case,  commonly  known  as  Gribb's 

*ut6t08oe' case, (s)  where  a  Secession  congregation  split  among  themselves, 
and  the  new  trustees  elected  by  the  majority  sued  the  existing 
trustees,  who  adhered  to  the  minority,  to  denude  in  their  favour,  the 
Court,  altering  the  judgment  of  Lord  Elchies,  refused  to  sustain  the 
action,  on  the  ground  that  the  pursuer's  "  constituents  were  no  legal 
congregation."  The  Court,  however,  soon  adopted  more  tolerant 
notions,  and  there  is  no  other  case  in  which  the  title  of  a  dissenting 
congregation  to  sue  or  be  sued  has  been  disputed. 
At  one  time  the  848.  At  first,  when  these  questions  came  before  the  Court,  the 
oniyrtrecognke    principle  on  which  they  solved  them  was  by  asking  which  party 


the  majority. 


(o)  Baillie  v.  Morrison,  28  Feb.  1822,  (?)  Stirling  v.  Campbell,  1  July  1816,  6 

1  Sh.  868,  N.  E.  840 ;  Presbytery  of  Inver-  Pat.  288. 

nest  v.  Fraser,  10  June  1828,  2  Sh.  884,  (r)  Brown  ▼.  Johnstone,  supra. 

N.E.  841.  («)  Bryson  t.    Wilson  and  Bain,  1751, 

(p)  Brown  v.  Johnstone,  8  Sh.  902.    See  Eloh.  "  Title  to  Pursue,"  No.  1. 
Bankton,  vol.  ii,  p.  87;  More's  Notes,  p.  48; 
Connell  on  Parishes,  48. 
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^was  in  the  majority ;  they  then  found  that  party  entitled  to  the  ohaftkb  xxiy. 
trust  property,  without  any  regard  being  paid  to  the  consideration 
•whether  they  adhered  to  the  original  opinions  of  the  congregation 
or  to  those  of  the  sect  with  which  it  was  connected,  (t) 

849.  In  1803  occurred  the  case  of  Craigdallie,  arising  out  of  the  Property  after- 
dissensions  among  the  Burgher  Seceders.     Davidson,  Craigdallie,  those  wjtwlld- 
and  other  members  of  the  congregation  of  the  Associate  Synod  in  £^^£1 
Perth,  sided  with  the  minority  of  the  Synod ;  but,  in  respect  they  roperiors. 
composed  the  majority  of  the  Perth  congregation,  they  claimed 
possession  of  the  chapel.      Aikman  and  his  party,  on  the  other  cfatyfaife  v. 
hand,  who  adhered  to  the  majority  of  the  Synod,  maintained  that A€man- 
they  were  entitled  to  the  chapel,  because  they  had  remained  faith- 
ful to  the  principles  and  communion  of  the  founders.     The  larger 
party  at  first  left  the  chapel,  but  very  soon  presented  a  petition  to 
the  Sheriff  praying  him  to  reinstate  them  in  it.    The  Sheriff  directed 
that  the  one  party  should  have  access  to  the  church  in  the  forenoon 
and  the  other  in  the  afternoon,  and  that  they  should  not  disturb 
each  other  in  their  devotions.     The  question,  however,  was  soon 
raised  before  the  Court  of  Session,  each  party  bringing  an  action 
against  the  other  to  have  him  turned  out.     When  the  case  was  first 
debated,  the  Court  held,(V)  in  conformity  with  former  judgments, 
that,  where  there  is  a  schism,  the  property  belongs  to  the  majority 
in  point  of  interest.     Aikman's  party  having  reclaimed,  the  Court 
altered  their  judgment,  and  held  (x)  that  in  such  circumstances  the 
property  belongs  to  those  who  adhere  to  the  ecclesiastical  superior 
or  community  as  at  the  date  of  the  creation  of  the  trust.     To  this 
second  interlocutor  their  Lordships  finally,  though  with  difficulty, 
adhered,  (y) 

860.  The  case  was  then  appealed  to  the  House  of  Lords,  who  Doctrine  laid 
remitted  it  for  further  argument.  In  moving  the  remit,  Lord  ^J^7  Urd 
Chancellor  Eldon  said, (2)  "  It  was  true  the  Court  could  not  take 
notice  of  religious  opinions,  with  a  view  to  decide  whether  they 
were  right  or  wrong,  but  it  might  notice  them  as  facts  pointing  out 
the  ownership  of  property,  (a)  With  respect  to  the  doctrine  of  the 
English  law  on  the  subject,  if  property  was  given  in  trust  for  A. , 
B.,  C,  &c,  forming  a  congregation  for  religious  worship,  if  the  in- 

(/)   WiUm  v.  Jobton,  13  Dec.  1771,  M.  («)  Davidson  and  Others  v.  Aikman  and 

14,666;  Allan  v,  M'Crae,  26  May  1791,  Others,  16  Nov.  1803,  M.  14,692. 

M.  14,688,  and  Bell's  Oct.  Ca.  688 ;  Dunn  (*)  1  Nov.  1804,  M.  14,698. 

v.  BrunUm,  13  May  1801,  M.  «•  Society,"  (y)  27  June  1806,  M.  14,684, 

App.  No.  8;  and  cases  of  Auchtnclott  v.  (*)  1  Dow,  16. 

Black,  7  Mar.  1791,  and  Smith  v.  Kyd,  26  (a)  This  principle  is  strongly  confirmed 

May  1797,  there  cited.  hy  the  recent  decision  in  the  case  of  Forbes 

v.  Eden,  11  April  1867,  5  Macph.  H.  L.  86. 

2e2 
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chaptki  xxiv.  struuiriit  provided  for  the  case  of  a  &chisin,  then  the  Court  would 

act  upon  it ;  but  if  there  was  no  such  provision  in  the  instrument, 

and  the  congregation  happened  to  divide,  he  did  not  find  that  the 

law  of  England  would  execute  the  trust  for  a  religious  society,  at 

the  expense  of  a  forfeiture  of  their  property  by  the  cestui  que  trusts, 

for  adhering  to  the  opinions  and  principles  in  which  the  congrega- 

Mmoritv  tdher-  tion  had  originally  united.     He  found  no  case  which  authorised 

^nai  principles  him  to  say  that  the  Court  would  enforce  such  a  trust,  not  for  those 

^m!frVMr  wh°  adhered  to  the  original  principles  of  the  society,  but  merely 

or  majority       with  a  reference  to  the  majority;   and  much  less  if  those  who 

deviating  from  -it.  •  •  i       r  V     •  ••  •%•  t  r 

those  principles,  changed  their  opinions,  instead  of  being  a  majority,  did  not  form 
one  in  ten  of  those  who  had  originally  contributed ;  which  was  the 
principle  here.  He  had  met  with  no  case  that  would  enable  him 
to  say  that  the  adherents  to  the  original  opinions  should,  under 
such  circumstances,  for  that  adherence  forfeit  their  rights."  The 
case  accordingly  went  back  to  the  Court  of  Session,  who  found  that 
they  could  not  discover  that  the  defenders,  Aikman  and  others,  had 
deviated  from  the  original  principles  of  the  congregation,  and  there- 
fore sustained  their  right  to  the  chapel,  whilst  they  debarred  from 
using  it  the  pursuers,  who  held  the  same  views.  In  their  interlo- 
cutor they  (b)  "  find  that  the  pursuers,  James  Craigdallie  and  others, 
have  failed  to  condescend  upon  any  acts  done  or  opinions  professed 
by  the  Associate  Synod,  or  by  the  defenders,  Jedediah  Aikman  and 
others,  from  which  this  Court,  so  far  as  they  are  capable  of  under- 
standing the  subject,  can  infer,  much  less  find,  that  the  said  defend- 
ers have  deviated  from  the  original  principles  and  standards  of  the 
Associate  Presbytery  and  Synod." 

Second  appeal.  851.  This  was  affirmed  by  Lord  Eldon  in  a  very  characteristic 

judgment,  in  which,  speaking  of  the  judgment  appealed  from,  he 
says,(c) — '*The  Court  pronounced  an  interlocutor,  in  which  it  de- 
scribes the  utter  impossibility  of  seeing  anything  like  wThat  was  in- 
telligible in  the  proceeding ;  and  I  do  not  know  how  this  House  is 
to  relieve  the  parties  from  the  consequence.  The  Court  of  Session 
in  Scotland  were  full  as  likely  to  know  what  were  the  principles 
and  standards  of  the  Associate  Presbytery  and  Synod  of  Scotland 
as  any  of  your  Lordships ;  and  are  as  well,  if  not  better  than  your 
Lordships,  able  to  decide  whether  any  acts  done  or  opinions  pro- 
fessed by  the  defenders,  Jedediah  Aikman  and  others,  were  opinions 
and  facts  which  were  a  deviation  on  the  part  of  the  defenders  from 
the  principles  and  standards  of  the  Associate  Presbytery  and  Synod. 
If  they  wrere  obliged  to  qualify  the  finding,  as  they  do,  intimating 
that  they  doubt  whether  they  understood  the  subject  at  all,  under 

(b)  2  Bligh,  637.  (c)  2  Bligh,  542. 
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the  words,  ( as  far  as  they  are  capable  of  understanding  the  subject,'  chaptkb  xxiv. 
I  hope  I  may  be  permitted,  without  offence  to  you,  to  say  that  there 
may  be  some  doubt  whether  we  understand  the  subject,  not  only 
because  the  Court  of  Session  was  much  more  likely  to  understand 
the  matter  than  we  are,  but  because  I  have  had  the  mortification, 
I  know  not  how  many  times  over,  to  endeavour  myself  to  under- 
stand what  these  principles  were,  and  whether  they  have  or  have 
not  deviated  from  them,  and  I  have  made  the  attempt  to  under- 
stand it ;  but  I  find  it,  at  least  on  my  part,  to  be  quite  hopeless. 
.  .  .  .  All  I  can  say  upon  the  subject  is,  that,  after  racking  my 
mind  again  and  again  upon  the  subject,  I  really  do  not  know  what 
to  make  of  it." 

852.  At  the  close  of  his  speech,  Lord  Eldon  .expressed  a  fur-  Judgment. 
ther  doubt  as  to  whether  it  was  necessary  or  proper  to  debar  the 
Craigdallie  party  from  the  use  oi  the  chapel ;  in  fact,  whether  the 
original  judgment  of  the  Sheriff  was  not  the  right  one  after  all ; 

and  he  took  time  to  consider  what  he  should  do.  But  ultimately 
he  proposed  a  simple  affirmance  of  the  interlocutor  of  the  Court  of 
Session  in  all  its  parts,  (d) 

853.  In  the  interval  between  the  first  decision  of  the  Court  of  Cases  subse- 
Session  and  the  ultimate  judgment  of  the  House  of  Lords  in  IbaigduW*  ▼. 
OraigdaUie'8  case,  occurred  the  cases  of  Bulloch(e)  and  M'lntyre  v.  A%kman* 
M'Orie;^/)  but  of  course  it  is  unnecessary  to  consider  them.     In 

1823  the  case  of  Craig  v.  Macker&yig)  was  decided ;  but  the  judg- 
ment went  entirely  on  the  special  terms  of  the  lease,  and  so  does 
not  affect  the  general  doctrine  as  laid  down  by  Lord  Eldon,  which 
was  expressly  recognised  in  Galbraith  v.  Smith, (h)  Craigie  v.  Mar- 
8hall,(i)  and  Cooper  v.  Burn.ijc)  It  has,  however,  been  held,  that 
if  all  parties  agree,  or  fail  tempestive  to  object,  to  the  church  being 
occupied  by  a  portion  of  the  congregation  who  have  departed  from 
its  original  principles,  subsequent  dissent  to  the  effect  of  carrying 
off  the  buildings  will  be  precluded ;  for,  said  Lord  Campbell,  in 
moving  the  affirmance  of  the  judgment  of  the  Court  of  Session  in 
Cairncro88  v.  Meek, {I)  "  First,  the  maxim  will  apply,  '  volenti  non 
Jit  injuria ; '  and  secondly,  the  doctrine,  that  if  a  man,  either  by 
words  or  by  conduct,  has  intimated  that  he  consents  to  such  pro- 

(d)  Craigdallie  t.  Aikman,  2  Bligh,  529,         (A)  Galbraith  v.  Smith,  10  March  1837, 
544 ;  also  in  6  Fat.  618.  15  Sh.  808 ;  6  June  1839,  5  D.  665. 

(e)  Bulloch  v.  Smith,  31  Jan.  1809,  F.C.  (•)  Craigie  v.  Marshall,  25  Jan.  1850, 12 
(/)  M'Intyre  v.  M* Crie,  24  Feb.  1809,      D.  528. 

F.C.  (*)  Couper  v.  Burn,  2  Dec.  1859,  22  D. 

(g)  Craig  v.  Mackeny,  18  Feb.  1823,  2      120. 
Sb.  224,  N.  E.  198.  (I)  Cairncrots  v.  Meek,  28  May  1858,  20 

D.  9'J5. 


relief. 
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QHAPTiB  xxiv.  ceedjng^  and  that  he  will  offer  no  opposition,  although  it  could  not 
have  been  lawfully  done  without  his  consent,  yet  he  cannot  after- 
wards question  their  legality  to  the  prejudice  of  those  who  have  re- 
%     lied  on  the  fair  inference  to  be  drawn  from  his  conduct. "  (m) 
Doctrine  of  the        854.  In  England  it  is  unnecessary  to  say  that  the  law  on  this 
js.Bg       p^t  is  precisely  the  same  as  that  stated  above.     In  the  leading 
case, (rc)  Lord  Eldon  said,  "  I  take  it  to  be  now  settled  by  a  case  in 
the  House  of  Lords,  on  appeal  from  Scotland,  that  the  chapel  must 
remain  devoted  to  the  doctrine  originally  agreed  on." 
Bequertibj  865.  III.  Bequests  to  thk  Poor.— Where  funds  are  vested  in 

butjonunongst  the  heritors  and  kirk-session  of  a  parish  for  behoof  of  the  poor,  the 
the  poor  trust  may  be  enforced  by  action  at  the  instance  of  any  of  the  mem- 

bers of  the  parochial  body  (which  is  to  certain  effects  regarded  as 
a  corporation), (o)  or  at  the  instance  of  inhabitants  of  the  parish, 
alleging  that  they  have  an  interest  in  the  management  and  admi- 
nistration of  the  bequest,  (p) 
not  confined  to  856.  A  bequest  to  the  poor  of  a  parish  is  not  necessarily  con- 
to parochw  fined  to  persons  who  are  legally  entitled  to  demand  parochial  re- 
lief. This  was  decided  in  an  action  of  declarator  against  a  kirk- 
session  intrusted  with  the  management  of  a  legacy  "  for  the  bene- 
fit and  behoof  of  the  poor  in  the  said  parish  of  Bathgate,"  con- 
cluding that  the  defenders  were  bound  to  uphold  and  apply  the 
same  "  in  affording  relief  to  such  occasional  or  other  poor  of  the 
parish  who  have  no  legal  claim  for  relief  under  the  Poor  Law 
Act,"  8  4  9  Vict.  c.  83.  (q)  "  The  poor,"  said  Lord  Colonsay, 
"  neither  in  common  parlance  nor  in  law,  are  the  persons  only  who 
are  chargeable  on  the  parish ;  for  besides  these  there  is  another 
large  body  of  the  poor,  who  are  sometimes  and  very  properly  de- 
scribed as  able-bodied  poor,  and  who  are  not  entitled  to  parochial 
relief;  and,  besides,  there  are  many  who  may  clearly  be  classed 
among  '  the  poor/  though  having  relatives  bound  to  support  them 
because  they  are  poor,  or  from  moral  duty.  There  are  others, 
again,  who  have  just  means  enough  to  exclude  them  from  right  to 
parochial  relief — who  have  no  relatives,  and  who,  from  their  cir- 
cumstances of  great  poverty,  are  very  properly  considered  gene- 
rally as  poor.     And  there  do  exist  funds  which  the  minister  of  the 

(m)  Cairncrtm  v.  Lorimer,  9  Aug.  1800,  (/>)  Liddett  v.  Kirk-Seta,  of  Bathgate,  14 

8  Macq.  827,  see  p.  829.  July  1854,  16  D.  1076. 

(n)  Foley  v.  Wontner,  2  Jac.&  Walker,  247.  (q)  Ltdddl  v.   Kirk-Set*,  of  Bathgate, 

(o)  SeeiP.  of  Galloway  v.  Kirk-Seseion  of  supra  ;  Hardie  v.  Kirk-See*,  of  Linlithgow, 

Dairy,  22  Feb.  1810,  F.C. ;  Heritor*  of  Hum-  16  Nov.  1855, 18  D.  87 ;  Presbytery  of  Veer 

bie  v.  Min>  and  Kirk-Sees.,  1751,  M.  10,566  ;  v.  Bruce,  20  Jan.  1866,  8  Macph.  402. 
Hamilton  v.  M in.,  etc.,  of  Cambuelang,  1 725, 
M.  10,670. 
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parish  is  authorised  to  administer  to  all  these  classes  which  I  have  chaptkb  xxiv. 
described, — I  mean  the  collections  at  church  doors,  and  funds  of 
that  kind,  which  are  handed  over  to  the  minister  and  kirk-ses- 
sion.*^) 

867.  By  the  Act  8  A  9  Vict,  cap.  83,  it  is  enacted,  "  That  where  £ng*£  ?o^ 
any  property  whatsoever,  whether  heritable  or  moveable,  or  any  of  Poor  l»w 
revenues,  shall  at  the  time  of  the  passing  of  this  Act  belong  to  or  AeL 

be  vested  in  the  heritors  and  kirk-session  of  any  parish,  or  the  ma- 
gistrates, or  magistrates  and  town  council  of  any  burgh,  or  commis- 
sioners, trustees,  or  other  persons  on  behalf  of  the  said  heritors  and 
kirk-session,  or  magistrates,  or  magistrates  and  town  council,  under 
any  Act  of  Parliament,  or  under  any  law  or  usage,  or  in  virtue  of 
any  gift,  grant,  bequest,  or  otherwise,  for  the  use  or  benefit  of  the 
poor  of  such  parish  or  burgh,  it  shall,  from  and  after  a  time  to  be 
fixed  by  the  Board  of  Supervision,  be  lawful  for  the  parochial  board 
of  each  such  parish,  or  of  the  combination  in  which  such  parish  or 
burgh  may  be  respectively,  to  receive  and  administer  such  property 
and  revenues,  and  the  right  thereto  shall  be  vested  in  such  parochial 

board."(«) 

868.  In  the  construction  of  this  clause,  it  has  been  held  that  The  enactment 
the  description  of  funds  referred  to  in  the  statute  was  not  intended  ^adverse  u 
to  include  such  funds  as  appear  to  be  devoted,  either  by  the  terms  UBage# 

of  a  bequest  or  by  immemorial  usage,  to  the  support  of  a  class  of 
poor  different  from  or  more  extensive  than  those  who  are  legally 
entitled  to  parochial  relief.  And  therefore,  where  it  appeared  that 
a  fund  mortified  in  1707  had  been  applied  for  the  relief  of  poor  per- 
sons generally,  including  casual  or  occasional  poor,  the  Court  as- 
soilzied the  kirk-session  from  the  conclusions  of  an  action  claiming 
the  property  on  the  behalf  of  the  parochial  board  of  the  parish. (t) 
In  this  case  it  was  doubted  whether  property  vested  in  the  kirk- 
session  to  the  exclusion  of  heritors  fell  within  the  scope  of  the  vest- 
ing clause  of  the  Statute,  (u)  On  the  same  view,  where  a  testator 
left  a  legacy  "  to  the  minister  and  kirk-session "  of  a  parish,  the 
Court  found  that  this  was  not  a  bequest  to  the  heritors  and  kirk- 
session,  and  did  not  fall  within  the  operation  of  the  52d  section  of 
the  Poor  Law  Amendment  Act.  (a) 

869.  Trusts  vested  in  the  heritors  and  kirk-sessions  of  parishes,  Enforcement  by 
or  in  the  magistrates  of  burghs  or  other  public  bodies,  for  the  main-  P°Pukr  action- 

(r)  16  D.  1079.  (u)  18  D.  4a 

(«)  8  &  9  Vict.,  c.  88,  }  52.  (x)  LiddeU  v.  Kirk-Sets,  of  Bathgate,  14 

(t)  Hardie  v.  Kirk-Sen.  of  Lmhthgow,  July  1864, 16  D.  1088.    See  the  Kinglame 

15  Nov.  1856,  18  D.  87.  case,  14  June  1867,  5  Macph.  869. 


4(0  OF  CHARITABLE  BEQUESTS. 

(•HAPTKB  xx it.  tenance  of  schools,  etc.,  may  in  like  manner  be  enforced  at  the  suit 
of  individual  members  of  the  corporation,  or  by  what  has  been 
called  actio  popularis,  at  the  instance  of  inhabitants  interested  in 
the  foundation. (y) 

(y)  See  Kirk-Set*,  of  Monimail  v.  JSV  Milne1  $  Tn.  v.  Cowe,  25  Jan.  1858,  16  D. 
pline,  21  Nov.  1828,  7  Sh.  46 ;  Mason  ▼.  321 ;  Bou  ▼.  Heriot't  Hospital,  14  Feb. 
Scott's   Tn.t  28  Jan.  1886,  14  Sh.  848;      1848,  6  D.  589. 
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CHAPTER  XXV. 


SATISFACTION  AND  ADEMPTION  OF  LEGACIES.(a) 


I.  Satisfaction  of  Legacies  by  Provisions. 
II.   of  Onerous  Provisions  by  Lega- 


cies. 


III. 
IV. 


of  Debts  by  Legacies, 
of  Legacies  and  Provisions  by 
Advances. 


860.  Satisfaction  has  been  defined  to  be  the  donation  of  a  thing,  Limits  and 
with  the  intention,  expressed  or  implied,  that  it  is  to  be  taken,  jStfcm  of  a« 
either  wholly  or  in  part,  in  extinguishment  of  some  prior  claim  of  »ubiect- 
the  donee,  (fc)     In  one  class  of  the  cases  which  we  have  occasion  to 
consider,  satisfaction  is  presumed  from  the  mere  circumstance  of  a 
provision  being  granted  to  a  person  for  whom  the  granter  was 
under  an  obligation  to  provide, — a  presumption  which  is  embodied 
in  the  maxim,  debitor  non  prcesumitur  donate.     In  another  class  of 
cases,  the  presumption  of  satisfaction  does  not  arise,  and  it  lies  with 
the  granter's  representatives  to  prove  that  there  was  an  intention 
to  satisfy  or  adeem  the  prior  provision.     The  English  cases,  to 
the  authority  of  which  so  much  weight  is  due  in  relation  to  ques- 
tions in  the  law  of  legacies,  offer  but  a  very  uncertain,  and  some- 
times a  misleading  light,  in  relation  to  the  law  affecting  obligatory 
provisions  ;  this  chapter  is  therefore  based  exclusively  upon  native 
authority. 

SECTION  I. 


SATISFACTION  OF  LEGACIES  BY  PROVISIONS. 

861.  If  a  father  gives  the  same  sum  of  money  to  a  child  by  two  By  the  law  of 

Scotland,  there 
is  no  presump- 
riage  portion,  or  the  satisfaction  of  a  debt  tion  that  a 

or  portion  by  a  legacy.     In  that  sense  it  legacy  is  given 

has  lately  come  into  use  in  Scoteh  practice.  Jyjjjjjjj^ 

See  Kippen  v.  Darley, cited  infra;  Inst.  2, 21 


(a)  The  term  ademption,  which  was  used 
in  the  civil  law  to  denote  the  implied  re- 
vocation of  legacies,  has  in  England  been 
employed  in  a  more  restricted  sense,  to  ex- 
press the  satisfaction  of  one  provision  by  a 
subsequent  provision  of  a  different  nature ; 
e.g.,  the  satisfaction  of  a  legacy  by  a  mur- 


(De  Ademptions  Legatorum) ;  Dig.  lib.  84,  tit. 
4  (De  Adimendis  vel  Tratmferendis  Legati*). 
(b)  2  Wh,  &  T.  L.  C.  3d  ed.  p.  849. 
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chapteb  in.  different  instruments,  unless  it  appears,  either  expressly  or   by 
necessary  implication,  that  he  intended  the  one  to  be  in  satisfaction 
of  the  other,  the  law  of  Scotland  will  not  presume  that  he  had  that 
intention,  (c)     It  was  at  one  time  supposed  that  there  was  such  a 
presumption ;  and  it  has  been  argued  with  much  force,  that  the 
presumption  against  double  portions,  which  was  understood  to  be 
admitted  in  the  law  of  England,  is  no  more  than  the  expression  of 
a  legitimate  inference  as  to  the  probable  intention  of  the  granter  in 
the  absence  of  other  elements  of  proof.    Thus  it  has  been  argued, — 
if  a  parent,  having  left  by  his  will  a  legacy  of  £10,000  to  his 
daughter,  afterwards  settles  £10,000  upon  her  on  the  occasion  of 
her  marriage,  his  intention  would  in  ninety-nine  cases  out  of  a 
hundred  be  defeated  if  she  were  allowed  to  take  the  legacy  as  well 
as  the  provisioned)    Nor  is  authority  wanting  to  support  the  theory 
of  presumed  satisfaction.     In  addition  to  the  cases  subsequently 
Erroneons  doc-  referred  to,  there  is  the  dictum  of  Erskine,  who  says  ;  "  A  settle- 
JJyErekiiie.  *"  nient  to  a  daughter  in  a  marriage-contract  is  presumed  to  be  granted 
in  satisfaction  or  solution  of  all  former  provisions,  though  it  should 
not  bear  the  words  'in  satisfaction;'  because  provisions  granted 
by  fathers  in  marriage-contracts  are  generally  intended  to  compre- 
hend the  whole  estate  that  is  to  be  expected  by  the  husband  from 
the  wife  or  her  father  in  the  name  of  tocher."(ie) 
Kippen*.  862.  The  doctrine  here  stated  must  now  be  regarded  as  erroneous. 

ippen  •   r.     ^y^^  ^e  qUegtion  came  for  the  first  time  before  the  House  of  Lords, 
in  the  case  of  Kippen  v.  Kippen7 8  Trustee,  it  was  found  that — omit- 
ting one  or  two  cases  in  which  the  Court  appears  to  have  drawn 
the  inference  of  satisfaction  from  evidence  of  intention  in  the 
deed,  rather  than  to  have  presumed  it — there  was  no  authority  for 
the  proposition  as  Erskine  laid  it  down.     The  cases  on  which  re- 
liance had  been  placed  were  authorities  for  the  converse  of  the 
proposition ;  that  is,  they  establish  that  there  is  a  presumption 
for  satisfaction  when  a  father  leaves  a  legacy  to  a  child  for  whom 
he  has  undertaken  to  provide  by  a  previously  executed  contract. 
£  fafenSd  ma7        "*'  •*■  **e  observation  of  Erskine,  however,  although  no  longer 
from  evidence    to  be  received  as  the  statement  of  a  legal  presumption,  is  an  obser- 
the  terms  of  the  vation  which,  when  used  arguendo,  may  be  entitled  to  weight,  the  * 
•ubsequent  gi  t  qUes^on  aiwayS  being,  what  was  the  intention  of  the  father  in  giv- 

lAg  the  portion  ?(/)    The  terms  of  the  settlement — the  coincidence 
of  the  two  provisions  as  regards  amount,  and  the  form  of  the  des- 

(c)  Per  Lord  Chancellor  Chelmaford  in         (*)  Erak.  8,  3,  98.    See  Stair,  1,  8,  2; 
Kippen  v.  Darley,  8  Macq.  238.  and  Bankt.  vol.  i,  p.  154,  where  the  same 

(d)  Per  Lord  Cranworth  in  Kippen  ▼.     doctrine  was  thought  to  be  implied. 
Darky  (Kipperi*  TV.),  8  Macq.  246  ;  and  (/)  Per  Lord  Wensleydale,  8  Macq.  259. 
see  Lord  Peas'  opinion,  18  D.  1189. 
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tination,  etc. — viewed  in  connection  with  the  manner  in  which  the  chaptkb  xxy. 
father  has  dealt  with  his  other  children,  may  raise  a  presumption 
against  duplication.     "  There  is,"  said  Lord  Colonsay,  in  a  passage 
quoted  with  approbation  in  the  appeal,  "  in  certain  cases,  such  a 
presumption ;  and  that  presumption  is  more  or  less  strong  accord- 
ing to  circumstances.     It  is  not  peculiarly  strong  when  the  one 
provision  is  in  a  will,  and  the  other  in  a  marriage-contract.     It  is 
said  that  the  presumption  is,  that  a  father  brings  forward  every- 
thing at  the  marriage  of  his  daughter,  in  order  to  secure  the  best 
terms  he  can  from  the  future  husband,  but  this  rule  is  too  broadly 
stated.    It  only  means  that  there  is  a  presumption  that  he  brings  for- 
ward everything  that  he  has  in  contemplation  of  doing  for  her — all 
that  he  intends  to  bind  himself  to  do,  but  not  all  that  he  may  do  "(g) 
864.  After  an  elaborate  examination  of  all  the  authorities,  both 
by  the  whole  Court  in  Scotland  and  by  the  Lords  who  took  part  in  state  of  the 
the  decision  on  appeal,  it  is  now  settled  that  there  is  no  presump-  Spiled  MtS*"1 
tion  in  the  law  of  Scotland  against  double  portions  in  cases  where  faction- 
the  first  provision  is  voluntary  and  revocable.  (A)    According  to  the 
opinions  expressed  in  a  more  recent  case  in  the  Court  of  last  re- 
sort, it  would  appear  that  the  presumption  is  subject  to  a  corre- 
sponding restriction  under  the  law  of  England,  and  that  the  question 
whether  a  legacy  is  adeemed  by  a  marriage-contract  provision  is 
purely  one  of  intention,  (i)     In  the  observations  of  Lord  Chelms- 
ford, Ch.,  we  perceive  a  different  method  of  reasoning,  quite  opposed 
to  that  which  prevails  with  us.    "  The  question,"  said  his  Lordship, 
"  whether  a  gift  in  a  will  is  to  be  considered  as  a  satisfaction  of  a 
portion  given  by  settlement,  or  a  portion  given  by  settlement  is  to 
be  taken  as  an  ademption  of  a  gift  by  will,  is  one  of  intention.     It 
is  certainly  easier  to  arrive  at  a  conclusion  as  to  that  intention 
where  the  will  precedes  the  settlement  than  where  the  settlement 
is  first  and  the  will  follows.     In  the  case  where  the  revocable  in- 
strument is  first,  and  a  portion  is  given  by  it,  if  the  event  of  mar- 
riage, or  any  other  occasion  for  advancing  a  child,  should  afterwards 
occur,  it  may  very  reasonably  be  supposed  that  the  parent  has  anti- 
cipated the  benefit  provided  by  the  will,  and  has  intended  to  sub- 
stitute for  it  the  new  provision,  either  entirely  or  pro  tanto.     But 
where  an  irrevocable  settlement  is  followed  by  a  will,  it  is  not  so 
easy  to  infer  that  an  additional  benefit  was  not  intended  by  the  tes- 
tator, except  where  he  expressly  declares  his  intention  to  be  Other- 
fa)  18  D.  1176.  1867,  Law  Rep.  2  Eng.  &  Ir.  Ap.  71.   The 
(h)  Kippenv.  JTsppen't  ?V«.,  21  May  1868,     case  of  Kippen  v.  Kippen's   Tr.  was  re- 
3  Macq.  208,  affirming  18  D.  1187.                  f erred  to  as  an  authority  at  the  bar,  and  by 
(i)  Lord  Ckichetttr  v.  Coventry,  14  May      Lord  Colonsay  in  his  opinion. 
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Canes  in  which 
satisfaction  was 
inferred. 
Vow  v.  Dow. 


Belshe*  v. 

Murray. 


Moncrieff  v. 
Nasmyth. 


Modern  deci- 
sions. 
Grant  ▼.' 
Anderson. 


wise,  or  where  the  gift  in  the  will  and  the  portion  in  the  settlement 
so  closely  resemble  one  another  as  to  lead  to  a  reasonable  intend- 
ment that  the  one  was  meant  to  be  substituted  for  the  other."(&) 

866.  The  earliest  cases  upon  the  satisfaction  of  marriage-con- 
tract provisions  by  legacies  are  the  two  to  which  Lord  Cranworth 
referred  in  the  leading  case.  (J)    In  the  case  of  Dow  v.  Dow,  a  bond 
of  provision  granted  by  a  father  to  his  daughters,  and  made  payable 
by  his  son  out  of  the  heritable  estate,  was  held  to  be  satisfied  by  a 
tocher  which  had  been   paid  by  the  father  at  the  time  of   the 
daughter's  marriage.     In  this  case,  the  evidence  of  an  intention  to 
adeem  was  certainly  not  strong ;    and  it  would  rather  appear,   as 
Lord  Cranworth  suggested,  that  the  Court  had  gone  upon  the  prin- 
ciple of  a  universal  presumption  against  double  portions.     The 
other  case  referred  to,  that  of  BeUhes  v.  Murray, (m)  is  scarcely  a 
case  in  point,  for  although  the  second  provision  was  given  as  a  mar- 
riage portion  to  a  lady  to  whom  the  donor  had  previously  given  a 
bequest  by  bond  of  provision,  yet  the  donor  in  this  case  was  a  col- 
lateral relative ;  and  it  does  not  appear  that  he  stood  in  loco  parentis 
to  the  donee.    The  case  was  argued  as  a  question  upon  double  lega- 
cies, under  which  subject  we  have  accordingly  classed  it.(n)     The 
prior  legacy  was  held  to  be  satisfied  by  the  provision,  apparently  on 
the  view  that  the  alteration  in  the  circumstances  of  the  legatee, 
consequent  upon  marriage,  had  induced  the  granter  to  bestow  the 
second  provision  (which  was  considerably  larger  than  the  first,  and 
was  settled  upon  the  children  in  fee)  in  substitution,  and  not  accu- 
mulatively.    To  the  same  category — that  of  double  legacies — we 
may  refer  the  case  of  Moncrieff  v.  Nasmyth,{p)  where  it  was  found 
that  a  legacy  of  £100,  bequeathed  by  a  testator  to  a  lady  whom  he 
afterwards  married,  was  not  extinguished  by  her  marriage  and  ac- 
ceptance of  a  jointure  in  full  of  all  she  could  claim  by  her  husband's 
death,  (p) 

866.  Of  the  two  modern  decisions  founded  upon  in  the  leading 
case,  one  of  them(j)  may  be  passed  over  in  the  meantime,  as  it  re- 
lated to  the  satisfaction  of  an  onerous  provision  by  a  legacy.  The 
other  case,  Orant  v.  Anderson,(r)  decided  in  the  same  year,  is  more 


(k)  Law  Rep.  2  Eng.  &  Ir.  Ap.  82. 

(t)  Dow  v.  Dow,  1681,  M,  11,477;  BeL 
shes  v.  Murray,  1762,  M.  11,861. 

(m)  BeUhes  v.  Murray,  supra. 

(n)  Infra,  chap.  26. 

(o)  Moncritff  v.  Nasmyth,  1798,  M. 
11,880. 

(p)  The  Court  found,  however,  that  an 
annuity  bequeathed  to  the  lady  under  the 
same  settlement  teas  satisfied  by  the  mar- 


riage-contract provisions,  probably  because 
the  two  provisions  were  ejusdem  generis. 
This,  at  least,  proves  that  the  question  of 
satisfaction  was  regarded  as  guctstio  volun- 
tatis. 

(?)  Kimmo  in  R.  &  S.  of  Auehinblane,  29 
June  1841,  8  D.  1109.     See  next  section. 

(r)  Grant  v.  AnaWson,  19  Nov.  1840,  8 
P.  89. 
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cognate  to  the  matter.    By  a  settlement  made  in  1829,  the  testa-  chapter  hy. 

tor  bequeathed  £2000  to  his  daughter,  "  to  be  set  aside  for  her  at 

the  first  term  of  Martinmas  or  Whitsunday  after  his  death,  and  to 

carry  interest  unto  her  from  the  said  term  until  paid  ;  the  said  sum 

to  be  vested  for  her  behoof  on  good  heritable  or  personal  security, 

and  to  continue  so  to  be  vested  even  after  her  marriage,  if  such 

shall  ever  happen,  so  that  the  principal  sum  shall  form  a  provision 

for  her  and  her  family."    In  the  following  year  he  became  a  party 

to  the  antenuptial  contract  of  marriage  between  his  daughter  and 

the  pursuer,  and  thereby  bound  himself  to  lay  out,  at  the  first  term, 

etc.  (as  before),  the  sum  of  £2000  sterling,  upon  sufficient  bond, 

heritable  or  moveable,  for  the  liferent  use  of  the  spouses  and  the 

survivor  of  them,  and  to  the  children  of  the  marriage  in  fee,  with  a 

power  of  changing  the  securities,  an  obligation  to  re-invest,  and 

a  clause  excluding  the  husband's  jus  mariti. 

Here  it  will  be  observed  that  there  was  a  substantial  identity,  obserottoM  on 
not  only  in  the  sums,  but  in  the  destination  and  the  conditions  of  judgment  in 
the  trusts  under  which  the  two  provisions  were  granted.     Accord-  tbk  case' 
ingly,  the  Court,  dealing  with  the  question  as  one  of  intention,  found 
that,  "  according  to  the  true  construction  of  the  marriage-contract, 
to  which  the  late  Mr  Anderson  was  a  party,  the  provision  thereby 
secured  to  the  pursuers  was  in  satisfaction  and  implement,  on  his 
part,  of  the  provision  previously  made  by  Mr  Anderson  to  his 
daughter,  the  pursuer,  in  his  trust-settlement."($)   Lord  Mackenzie, 
indeed,  seemed  to  have  considered  that  there  was  a  presumption  for 
the  satisfaction  of  legacies  of  a  similar  nature,  and  even  stronger 
than  that  which  obtains  in  reference  to  the  satisfaction  of  provi- 
sions, though  he  afterwards  rested  his  opinion  upon  the  ground  of 
intention.     But  the  true  principle  was  stated  by  Lord  Fullerton,  Question  treated 
who  said: — "  I  cannot  admit  that  the  principle  laid  down  by  Erskine  tJn  ^'one  of"" 
is  applicable  here;  for,  in  all  the  cases  in  which  it  was  applied,  the  intention. 
prior  provision  had  been  in  obligatione,  and  the  judgment  was  put 
expressly  on  the  maxim  debitor  non  prcemmitur  donare.     But  this 
won't  apply  where  the  prior  provision  is  by  will,  and  has  been  fol- 
lowed by  a  marriage-contract.     ...     I  think  that  the  last  view 
of  Lord  Mackenzie  is  the  sound  one.     Viewed  merely  as  a  question 
of  intention,  the  preponderance  is  in  favour  of  the  defenders."(tf) 

867.  In  the  case  of  Rennie  v.  Bennie^u)  which  appears  to  have  #«,«,-«  v. 
been  overlooked  in  the  discussions  in  the  leading  case,  the  question  Rennie- 
was  also  dealt  with  on  the  principle  of  giving  effect  to  the  settlor's 
intention  as  distinguished  from  the  rule  of  presumed  satisfaction. 

(«)  8  D.  98.  («)  Rennie  v.  Rennie,  10  June  1881,  9 

(t)  3  D.  97.  Sh.  714. 


446 


SATISFACTION  AND  ADEMPTION  OF  LEGACIES. 


OHAPTIB  XXT. 


CireomstanceB 
in  which  satis- 
faction is  not 
inferred. 


Observations  on 
the  ground  of 
judgment  in  the 
case  of  Kippen 
▼.  Kippen' g  Tr. 


Mr  Rennie,  by  his  trust-settlement,  after  making  provision  for  his 
wife  and  younger  children,  gave  the  residue  to  his  eldest  son,  John 
Rennie,  then  unmarried,  to  whom,  by  a  subsequent  codicil,  he  also 
directed  a  sum  of  £9000  to  be  paid  at  the  first  term  after  his  de- 
cease.    By  a  holograph  letter,  addressed  to  his  son  five  years  after- 
wards, he,  on  the  narrative  that  his  son  was  about  to  enter  into  the 
matrimonial  state,  obliged  himself  to  subscribe  any  legal  deed  to  tlie 
amount  of  £4000  as  a  security  for  his  son's  wife,  the  interest  to  be 
paid  to  her  as  a  liferent  annuity,  and  the  fee  to  be  given  to  the 
children  at  her  death,  with  a  limited  power  of  disposal  on  failure  of 
issue.     Lord  Corehouse  found  that  it  was  "  not  presumable  that  he 
intended  thereby  to  enlarge  the  provisions  which  he  had  made  for 
John  Rennie  in  his  mortis  causa  settlements ;"  and  further  found 
that  the  sums  due  by  virtue  of  the  foresaid  letter  must  be  included 
in  payment  of  the  special  bequest  of  £9000 ;  and  to  this  interlocu- 
tor the  Court,  on  a  review  of  the  circumstances  of  the  transaction, 
adhered. 

868.  Up  to  this  time,  it  had  happened  in  all  the  cases  that  the 
decision,  upon  whatever  ground  rested,  was  in  favour  of  satisfaction. 
With  the  exception  of  one  case,  in  which  the  sums  involved  were 
not  of  large  amount, (#)  no  precedent  had  occurred,  until  the  case 
of  Kippen,  for  giving  effect  to  both  provisions.    The  circumstances 
of  that  case  are,  therefore,  deserving  of  some  consideration.     Mr 
Kippen,  the  father,  by  his  trust-settlement,  directed  his  trustees  to 
convey  certain  landed  estate  to  two  of  his  sons,  and  to  set  apart 
£4000  for  each  of  his  unmarried  daughters ;  and  declared,  that  as  he 
had  already  provided  for  his  two  married  daughters,  the  provisions 
made  by  him  in  their  favour  were  in  full  of  all  they  could  claim  or 
be  entitled  to  receive  from  his  estate.     Provisions  were  also  settled 
upon  another  son,  and  upon  his  widow.    One  of  the  three  daughters 
to  whom  legacies  of  £4000  had  been  bequeathed,  afterwards  became 
the  wife  of  Mr  Edmiston ;  and  in  her  antenuptial  contract  her  father 
undertook  to  pay  to  certain  trustees  £5000  in  name  of  tocher,  pay- 
able, £1 000  at  the  next  term  of  Whitsunday,  and  the  remaining 
£4000  at  the  granter's  decease,  on  trust  for  the  liferent  use  of  Mrs 
Edmiston,  and  for  the  children  of  the  marriage  in  fee,  with  a  destin- 
ation over  to  the  granter  in  the  event  of  failure  of  issue.     By  two 
codicils  he  made  some  material  alterations  upon  the  provisions  in 
favour  of  his  sons  and  of  the  two  unmarried  daughters. 

869.  In  arriving  at  the  conclusion  that  Mrs  Edmiston's  mar- 
riage-contract provision  was  additional  to  the  legacy  previously  be- 
queathed to  her,  one  element  which  influenced  the  opinion  of  the 

(z)  Strong  v.  Strong,  29  Jan.  1851.  13  D.  548. 
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majority  of  the  judges  in  the  Court  of  Session,  and  in  the  House  of 
Lords,  was  the  consideration  of  the  great  disparity  in  the  relative 
values  of  the  provisions  which  Mr  Eippen  had  made  for  the  differ- 
ent members  of  his  family.  It  being  determined,  in  the  firet  place, 
that  there  was  no  general  presumption  against  double  provisions, 
it  followed,  by  necessary  implication,  that  the  testamentary  provi- 
sion and  the  provision  contained  in  the  marriage-contract  must  each 
receive  full  effect,  unless  they  could  be  shown  to  have  been  identi- 
fied in  the  mind  of  the  truster.  But  as  the  two  provisions  in  favour 
of  Mrs  JEdmiston  were  different  in  character  and  value,  and  were 
not  declared  to  be  given  by  way  of  substitution,  and  as  there  was 
no  apparent  intention  of  dealing  with  the  children  on  the  footing 
of  equality  with  respect  to  their  interests  in  the  trusters  succes- 
sion, the  Court  could  only  give  effect  to  the  language  of  the  deeds, 
which  was  inconsistent  with  the  notion  of  satisfaction. (y) 

SECTION  n. 
SATISFACTION  OF  ONEROUS  PROVISIONS  BY  LEGACIES. 

870.  Having  regard  to  the  opinions  expressed  by  the  judges  in  Prfeampik^n 
the  case  of  Kippen  v.  Kippen's  Tr.  in  the  House  of  Lords,  it  may  now  ^V^JSm 
be  considered  a  settled  principle,  that  there  is  a  presumption  that  ^"^^X01 
testamentary  provisions  are  to  be  taken  in  satisfaction  of  provisions  **»*» 
secured  by  obligation,  whether  in  the  marriage-contract  of  the  par- 
ent, or  of  the  child  in  whose  favour  the  provision  is  granted.     The 
principle  is  very  clearly  stated  by  the  Lord  Chancellor  in  the  intro- 
ductory part  of  his  opinion,  where,  after  observing  that  there  was  no 

general  presumption  against  double  provisions  in  favour  of  children, 
it  is  added  that  there  was  a  presumption  of  a  more  limited  descrip- 
tion, by  which  cases  respecting  children's  portions  were  governed, 
and  which  was  expressed  in  the  formula,  debitor  non  praesumitur 
donare.  In  other  words,  where  the  prior  provision  is  obligatory,  a 
subsequent  provision  will,  by  the  law  of  Scotland,  be  deemed  a  satis- 
faction of  the  debt.  (z)  To  a  similar  effect  is  the  observation  of 
Lord  Wensleydale,  that  there  was  no  rule  of  the  law  of  Scotland 
that  a  settlement  on  a  daughter  was  presumed  to  be  a  satisfaction 
of  previous  provisions  to  children,  unless  those  provisions  wore  ex 
obligations 

871.  Although  most  of  the  cases  upon  the  ademption  of  mar-  Rut*  of  the 
riage-contract  provisions  are  of  ancient  date,  yet,  looking  to  their  thiawtltJo'lIf ° 

■ntiifAction  of 
(y)  Kippen  v.  Kippen'*  Tr. ;  see  par-     M'Neill,  18  D.  1174,  and  of  Lord  Choline-  onWoUB  Par- 
ticularly the  opinions  of  Lord  President     ford,  8  Macq.  218.  " oni' 

(2)  Kippen  v.  Kippen' 9  Tr.  8  Mocq.  282. 
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number,  and  to  the  uniform  recognition  of  the  principle,  that  an  ob- 
ligatory provision  is  satisfied  by  a  gratuitous  provisioned)  it  is  im- 
possible to  doubt  that  the  doctrine  in  question  is  well  established 
in  the  law  of  Scotland.  The  older  cases,  for  the  most  part,  have 
been  collected  in  the  Dictionary,  in  the  third  division  of  the  title 
"  Presumption."^)  We  shall  merely  refer  to  a  few  of  the  leading 
cases,  including  one  or  two  that  are  reported  in  other  parts  of  the 
Dictionary. 

872.  In  Gallie  v.  Mackenzie,(c)  a  father,  on  the  occasion  of  his 
entering  into  a  second  marriage,  granted  a  bond  of  provision  for 
1000  merks,  payable  at  his  death,  in  favour  of  his  son  by  a  former 
marriage.  By  a  subsequent  bond  of  provision,  bearing  to  be  addi- 
tional to  the  first,  he  granted  a  second  provision  of  1000  merks, 
payable  on  the  death  of  his  wife.  By  his  latter  will  and  testament 
he  bequeathed  to  the  same  son  the  fee  of  2000  merks,  liferented  by 
his  widow,  but  without  expressly  revoking  either  of  the  bonds. 
The  Court,  by  a  majority,  considered  the  testament  as  implying  a 
revocation  of  the  bonds,  and  sustained  the  defences  to  an  action 
claiming  payment  under  both.  The  earlier  cases  of  Fleming  v. 
Fleming,  Davidson  v.  Handel,  and  Young  v.  Pape,{d)  were  similar 
in  their  circumstances.  In  all  of  them  the  prior  provision  was 
made  in  the  father's  contract  of  marriage ;  and  in  all,  the  prior  pro- 
vision was  held  to  be  satisfied  by  subsequent  provisions  of  the  same 
value. 

873.  The  case  of  Lord  Yester  v.  Lord  Lavderdale,(e)  which  ap- 
pears to  have  been  considered  a  leading  case,  being  frequently  cited 
in  the  subsequent  cases  under  the  same  title,  extended  the  principle, 
for  there  the  provisions  were  of  unequal  amount ;  the  prior  provi- 
sion being  for  £10,000,  and  the  subsequent  provision,  which  was 
contained  in  the  daughter's  contract  of  marriage,  for  £12,000.  The 
Court  gave  effect  to  the  plea  of  debitor  non  prcesumitur  donare.  The 
more  recent  cases  of  Stenhouse  and  Mathieson>(f)  referred  to  by 
Lord  Chelmsford  in  Kipperis  case,  and  particularly  the  latter,  es- 
tablish clearly  that  the  presumption  in  question  does  not  depend 
upon  the  correspondence  in  the  amount  of  the  two  sums.  In  both 
cases  a  double  claim  was  made  ;  first,  in  respect  of  a  provision  to 

(a)  8  Macq.  259 ;  and  see  Stair,  1,  8, 
2 ;  Bankt.  vol.  i,  p.  154. 

(b)  See  M.  Diet.  pp.  11,439-11,474. 

(c)  Gallie  v.  Mackenzie,  1782,  M.  11,874. 

(d)  Fleming  v.  Fleming,  1661,  M.  8260; 
Davidson  v.  Randel,  1706,  M.  6966 ;  and 
Young  v.  Pope,  1680,  M.  11,476,  cited  by 
Lord  Stair,  1,  8,  2,  and  by  Lord  Chelms- 
ford, 3  Macq.  286. 


(e)  TetterY.  Lauderdale,  1688,  M.  11,479. 
See  also  the  earlier  cases  of  Cockburn  v.  L. 
of  Cambumethan,  1569,  M.  11,474;  and 
Seton  v.  Ramsay,  1680,  M.  11,475. 

(/)  Stenhouse  v.  Young,  1787,  M.  11,444, 
cited  8  Macq.  285 ;  Mathieson  v.  Mathieson, 
1766,  M.  11,458 ;  Bailee,  155. 
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the  children  of  the  marriage  under  the  father's  marriage-contract ;  chaptkb  xxv. 
and,  secondly,  in  respect  of  provisions  secured  to  the  children  in 
their  own  marriage-contracts.  In  the  latter  case,  the  father  had 
bound  himself  to  pay  to  the  eldest  or  only  daughter  of  the  marriage 
the  sum  of  6000  merks  if  there  should  be  no  male  issue,  and  4000 
inerks  if  an  heir-male  should  exist  and  succeed  to  the  estate.  No 
male  issue  was  born  of  the  marriage.  On  the  marriage  of  the  eldest 
daughter,  her  father  became  bound  to  pay  her  3000  merks  without 
any  reference  to  the  prior  obligation  in  his  own  contract ;  and  the 
plea  debitor  non  prcesumitur  donare  was  maintained  by  the  heir  in 
defence  to  an  action  for  payment.  "  The  Lords  found  that  the  pur- 
suer was  a  creditor  for  the  6000  merks,  but  that  the  after  provision 
of  3000  merks  must  impute  in  payment  thereof." 

874.  The  course  of  the  subsequent  decisions  has  not  been  very  Satisfaction  not 
consistent.    Hay  v.  Hatfs  Trustees  (g)  was  a  carefully  considered  pJJ^&ons  not*6 
case ;  and  there  the  Court  found  that  provisions  made  by  a  father  ^U9dem  fl,«w™- 
in  his  son's  contract  of  marriage— comprising  an  annuity  or  jointure 

to  the  widow,  and  certain  money  provisions  to  the  children  of  the  Mamage-con- 
marriage  (the  amount  of  which  is  not  stated),  with  a  power  of  divi-  Io^IowmT 
sion — were  not  satisfied  by  a  subsequent  bequest  of  £4000  to  the  jJjjSS  If 
children  of  the  marriage  inter  cceterosf  with  a  proviso  that  in  the  legacy  to  child- 
event  of  there  not  being  a  sufficiency  of  funds  for  payment  of  all  Hay  v.  Hay. 
the  legacies,  including  that  of  £4000,  the  said  legacies  should  all 
suffer  proportional  diminution.     The  ratio  decidendi  is  thus  stated 
by  the  Faculty  reporter : — "  The  Court  were  of  opinion  that  the 
maxim  debitor  non  prcesumitur  donare  was  not  applicable,  the  pro- 
visions and  the  legacy  being  so  completely  different  in  their  nature ; 
that  this  was  just  a  question  between  co-legatees ;  that  the  father 
bad  shown  manifest  indications  of  what  was  his  intention ;  and  that 
the  whole  circumstances  of  the  case  were  in  favour  of  the  interlo- 
cutor of  the  Lord  Ordinary,  to  which  they  adhered  in  toto!* 

875.  In  the  subsequent  case  of  Dundas  v.  Dundas,(h)  where  an  ihmdasr. 
heir  of  entail  executed  a  bond  of  provision  in  favour  of  his  four  DundMm 
daughters,  containing  an  obligation  to  pay  to  each  of  them  £7000, 

and  an  annuity  of  £35  a-year,  redeemable  for  £350,  which  was  more 
than  the  entail  allowed  to  be  laid  on  the  estate  in  favour  of  younger 
children,  and  also  more  than  the  granter  was  bound  to  settle  upon 
them  by  his  own  marriage-contract,  the  Court  held  that  the  pre- 
sumption against  donation  did  not  apply ;  but  the  reporters  state- 
ment of  the  nature  of  the  action  is  so  indistinct  that  it  is  not  ap- 

(g)  Clark  v.  Hay's  Trs.,  16  May  1823,  (A)  Dundas  v.  Dundas,  12  June  1827,  6 

2  Sh.  318,  N.  E.  277 ;  more  fully  reported  Sh,  790,  N.  E.  731,  bis  (after  p.  736), 
in  the  Faculty  Collection. 
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parent  whether  the  maxim  was  pleaded  to  the  effect  of  extinguishing 
the  first  provision  merely,  or  to  the  effect  of  reducing  the  subsequent 
provision  to  the  amount  stipulated  in  the  contract  of  marriage.  If 
the  latter  view  were  maintained  in  defence,  there  can  be  no  doubt 
that  the  decision  of  the  Court  repelling  the  plea  was  sound ;  for  the 
presumption  against  duplication  of  provisions  has  never  been  car- 
ried the  length  of  obliging  the  beneficiary  to  accept  a  smaller  pro- 
vision in  lieu  of  a  larger. 

876.  In  Nimmo'8  case,(i)  the  latest  authority  on  the  ademption 
of  marriage-contract  provisions  by  legacies,  the  Court  returned  to 
the  rule  of  construction  sanctioned  by  the  decisions  of  the  last  cen- 
tury. This  case  was  very  much  criticised  in  the  subsequent  case  of 
Kippen  v.  Darley,  which  has  been  so  often  referred  to ;  but  the  ob- 
servations made  upon  it  in  the  House  of  Lords  do  not  tend  to  throw 
any  doubt  on  its  authority  as  a  precedent.  Thomas  Nimmo,  the 
father,  by  the  marriage-contract  of  one  of  his  daughters,  bound  him- 
self to  pay  to  her,  whom  failing,  to  the  issue  of  the  marriage,  the 
sum  of  £1000  in  two  portions,  payable  respectively,  with  interest, 
at  the  expiration  of  one  year  and  five  years  from  his  death.  By  a 
subsequent  deed  of  settlement,  which  was  held  to  have  revoked  by 
implication  a  previous  settlement  made  before  his  daughter's  mar- 
riage, Mr  Nimmo  burdened  his  estate  with  legacies  to  each  of  his 
daughters  of  £1000,  payable  in  two  portions  at  the  same  terms  as 
are  above  mentioned,  and  declared  that  in  case  any  of  his  daughters 
should  die  without  issue,  then  the  said  legacy  of  £1000  to  each  of 
his  daughters  should  lapse  and  belong  to  his  son  and  his  heirs. 

877.  This  case,  as  Lord  Chelmsford  has  observed, (k)  was  truly 
one  in  which  the  rule  of  debitor  non  prcesumitur  donate  was  appli- 
cable ;  because  the  daughter's  marriage-contract,  which  was  made 
by  the  father,  and  which  was  in  obligation*,  preceded  the  provisions 
made  by  her  father  in  his  trust-settlement.  And  the  observation 
of  the  noble  and  learned  Lord  is  fully  borne  out  by  the  terms  of  the 
judgment,  which  were,  that,  "  according  to  the  just  construction  and 
true  meaning  of  the  last  disposition  and  settlement,  executed  in 
March  1830  by  Thomas  Nimmo,  deceased,  the  provision  of  £1000 
therein  appointed  for  the  said  Elizabeth  is  not  to  be  taken  as  a 
separate  and  additional  provision  to  that  of  the  same  amount  already 
appointed  to  her  in  her  marriage-contract  of  November  1825/'  (Q 
The  opinions  of  the  judges,  however,  do  not  throw  much  light  upon 
the  law  of  satisfaction.     The  Lord  Justice-Clerk  and  Lord  Mon- 


(t)  Nimmo  in  R.  &  S.  of  Attchinblane, 
29  June  1841,  8  D.  1109. 


(A?)  In  Kippen  v.  Kipperis  TV.,  8  Macq. 
286. 

(I)  8  D.  1111. 
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creiff  refer  to  the  dictum  of  Erskine  cited  in  the  previous  section  ; 
but  the  Court  appear  not  to  have  decided  the  case  upon  any  fixed 
presumption  or  rule  of  interpretation,  but  to  have  dealt  with  it 
rather  as  a  question  of  intention. 

878.  Where  a  legacy  or  donation  is  given  in  satisfaction  of  a 
provision,  but  subject  to  a  different  destination,  it  would  seem  that, 
to  the  extent  of  the  value  of  the  provision^  the  original  destination 
must  be  held  to  be  in  force,  (m)  A  very  distinct  opinion  to  this 
effect  was  intimated  by  Lord  Moncreiff  in  the  case  last  referred 
to.  (n)  The  cases  to  which  reference  has  hitherto  been  made,  relate 
to  money  provisions  payable  either  by  the  granter's  executors,  or 
charged  upon  his  heritable  estate.  It  was  settled  by  the  House  of 
Lords,  in  an  early  case,(o)  that  a  son,  by  accepting  a  disposition  of 
his  father's  landed  estate,  is  not  deprived  of  his  right  to  a  share  of  a 
money  provision  constituted  by  the  father's  contract  of  marriage,  (p) 
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(m)  Murray  v.  Murray,  17  May  1826,  4 
Sh.  689,  N.  E.  596;  Beattiet  Trs.  v.  Cooper's 
Trs.,  14  Feb.  1862,  24  D.  619,  see  p.  582 ; 
Haig  v.  Haig,  14  Feb.  1857,  19  D.  449. 

(n)  Nimrnos  case,  3  D.  1120. 

(o)  Prinyle  v.  Pringle,  M.  11,446,  5  Br. 
Sup.  698 ;  Elch.  "  Mutual  Contract,"  No. 
15 ;  see  Lord  Car  droit  v.  E.  of  Mar,  1639, 
M.  11,440. 

(p)  It  were  much  to  be  desired  that 
some  intelligible  principles  of  interpreta- 
tion could  be  laid  down  with  reference  to 
the  doctrine  of  ademption.  The  judges  of 
the  last  century  were  consistent ;  for  they 
made  every  other  consideration  bend  to  the 
rule,  "  debitor  non  prasumitur  donare." 
In  more  modern  times,  it  was  seen  that 
the  rigorous  application  of  the  maxim  as 
a  presumption  of  law  would  occasionally 
have  the  effect  of  defeating  the  intention  ; 
and  accordingly  it  is  now  reduced  to  a  pre- 
sumption of  fact,  capable  of  being  re- 
dargued by  evidence  of  a  contrary  inten- 
tion. Such  evidence,  however,  must  be 
found  within  the  settlement  itself,  and 
must  depend'upon  a  comparison  of  the  two 
settlements,  the  differences  in  their  condi- 
tions and  limitations,  the  amount  of  the 
provisions,  etc.;  or  on  a  comparison  be- 
tween the  modes  in  which  the  settlor  has 
dealt  with  the  child  whose  provisions  are 
in  question,  and  his  other  children.  It  is 
therefore  susceptible  of  analysis.  The 
tendency  and  value  of  the  different  ele- 
ments may  be  fixed,  and  the  result  of  the 
different  combinations  estimated.     Some 


such  process  at  least  ought  to  be  attempted 
whenever  a  case  is  decided  on  specialties 
contrary  to  the  tenor  of  the  presumption ; 
so  that  the  interpretation  of  similar  settle- 
ments in  future  may  be  removed  as  far  as 
possible  from  the  bias  or  caprice  of  indi- 
vidual minds.  Some  progress  in  this  direc- 
tion has  already  been  made  in  England, 
as  will  be  seen  from  the  following  sketch 
of  the  more  important  points  decided ;  the 
materials  having  been  drawn  from  a  work, 
the  value  of  which  we  have  frequently  had 
occasion  to  acknowledge,  Messrs  White  and 
Tudor's  Leading  Cases : — 

1.  The  general  rule  is,  that  whera  a 
legacy  is  given  by  a  parent,  or  a  person 
standing  in  loco  parentis,  as  great  as,  or 
greater  than,  a  portion  or  provision  pre- 
viously secured  to  the  legatee,  there  is  a 
presumption  that  it  is  given  in  satisfaction ; 
Hinchcliffe  v.  Hinchcliffe,  8  Ves.  616,  and 
cases  cited  2  Wh.  &  T.,  3d  ed.  p.  854;  and 
though  the  legacy  is  not  so  great  as  the 
portion,  it  is  still  presumed  to  have  been 
intended  as  a  satisfaction  pro  (onto.  A 
slight  difference  in  the  destination  is  not 
regarded.  Thus,  in  Lady  Thynne  v.  Earl 
ofQlengaU,  2  H.  L.  Ca.  131,  a  father  having 
agreed  to  settle  £100,000  Consolidated  Stock 
upon  his  daughter,  transferred  one-third 
part  thereof  to  the  trustees  of  the  settle- 
ment, and  gave  them  his  bond  for  the  re- 
mainder, prestable  at  his  death  ;  the  stock 
to  be  held  by  the  trustees  in  trust  for  the 
daughter's  separate  use  for  life,  and  after 
her  death,  for  the  children  of  the  marriage, 
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870.  It  can  scarcely  be  necessary  to  add,  that  if  a  testator  ex- 
pressly declare  that  the  sums  thereby  bequeathed  to  his  widow  or 
family  are  additional  to  those  which  he  has  previously  bound  him- 
self to  pay  by  his  marriage-contract,  the  latter  cannot  be  held  to  be 
satisfied  by  the  former.  The  contrary,  however,  was  seriously  main- 
tained, both  in  the  Court  of  Session  and  on  appeal,  in  a  compara- 
tively recent  case ;  the  argument  being,  that  as  the  husband's  father 
was  a  joint  obligant  with  him  in  the  marriage-contract  provision, 
the  son  should  be  regarded  as  the  primary  obligant,  and  as  intend- 
ing to  discharge  that  obligation  out  of  the  first  of  his  testamentary 
dispositions.  But  the  Courts  had  no  hesitation  in  giving  effect  to 
the  declared  intention  of  the  testator,  (q) 


as  the  husband  and  she  should  jointly  ap- 
point The  father  afterwards  by  will  gave 
to  his  trustees,  in  trust  for  his  daughter's 
separate  use  for  life,  remainder  for  her 
children  (without  restriction  to  that  mar- 
riage), as  she  should  appoint,  a  moiety  of 
the  residue  of  his  personal  estate.  The 
House  of  Lords,  affirming  Lord  Langdale's 
decision,  held  that  the  moiety  of  the  re- 
sidue was  in  satisfaction  of  the  obligation 
to  transfer  the  balance  of  the  sum  of  stock 
provided  for  the  lady's  marriage,  notwith- 
standing the  difference  in  the  trusts. 

2.  The  presumption  that  the  gift  is  in 
satisfaction,  may  be  repelled  by  intrinsic 
evidence,  showing  an  intention  to  give  a 
double  portion ;  Lethbridge  v.  Thurlow,  15 
fieav.  834.  Again,  a  radical  difference  in 
the  nature  of  the  provisions  will  suffice  to 
overcome  the  presumption.  A  contingent 
interest  in  a  legacy  is,  for  obvious  reasons, 
not  held  to  be  in  satisfaction  of  a  vested 
interest  or  provision ;  BtUaeit  v.  Uthwatt, 
1  Atk.  426 ;  Banbury  v.  Banbury,  2  Br. 
C.  Ga.  852.  It  seems  to  have  been  laid 
down  in  several  of  the  older  cases  (2  Wh. 
&  T.,  8d  ed.  856-7),  that  a  legacy  charged 
on  land  was  not  to  be  considered  as  a 
satisfaction  for  money,  nor  a  pecuniary 
legacy,  for  land ;  but  this  distinction  was 
disregarded  by  Sir  W.  Grant  in  Bengough 
v.  Walker,  15  Ves.  507.  A  declaration  in 
the  settlement  constituting  the  provision, 
that  an  advancement  by  the  parent  in  his 


lifetime  is  to  be  taken  in  satisfaction,  does 
not  exclude  the  presumption  of  satisfaction 
by  a  legacy.  But  a  share  of  intestate  suc- 
cession is  not  taken  to  be  in  satisfaction  of 
a  provision ;  for  in  this  case  there  is  no 
room  for  presumed  intention ;  Twisden  v. 
Twisden,  9  Ves.  418. 

8.  A  second  provision  may  in  some  cases 
be  presumed  to  be  in  satisfaction  of  the 
first ;  Davie  v.  Chambers,  3  Jur.  N.  S.  297 ; 
but  the  presumption  is  weaker  than  in  the 
case  of  satisfaction  under  a  testamentary 
bequest,  where  the  testator  is  professedly 
disposing  of  his  whole  property ;  Palmer  ▼. 
Newell,  20  Beav.  82, 40,  per  Sir  J.  Bomilly, 
M.-R. 

4.  Legacies  by  strangers,  not  »  loeo 
parentis,  are  only  held  to  be  in  satisfaction 
of  prior  provisions  when  given  for  the  same 
purpose,  e.g.,  to  buy  a  particular  house,  to 
purchase  a  commission,  etc,  ex  parte  Pye, 
18  Ves.  140 ;  Monek  v.  Month,  1  Ball  &  B. 
808.  In  this  class  of  cases,  the  principles 
of  interpretation  appropriate  to  the  case  of 
double  legacies  would  seem  to  be  applicable. 
See  2  Wh.  &  T.  L.  C,  3d  ed.  p.  849  et  teq. 

(?)  Cruihshank's  TV*,  v.  Cruihshanh,  24 
April  1845, 4  Bell,  179,  affirming  5  D.  783. 
Similarly,  where  a  testamentary  provision 
is  expressly  given  in  satisfaction  of  a  mar- 
riage-contract  provision,  the  grantee  must 
elect  between  them ;  Campbell  v.  Campbell, 
14  Jan.  1865,  8  Macph.  860;  Barveys  Trt. 
v.  Barveys  Trs.,  80  Jan.  1862, 1  Macph.  845. 
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CHAPTER  XXV. 

SECTION  III. 
SATISFACTION  OF  DEBTS  BY  LEGACIES. 

880.  The  class  of  cases  which  we  are  about  to  consider  is  die-  How  far  the 
tinguished  from  those  which  were  the  subject  of  the  last  section  ^^tEsumitw 
by  the  nature  of  the  consideration  forming  the  counterpart  of  the  SSTto"^** 
debt,  which  is  necessarily  an  important  circumstance  when  the  in-  ^TJOT  o£ 
tention  of  the  granter  is  in  view.     Marriage-contract  provisions,  it 

is  to  be  observed,  although  onerous  in  the  sense  of  being  obligatory, 
are  granted  for  a  rational  as  distinguished  from  a  lucrative  con- 
sideration ;  and  there  is  therefore  more  reason  for  the  presumption 
that  the  granter  means  to  include  such  provisions  in  the  amount 
which  he  provides  to  his  children  in  the  ultimate  settlement  and 
disposal  of  his  succession.  In  the  case  of  a  bequest  by  a  debtor, 
the  presumption  is  weaker.  Prima  facie,  it  is  less  likely  that  a 
testator,  while  professing  to  bestow  a  gift  on  the  object  of  his  fa- 
vour, is  in  fact  only  providing  for  the  payment  of  a  lawful  debt. 
Accordingly,  it  will  be  seen  that  in  this  class  of  cases,  although 
the  presumption  expressed  in  the  maxim  debitor  non  prcesumitur 
donare  holds  good  as  an  abstract  rule,  yet  it  is  to  be  received  in  no 
stronger  sense  than  as  throwing  upon  the  legatee  the  onus  of  show- 
ing that  there  was  in  fact  an  intention  to  bequeath — a  fact  which, 
in  most  cases,  may  easily  be  established  from  the  terms  of  the  be- 
quest. 

881.  The  weakness  of  the  presumption  against  donation  in  this  Although  it 
class  of  cases,  is  sufficiently  apparent  from  the  circumstance  that  Sported  ewes 
in  almost  all  the  cases  that  have  been  presented  for  decision  in  our  2ro£J«re" 

Courts,  it  has  been  held  that  the  intention  of  the  testator  was  to  generally  suffi- 
cient to  over- 
give  the  legacy  in  addition  to  the  debt — a  circumstance  which,  in  come  the  pre- 

the  case  of  Balfour  v.  Balfour's  Tru8tees,(r)  was  strongly  urged  agSLt°donation 

in  support  of  the  proposition,  that  the  use  of  words  of  beqtiest  was  S£  musTST 

in  itself  sufficient  to  overcome  the  presumption  against  donation,  recognised. 

That-  view  of  the  law,  however,  was  inconsistent  with  former  pre-  BaIfour>$  Tn. 

cedents,  and  was  expressly  overruled.     "  From  the  nature  of  the 

thing,"  said  Lord  Moncreiff,  "  the  maxim  must  comprehend  cases 

in  which  that  which  is  done  would  in  itself  import  and  have  effect 

as  a  donation  if  the  obligant  or  granter  were  not  at  the  time  debtor 

to  the  grantee.     The  maxim  would  have  no  meaning  if  it  did  not 

(r)  Balfour  v.  Balfour's  Trs.t  infra,  4  D.  very  ancient  date ;  and  as  the  grounds  of 

1044.   See,  on  the  subject  generally,  Mor-  the  judicial  verdict  are  rarely  stated,  we 

rison,  voce  "Presumption,"  Div.  iii,  sec-  have  thought  it  unnecessary  to  refer  to 

tions  5  and  7.    The  cases  are  mostly  of  the  cases  in  detail. 
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Doctrine  of  the 
English  and 
Scotch  Uw  on 
this  subject 
contrasted. 


Principle  upon 
which,  in  Scot- 
land, the  pre- 
sumption may 
be  overcome  by 
evidence  of  a 
contrary  inten- 
tion. 


apply  to  such  cases.  The  thing  which  is  not  to  be  presumed  to  be 
donation  where  there  is  a  previous  debt  must  necessarily  be  such, 
in  its  form  and  nature,  that  it  would  import  donation  if  there  were 
no  debt.  .  .  .  Taking  this  view  of  the  principle,  I  can  by  no 
means  come  to  the  opinion  that  it  can  never  take  effect  where  a 
grant,  or  the  appointment  of  a  payment  to  be  made,  is  conceived 
in  the  form  of  a  legacy  or  mortis  causa  settlement."  (*) 

882.  So  far  as  regards  the  rule  of  presumption,  therefore,  our 
law  upon  the  satisfaction  of  debts  is  in  harmony  with  that  of  Eng- 
land; but  with  regard  to  the  manner  and  degree  in  which  that 
presumption  is  binding  upon  the  conscience  of  the  judge,  or  cap- 
able of  disturbing  the  verdict  to  which  the  evidences  of  the  testa- 
tor's intention  would  naturally  lead,  a  difference  of  opinion — more 
marked  perhaps  in  theory  than  in  practice — is  apparent.  It  has 
been  said  that  the  decisions  of  the  Court  of  Chancery  discover  a 
leaning  or  inclination  to  break  through  the  rule,  while  the  tend- 
ency of  the  decisions  of  our  own  Courts  is  rather  to  place  it  in  sub- 
ordination to  the  evidences  of  the  testator's  meaning.  The  tendency 
of  the  English  decisions  is,  we  have  no  doubt,  fairly  represented  by 
the  editor  of  the  Leading  Cases  in  Equity  in  the  following  passage : 
— "  The  rule  as  to  the  presumption  of  the  satisfaction  of  a  debt  by  a 
legacy  is  founded  upon  reasoning  alike  artificial  and  unsatisfactory, 
and  it  has  consequently  met  with  the  censure  of  the  most  eminent 
judges,  who,  although  they  would  not  break  the  rule,  have  at  the 
same  time  said  they  would  not  go  one  jot  further,  and  have  always 
endeavoured  to  lay  hold  of  trifling  circumstances  in  order  to  take 
cases  out  of  it."  (t) 

883.  In  Scotland,  however,  the  presumption  has  never  been  re- 
garded as  artificial  in  its  origin  or  unsatisfactory  in  its  results.  On 
the  contrary,  it  has  been  characterised  as  an  equitable  presumption 
founded  on  the  natural  probability  of  the  debtor's  intention ;  but 
liable  to  exceptions  in  its  application,  wherever  there  is  either  di- 
rect evidence  of  a  purpose  of  donation,  or  circumstances  leading  to 
a  contrary  inference  from  that  in  which  the  rule  consists,  (u)  In 
admitting  evidence  of  a  contrary  intention,  the  Courts  of  Scotland 


(«)  4  D.  1062.  In  the  same  case  it  was 
observed  by  the  Lord  Justice-Clerk  Hope, 
that  having  had  an  opportunity  of  seeing 
the  very  full  notes  of  the  Lord  Justice- 
General  of  the  opinions  of  the  judges  in  the 
cases  of  Spadin  v.  Spadin'*  Trs.,  14  Jan.  1819, 
F.C.,  and  in  Bardie  v.  Kays  TV*.,  17  Jan. 
1821,  F.C.,  he  found  that  all  the  judges  re- 
cognised the  relevancy  of  a  defence  against 


payment  of  a  legacy  founded  upon  the 
legal  presumption  in  question. 

(0  2  Wh.  &  T.  L.  Ca.  888,  8d  ed.  p. 
867 ;  Lady  Thynne  v.  The  Earl  of  Glengatt* 
2  H.  L.  Ca.  158 ;  Richardson  v.  Grcese,  8 
Atk.  65. 

(«)  See  Lord  MoncreifFs  opinion,  4  D. 
1052. 
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do  not  seek  to  confine  the  application  of  the  presumption.     But  al-  chaptkr  xxv. 
lowing  due  weight  to  it,  they  hold  that  it  may  be  displaced  by  more 
direct  and  positive  evidence.     They  do  not  attach  importance  to 
circumstances  which  cannot  bear  on  the  question  of  intention,  with 
the  view  of  escaping  from  the  fair  results  of  a  principle,  the  conse- 
quences of  which  it  may  be  thought  desirable  to  restrict ;  because  the 
presumption  is  merely  a  presumption  of  fact,  and  does  not  preclude 
inquiry  into  the  meaning  of  the  testator.     At  the  same  time,  it  Uncertainty  of 
must  be  confessed  that  the  tendency  of  such  a  principle  of  inter-  quent  upon  the 
pretation  is  to  reduce  the  law  upon  the  whole  matter  to  a  state  of  tnTprindpi! 
great  uncertainty.     The  judgments  in  most  of  the  cases  are  ver- 
dicts ;  and  little  can  be  gathered  from  the  reported  opinions  but  a 
record  of  the  impressions  made  upon  individual  minds  by  the  gene- 
ral tenor  of  the  deeds  which  were  the  subject  of  construction.     In 
this  state  of  the  law,  all  that  can  be  attempted  is  to  point  out  the 
circumstances  which  have  been  considered  to  militate  against  the 
presumption  expressed  in  the  brocard,  and  which,  when  combined 
with  other  circumstances  of  a  similar  tendency,  will  effectually 
overcome  it. 

884.  In  the  first  place,  it  would  seem  that  no  weight  is  to  be  General  direc- 
attached  to  a  circumstance  which  in  England  has  been  held  fatal  immatonS  to 
to  the  presumption — viz.,  that  the  trust-deed  contains  a  direction  ^iSn"  °f 
to  pay  debts,  and  that  such  direction  precedes  the  order  to  pay 
legacies ;  for,  as  has  been  justly  observed,  every  settlement  implies 
such  a  direction  ;  and  the  obligation  of  the  trustees  to  pay  debts, 
and  to  account  for  the  funds  to  creditors,  receives  no  additional 
strength  from  the  testators  injunction. (x)     It  was  observed,  in  the  Presumption  for 
leading  case,  that  differences  as  to  the  term  of  payment  are  of  no  overcom©°by 
great  importance  to  the  question. (y)     And  this  seems  just;  be- JJ^"" ^" to 
cause  a  testator  may  mean  that  a  legacy  should  be  taken  in  satis-  ment- 
faction  of  the  debt,  although  the  time  of  payment  is  postponed,  if 

(x)  Per  Lord  J.-C.  Hope  in  Balfour  v.  granddaughter,  to  whom  he  was  indebted 

Balfour'*  7rs.t  4  D.  1054.     In  England  it  to  the  same  amount.    Here,  said  Sir  John 

was  settled  by  the  case  of  Chancey,  a  lead-  Romilly,  M.-Ii.,  there  was  an  express  direc- 

ing  authority  on   this  subject,   that  the  tion  to  pay  both  the  debts  and  the  lega- 

Court  was  bound  to  infer,  from  an  express-  cies :  the  testator  may  have  supposed  that 

ed  direction  for  payment  of  debts  and  lega-  his  granddaughter  could  not  take  both  the 

cies,  that  it  was  the  intention  of  the  tes-  debt  and  the  legacy ;  but  if  so,  he  had 

tator  that  both  the  debt  and  the  legacy  failed  to  express  his    intention.       Both 

should  be  paid  to  the  creditor ;  1  P.  Wms.  sums  were  held  to  be  due.     It  seems  that 

408 ;  and  see  Richardson  v.  Cheese,  8  Atk.  a  direction  to  pay  debts  without  mention- 

65 ;  Field  v.  MoUin,  Dick.  548 ;  Hailes  v.  ing  legacies  is  not  sufficient  to  rebut  the 

Darell,  8  Beav.  824,  882.     In  Jeffrie*  v.  presumption   against  donation;   Edmunds 

Michell,  20  Beav.   15,  the  testator  gave,  v.  Low,  8  K.  &  J.  818,821 ;  Rowev.Rowe, 

after  payment  of  his  debts,  certain  legacies,  2  De  G.  &  Sm.  297,  298. 

and  amongst  others  a  legacy  of  £150  to  his  (y)  4  D.  1055. 
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Legacy  with  ft 
destination  over 
not  prrcumed  to 
be  in  satisfaction 
of  a  debt. 


Legacy  given 
subject  to  a  con- 
dition not  pre- 
sumed to  be  in 
satisfaction  of 
deut. 


Spwlen'a  Tn. 
v.  Spaden. 


the  loss  of  interest  consequent  upon  postponement  is  compensated 
by  a  considerable  addition  to  the  principal  sum.(z) 

885.  The  fact  that  there  is  an  ulterior  destination  of  the  legacy 
to  a  different  person,  or  to  a  different  class  of  heirs  from  those  who 
would  be  entitled  to  claim  payment  of  the  debt,  is  an  element  of 
great  importance,  and  will  in  general  be  sufficient  to  overcome  the 
presumption  ;  for,  in  the  case  supposed,  if  the  original  legatee  pre- 
decease the  testator,  there  is  then  no  longer  any  concursus  debiti  et 
crediti.  The  possibility  of  the  right  to  the  two  claims  coming  to 
be  vested  in  different  persons,  must  be  held  to  have  been  within 
the  contemplation  of  the  testator.  This,  in  fact,  was  the  only  ground 
in  the  leading  case  of  Balfour  v.  Balfour  8  Tru8tees(a)  for  taking  the 
legacy  out  of  the  rule.  The  testatrix  was  indebted  to  her  brother 
in  the  sum  of  £3000,  which  he  had  advanced,  in  conformity  with 
the  wishes  of  his  father,  to  enable  her  to  purchase  a  house ;  and 
having  afterwards  acquired  a  large  fortune,  she  bequeathed,  first, 
£16,000,  and  afterwards,  by  a  codicil,  £20,000  to  this  brother.  The 
money  advanced  for  the  purchase  of  the  house  was  considered  to  be 
a  heritable  debt,  while  the  legacy  of  £20,000  was  of  course  charge- 
able against  the  executry  estate,  and  the  destination  was  to  "  heirs, 
executors,  and  assignees."  The  destinations  being  to  a  different 
order  of  heirs,  the  Court  held  that  the  debt  was  payable  in  addition 
to  the  legacies. 

886.  If  the  legacy  is  given  upon  a  condition,  it  is  to  be  presum- 
ed that  the  testator  did  not  intend  it  to  be  in  satisfaction  of  the 
debt ;  for  he  could  not  suppose  that  he  was  entitled  to  adject  con- 
ditions to  an  obligation,  the  fulfillment  of  which  might  be  uncondi- 
tionally enforced.  This  was  the  principle  of  the  decision  in  Hunter 
v.  Nicol8on,(b)  where  a  legacy  of  £1000,  given  by  a  father  to  his 
daughter  on  condition  that  he  should  succeed  in  recovering  his 
share  of  the  succession  of  his  deceased  brother,  was  held  not  to  be 
given  in  satisfaction  of  a  claim  for  £1000,  arising  upon  a  verbal 
promise  to  pay  that  sum  made  on  the  occasion  of  her  marriage. 
Postponement  to  an  indefinite  time  is  virtually  a  condition,  and 
has  been  held  sufficient  to  rebut  the  presumption  for  satisfaction. 

887.  In  Spaderis  Trs.  v.  Spaden,{c)  the  testator  left  a  legacy  of 

(«)  The  cases  in  which  differences  in  re-      infra,  §  887,  as  to  how  far  the  presumption 


gard  to  the  time  of  payment  were  held  of 
essential  importance  are  somewhat  anti- 
quated ;  and  we  are  not  satisfied  that  such 
circumstances  would  receive  the  same  consi- 
deration from  the  Court  of  Chancery  now, 
if  an  opportunity  were  afforded  of  reconsi* 
dering  the  point.  See,  however,  Spaden 
v.  Spaden'8  Trs.,  1  Sh.  (Ap.  Ca.)  164,  cited 


may  be  repelled  in  the  case  of  a  postpone- 
ment for  an  indefinite  period  of  time. 

(*)  Balfour  v.  Balfour's  Trs.,  10  March 
1842,  4  D.  1044  ;  see  Ritchie  v.  Ritchie,  6 
June  1868,  20  D.  1098. 

(6)  Hunter  v.  NieoUon,  29  Nov.  1886,16 
Sh.  159. 

(c)  Spaden  9  Tr9.  v.  Spadtv,  5  July  1822, 
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£300  to  his  foreman,  to  be  paid  to  him  at  the  first  term  after  the  chapter  xxv. 
decease  of  his  mother.  The  legatee  claimed  in  addition  to  the  legacy 
a  suni  of  £500,  alleged  to  be  partly  for  money  advanced,  and  partly 
as  remuneration  for  services  rendered.  The  Court,  and  Lord  Eldon 
on  appeal,  were  of  opinion  that  the  maxim  debitor  non  prcemmitur 
donare  did  not  apply  to  this  case,  chiefly  on  the  ground  that  the 
deceased  owed  the  petitioner  a  debt  at  his  death,  as  had  been  now 
ascertained  by  the  Court ;  that  a  person  could  not  intend  to  pay  a 
debt  by  a  legacy,  payment  of  which  was  postponed  to  an  indefinite 
distant  period ;  and  that  the  deceased  specially  directed  that  all  his 
debts  should  be  paid  before  this  legacy,  (d) 

888.  Lastly,  where  the  legacy  and  the  debt  are  not  ejusdem  Legacy  not  held 

•  *r  j_i_  *  *±.  j    j.t         ii  r*       j  to  be  in  satisfac- 

generiSj  e.g.,  if  the  one  is  an  annuity  and  the  other  a  nxed  sum,  tion  unless  it  is 
the  inference  as  to  the  testator's  intention  is  the  same  as  in  the  case  ^^X^debt* 
of  double  legacies.     As  the  one  sum  cannot  be  directly  and  im- 
mediately applied  in  satisfaction  of  the  other,  it  is  presumed  that 
there  was  no  intention  to  adeem,  and  both  are  payable,  (e) 

889.  The  principle  admits  of  being  further  illustrated  by  the  Application  of 
cases  where  claims  against  a  husbands  estate  for  the  wife's  share  cUim"forPwif?s 
of  executry  have  been  met  by  the  plea  of  satisfaction  in  consequence  ?hare  of  g0?ds 

*  .  .  m  communion. 

of  the  husband  having  left  a  legacy  or  provision  to  the  claimant. 
As  in  this  class  of  cases  the  debt  is  due  by  the  husband  in  a  special 
character,  namely,  as  executor  or  intromitter  with  his  wife's  succes- 
sion, it  may  be  doubted  whether  there  is  any  proper  concourse  be- 
tween the  two  claims,  so  as  to  admit  of  the  application  of  the 
maxim. 

890.  The  leading  case  is  Hardie  v.  Kay's  Trs.f(f)  where  the  Leading  cases, 
claim  was  not  held  to  be  satisfied  by  the  legacy.     The  subsequent 

case  of  Cullen  v.  Wemyssig)  went  upon  the  plea  of  mora ;  and  in 
Sinclair  v.  Borison's  Executor,  the  legacy  to  the  testator's  daughter 
was  expressly  declared  to  be  inclusive  of  her  mother's  share,  and 
presumption  was  thus  excluded.  (A)  In  an  early  case,  however,  the 
presumption  was  admitted  to  the  extent  of  holding  a  claim  by  a 
daughter  against  her  father,  as  executor  of  her  grandfather's  will, 
satisfied  by  a  provision  which  he  had  granted  to  her  inter  vivos.(i) 

lSh.(Ap.Ca.)  164,  affirming,  on  this  point  (g)  CuUen  v.  Wemyss,  16  Nov.  1838,  1 

only,  14  Jan.  1819,  F.  0.  D.  32. 

(d)  1  Sh.  (Ap.  Ca.)  167.  (k)  Sinclair  v.  Ronton,  11  Dec.  1852, 15 

(*)  M'Vowall  v.  Gordon,  10  July  1833,  D.  212. 

11  Sh.  952.  (•)  Fife  v.  Kicolton,  1751,  M.  2809.   On 

(/)  Uardie  v.  Kays  Trs.,  17  Jan.  1821,  the  subject  see  chapter  6,  sect.  1,  in  fin. 
F.C. 
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Whether  the 
rule  debitor  turn 
prastumitur 
donate  is  Ap- 
plicable to  the 
satisfaction  of 
legacies  by  ad- 
vances. 


Advances  by  a 


SATISFACTION  OF  LEGACIES  AND  PROVISIONS  BY  ADVANCES.  (±) 

891.  The  cases  to  which  we  refer  are  those  in  which  a  settlor 
or  testator,  after  making  a  testamentary  provision  in  favour  of  a 
child  or  legatee,  makes  advances  to  the  same  individual  in  the 
shape  of  pecuniary  payments  during  his  lifetime.  In  this  class  of 
cases,  it  would  seem  the  presumption  debitor  non  prcesumitur  don<tre 
would  not  apply  ;  for  even  in  the  case  of  an  onerous  provision,  e.g., 
an  obligation  undertaken  in  a  marriage-contract,  the  father  is  not 
a  debtor  to  the  child  at  the  time  of  making  the  advance,  the  obli- 
gation being  in  the  case  supposed  only  prestable  at  his  death,  and 
payable  out  of  his  free  estate. 

892.  This  peculiarity,  affecting  the  satisfaction  of  provisions  by 
^^MolSmSb.  advances,  was  pointed  out  by  Lord  Murray  in  his  interlocutor  in 
Scou  t.  Scott.    j$cott  v#  Scott,(I)  reporting  the  case  to  the  Second  Division  of  the 

Court.     In  that  case,  a  father,  by  his  postnuptial  contract  of  mar- 
riage, bound  his  estate  in  payment  of  a  sum  of  £3000  to  each  of 
his  daughters,  payable  at  the  first  term  after  his  death,  with  inter- 
est from  that  term  until  payment,  declaring  that  the  provisions 
should  be  in  full  satisfaction  of  legitim  and  executry ;  and  by  a 
subsequent  trust-deed  his  general  estate  was  made  liable  to  relieve 
his  heirs  of  entail  of  the  amount  of  the  provisions  in  question.    One 
of  the  settlor's  daughters  having  become  a  widow  during  her  father's 
lifetime,  and  being  without  the  means  of  supporting  herself  and 
family,  an  annual  allowance  was  given  to  her  by  her  father,  from 
whom  she  also  had  the  use,  rent  free,  of  a  house  and  farm.    The  sums 
which  were  advanced  to  her  amounted  in  all  to  about  £1300,  as  ap- 
peared from  entries  in  the  father's  day-book,  some  of  which  were 
also  transferred  in  his  ledger  into  an  account  opened  in  her  name. 
On  the  part  of  the  lady's  brother,  who  succeeded  to  the  entailed 
estates,  it  was  maintained  that  the  provision  in  her  favour  had  been 


(k)  A  debt  due  to  a  deceased  person  by 
the  party  who  succeeds  as  his  legal  repre- 
sentative is  extinguished  by  confusion,  al- 
though action  has  been  raised  upon  it  in 
the  lifetime  of  the  defunct.  Creditors 
therefore  cannot  claim  it  as  assets  of  the 
defunct's  estate ;  Elder  v.  Watson,  2  July 
1859,  21  D.  1122. 

(I)  Scott  v.  Scott,  2  June  1846, 8  D.  791, 
796.  Compare  this  case  with  White  v. 
White,  28  Jan.  1841,  8  D.  468,  where  pro- 
perty purchased  for  the  grantor's  sons  in 


order  to  give  them  an  electoral  qualifica- 
tion, was  held  to  be  a  donation,  and  not 
imputable  towards  the  sons'  shares  in  the 
succession.  Advances  by  a  father  to  a  son 
were' held  not  to  be  given  in  satisfaction 
of  bonds  of  provision  in  Erskine  v.  Erskine, 
24  May  1827,  6  Sh.  697,  N.  E.  650,  and 
Miller**  Tr$.  v.  Miller,  28  Feb.  1848,  10  D. 
767 :  eecue  in  Burrell  v.  BurreU,  15  May 
1828,  6  Sh.  801,'where  a  bill  was  taken  for 
the  sum  advanced. 
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satisfied  to  a  considerable  extent  by  the  advances  in  question  ;  as,  qhaptib  xxt. 

after  giving  credit  to  her  for  an  annuity  varying  from  £45  to  £30, 

which  it  appeared  from  certain  memoranda  left  by  the  father,  that 

he  had  intended  to  settle  upon  her  as  an  additional  provision,  there 

remained  advances  in  excess  of  the  annuity  to  the  extent  of  nearly 

JE500.     The  judges  of  the  Second  Division  were  divided  as  to  the 

applicability  of  the  presumption  against  donation.(w)    In  substance, 

however,  the  Court  seem  to  have  acquiesced  in  the  opinion  indicated 

by  the  Lord  Ordinary ;  because  in  the  consideration  which  they 

gave  to  the  facts  of  the  case,  no  weight  whatever  appears  to  have 

been  attached  to  the  presumption.     The  ratio  of  the  decision  ap-  Such  advance* 

pears  to  have  been  that  there  was  no  evidence  of  an  intention  to  jn  satisfaction  of 

impute  the  advances  in  satisfaction  of  the  provision.     The  entry  of  lh?reVev1a>nc« 

the  advances  in  the  father's  books  was  held  in  this,  as  in  the  older  of  to*1**011- 

cases,  (n)  not  to  be  decisive  of  the  intention  to  keep  up  the  advances 

as  a  debt,  because  such  entries  would  be  made  by  a  person  in  the 

habit  of  keeping  an  account  of  his  personal  expenditure,  for  the 

purpose  of  showing  what  had  been  done  with  the  money. 

893.  It  was  observed  by  the  Lord  Justice-Clerk,  (o)  in  comment-  Lord  Eidon's 
ing  upon  the  case  of  Miller  v.  Miller,  that  the  application  of  the  $$&*** miter. 
maxim  debitor  non  praesumitur  dotiare  had  been  recognised  in  the 
latter  case  by  the  House  of  Lords.  Lord  Eldon,  however,  did  not 
directly  refer  to  the  maxim,  nor  does  it  appear  to  us  that  the  ques- 
tion of  its  application  was  raised  before  him.(p)  The  question  was 
as  to  the  power  of  a  father  to  make  additional  provisions  to  his 
younger  children,  after  having  bound  himself  in  his  eldest  son's 
contract  of  marriage  to  convey  the  whole  estate  to  him,  under  bur- 
den of  the  provisions  made  by  him  for  his  younger  children.  The 
judgment  of  the  House  was  to  the  effect  that  the  provisions  therein 
referred  to  were  provisions  already  made,  and  that  subsequent  pro- 
visions intuitu  mortis  were  either  to  be  considered  as  a  violation  of 
the  contract,  or  as  being  in  satisfaction  of  the  provisions  made  for 
the  same  children  by  deeds  executed  before  the  date  of  the  marriage- 
contract.     But  as  to  advances  or  payments  of  money  inter  vivos,  it 


(m)  See  the  opinions  of  Ix>rd  J.-C.  Hope 
and  Lord  Cockburn  (8  D.  799,  806),  who 
thought  that  the  maxim  applied  generally, 
but  was  excluded  by  the  circumstances  of 
the  case.  Lord  Medwyn,  on  the  contrary, 
thought  that  the  presumption  was  excluded, 
on  the  ground  that  Mr  Scott  was  neither 
by  legal  or  voluntary  obligation  a  debtor 
to  his  daughter ;  and  added  that  such  pay- 
ments could  not  be  set  off  against  a  debt 
due  after  death,  unless  under  very  peculiar 


circumstances  of  explanation  and  agree- 
ment on  both  sides. 

(n)  Campbell  v.  M'AlUter,  18  Jan.  1827, 
6  Sh.  219,  N.  E.  204 ;  M'DougalV*  Ore.  v. 
M'Dougall,  81  Jan.  1804,  M.  "Bankrupt," 
App.  No.  21 ;  Drummond  v.  Swat/ne,  28  Jan. 
1884,  12  Sh.  842. 

(o)  8  D.  799. 

(p)  See  the  case,  Miller  v.  Miller \  80 
July  1822, 1  Sh.  (Ap.  Ca.)  808. 
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authorities:  no 
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satisfaction  by 
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Rule  as  to  ad- 
vances by  a  per- 
son not  standing 
iu  loco  parentis. 


Effect  of  express 
declaration  that 
advances  are  to 
be  taken  as  in 
satisfaction  of 
legacy  or  provi- 
sion. 


was  expressly  found  that  such  payments,  not  being  of  the  nature  of 
permanent  provisions,  "  ought  not  to  be  considered  as  in  extinction 
or  satisfaction  of  the  provisions  so  made  for  the  children  previous 
to  the  said  marriage-contract,  and  intended  to  take  effect  on  Mr 
Miller's  death."(?) 

891.  On  the  whole,  it  may  be  concluded  that  there  is  no  positive 
presumption  that  advances  made  by  a  father  to  a  child  are  designed 
as  anticipatory  payments  of  the  provisions  in  his  favour  contained 
in  his  settlements,  but  that  slight  evidence  of  such  an  intention  on 
the  part  of  the  father  will  be  sufficient  to  raise  a  presumption  ;  (r) 
the  question  always  being,  whether  the  father  intended  a  donation 
or  a  loan.  The  cases  of  Robertson  v.  Robertson's  Trs.  and  Webster 
v.  Rettiet(t)  where  the  point  was  raised  in  a  question  with  other 
children  claiming  legitim,  may  be  consulted  with  reference  to  the 
kind  of  evidence  sufficient  to  establish  an  intention  to  impute  ad- 
vances to  a  son  in  satisfaction  of  his  interest  in  the  succession. 

895.  In  the  case  of  advances  by  a  person  not  standing  in  loco 
parentis,  the  general  presumption  against  donation  comes  into  oper- 
ation. In  this  class  of  cases,  accordingly,  advances  are  regarded  as 
loans  in  the  absence  of  proof  to  the  contrary,  and,  as  such,  may  be 
recovered  by  the  grantees  executors  or  imputed  in  satisfaction  of 
the  donee's  interest  in  the  succession,  (t) 

896.  If  a  testator  declare  by  his  will  or  deed  of  provision  that 
advances  made  in  his  lifetime  shall  be  taken  in  satisfaction  of  the 
provision,  any  question  that  might  arise  as  to  the  presumption  ap- 
plicable to  the  circumstances  is  obviated  by  the  express  terms  of 
the  declaration.  Hutchison  v.  Skeltonfu)  is  an  authority  on  the 
construction  of  this  very  common  form  of  provision.  The  testator, 
by  his  trust  settlement,  provided  to  each  of  his  daughters  the  sum 
of  £1500,  to  be  secured,  with  interest,  at  his  death,  to  the  daughters 
for  their  liferent  use,  exclusive  of  the  husbands'  jus  mariti,  and  to 
their  children  respectively  in  fee,  subject  to  the  provision  "  that 
whatever  sum  or  sums  have  already  been  paid,  or  may  in  my  life- 
time hereafter  be  paid,  to  any  or  either  of  my  said  children,  whether 
sons  or  daughters,  and  vouched  by  receipt  or  other  written  docu- 


(q)  1  Sh.  (Ap.  Ca.)  816. 

(r)  Conversely,  where  an  advance  is  given 
on  an  occasion  when  it  is  usual  for  a  parent 
to  make  a  donation  to  his  child,  e.g.,  to  a 
daughter  on  her  marriage,  it  will  not  be 
held  to  be  in  satisfaction  of  a  provision 
which  the  parent  was  under  an  antecedent 
obligation  to  grant ;  Greenock  Banking  Co, 
v.  Smith,  17  July  1844,  6  D.  1840. 

(a)  Robertson  v.  Robertsons  Trs.,  15  Feb. 


1888, 16  Sh.  554 ;  Webster  v.  Ret  tie,  4  June 
1859,  21  D.  915. 

(t)  Buchanan  v.  MoUison,  16  June  1824, 
2  Sh.  (Ap.  Ca.)  445  ;  Murray  v.  Murray,  6 
Dec.  1848,  6  D.  176  ;  and  see  Fyfe  v. 
KedsUe,  6  March  1847,  9  D.  858. 

(u)  Hutchison  v.  Skelton,  18  July  1856, 
2  Macq.  492,  reversing  15  D.  570 ;  Berry 
v.  Downie,  10  July  1889, 1  D.  1216 ;  Cairns 
v.  Cairns,  11  March  1829,  7  Sh.  571. 
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meiit,  or  entered  to  their  debit  in  my  ledger  or  other  account-book,  qhaptbb  ixv. 
shall  be  held  and  accounted,  without  reckoning  interest  thereon,  as 
so  much  of  the  provision  falling  to  such  child  or  children  under  this 
deed  of  settlement."    To  one  of  his  daughters  the  testator  had  ad- 
vanced £1000  in  his  lifetime  ;  and  the  First  Division  of  the  Court 
of  Session  were  of  opinion  that  this  sum  could  not  be  taken  as  in 
satisfaction  of  the  testamentary  provision,  as  it  was  no  satisfaction 
to  the  children  of  that  daughter  that  their  mother  had  received 
payment  of  the  provision  in  advance.     But  the  House  of  Lords  re-  in  snch  cases, 
versed  the  decision,  holding  that  where  the  intention  to  satisfy  a  Slighter  and 
provision  to  a  family  by  advances  to  the  parent  was  expressly  de-  m^be1  wSLfied 
clared,  the  circumstance  that  the  children  received  no  benefit  from  b7  "dances  to 
the  advance  was  immaterial.     As  to  the  reasonableness  of  the  de-  herself. 
claration  which  the  testator  had  made,  his  intention  evidently  was 
to  deal  equally  with  all  the  members  of  his  family — an  intention 
which  would  be  defeated  were  one  of  the  daughters  allowed  to  take 
the  benefit  of  the  advance  without  imputing  it  in  satisfaction  of  the 
disposition  in  her  favour,  (a?) 

(x)  2  Macq.  49 7,  per  Lord  Ch.  Cran worth,  cent  cases  of  Ravenscroft  v.  Jones,  83  L.  J. 

Cases  of  the  kind  considered  in  this  section  Ch.  482 ;  and  Nevin  v.  Drytddle,  Law  Rep. 

appear  to  be  judged  of  in  England  on  the  4  £q.  Ca.  517. 
same  principles  as  with  us.    See  the  re- 
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CHAPTER  XXVI. 

LEGACIES  WHETHER   ACCUMULATIVE  OR  IN 

SUBSTITUTION. 


Uncertainty  of  897.  The  leading  case  upon  the  accumulation  of  legacies  is  that 
dauwTi^de*.  °f  Horsbrugh  v.  Hor8brugh,(a)  in  which  a  variety  of  questions  of 
this  nature  were  submitted  to  the  consideration  of  the  whole  Court, 
and  determined  upon  similar  principles.  The  case  is  deserving  of 
an  attentive  consideration  on  several  grounds.  In  the  first  place, 
it  raised  for  decision  some  very  important  questions  in  the  law  of 
legacies,  in  a  way  that  necessitated  a  resort  to  fixed  principles  of  in- 
terpretation as  distinguished  from  conjectural  interpretation.  On  an- 
other ground  it  may  be  regarded  as  a  leading  authority,  since  it  was 
a  decision  based  upon  the  opinions  of  the  whole  judges,  all  of  whom, 
including  in  their  number  several  jurists  of  acknowledged  eminence, 
gave  separate  opinions.  This  very  circumstance,  however,  while  it 
enables  us  to  illustrate  many  of  the  recognised  distinctions  in  this 
branch  of  law  by  apposite  quotations,  makes  it  extremely  difficult 
to  represent  with  accuracy  the  collective  opinion  of  the  Court  upon 
any  one  of  the  questions  submitted  to  its  decision ;  for  it  appears, 
unfortunately — as  was  almost  inevitable,  where  many  minds  were 
directed  to  the  solution  of  questions  depending  on  a  variety  of  com- 
plex considerations — that  the  judges  differed  very  much  amongst 
themselves  as  to  the  relative  importance  of  the  various  elements  of 
intention  presented  by  the  terms  of  the  bequests.  Independently 
of  the  merits  of  the  judgment,  the  case  is  valuable  on  account  of 
the  clear  recognition,  in  the  opinions  of  almost  all  the  judges,  of 
the  principle  of  uniformity  of  interpretation  throughout  the  United 
Kingdom  on  the  question,  whether  a  particular  bequest  is  opera- 
tive. As  the  elucidation  of  this  branch  of  our  subject  will  be  very 
much  aided  by  taking  into  view  the  decisions  of  the  judges  of  the 

(a)  Hortbmgh  v.  Horsbrugh,  12  Jan.  a  preliminary  point,  viz.,  whether  a  parti- 
1847,  9  D.  329 ;  1  March  1848,  10  D.  824.  cular  writing  was  to  receive  effect  as  form- 
The  case  is  also  reported  in  9  D.  324,  on      ing  a  part  of  the  testatrix's  wiU. 
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Court  of  Chancery — who  have  striven,  and  with  considerable  sue-  chapter  xxvi. 

cess,  considering  the  inherent  difficulties  of  the  problem,  to  bring 

the  interpretation  of  double  legacies  under  the  dominion  of  positive 

law — it  is  necessary,  in  order  to  justify  the  proposed  treatment  of 

the  subject,  to  refer  to  the  authorities  which,  as  we  think,  establish 

the  principle  of  uniform  interpretation. 

898.  In  Horsbrugh  v.  Hvrsbrugh,  the  Lord  Justice-Clerk  Hope  identity  of  the 
observed,  that  in  point  of  practical  application,  there  did  not  seem  Fnt^reutbn 
to  be  any  substantial  difference  between  the  laws  of  England  and  ihe^urts  o? 
Scotland, — an  opinion  which  he  supported  by  an  analysis  of  the  f^Ji"1!*1"1 
leading  English  cases  which  had  been  decided  up  to  that  date.  (6) 

Lord  Cuninghame,  recognising  the  authority  of  the  English  cases, 
rested  his  opinion  (c)  on  the  rule  laid  down  by  Lord  Lyndhurst  in 
the  case  of  Fra&er  v.  Byng,(d)  viz.,  that  when  a  codicil  appeared  to 
be  "  a  review  of  the  whole  dispositions  of  the  will,"  no  duplication 
of  the  legacies  should  be  inferred.  Lord  Moncreiff,  in  the  same 
case,  and  still  more  clearly  in  the  subsequent  case  of  Grant  v.  Stod- 
dart,(e)  expressed  his  concurrence  in  the  principles  of  interpreta- 
tion that  had  been  laid  down  by  the  English  lawyers,  referring,  in 
the  latter  case,  to  Mr  Justice  Williams'  exposition  of  the  law  as  to 
duplication  of  wills  and  implied  revocation.  Lord  President  Boyle 
observing  that  in  the  Civil,  Scottish,  and  English  laws  certain  prin- 
ciples had  been  fixed  with  reference  to  the  interpretation  of  double 
legacies,  proceeded  to  show  that  the  presumption  of  the  English 
law  in  favour  of  duplication  had  received  the  sanction  of  our  own 
Courts  in  the  case  of  Elliot  and  other  cases. (/)  In  the  previous 
case  of  Stratoris  Trs.  v.  Cuningham>{g)  the  Lord  President  had  ob- 
served that  he  was  disposed  to  give  much  weight  to  the  English  de- 
cisions on  this  class  of  questions, — an  opinion  in  which  Lord  Med- 
wyn  concurred,  observing,  that  the  rule  laid  down  in  Fraser  v. 
Byng  was  a  very  reasonable  rule  of  construction,  and  that  the  ques- 
tion was  as  to  its  application.  In  Stoddart  v.  Grant,  Lord  Truro 
referred  alternately  to  English  and  Scotch  decisions,  both  on  the 
question  of  implied  revocation  and  accumulation  of  legacies ;  add- 
ing, that  it  was  scarcely  necessary  to  refer  to  authorities  in  support 
of  principles  which  were  well  settled  and  understood  throughout 
the  kingdom.  (A) 

899.  It  deserves  to  be  noticed,  that  in  the  leading  English  case  Rules  adopted 

by  Lord 

(b)  9  D.  840-842.  Fullerton  also  identified  the  English,  Ro-  Bathurst  from 

(c)  9  D.  862.  man,  and  Scottish  systems,  in  their  obser-  t^e  s.c^ch  case 

(d)  Frater  v.  Byvgy  1  Rues.  &  My.  90.  rations.                                                            °      ,r  m9' 

(e)  Grant  v.  Stoddart,  27  Feb.  1849,  11  (g)    Straton'i    Trs.    v.    Cuningham,   10 
D.  860  ;  see  p.  872.    See  also  Lord  Ivory's  March  1840,  2  D.  820. 

opinion  in  Horsbrugh' 9  case,  9  D.  375.  (A)  Stoddart  v.  Grant,   28  June  1851, 

(/)  9  D.  879.     Lords  Mackenzie  and      1  Macq.  168 ;  see  170,  171,  &  176. 
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CHAPTEB  ZXTI. 


Legacies  given 
to  the  same  per- 
son by  different 
instruments  pre- 
sumed to  be 
cumulative. 


Stirling  r. 
Deans. 


Hooley  v. 
Hatton. 


Rules  of  con- 
struction laid 
down  by  Mr. 
Justice  Aston. 

Specific  lega- 
cies. 

Legacy  in  the 
same 

and  in  different 
instruments. 

Legacies  of 
greater  or  less 
amount. 


of  Hooley  v.  Hatton,(i)  to  which  reference  will  immediately  be 
made,  Lord  Bathurst  referred  to  the  case  of  Stirling  in  the  Court 
of  Session,  as  being  in  accordance  with  the  principles  of  the  civil 
law,  upon  which  his  judgment  was  rested. 

900.  The  principle  established  by  the  cases  of  Stirling  and  Hoo- 
ley v.  Hatton  is,  that  where  legacies  of  quantity  are  given  to  the 
same  person,  but  under  different  instruments,'  in  the  absence  of  any 
indication  of  a  contrary  intention,  both  legacies  are  due,  and  that 
even  where  the  bequests  are  similar  in  form,  and  for  the  same  sums. 
In  the  former  case, (A;)  the  testator,  Thomas  Deans,  by  his  testa- 
ment, legated  to  his  sister  the  sum  of  6000  merks,  and  burdened 
his  heir  and  executor  with  it.  He  afterwards  assigned  to  the  same 
person  the  sum  of  6000  merks,  owing  to  him  by  a  debtor ;  and  the 
argument  was  taken,  as  the  Lord  Justice-Clerk  remarked  in  Hora- 
brugh  case,(Q  on  the  footing  that  both  gifts  were  legacies.  The 
Lords  found,  that  "  though  it  was  the  same  testator,  the  same  lega- 
tor, and  the  same  sum,  yet  the  last  having  no  relation  to  the  first, 
they  were  both  due,  and  the  last  did  not  come  in  place  of  the  first, 
nor  absorb  it,  this  being  quoestio  cotyectura  voluntatis  defuncti." 

901.  In  Hooley  v.  Hatton,(m)  the  testatrix,  by  her  will,  gave  to 
Lydia  Hooley,  her  woman,  a  legacy  of  £500.  By  a  subsequent  codi- 
cil she  gave  to  the  same  person  a  legacy  of  £1000 ;  and  the  ques- 
tion was,  whether  the  last  legacy  alone  passed,  or  the  legatee  should 
have  both  the  £1000  and  the  £500.  The  case  was  argued  at  great 
length,  and  decided  by  Lord  Chancellor  Apsley,  afterwards  Earl  of 
Bathurst,  assisted  by  Lord  Chief-Baron  Smyth  and  Mr  Justice 
Aston.  The  latter  learned  judge,  who  delivered  the  leading  opi- 
nion, reviewed  the  civil  law  and  French  authorities,  and  in  con- 
formity with  them  laid  down  the  following  propositions: — First, 
when  the  same  specific  thing  is  given  twice,  the  legacy  can  take 
effect  but  once  ;(»)  and  secondly,  where  the  like  quantity  is  given 
twice,  if  the  repetition  was  in  the  same  writing  and  of  the  same 
amount,  it  might  be  attributed  to  forgetfulness ;  but  where  equal 
sums  were  given  in  two  distinct  writings,  both  ought  to  pass.(o) 
Third  and  fourthly,  as  to  a  less  sum  or  a  larger  in  the  latter  deed, 
the  presumption  is  for  two  legacies,  and  the  heir  must  show  that 
the  one  was  meant  to  be  blended  with  the  other.  The  result  was, 
that  a  legacy  was  not  double  where  it  was  given  for  the  same  cause, 


(i)  Hooley  v.  Hatton,  infra. 

(A)  Stirling  v.  Deans,  1704,  M.  11,442; 
2  Fount  231. 

(I)  9  D.  848. 

(m)  Hooley  v.  Hatton,  1  Br.  Ch.Ca.  390, 
n.;  2  Wh.  &  T.  L.  C.  3d  ed.  p.  813. 


(n)  Dig.  lib.  22,  tit  3,  fr.  12. 

(o)  Dig.,  ut  supra;  Ricard,  Traitl  des 
Donations,  vol.  i,  p.  419,  and  other  autho- 
rities cited  in  Hooley  v.  Hatton.  See  the 
report  in  White  &  Tudor's  Leading  Cases, 
ut  supra. 
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in  the  same  act,  and  totidem  verbis,  or  only  with  small  differences ;  qhaptib  xxvi. 
but  where  in  different  writings  there  was  a  bequest  of  equal,  greater, 
or  less  sums,  it  was  an  augmentation. 

902.  I.  Legacies  given  by  different  instruments. — In  order  Legacies  not 
that  legacies  given  by  different  instruments  may  both  receive  effect,  ies«  both  instru- 
it  must  appear  that  both  instruments  were  intended  to  be  operative,  ^bfoperative. 
The  tendency  of  the  later  decisions  is  to  sustain  all  testamentary 
writings  that  have  not  been  expressly  or  impliedly  revoked ;  and 
revocation  is  only  implied  where  both  instruments  profess  to  dis- 
pose of  the  entire  estate,  in  which  case  the  latter  deed  is  held  to 
revoke  the  former,  as  being  inconsistent  with  it.(p)    Accordingly, 
where  there  exists  a  doubt  as  to  both  deeds  being  operative,  the 
practice  is  to  dispose  of  that  question  in  the  first  place,  (q)    The  fact 
that  legacies  are  given  to  the  same  persons  in  both  instruments, 
affords  no  evidence  of  any  intention  to  take  away  the  testamentary 
character  of  the  first  instrument ;  for  implied  revocation  is  only  to 
be  inferred  as  a  consequence  of  inconsistency  in  the  two  disposi- 
tions, which  cannot  be  argued  from  the  repetition  of  legacies  to  the 
objects  of  the  testators  favour. (r)     If  two  instruments  are  both  of  Presumed  revo- 
them  total  dispositions  of  the  testator's  succession,  it  would  seem  both^Ttiements 
that  the  first  can  have  no  operation,  even  in  favour  of  legatees  not  we  tota1, 
named  in  the  second.  (*)     In  a  case  where  legacies  were  claimed 
under  two  successive  general  dispositions,  Lord  Justice-Clerk  Inglis 
observed : — "  In  this  case  both  deeds  are  intended  to  apply  to  the 
whole  property  of  the  testator ;  each  of  them  contains  a  universal 
conveyance.     As  by  each  of  them  the  entire  estate  is  conveyed  and 
divided,  it  is  obvious  they  cannot  both  receive  effect,  or  both  be 
taken  as  parts  of  one  settlement.    It  is  perfectly  clear  that  the  latest 
deed  must  be  taken  as  the  testator's  settlement."(0 

903.  The  principle  that  duplication  must  be  presumed  in  the  Examples  of  the 

,  P   .     .  i»i  p  ,  •,,•-,  i  presumption  for 

absence  of  internal  evidence  oi  a  contrary  intention,  has  received  accumulative 
the  sanction  of  the  Courts  of  both  countries  in  numerous  cases.  In  constructlon- 
Elliot  v.  Lord  Stair's  Trustees, (u)  a  leading  authority,  the  testator, 


(p)  Sloddart  v.  Grant,  1  Macq.  163,  re- 
versing 11  D.  860;  Baird  v.  Jaap,  16  July 
1866,  18  D.  1246;  Btattie  v.  Thornton,  21 
June  1861,  28  D.  1168. 

(q)  Horsbrugh  v.  Horsbrugh  (1st  report), 
4  May  1846,  9  D.  824;  and  cases  of  Baird 
and  Stoddart,  supra. 

(r)  Per  Lord  Truro  in  Stoddart  v.  Grant, 
1  Macq.  174. 

(*)  Btattie  v.  Thomson,  infra  ;  Stewart  v. 
BaiUie,  27  Jan.  1841,  3  D.  463  ;  Sellar  v. 
Stephen,  21  June  1856,  17  D.  976.   This  is 

VOL.  I. 


now,  since  1  Jan.  1888,  the  law  of  Eng- 
land (2  Wh.  &  T.,  3d  ed.  p.  326);  though 
prior  to  that  time  legacies  in  the  former 
will  were  operative  so  far  as  no  substitu- 
tion was  provided  in  the  latter.  Kidd  v. 
North,  14  Sim.  463 ;  Jackson  v.  Jackson,  2 
Cox,  36. 

(t)  Btattie  v.  Thomson,  21  June  1861,  23 
D.  1163,  1166. 

(m)  Elliot  v.  Stair's  Trs.,  27  Feb.  1823,  2 
Sh.  250,  N.  E.  218. 
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CHAFTKB  XXVI 


Legacies  of  the 
same  amount  in 
different  writ- 
ings not  pre- 
sumed to  be  in 
substitution. 


Rule  applies  a 
fortiori  where 
legacies  are 
different  in 
quality  or  in 
amount. 


by  a  codicil  to  his  trust-settlement,  directed  his  trustees  to  pay  Mr 
Elliot  £3000,  without  any  qualification ;  and  by  a  codicil,  made  two 
years  later,  he  bequeathed  to  the  same  party  the  sum  of  £3000, 
"  free  of  the  legacy-tax,  and  of  all  other  deductions."  Lord  Meadow- 
bank,  was  of  opinion  that  the  two  codicils  contained  no  evidence  of 
intention  other  than  that  which  arose  from  the  terms  of  the  two 
bequests,  and  upon  general  principles,  decided  in  favour  of  the  le- 
gatee. The  Court  at  first  altered,  but,  on  reconsideration,  unani- 
mously adhered  to  the  Lord  Ordinary's  interlocutor.  From  this  and 
other  cases,  it  is  apparent  that  substitution  is  not  to  be  inferred 
because  the  subsequent  legacy  is  of  the  same  amount  ;(x)  and  it 
has  been  expressly  decided  that  a  subsequent  legacy  of  larger 
amount  was  not  to  be  presumed  substitutional,  but  additional  to 
the  former ;  for,  said  Lord  President  Hope,  whatever  the  testator's 
intention  might  have  been,  he  had  given  the  party  a  right  to  de- 
mand payment  of  both  the  legacies,  (y)  A  fortiori,  if  the  second 
legacy  is  given  to  the  legatee  under  a  different  character  or  designa- 
tion,(2)  or  is  charged  upon  different  heirs  or  different  subjects  ;(a) 
or  if  the  reversion  is  given  over  to  a  different  person,(6)  or  under 
different  conditions — as  where  one  of  the  legacies  is  alimentary,  or 
to  a  married  woman  for  her  separate  use  ;(c)  or  in  the  case  of  joint 
legacies,  where  different  parties  are  joined  with  the  claimant,(d) — 
the  legacies  will  be  held  to  be  accumulative.  The  same  construction 
will  necessarily  be  put  upon  double  legacies  which  are  not  ejusdem 
generis  ;  so  that  even  where,  in  consequence  of  an  apparent  inten- 
tion on  the  part  of  the  testator  to  remodel  his  dispositions,  succes- 
sive pecuniary  legacies  are  found  to  be  substitutional,  yet  if  annui- 
ties be  also  given  to  the  same  legatees,  these  are  held  to  be  given  in 
addition  to  the  pecuniary  legacies,  (e) 

(x)  Stirling  v.  Deans,  supra ;  Lindsay  v.      to  a  particular  legatee,  certain  provisions 


Anstruther's  Trs.,  6  Feb.  1827,  5  Sh.  297 
N.  £.  276 ;   Gillespie  v.  Donaldson's  Trs., 
22  Dec.  1881, 10  Sh.  174.    See  the  English 
cases,  which  are  very  numerous,  cited  in 
2  Wh.  &  T.,  3d  ed.  p.  817  et  seq. 

(y)  M'Intyre  v.  M'Farlane,  1  Mar.  1821, 
F.O. 

(«)  Elliot  v.  Stairs  Trs.,  supra ;  Hors- 
brughv.  Horsbrugh  (2d  point),  1  Mar.  1848, 
10  D.  824;  Wilson's  Trs.  v.  Stirling,  18 
Dec.  1861,  24  D.  164.  But  see  Nasmythv. 
Connell,  19  Dec.  1883,  12  Sh.  248. 

(a)  Frew  v.  Frew,  16  Feb.  1828,  6  Sh. 
564. 

(b)  Straton's  Trs.  v.  Cuningham,  10  Mar. 
1840,  2  D.  820.  So  also  Lord  President 
Boyle  observed,  "Where,  in  the  first  lcgary 


are  made  for  the  interest  of  third  parties, 
which  are  affected  in  bequeathing  the 
same  sum  a  second  time  to  the  same  lega- 
tee, that  affords  a  circumstance  of  real  evi- 
dence to  show  that  effect  is  to  be  given  to 
both  legacies."  Horsbrugh  v.  Horsbrugh, 
9  D.  879. 

(c)  Thomson  v.  Lycll,  18  Nov.  1836,  15 
Sh.  32;  Lindsay  v.  Anstruther's  Trs.,  6  Feb. 
1827,  6  Sh.  297,  N.  E.  276. 

(d)  Horsbrugh  v.  Horsbrugh  (1st  and  4th 
points),  12  Jan.  1847,  9  D.  829. 

(0)  Band  v.  Jaap,  15  July  1856,  18  D. 
1246.  See  the  principle  stated  in  Lord 
Colonsay's  speech,  p.  1 280.  Smith  v.  Donald- 
son, 10  June  1829,  7  Sh.  784. 
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904.  In  determining  the  effect  to  be  given  to  successive  testa-  chapter  ixvi. 
mentary  dispositions,  a  donation  or  assignation  mortis  causa  is  re-  Application  of 
gaided  as  a  legacy. (/)      Thus,  where  a  testatrix  bequeathed  a  tionTandasS11^" 
legacy  of  £1000  5  Per  Cent.  Stock,  or  alternatively  £1000  sterling,  nations  mortis 
and  after  the  5  Per  Cents,  had  been  converted  into  new  4  Per  Cents., 
transferred  £1000  of  the  latter  stock  to  the  legatee,  who  ordered 
payment  of  the  dividends  to  be  made  to  the  testatrix  during  her  life- 
time, the  legatee  was  held  entitled  to  both  the  donations  :  for,  asked 

Lord  Gillies,  what  purpose  was  the  transfer  to  serve  if  it  did  not 
import  something  more  than  the  legacy  already  provided  ?  The 
pursuer  derived  no  immediate  benefit  from  it ;  and  unless  the  ob- 
ject of  the  transaction  were  to  confer  an  additional  benefit  on  the 
pursuer  over  and  above  the  legacy,  it  was  altogether  futile,  (g) 

905.  If  a  testator  by  a  codicil  or  latter  will  declare  certain  of  the  Construction 
bequests  thereby  given  to  be  in  addition  to  those  given  by  a  former  a^iares*cCTUhi 
will,(A)  it  may  generally  be  inferred  from  the  absence  of  similar  ex-  Jjgj^j^J  ^d 
pressions  in  other  legacies,  that  the  intention  as  to  such  legacies  » silent  as  to 
was  to  give  in  substitution  ;  but  the  inference  is  not  always  con- 
clusive.    In  Russell  v.  Dickson,(i)  Lord  Chancellor  Sugden  remark- 
ed upon  this  circumstance : — "  I  assent  to  the  argument,  that  if  a 

testator  expressly  declares  one  gift  to  be  in  addition  to  another  (and 
for  this  purpose  the  Court  is  entitled  to  look  at  other  parts  of  the 
same  intrument,  or  at  gifts  in  other  testamentary  instruments),  and 
in  another  instance  makes  a  gift  without  any  such  declaration,  this 
is  a  circumstance  to  show  that  the  latter  was  intended  not  to  be  addi- 
tional,but  in  substitution.  But  still  too  much  weight  must  be  not  at- 
tached to  the  variation.  To  hold  that  it  is  conclusive,  would  be  going 
too  far.  It  is  a  circumstance,  no  doubt  important  to  show  that 
where  the  testator  meant  addition,  he  knew  how  to  express  his 
meaning,  and  a  party  is  entitled  to  rely  on  it  to  that  extent/'  On 
the  other  hand,  if  a  testator  expressly  provide  that  one  legacy  shall  construction 
be  in  lieu  or  in  satisfaction  of  another,(i)  it  may  by  parity  of  rea-  wcfesar^do- 
soning  be  inferred  that  legacies  not  stated  to  be  in  satisfaction  are  clft™?  ^.^ in 
additional.  And  if  some  legacies  are  declared  to  be  in  addition  to, 
and  others  in  lieu  of,  legacies  formerly  given,  the  presumption  with 
regard  to  legacies  given  simply,  which  might  have  arisen  from  the 

(/)   Watson  v.  Blair,  16  Nov.  1881,  10  (h)  See  Gillespie  v.  Donaldson's  Trt.,  22 

$h.U;  Stirling  v.  Deans,  1704,  M.  11,442;  Dec.   1831,  10  Sh.   176;    Elliot  v.  Lord 

Stuart  v.  Fleming,  1628,  M.  11,439 ;  Lord  Stair's  Trs.,  27  Feb.  1823,  2  Sh.  261,  N.E. 

Cardross  v.  E.  of  Mar,  1689,  M.  11,440.  218;  Hortbrugh  v.  Horsbrugh,  9  D.  846, 

In  those  cases  both  provisions  were  of  testa-  per  Lord  Justice-Clerk  Hope, 

mentary  nature.    For  the  cases  of  ademp-  (i)  Russell  v.  Dickeon,  2  D.  &  War.  133. 

tion  of  marriage-contract  provisions  by  le-  (k)  Lindsay  v.  Anstruther's  TV*.,  6  Feb. 

gacies,  see  the  preceding  chapter.  1827,  6  Sh.  297,  N.  E.  276;  Henderson  v. 

(g)  10  Sh.  16.  Burt,  16  Jan.  1868,  20  D.  402. 
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niAPTKB  mi.  use  of  either  of  those  expressions  alone,  would  seem  to  be  neutra- 
lized^?) 
now  fw  the  906.  In  the  leading  case  of  Lee  v.  Painf(m)  Sir  J.  Wigram, 

Imn^msSoM  V.-C,  observed,  that  the  argument  drawn  from  the  use  of  such  ex- 
1T  reiubieesac,es  pressions  was  only  legitimate  when  used  in  corroboration  of  the 
inference  arising  from  other  circumstances ;  and  that  the  use  of 
superfluous  words  in  one  part  of  a  will  was  insufficient  to  control 
the  proper  effect  of  words  in  another  part  of  the  same  instrument ; 
for  expressio  earum  quce  tacite  insunt  nihil  operatur.  As  an  argu- 
ment in  corroboration  of  the  apparent  scope  and  purpose  of  the 
posterior  writing,  there  can  be  no  doubt  that  the  inference  de- 
ducible  from  the  use  of  such  expressions  is  legitimate  ;  and  to  this 
extent  the  Scotch  authorities  already  cited  support  the  principle 
laid  down  by  Lord  St  Leonards  and  Sir  J.  Wigram. 
Effect  of  the  907.  Sometimes  there  is  a  difficulty,  in  consequence  of  the  am- 

ous  ?anguagHn  biguity  of  the  language  used  by  the  testator,  in  determining  to  what 
cation  ortodup-U  exten^  a  legacy  is  intended  to  operate  as  an  additional  provision. 
nidation.  Thus  in  Smith  v.  DonaldsonXn)  a  testator,  after  ha  vine  by  his  trust- 

Donald*™.  settlement  appointed  his  trustees  to  pay  one-half  of  the  free  pro- 
ceeds of  his  moveable  estate  to  his  wife,  added  a  codicil,  by  which 
he  bequeathed,  li  in  addition  to  the  legacies  contained  in  the  deed 
of  settlement  already  executed  by  me,"  the  interest  arising  from  all 
such  free  money  as  he  might  leave  behind  him  at  his  death,  for  her 
liferent  use ;  declaring  that  she  should  have  no  right  to  the  princi- 
pal in  virtue  of  this  bequest.  Lord  Mackenzie  and  the  Court  ruled 
that  the  widow  was  entitled  to  the  capital  of  one-half  of  the  estate 
in  virtue  of  the  settlement,  and  to  the  interest  of  the  other  half  in 
virtue  of  the  codicil ;  for,  though  no  interest  in  the  principal  was 
'  given  to  her  in  virtue  of  the  latter  bequest,  it  was  given  to  her  by 
the  settlement,  and  had  never  been  effectually  taken  away. 
Hendertonv.  908.  In  Henderson  v.  Burt,(o)  the  ambiguity  arose  from  the 

Burt  questioned.  p0gj^on  0f  the  words  0f  gift  in  the  second  instrument.  The  testa- 
tor, by  his  antenuptial  contract,  had  secured  to  his  widow  an  an- 
nuity of  £100  Scots,  and  the  liferent  of  a  house  and  furniture,  etc. 
By  his  testamentary  settlement  he  gave  her  the  liferent  use  of  cer- 
tain heritable  subjects,  adding  the  words,  "  and  these  in  addition 
to  what  is  provided  to  her  by  contract  of  marriage,  and  the  sum  of 
£8  sterling  yearly  during  all  the  days  of  her  lifetime."  The  Court 
held  that  the  legacy  of  £8  was  the  same  as  the  antenuptial  provi- 
sion of  £100  Scots.     This  construction  is,  we  venture  to  think,  un- 

(Z)  Elliot  v.  Stair' a  Trs.,  supra.  (o)  Henderson  v.  Burt,  16  Jan.  1868,  20 

(»)  Lee  v.  Pain,  4  Hare,  201, 221.  D.  402. 

(n)  Smith  v.  Donaldson,  10  June  1829, 
7  Sli.  734. 
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sound  in  principle  ;  for,  to  support  the  judgment,  it  is  not  only  ne-  chapter  xxvi. 
cessary  to  disregard  the  difference  between  the  two  sums,  but  also 
to  construe  the  word  "  and  "  in  the  sense  of  "  including." 

909.  If  in  one  of  the  testamentary  instruments  a  motive  is  as-  Legacies  given 

i  e       ji  t.  j  •  .i  i  r  .  i  •  upon  different 

signed  for  the  gift,  and  in  another  a  legacy  of  the  same  sum  is  given  m\>tivea. 
for  a  different  motive,  or  without  any  assigned  motive,  the  presump- 
tion is  for  duplication ;  and  conversely,  where  two  legacies  are  given 
by  different  testamentary  instruments,  and  there  is  an  exact  coin- 
cidence both  in  the  sums  given  and  in  the  motives  assigned,  the 
posterior  bequest  is  presumed  to  be  given  in  substitution. 

910.  It  would  appear,  towever,  that  a  mere  similarity  in  the  inference  of  in- 
motives  will  not  be  sufficient  to  redargue  the  presumption  for  ac-  in^Xtitntton 
cumulation  if  the  sums  are  different ;  (p)  nor  will  a  coincidence  in  ^motl™11^7 
the  sums,  in  the  absence  of  any  expressed  motive,  suffice  to  raise  a  from  punctual 

•  t      •  i  -r-imii  repetition. 

presumption  for  duplication.  It  is  true  that  Lord  Thurlow  once 
observed,  in  words  which  have  been  often  cited,  that  "  simple  re- 
petition, when  it  is  exact  and  punctual,  has  been  regarded  as  suffi- 
cient proof  that  it  is  only  intended  for  repetition ;"  (q)  but  this 
dictum  has  not  been  recognised  as  authoritative  in  England, (r)  and 
it  stands  in  direct  opposition  to  the  authority  of  the  principle  laid 
down  in  Stirling 8  case,(«)  upon  which  the  interpretation  of  double 
legacies  in  the  United  Kingdom  is  based.  Accordingly,  Lord  Ful- 
lerton,  in  the  leading  case,  observed  that  the  Court  could  not  adopt 
the  reasoning  ascribed  to  Lord  Thurlow,  as  it  was  in  direct  opposi-  Lord  ThurWa 
tion  to  the  general  principle.  "  To  hold,"  he  said,  "  that  simple  cised""6 
and  punctual  repetition  of  a  legacy  of  the  same  amount  is  of  itself 
sufficient  to  show  that  mere  repetition  and  not  duplication  was  in- 
tended, is  just  to  lay  down,  in  other  words,  that  separate  writings 
do  not  import  separate  legacies.  It  may  be  true,  that  when  the  re- 
petition is  exact  and  punctual,  that  forms  a  circumstance  admitting 
more  easily  of  being  confirmed  by  additional  intrinsic  evidence. 
But  still,  some  such  additional  intrinsic  evidence  is  indispensable  ; 
and,  in  the  absence  of  it,  the  separate  writings  must  each  receive 


(p)  Lord  v.  Sutcliffe,  2  Sim.  278;  Hurat 
v.  Beech,  6  Madd.  852,  where  the  legacies 
were  given  for  faithful  service.  "The 
presumption/'  said  Sir  John  Leach,  "  can- 
not be  raised  in  this  case,  although  it  be 
admitted  that  the  motives  are  the  same, 
inasmuch  as  the  sums  are  different." 

(q)  Moggridgc  v.  Thackwell,  1  Ves.  jun. 
478.  This  case  was  however  followed, 
and  Lord  Thurlow  s  dictum  cited  as  autho- 
ritative by  Wood,  V.-C,  in  Tathatn  v.  Drum- 
mond,  33  L.  J.  Oh.  438. 


(r)  See  Sir  Wm.  Grant's  observations  in 
Benyon  v.  Benyon,  17  Ves.  42;  also  Roch 
v.  CdHen,  6  Hare,  631,  where  a  testatrix, 
by  two  different  deeds,  bequeathed  annui- 
ties of  the  same  amount  to  her  servant 
E.  H.,  and  Wigram,  V.-C.,  held  that  they 
were  given  cumulatively,  as  the  word  ser- 
vant did  not  express  the  motive,  but  was 
only  descriptive;  and  Lobley  v.  Stock*,  10 
Beav.  392. 

(*)  Stirling  v.  Deans,  1704,  M.  11,442. 
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I'rr«iiim|'fiofi 
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tion,  ■ 


where  U-sUtor 
in  revising  bis 
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where  both 
srttlf  menta  are 
tote!; 


where  the  two 
instruments 
identical  in  their 
scope  and  pro- 
visions; 


where"sccond 
deed  caused  by 
altered  circom- 
fttunceg. 
Example  of 
revision. 
hitird  v. 
1' ration 


full  effect."  (t)  The  assignment  of  a  special  motive  in  the  posterior 
writing  was  considered  to  be  a  sufficient  reason  for  holding  one  of 
the  legacies  to  be  additional,  in  a  case  where  there  was  intrinsic 
evidence  of  an  intention  to  revise, — leading,  in  the  case  of  other 
bequests  given  by  the  same  deed,  to  the  inference  that  they  were 
intended  to  be  substitutional. («) 

911.  The  intention  of  the  testator,  when  it  can  be  collected  from 
the  instruments  containing  the  legacies,  will  of  course  override  the 
general  presumption  for  duplication  which  arises  in  the  absence  of 
such  intention,  (v)  An  intention  to  substitute  one  legacy  for  an- 
other may  legitimately  be  inferred  in  the  following  cases : — First, 
where  the  second  instrument  expressly  refers  to  the  first  in  terms 
which  indicate  an  intention  to  alter  its  provisions  in  the  manner  of 
revision,  and  not  merely  by  addition  ;(x)  secondly,  where,  from 
the  structure  and  form  of  the  settlements,  the  intention  is  apparent 
that  both  should  not  be  operative,  e.g.,  where  both  are  total  settle- 
ments ;  (y)  thirdly,  where  the  instruments  are  either  exactly  or  very 
nearly  identical  in  their  provisions — and  the  more  numerous  the 
instruments  are,  the  inference  will  be  stronger — the  absence  of  any 
material  variance  between  the  prior  and  the  posterior  dispositions 
of  the  estate  will  be  converted  into  an  argument  that  the  intention 
was  in  substance  to  repeat  or  republish  the  prior  disposition ; 
fourthly,  substitution  may  be  inferred  where  the  form  of  the  dis- 
position is  altered  to  meet  the  altered  circumstances  of  the  legatee. 

912.  (1)  As  an  example  of  the  first  of  these  elements  of  inten- 
tion, we  may  instance  the  expressions  used  in  the  last  testamentary 
writing  of  Lady  Baird  Preston,(z)  where  the  testatrix  having  re- 
ft) Horsbrugh  v.  Horsbrugh,  9  D.  883.         Jan.  1847,  9  D.  829.    The  principle  which 

(u)  Horsbrugh  v.  Horibrugh  (3d  case),      was  given  effect  to  in  most  of  the  points 


1  March  1848,  10  D.  824,  826 ;  and  Ridge* 
v.  Morrison,  1  Bro.  Ch.  Ca.  888,  cited  by 
Lord  President  Boyle ;  and  see  his  Lord- 
(ship's  remark  in  9  D.  879.  The  decision 
on  the  11th  point  in  Horsbrugh' s  case  (9 
D.  829)  appears,  at  first  sight,  inconsistent 
with  the  finding  on  the  point  noticed  in 
the  text ;  but  the  explanation  probably  is, 
that  the  direction  to  see  certain  legacies  to 
other  parties  paid,  was  not  a  motive  but  a 
condition  annexed  to  the  bequest 

(v)  As  an  example  of  how  an  intention 
to  give  in  substitution  is  deduced  from  tes- 
tamentary writings,  reference  is  made  to 
Livingston  v.  Livingston,  7  Nov.  1864,  8 
Macph.  20. 

(z)  Baird  v.  Jaap,  15  July  1856,  18  D. 
1246;  Henderson  v.  Burt,  16  Jan.  1858, 
20  D.   402;    Horsbrugh  v.  Horsbrugh,  12 


raised  in  that  case,  and  which  Lord  Presi- 
dent Boyle  thought  had  been  carried  too 
far,  was  thus  stated  by  his  Lordship: — 
"Unless  it  appears  to  be  clear  that  the 
first  legacies  are  revoked  when  the  second 
legacies  are  given,  I  think  that  the  lega- 
tees are  entitled  to  both  legacies.  I  do 
not  say  there  must  be  a  formal  revocation. 
If  there  is  undoubted  evidence  of  a  revoca- 
tion of  the  first  legacies  in  the  settlement 
viewed  as  a  whole,  then  such  revocation 
must  receive  effect "  (9  D.  880). 

(y)  Beattie  v.  Thomson,  21  June  1861, 
23  D.  1168;  Stewart  v.  BaUUe,  27  Jan. 
1841,  8  D.  468.  See  Grant  v.  Stoddart, 
28  June  1852, 1  Macq.  168,  and  11  D.  860 ; 
Seller  v.  Stephen,  21  June  1856,  17  D.  975. 

(*)  The  words  referred  to  are  : — "  The 
enormous  expense  into  which  I  have  been 
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ohaptkb  xxti.  Both  legacies  were  claimed ;  but  the  executor  maintained,  success- 
fully, that  as  the  first  legacy  was  given  to  the  niece  with  reference 
to  her  then  condition  as  a  single  woman,  and  the  testator  had  after- 
wards settled  funds  of  larger  amount  upon  herself  and  her  family, 
it  must  be  presumed  that  this  was  all  he  intended  to  give,  (cf)  The 
Lords  found  the  legacy  of  £300  not  due. 

916.  On  the  same  view  of  the  probable  intention,  Lord  Alvanley, 
by  two  decisions, (e)  cited  with  approbation  by  Sir  J.  Wigram,(y) 
established  the  principle,  that  if  a  party  leave  a  legacy  to  the  child- 
ren of  a  family  without  naming  them,  and  after  the  family  has 
either  increased  or  diminished  in  number  leave  a  legacy  to  the 
children  by  name,  the  later  legacy  shall  be  taken  as  substitutionary 
to  the  former. 

^resumption  917.    II.  LEGACIES  GIVEN  BY  THE  SAME  INSTRUMENT — DUPLICATION 

3on'whi!reklP  0F  8PECIFIC  legacies. — Legacies  of  quantity  given  by  the  same  in- 
■ame  legacy  »  gtrument  to  tJie  same  person,  if  equal  in  amount,  are,  according  to 
the  same  instrn-  the  doctrine  of  the  English  law,  to  be  regarded  as  repetitions  of  one 
mtn '  and  the  same  bequest ;  the  repetition  being  held,  upon  a  view  sanc- 

tioned by  the  civil  law,(<j)  to  arise  from  forgetfulness.(A)  And 
slight  differences  in  the  form  of  the  dispositions — as.  for  example, 
where  the  one  legacy  is  to  a  wife  simply,  and  the  other  is  destined 
to  her  separate  use(t) — will  not  entitle  the  legatee  to  the  benefit  of 
a  double  bequest.  On  the  other  hand,  legacies  of  unequal  amount 
to  the  same  person,  and  contained  in  the  same  instrument,  are 
deemed  accumulative ;  and  it  is  immaterial  whether  the  larger  sum 
is  prior  or  subsequent  in  local  position  to  the  smaller.  (A) 


Presumption 


(d)  The  passages  cited  from  the  text  of 
the  civil  law  were — Dig.  (De  Legatis),  lib. 
80,  tit.  1,  fr.  84,  §  8 ;  lib.  81,  tit.  1,  fr.  22; 
Dig.  (De  Dote  Pra>legata),  lib.  88,  tit.  4, 
fr.  1,  g  14;  Cod.  (De  Legatis),  lib.  6,  tit. 
87, 1.  11. 

(e)  Allen  v.  Callow,  8  Ves,  289 ;  Osborne 
v.  D.  of  Leeds,  5  Ves.  869. 

(/)  Lee  v.  Pain,  4  Hare,  242. 

{g)  See  Dig.  lib.  84,  tit.  1,  fr.  18,  and 
lib.  84,  tit  4,  fr.  9. 

(A)  In  one  of  the  later  cases,  Manning  v. 
Thesiger,  8  My.  &  K.  29,  the  principle  is 
very  distinctly  brought  out  The  bequest 
was  as  follows : — "  I  give  to  my  brother,  C. 
T.  of  London,  from  and  immediately  after 
the  decease  of  my  husband,  R.  W.,  and  in 
default  of  issue  of  our  marriage,  £100  stg. ; 
also  to  my  said  brother  C.  T.  an  annuity 
of  £60  stg.  for  life,  to  commence  from  the 
dav  of  the  death  of  mv  husband  R.  W.. 


and  such  default  of  issue  as  aforesaid,  and 
to  be  paid  to  him  half-yearly ;  also  to  my 
brother  C.  T.,  of  or  near  the  city  of  London, 
the  sum  of  £100  stg."  Lord  Cottenham 
was  of  opinion  that  the  testatrix's  brother 
was  entitled  to  the  annuity,  and  to  one 
legacy  only  of  £100.  See  also  Brine  v. 
Ferrier,  7  Sim.  649 ;  Early  v.  Middleton, 
14  Beav.  468 ;  Early  v.  Benbow,  2  Coll.  842; 
Holford  v.  Wood,  4  Ves.  76. 

(•)  Greenwoods.  Greenwood,  1  Br.  Ch.  Ca. 
31  n. ;  Garth  v.  Meyrick,  1  Br.  Ch.  Ca.  80. 

(*)  See  Currie  v.  Pile,  where  a  testator 
gave  his  son  £1000  absolutely,  payable  on 
his  attaining  majority ;  and  after  providing 
for  his  maintenance  and  education  till  he 
arrived  at  majority,  added,  "and  then  I 
give  him  £6000."  Lord  Thurlow  held 
that  the  son  was  entitled  to  £6000 ;  2  Br. 
Ch.  Ca.  225.  See  the  subsequent  cases  in 
2  Wh.  &  T.,  3d  ed.  p.  82.">. 
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918.  In  the  Scotch  cases  upon  double  legacies  given  by  the  same  chaptkb  xxvr. 
instrument,  the  provisions  have  been  for  the  most  part  of  a  different  Bnt  where  the 
nature,  e.<j.,  an  annuity  or  life  interest,  and  a  pecuniary  legacy ;  in  twt° !?£)£*  "• 
which  case  there  can  be  no  doubt  that  both  are  due.(Z)    In  Suther-  germ*,  both 

IJpill    \\f\  Hi] A 

land  v.  Sutherland's  Executors, (m)  the  testator  desired  that  after  Sutherland?. 
payment  of  his  debts,  the  sum  of  £200  should  be  laid  out  at  interest,  8utherland' 
to  be  paid  yearly  to  his  reputed  daughter  ;  and  that,  in  case  of  her 
marrying  with  the  consent  of  his  executors,  £100  should  be  paid 
and  secured  as  her  portion.  The  Lord  Ordinary  held,  that  on  pay- 
ment of  the  marriage  portion,  the  liferent  ought  to  be  restricted  to 
£100 ;  but  the  Court  altered,  and  preferred  the  claimant  to  the  life- 
rent of  the  sum  of  £200,  as  well  as  to  the  legacy  of  £100. 

919.  The  case  which  perhaps  comes  nearest  to  that  of  simple  M'innes  v. 
repetition  in  the  same  instrument  (where  substitution  would  be  im-  MtAltder* 
plied),  is  that  of  M'innes  v.  M'Alister.in)    The  words  of  the  bequest 
were,  "  I  give  and  bequeath  to  each  of  my  sisters,  Susanna  and 
Margaret,  £200  stg.  each,  with  an  additional  sum  of  £200  stg.  to 

be  given  to  Margaret,  which,  with  the  aforesaid  £200,  is  to  be  set- 
tled upon  herself  for  life."  The  testator  also  burdened  his  heir  with 
an  annuity  of  £100  a-year  in  favour  of  his  sister  Margaret.  Here 
the  annuity  was  clearly  additional,  being  a  provision  of  a  different 
nature  from  the  legacies  of  capital,  and  also  charged  upon  different 
estate.  The  two  legacies  of  £200  were  both  due,  because  the  one 
was  expressed  to  be  "  additional "  to  the  other ;  and  it  was  so  found 
by  the  judgment  of  the  Court. 

920.  Where  a  specific  legacy  of  the  same  thing,  whether  by  the  Specific  legacy 
same  or  by  different  instruments,  is  given  to  the  same  person,  the  £  ^^ariiy ^ 
second  bequest  is  obviously  a  repetition  of  the  first,  because  the  ^i**1*1011- 
same  subject  cannot  be  twice  effectually  given,  (o)    The  operation  of 

the  principle  has  been  extended  by  our  Courts  to  the  case  of  demon- 
strative legacies — e.gr,  a  legacy  of  a  sum  of  money  given  for  the  pur- 
pose of  purchasing  an  article  of  ornament,(p)  and  legacies  of  small 
sums  of  money  to  be  given  in  charity,  in  the  shape  of  clothing  or 
fuel,  to  the  poor.(g) 

(l)  See  Baird  v.  Jaap,  18  D.  1246 ;  and  (»)  M'innes  v.  M'Alister  (1st  case),  29 

the  cases  of  M'Innes  and  Sutherland,  infra.  June  1827,  5  Sh.  862,  N.  E.  801. 

In  the  first  mentioned  case,  the  testatrix  (o)  Edgar  v.  Hamilton'*  Trs.,  12  June 

gave  a  legacy  in  this  form :  "  To  Lord  1828,  6  Sh.  968.     Per  curiam  in  Hooley  v. 

Dunfermline,  £2000  thousand    pounds."  Bolton,  1  Br.  Ch.  Ca.  890  ;  and  see  D.  of 

This  was  held  to  be  a  legacy  of  £2000,  on  St  Albans  v.  Beuuclerk,  2  Atk.  688 ;  Ridges 

the  ground  that  the  sum  was  plainly  set  v.  Morrison,  1  Br.  Ch.  Ca.  892 ;  Suisse  v. 

down  in  figures,  and  the  words  that  followed  Lowther,  2  Hare,  482. 

it  did  not  affect  it  either  in  the  way  of  in-  (p)  Horsbrugh  v.  Horsbrugh  (5th  point), 

crease  or  diminution.  9  D.  829 ;  see  the  President's  opinion,  380. 

(m)  Sutherland  v.  Sutherland's  Errs.,  22  (q)  Horsbrugh  v.  Horsbrugh,  ut  supra  (8th 

Nov.  1825,  4  Sh.  220,  N.  E.  222.  point)  ;  and  see  Baird  v.  Jaap,  18  D.  1246. 
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CBAPTXB  XXVI. 


Extrinsic  evi- 


921.  It  was  the  opinion  of  the  late  Lord  Justice  -  Clerk  (r) 
that  extrinsic  evidence  as  to  the  intention  of  the  testator  was  in  no 

dene*:  in  what  cage  admissible,  as  there  was  no  reason  for  making,  in  regard  to 

circumstances  °  ° 

admissible.  such  questions,  an  exception  to  the  general  rule,  according  to  which 
the  evidence  of  intention  must  arise  on  the  face  of  the  instrument. 
In  England  a  distinction  has  been  taken  between  the  cases  in  which 
the  Court  raises  the  presumption  against  the  intention  of  a  double 
gift,  and  those  in  which  the  presumption  is  in  favour  of  duplica- 
tion. In  the  former  class  of  cases,  extrinsic  evidence  is  admitted 
to  rebut  the  presumption  against  the  reception  of  the  words  of  be- 
quest in  their  literal  signification ;  in  the  latter,  such  evidence  is 
wholly  excluded  ;  the  principle  being,  that  evidence  is  receivable  in 
support  of  the  writing,  but  not  in  contradiction  to  it.(«)  Extrin- 
sic evidence  is  also  admissible  in  England  to  show  the  circum- 
stances of  the  testator  at  the  time  of  making  his  will; (7)  and  for 
this  purpose  extrinsic  evidence  would  also  appear  to  be  admissible 
according  to  the  rules  of  our  own  law.(w) 

922.  With  regard  to  the  question,  how  far  an  additional,  or  a 


Whether  second 
lesracv  is  sub* 

ject  to  the  con-  substitutionary  legacy  is  subject  to  the  conditions  and  incidents  of 

ditions  and  inci- 
dents of  the 
first. 


the  original  legacy,  or  to  the  destination  impressed  upon  it,  no  very 
distinct  authority  is  "to  be  found  in  our  Reports.  It  is  clear,  from 
the  actual  result  of  the  decisions,  that  special  destinations  will  not 
be  implied  in  additional  legacies  ;(#)  but  as  to  conditions,  there  is 
greater  reason  for  presuming  an  intention  that  they  should  continue 
in  operation  until  expressly  revoked,  (y)  In  England  the  rule  ap- 
pears to  be,  that  a  subsequent  legacy,  whether  substitutionary  or 
accumulative,  will  be  affected  by  the  conditions  of  the  prior  legacy, 
unless  a  contrary  intention  is  manifested ;  but  that  a  legacy  given  as 
a  new  and  independent  bequest — e.g.,  if  the  prior  legacy  be  ex- 
pressly revoked — is  not  affected  by  such  conditions ;  and  that  in 
no  case  is  the  subsequent  gift  affected  by  ulterior  destinations  im- 
pressed upon  the  prior  gift.(z) 


(r)  9  D.  341. 

(«)  Per  Sir  John  Leach,  Hurst  v.  Beech, 
6  Madd.  861 ;  Lee  v.  Pain,  4  Hare,  216, 
per  Wigram,  V.-C. ;  Hall  v.  HiU,  1  D.  & 
War.  116,  decided  by  Lord  Chancellor 
Sugden. 

(0  Martin  v.  Drinhoater,  2  Bear.  215 ; 
Guy  v.  Sharp,  1  My.  &  K.  689. 

(u)  See  chapter  21  (Extrinsic  Evidence). 

\x)  Lindsay  v.  Amtruther**  TV*.,  6  Feb. 


1827,  6  Sh.  297 ;  Straton's  TVs.  v.  Cuniny- 
ham,  10  March  1840,  2  D.  820;  see,  how- 
ever, Horebrugh  v.  Horsbruyh  (2d  point), 
10  D.  824,  and  Murray  v.  Smith,  2  Feb. 
1881,  9  Sh.  378,— a  special  case. 

(y)  Harvey  v.  Harvey' t  TV*.,  28  June 
1860,  22  D.  1810. 

(*)  2  Wh.  &  T.'s  Leading  Cases,  3d  ed. 
p.  829,  where  the  decisions  are  referred  to. 
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CHAPTER  XXVII. 


OF  ELECTION,  OR  APPROBATE  AND  REPROBATE. 


923.  It  is  a  rule  of  general  jurisprudence,  that  no  person  can  Definition  of  the 
accept  a  gratuitous  provision  #which  is  given  as  an  equivalent  for  a  tio^oTapprlT 
debt  or  legal  provision,  and  at  the  same  time  claim  the  provision  jjJ*J tnd  rePro* 
for  which  the  equivalent  is  given.     The  principle  of  this  rule  has 

been  denominated  by  Scotch  jurists  the  law  of  Approbate  and  Re- 
probate, from  the  maxim  quod  approbo  non  reprobo.  The  principle 
that  the  legatee  has  the  option  of  either  accepting  the  legacy,  or 
rejecting  it  and  claiming  his  legal  rights,  is  known  in  modern  prac- 
tice as  the  doctrine  of  Election — a  term  which  had  previously  been 
applied  to  it  by  Engish  jurists,  (a) 

924.  The  intention  to  substitute  a  gratuitous  provision  for  a  intention  to  put 
debt  or  legal  provision,  may  be  declared  either  in  express  words  or  SJ^S mayte 
by  implication.    In  the  former  case,  if  the  debt  is  described  in  Ian-  eit^er  declared 

.  ....  .  .  or  implied. 

guage  sufficient  to  identify  it,  or  if  the  legal  claim  is  described  by 
its  appropriate  name,  or  by  words  which  in  the  language  of  muni- 
cipal law  comprehend  it,  no  question  can  arise  either  under  the  law 
of  Scotland,  or  of  any  other  system  of  law  with  which  we  are  ac- 
quainted, as  to  the  applicability  of  the  doctrine  of  election.  (6)     If,  international 
on  the  other  hand,  the  intention  to  give  a  conventional  provision  SSStTeSScT" 
as  an  equivalent  for  a  legal  provision  is  implied — that  is,  if  it  results  tion- 
from  the  force  of  legal  presumption — the  law  of  the  testator's  do- 
micile, under  which  the  legal  provision  would  enure  to  him,  must 
decide  whether  the  terms  of  the  settlement,  the  relationship  of  the 
parties,  and  the  circumstances  under  which  the  conventional  pro- 
fa)  It  is  scarcely  necessary  to  say  that  (b)  See  Trotter  v.  Trotter,  10  June  1829, 
an  heir  is  not  put  to  election  merely  by      3  W.  &  S.  407 ;  Dundas  v.  Dundas,  22  Dec. 
reason  of  his  being  a  legatee  of  the  ances-      1880,  4  W.  &  S.  460,  affirming  7  Sh.  241 ; 
tor  to  whom  he  succeeds,  if  it  does  not  ap-     Bennet  v.  Bennet'a  Tto.,  1  July  1829,  7  Sh. 
pear  that  the  legacy  is  given  to  him  on      817 ;  Prentue  v.  Malcolm,  1749,  M.  6591 ; 
condition  of  his  renouncing  the  succession,      and  in  the  law  of  England,  Brodie  v.  Barry, 
On  this  point,  see  Lord  Eldon's  remarks  in     per  Sir  W.  Grant,  2  Ves.  &  B.  127  ;  Welby 
Crauford  v.  Coutts,  5  Pat.  86  ;  also  Wilton     v.  Welby,  2  Ves.  &  B.  187. 
v.  Henderson,  29  March  1802,  4  Pat.  816. 


' 
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CHAP.  XXTII. 


Questions  relate 
to— (1)  the 
elector;  (2)  sub- 
ject of  election; 
(3)  disposal  of 
the  rejected  pro- 
vision. 


Election  matt 
be  spontaneous. 
Capacity  of  the 
party. 


Minors. 


Curators  of  in- 
sane persons. 


OF  ELECTION,  OR  APPROBATE  AND  REPROBATE. 

vision  has  been  granted,  are  such  as  to  raise  the  presumption  that 
the  conventional  provision  was  given  as  an  equivalent. (c)  Where 
two  testamentary  instruments  deal  with  different  estates,  and  each 
of  them  admits  of  being  carried  into  effect  independently  of  the 
other,  a  person  taking  under  one  of  such  instruments  would  not  be 
bound  to  give  effect  to  the  other,  (rf) 

925.  The  points  which  we  intend  to  illustrate  relate  to— first, 
the  persons  by  whom  election  may  be  made ;  secondly,  the  property 
which  may  be  the  subject  of  election  ;  and  thirdly,  the  considera- 
tion of  the  question,  what  becomes  of  the  rejected  provision — that 
is,  of  the  share  of  succession  which  might  have  been  claimed  ex  lege, 
supposing  the  legatee  to  adopt  the  settlement,  or,  on  the  other  hand, 
of  the  legacy,  if  he  reject  the  settlement. 

926.  I.  Election,  to  whom  competent. — The  election  must  be  the 
spontaneous  and  deliberate  act  of  the  party  who  is  in  right  of  the 
bequest. (c)  An  election  made  in  ignorance  of  the  party's  legal 
right8,(/)  or  in  circumstances  not  admitting  of  deliberation, (g) 
may  be  recalled.  Homologation  of  a  settlement  will  not  easily  be 
implied  from  facts  and  circumstances  in  the  case  of  an  express  re- 
pudiation, executed  within  a  reasonable  time  after  the  settlement 
came  into  operation.(A)  An  election  made  by  a  minor  is  null,  or  at 
all  events  reducible,  on  the  ground  of  minority  and  lesion,  (t)  The 
curator  bonis  of  a  lunatic  is  not  bound  to  elect  on  behalf  of  his  ward, 
whether  he  shall  take  his  legal  or  testamentary  provisions  \(k)  but 
if  an  arrangement  is  made  between  all  the  beneficiaries  under 
a  settlement,  with  a  view  to  the  distribution  of  the  estate,  it  may 
be  the  duty  of  a  curator  bonis  to  enter  into  it,  if  terms  are  offered 
favourable  to  the  interests  of  his  ward ;  and  if  he  does  so,  the  trans- 
action will  be  binding,  though  it  will  not  be  allowed  to  affect  the 
character  of  the  lunatic's  succession  as  heritable  or  moveable.  (?)     A 

(c)  See  chapter  2,  sect.  4,  where  an  ex-     716 ;  and  see  Lowson  v.  Young,  16  July 


planation  is  given  of  the  principles  upon 
which  the  English  and  Scotch  Courts  re- 
sort to  the  law  of  the  domicile,  in  order  to 
ascertain  whether  a  beneficiary  is  put  to 
his  election  with  reference  to  the  accept- 
ance of  testamentary  provisions. 

(d)  Dow  v.  Beith,  11  March  1866, 18  D. 
820. 

(«)  Brodie  v.  Brodie,  6  July  1827,  5  Sh. 
900,  N.  E.  836;  Telford  v.  Jamieson,  12 
May  1886,  18  Sh.  736 ;  Rose  v.  Rose,  20 
Nov.  1821,  1  Sh.  164,  N.  E.  148. 

(/)  Johnstone  v.  Paterson,  29  Nov.  1826, 
4  Sh.  234,  N.  E.  237  ;  Hope  v.  Dickson,  17 
Dec.  1833,  12  Sh.  222. 

(g)  Selkirk  v.  Law,  2  March  1854,  16  D. 


1864,  16  D.  1098. 

(A)  Panmure  v.  Orokat,  22  Nov.  1864,  17 
D.  86  ;  Hutchison  v.  Hutchison,  7  Feb.  1822, 
1  Sh.  296,  N.  E.  274 ;  Hog  v.  Lashley,  7 
May  1792,  8  Pat.  247. 

(•)  Cases  in  note  (e),  supra. 

(k)  Cowan  v.  TurnbuWs  Trs.,  7  D.  872, 
17  March  1848,  6  Bell,  222.  As  to  the 
competency  of  a  tutor  or  curator  for  a  minor 
exercising  the  power  of  election,  see  Pater- 
son  v.  Moncrieff,  16  May  1866,  4  Macph. 
706. 

(I)  Kennedy  v.  Kennedy,  16  Nov.  1843, 
6  D.  40 ;  see  Pet.  Hope,  16  Jan.  1868,  20 
D.  391. 
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father  has  no  power  to  deprive  his  insane  child  of  legitim,  or  to   chap,  xxvn. 
limit  the  interest  of  the  child  by  a  general  settlement  to  a  fixed 
provision,  (m) 

927.  A  husband  is  not  entitled  to  elect  for  his  wife,  though,  if  he  wife  may  elect 
concur  with  her  in  claiming  legitim,  he  is  held  to  have  repudiated  ^0^epro?SoM 
the  testator's  disposition,  and  is  barred  from  claiming  a  legacy  be-  *>ttied  on  be- 
queathed to  himself,  (n)     In  the  cases  of  Stevenson  v.  Hamilton  and  legal  provisions. 
Low8on  v.  Young  ,(o)  the  question  was  discussed,  whether  the  credi- 
tors of  a  husband  were  entitled  to  control  the  wife's  right  of  election 
between  her  legal  and  conventional  provisions.    In  the  former  case, 
the  wife  had  ratified  the  settlement  by  which  the  jvs  mariti  was  ex- 
cluded, which  was  in  other  respects  highly  favourable  to  her  own 
interests  and  those  of  her  children.    The  husband,  who  had  not  con- 
sented to  her  approbation  of  the  settlement,  joined  with  his  creditors 
in  claiming  legitim  in  her  name ;  but  the  Court,  in  conformity  with 
the  opinion  of  a  majority  of  the  whole  judges,  sustained  the  election, 
and  preferred  the  lady  for  her  provisions. 

928.  In  Lowsoris  case  the  circumstances  were  similar,  except  that  whether  hus- 
the  wife  had,  in  the  first  instance,  intimated  to  her  husband's  trustees  ^objecttoT 
her  intention  to  claim  legitim :  but  afterwards,  with  her  husband's  ^p™"™  «»*- • 

.  .  cise  of  tne  right 

concurrence,  resolved  upon  adopting  the  settlement,  which  conferred  of  election. 
upon  her  a  larger  benefit  than  she  could  have  obtained  by  claiming 
legitim.  The  Court  decided  in  favour  of  the  wife,  on  the  ground 
that  she  had  made  a  fair  choice,  and  that  there  was  no  nimious  in- 
terference with  the  interests  of  creditors ;  subject  to  the  observation, 
that  a  wife  would  not  be  allowed  capriciously,  where  the  dispropor- 
tion was  great,  to  renounce  a  larger  interest  which  would  have  gone 
to  creditors,  for  a  smaller  interest  secured  to  herself. (p) 

929.  A  parent  is  not  entitled  to  elect  on  behalf  of  his  children  ;  Rights  of  chiid- 
and  where  a  settlement  provides  a  liferent  interest  to  the  testator's  "3^  {Jre" 
son  and  the  fee  to  his  grandchildren,  the  repudiation  of  the  liferent  parents'  election 
provision  by  the  son  does  not  affect  the  grandchildren's  right  to  the  legal  provisions. 
fee.  This  was  the  point  decided  in  the  leading  case  of  Fisher  v.  Fi8herY'Dixan' 
Dixon,(q)  where  the  House  of  Lords  found,  that  although  the 
testator's  son  had  received  payment  of  legitim,  the  grandchildren 

were  entitled  to  payment  in  full  of  the  capital  of  the  sum  which 
was  left  to  them,  subject  to  their  father's  liferent.    In  a  subsequent 

(m)  Morton  v.  Young,  11  Feb.  1813,  F.C.  (p)  See  observations  of  Lords  Colonsay 

(n)  D.ofBuckinghamv.M.ofBreadalbane,  and  Rutherfurd,  16  D.  1103. 

16  Dec.  1848,  6  D.  260.  (q)  Fisher  v.  Dixon,  1  July  1838,  6  W. 

(o)  Lowson  v.  Young,  16  July  1864,  16  &  S.  481,  affirming  10  Sh.  66 ;  Collier  v. 

D.  1098;  Stevenson  v.  Hamilton,  7  Dec.  1838,  Collier,  6  July  1838,  11  Sh.  912 ;  Even  v. 

1  D.  181.     See  Lord  Benholme's  remarks  Watt,  10  July  1828,  6  Sh.  1126. 
on  this  case,  in  20  D.  660. 
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Deed  ineffectual 
to  convey  herit- 
age does  not 
put  the  heir  to 
nia  election 
unless  intention 
manifested. 


Court  may  com- 
pel an  heir  of 
foreign  real 
estate  to  make 
it  available  for 
the  purposes  of 
the  will. 


Election  where 
different  sub- 
jects are  con- 
veyed by  dif- 
ferent writings 
forming  part 
of  one  entire 
settlement. 


case,(r)  where  a  father  settled  the  interest  of  a  sum  of  money  upon 
his  daughter,  and  left  the  principal  to  her  family  in  the  event  of 
her  marrying,  whom  failing,  to  her  sisters  and  brothers,  adding,  "  it 
is  understood  that  I  include  her  mothers  share  in  the  above  sum  \" 
and  the  daughter  repudiated  the  settlement  and  claimed  legitim,  as 
well  as  her  portion  of  her  mother's  interest  in  the  goods  in  com- 
munion, it  was  held  that  the  daughter's  children  could  only  claim 
the  capital,  subject  to  deduction  of  the  sum  that  would  have  fallen 
to  their  mother  as  one  of  her  mother  s  next  of  kin. 

930.  II.  Subject  of  Election. — As  to  the  subject  of  election,  it 
will  include,  as  a  general  rule,  all  property  of  which  the  testator 
has  declared  his  intention  of  disposing,  whether  actually  within  his 
power  or  not ;  and  may  include,  for  example,  the  interest  in  an  en- 
tailed estate.  (*)  But  if  the  deed  is  in  form  inhabile  to  convey  land, 
it  will  not  be  presumed  that  the  testator  intended  to  subject  his 
landed  estate  to  the  dispositions  of  the  deed,  although  heritable 
property  is  mentioned  in  it.  This  principle  would  apply  to  a  testa- 
mentary conveyance  of  heritable  and  moveable  estate  executed  by 
a  party  domiciled  in  Scotland. (<) 

931.  Where  a  testator  dies  domiciled  in  England,  his  will  con- 
veying Scotch  heritage,  if  framed  in  language  adapted  to  convey  real 
estate  according  to  the  law  of  England,  is  held  to  put  the  heir  to  his 
election  either  to  relinquish  his  right  as  heir  of  the  Scotch  estate,  or 
to  repudiate  the  settlement. (u)  So  also,  where  a  Scotch  testator 
executes  a  settlement  in  Scotland  ineffectual  to  convey  English  or 
foreign  property,  but  indicating  an  intention  to  convey  it,  the  heir 
to  the  property  is  precluded  by  the  law  of  approbate  and  repro- 
bate from  claiming  the  English  real  property  as  heir-at-law,  and 
also  the  testamentary  provisions  in  his  favour,  (a:) 

932.  Where  the  expression  of  the  testator's  will  is  contained  in 
several  distinct  writings,  the  whole  must  be  read  as  one  settlement ; 
and  the  heir  cannot  repudiate  one  of  them,  or  reduce  it  on  the  head 
of  deathbed,  without  forfeiting  the  provisions  in  his  favour  contained 
in  the  other,  (y)     An  heir  cannot  claim  a  legacy  of  moveable  estate 

(r)  Sinclair '•  Exrt.  v.  Ronton,  11  Dec.      v.  Campbell,  16  July  1862,  24  D.  1821.  The 


1852,  16  D.  212. 

(#)  Carmichael  v.  Carmichael,  15  Nov. 
1810,  F.C. ;  Smith  v.  Murray,  9  Dec.  1814, 
F.C. 

(/)  See  Campbell  y.Munro,  28  Dec.  1836, 
15  Sh.  810. 

(u)  Martin  v.  Martin  and  Stone,  17  June 
1795, 8  Pat.  421 ;  Murray  v.  Baillie,  24  Feb. 
1849,  11  D.  710;  Campbell  v.  Munro,  28 
Dec.  1886, 15  Sh.  810;  Lamb  v.  Montgomerie, 
20  July  1858,  20  D.  1828 ;  Campbells  Trs. 


question  whether  he  is  put  to  his  election, 
is  in  this  case  determined  by  the  law  of 
England,  the  law  of  the  will ;  Robertson  v. 
Robertson,  16  Feb.  1816,  F.C. ;  Trotter  v. 
Trotter,  10  June  1829,  3  W.  &  S.  407. 

(x)  Dundas  v.  Dundas,  22  Dec.  1880,  4 
W.  &  S.  460 ;  Alexander  v.  Bennefs  Trs.,  1 
July  1829,  7  Sh.  817. 

(y)  Black  v.  Watson,  9  Feb.  1841,  8  D. 
522 ;  Stewart,  etc.  v.  Stephen,  etc.,  29  Nov. 
1882,  11  Sh.  139;  Harvey  s  Tn.  v.  Har- 
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given  to  him  by  a  deed  which  he  challenges  as  ineffectual  to  con-  chap.  xxv». 
vey  heritage  because  it  was  executed  on  deathbed ;(«)  though  he 
may  found  upon  the  deed  which  he  challenges  to  the  extent  of  tak- 
ing advantage  of  a  clause  of  revocation  contained  in  it,  if  he  has  an 
interest  (a)  Of  course,  if  the  settlement  does  not  dispose,  or  profess 
to  dispose  of  the  whole  succession,  the  beneficiaries  are  entitled,  in 
their  character  as  heirs-at-law,  to  claim  what  is  undisposed  of ;  for 
there  is  no  inconsistency  in  claiming  what  the  testator  does  not,  as 
well  as  what  he  does,  dispose  of.  (6)  And  where  two  settlements 
were  distinct  in  their  scope,  so  that  the  Court  could  not  infer  that 
they  were  intended  to  stand  or  fall  together — the  one  being  a  tes- 
tament, and  the  other  a  deed  of  entail — it  was  held  that  the  accept- 
ance of  a  bequest  under  the  testament  did  not  bar  the  heir  from 
challenging  the  deed  of  entail  as  being  ultra  vires  of  the  granter.(c) 

933.  A  beneficiary  who  accepts  a  testamentary  provision,  being  Beneficiary 
barred  from  making  any  claim  inconsistent  with  the  expressed  will  sew^fnt  can- 
of  the  testator,  is  necessarily  precluded  from  taking  an  interest  in  roccesSonaT1 
the  legal  succession  in  the  capacity  of  representative  of  a  deceased  representative 
heir.     On  this  principle  it  was  held,  with  reference  to  a  settlement  ciary. 

in  favour  of  the  granter's  children,  with  a  destination  over  to  sur- 
vivors, the  vesting  being  postponed  until  the  majority  of  the  child- 
ren, that  the  surviving  children  who  had  adopted  the  settlement 
were  not  entitled  to  claim  legitim  as  representatives  of  those  who 
had  died  in  minority,  after  surviving  the  testator,  and  who  had 
therefore  acquired  a  vested  interest  in  the  legitim  fund.(d) 

934.  By  the  operation  of  the  principle  under  consideration,  a  To  what  extent 
testator  may  not  only  exclude  his  legatees  from  any  claim  to  his  affect  his  leg*- 
own  estate,  in  their  character  as  debtors  or  legal  representatives,  ^tepmate 
but  may  also  burden  the  legatee  with  the  payment  of  provisions  to 

other  parties,  or  dispose  indirectly  of  what  belongs  to  another,  or 
may  attach  such  conditions  to  a  bequest  as  are  lawful  and  possible. 
An  exception  has  however  been  admitted  where  the  fulfilment  of 
a  condition  involves  the  sacrifice  of  the  legatee's  right  to  a  different 


vey'*  Trs.,  28  June  1860,  22  D.  1810 ;  80 
Jan.  1862,  1  Macph.  845. 

(z)  Kerr  v.  D.  of  Roxburgh'*  TV*.,  28 
Nov.  1815,  Hume,  25,  affirmed  1  Bligh,  1. 
Whether  the  heir  can  found  on  a  settle- 
ment which  he  has  partially  reduced  to 
the  effect  of  claiming  the  benefit  of  a 
clause  relieving  the  heritable  estate  of 
burdens  affecting  it,  see  Crawford'*  Trs. 
v.  Crawford,  11  Jan.  1867,  5  Macph.  275. 

(a)  BattUy  v.  Small,  2  Feb.  1816,  F.C.; 
Kerr  T.  D.  of  Roxburgh's  Trs.,  supra.     As 


to  the  exclusion  of  the  heir's  interest,  see 
chapter  9,  section  4. 

(b)  Wightman  v.  De  Lisle,  16  June  1802, 
M.  4479;  See  Robertson  v.  Ogilvie's  Trs.,  20 
Dec.  1844,  7  D.  286 ;  Maitland  v.  M ait- 
land,  14  Dec.  1848,  6  D.  244 ;  Wilson  v. 
Dick,  80  June  1840,  2  D.  1286. 

(c)  Urquhart  v.  Urquhart,  20  Feb.  1851, 
18  D.  742.  And  see  Dow  v.  BeUh,  supra, 
§924 

(d)  Stewart's  Trs.  v.  Stewart,  20  Dec. 
1851,  14  D.  298. 
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chaf.  xxvii.  subject  or  estate  without  conferring  any  benefit  on  other  legatees. 
In  such  a  case,  it  is  held  that  the  condition  ought  not  to  be  en- 
forced, on  the  ground  that  the  testator  is  supposed  to  have  imposed 
it  for  the  benefit  of  his  legatee,  and  that  the  application  of  the  con- 
dition must  be  confined  to  the  case  to  which  it  was  intended  to  be 
applied.  On  this  principle,  where  an  heir  of  entail  had  made  up 
his  title  to  an  entailed  estate  as  fee-simple  proprietor,  and  after* 
wards  executed  a  new  entail,  comprehending  the  entailed  estate  as 
well  as  other  fee-simple  property,  it  was  held  that  the  heir,  by  ac- 
ceptance of  the  new  grant,  was  not  bound  to  hold  the  entailed  pro- 
perty subject  to  the  conditions  of  the  second  entail ;  because  in  so 
doing  he  would  have  incurred  an  irritancy,  which  could  not  have 
been  within  the  contemplation  of  his  ancestor,  (c) 

Appropriation  936.    HI.    PRINCIPLE  OF  EQUITABLE  COMPENSATION. — The   quefi- 

i*gaisucc**8ion;  tion  as  to  the  disposal  of  the  unclaimed  estate,  where  an  heir  or 
conventlonS*1  legatee  is  put  to  his  election  between  legal  and  conventional  pro- 
provisions.  visions,  is  one  of  very  extensive  application  ;  but  it  will  be  found 
on  an  examination  of  the  authorities,  that  all  such  questions  are  in 
general  resolved  by  the  application  of  what  is  termed  the  principle 
of  Equitable  Compensation,  under  which  the  unclaimed  provision 
accrues  to  the  person  or  class  of  persons  whose  interests  are  dimi- 
nished by  reason  of  the  mode  in  which  the  right  of  election  has 
been  exercised.  We  shall  consider,  in  the  first  place,  the  position 
of  the  estate  considered  as  subjected  to  legal  claims,  in  the  case  of 
the  beneficiary  approbating  the  settlement;  and  thereafter,  the 
position  of  the  same  estate  viewed  as  the  subject  of  testamentary 
disposition,  in  the  alternative  case  of  the  beneficiary  rejecting  or 
reprobating  the  settlement. 
Rejected  shares  936.  (1)  With  regard  to  the  legal  cl&ims  of  the  heirs-at-law  and 
moveable  sue-  executors  of  the  testator,  no  difficulty  can  arise.  At  to  heirs-at- 
reridue/*11  mt°  law,  it  seems  clear,  though  the  point  has  never  been  decided,  that 
if  an  heir-portioner  accepts  a  testamentary  or  dispositive  provision 
in  lieu  of  the  inheritance,  the  share  of  heritage  liberated  by.  the 
election  of  such  heir  to  take  under  the  settlement  will  fall  into  the 
general  residue,  to  be  applied  for  the  purposes  of  the  settlement. 
This  is  evident,  indeed,  from  the  consideration  that  the  co-heirs 
would  have  no  title  to  reduce  the  settlement — for  example,  on  the 
head  of  deathbed — except  to  the  extent  of  their  respective  shares. 
The  same  result  would  follow  in  the  case  of  moveable  estate  inef- 
fectually disposed  of  under  a  foreign  will. 

(e)  Arbuthnott  v.  Arbutknott,  1792,  Bell's      hart,  supra;  Douglas*  Trs.  v.  Douglas,  20 
Oct.  Ca.  161,  M.  620;  Urquhartv.  Urqu-     June  1862;  24  D.  1191. 
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937.  With  respect  to  terce  and  courtesy,  it  is  sufficient  to  say   qhaf.  xxvn. 
that  the  acceptance  of  a  fixed  provision  in  lieu  of  either  of  those  whether  the 
liferent  rights  operates  in  the  same  manner  as  a  discharge  of  the  JSJ^0^" 
liferent,  so  that  the  entire  estate  becomes  subject  to  the  purposes  enures  to  the 
of  the  disposition^/)      But  suppose  that  the  special  provision  successfully 
is  made  payable  out  of  a  moveable  fund,  and  that  the  heir-at-law  settlements 
should  challenge  the  settlement  as  having  been  executed  on  death-  ***** UeU- 
bed,  would  the  terce  accresce  to  the  fee-simple  estate,  or  would  the 
settlor's  trustees  be  entitled  to  retain  it  as  in  compensation  to  the 

fund  out  of  which  the  special  provision  was  payable  ?    The  analogy 
of  the  cases  onjtis  relictce  points  to  the  application  of  the  principle    . 
of  compensation.^) 

938.  As  to  the  disposal  of  unclaimed  shares  of  legitim,  it  is  neces-  Distinction  b«- 
sary  to  distinguish  between  the  case  of  a  discharge  of  legitim  during  discharged  and 
the  father's  lifetime,whether  by  antenuptial  contract  or  by  acceptance  ^acceptance  of 
of  a  provision  inter  vivos,  and  the  case  of  the  acceptance  of  a  legacy  p,^^11**'7 
in  satisfaction  of  legitim.     The  effect  of  a  discharge  in  the  father's 
lifetime  is  the  same  as  if  the  child  had  predeceased  his  father ;  the 

right  lapses,  and  the  benefit  of  it  enures  to  the  other  children  inter- 
ested in  the  legitim  fund.  (A)  "  Up  to  the  time  of  the  father's 
death,"  said  Lord  Gottenham  in  Fisher  v.  Dixon  (the  second  case 
reported  under  that  name),  "  the  right  of  the  children  to  legitim, 
though  spoken  of  as  existing  for  some  purpose,  is  at  most  future 
and  subsequent,  depending  not  only  upon  the  amount,  if  any,  of 
the  property,  but  upon  the  number  of  children  entitled  to  partake 
of  it  at  the  father's  death.  But  upon  that  event  happening,  all  con- 
tingency ceases,  and  the  right  becomes  present  and  vested  ;  so  that 
if  the  child  die  before  it  receives  its  share,  the  representatives  are 
entitled  to  it."  (t) 

939.  In  the  same  case,  it  was  decided  by  all  the  Law  Lords  on  Legitim  Tested, 

i    .  e         •«  vi     <i  •    •  *  •      «i         «  .i       •     i         bat  not  claimed. 

appeal,  in  conformity  with  the  opinions  of  a  majority  of  the  judges  fails  into  residue 
of  the  Court  of  Session,  that  the  acceptance  after  the  father's  death  Jj^SSj  ofth* 
of  a  provision,  declared  to  be  in  satisfaction  of  the  legitim.  operated  stable  com- 

*  .  °  '     r  pensation. 

in  favour  of  the  general  disponee,  and  not  of  the  children  who  be-  Fisher*. Dixon. 
took  themselves  to  legitim.  (k)     In  this  case,  the  question  lay  be- 
tween the  holders  of  the  legitim  fund  and  a  general  disponee,  who  was 
burdened  with  provisions  in  satisfaction  of  legitim.     The  principle 

(/)  This  has  been  declared  by  Statute  Crokat,   29  Feb.  1856,  18  D.  708  ;  Martin 

with  respect  to  terce  (1681,  c.  10).     See  v.  Agnew,  1749,  M.  8167  ;  M'Gill  v.  Oxen- 

chapter  7,  flection  8.  ford,  1671,  M.  8179 ;  Fishery. Dixon,  infra. 

(g)  See  Campbell's  Trs.  v.  Campbell,  in-  (i)  Fisher  v.  Dixon  (2d  case),  2  Bell,  78. 

fra,\  940.  (k)  Fisher  v.   Dixon,  2  D.  1121,  8  D. 

(h)  Hog  v.  Lashley,  \  May  1792,  8  Pat.  1181,  6  April  1843,  2  BeU,  63,  confirming 

247,  affirming  M.  8198  ;  Lord  Panmure  v.  Henderson  y.  Henderson,  1782,  M.  8191. 

VOL.  I.  2  H 
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qua*,  xxtii.  of  the  decision  would  obviously  apply  to  a  similar  question  between 
claimants  of  legitim  and  the  residuary  legatee  under  a  trust-settle- 
ment. It  is  an  obvious  deduction  from  the  principles  established 
by  Hog  v.  Lashley  and  Fisher  v.  Dixon,  that  a  discharge  of  legitim 
by  all  the  children  operates  in  favour  of  the  residuary  legatee  or 
next  of  kin  alone,  if  made  after  the  father's  death ;  but  if  before, 
then  in  favour  of  the  widow  jointly  with  these  parties,  the  division 
of  the  succession  being  in  that  case  bipartite. 
Application  of  940.  It  was  formerly  held  (in  Andrews  v.  Sawer)  that  the  effect 

jwTeSto.  *°     of  the  acceptance  by  a  widow,  after  her  husband's  death,  of  a  spe- 

rQcS£dLn'  c*a*  P*0^8*011  in  ^eu  °f  J*8  relictce,  was  to  subject  the  estate  to  a 
bipartite  division,  so  that  the  benefit  of  the  lapsed  interest  should 
accrue  jointly  to  the  legitim  fund  and  to  the  dead's  part.  (I)  But 
the  observations  of  the  Law  Lords  in  Fisher  v.  Dixon,(m)  to  the 
effect  that  Andrews  v.  Sawer  was  inconsistent  with  the  principle  of 
Henderson  v.  Henderson,  upon  which  they  proceeded,  have  virtually 
overruled  the  case  of  Andrews  v.  Sawer;  and  it  has  since  been  so- 
lemnly decided  that  a  discharge  of  jus  relictee  after  the  death  of  the 
head  of  the  family  has  no  effect  upon  the  legitim,  but  operates  ex- 
clusively in  favour  of  the  residue  or  other  fund  charged  with  the 
special  provision.  (») 
Children  may  941.  Though  a  father  of  a  family,  after  providing  for  his  wife 

po«sd^f  snoces-  and  children,  should  declare  that  their  portions  shall  be  accepted 
rtandhg«nh  ^y  them  in  satisfaction  of  legitim,  jus  relictee,  and  all  other  claims, 
exclusion  of  yet  if  he  die  intestate  as  to  the  whole(o)  or  a  part  of  his  heritable 
marriage-settle-  or  moveable  succession,  the  children  are  nevertheless  entitled,  as 
men,e  j^g  representatives,  to  claim  that  part  of  the  moveable  estate  of 

which  he  did  not  dispose  ;  the  eldest  son  being,  on  the  same  prin- 
ciple, entitled  to  claim  all  undisposed-of  heritage,  (p) 
Unclaimed  con-        942.  (2)  The  result  of  the  authorities  is,  that  the  benefit  of  a 
sfons°faii  mto""  forfeited  legal  provision  enures  to  the  fund  burdened  with  the  con- 
residne.  ventional  provision,  usually  the  residue,  or  if  that  be  undisposed  of, 

then  to  the  testator's  legal  representatives.  It  will  be  seen  that 
the  result  is  precisely  similar  in  the  case  of  a  bequest  being  forfeited 
in  consequence  of  the  legatee  claiming  his  legal  provisions.  In 
this  case  also  the  residuary  legatee  is  entitled  to  the  resulting  in- 
terest, on  principles  which  have  been  explained  in  treating  of  be- 
quests of  residue,  (q) 

(l)  Andrews  v.  Sawer,  2  March  1836,  14  1286 ;  Maitland  v.  Maitland,  14  Dec.  1848, 

Sh.  689.  6  D.  244. 

(m)  Fisher  v.  Dixon,  2  Bell,  75-78.  (p)  Blackwood  v.  Dykes,  26  Feb.  1838, 

(n)  Campbell's  Trs.  v.  Campbell,  15  July  11  Sh.  448 ;  Sinclair  v.  Traill,  27  Feb.  1840, 

1862.  24  D.  1821.  2  D.  694;  Stoddart  v.  Thomson,  1784,  E      . 

(o)  Wilson  v.  Gibson,  80  June  1840,  2  D.  "  Succession,"  No.  1. 

(q)  Chapter  22,  section  8. . 
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943.  The  leading  case  is  that  of  the  Marquis  of  Breadalbane  s   chap,  xxvn. 
Trs.  v.  Lady  K  Pringle  (r),  a  decision  of  great  authority,  from  the  Breadalbane' s 
eminence  of  the  judges  who  took  part  in  it.     The  testator  directed  ^^,• T-  p™9k. 
that  his  trustees  should  "annually  pay  over  the  free  rents  of  his 
unentailed  lands  to  my  two  daughters,  Lady  Elizabeth  Campbell 
(afterwards  Pringle),  and  Mary,  Marchioness  of  Chandos,  equally 
between  them,  while  both  should  be  in  life,  and  to  the  survivor, 

and  should  continue  to  do  the  same  as  long  as  both  or  either  of 
them  should  be  alive."  The  second  daughter,  afterwards  Duchess 
of  Buckingham,  claimed  her  legitim,  contrary  to  the  purpose  and 
scope  of  the  settlement ;  and  the  decision  of  the  Court  was,  "  that 
the  interest  of  Lady  Elizabeth  Pringle  in  the  rents  of  the  unentailed 
estates  is  not  enlarged  by  the  forfeiture  which  the  Duchess  of  Buck- 
ingham has  incurred,  but  that  such  forfeiture  operates  during  the 
lifetime  of  the  Duchess  of  Buckingham,  in  favour  of  the  trustees  of 
the  late  Marquis  of  Breadalbane."(s) 

944.  The  subsequent  decision  in  Armandale  v.  JPNiven(t)  is  not  AnnandaU  t. 
inconsistent  with  that  in  the  Breadalbane  case.     The  testator  gave 

his  widow  a  liferent  of  the  whole  estate  in  lieu  of  terce  and  jus  re- 
lictce;  and  appointed  his  trustees  at  her  death,  in  case  of  a  failure  of 
issue  (which  happened),  to  divide  the  residuary  estate  amongst  cer- 
tain collateral  relatives.  The  widow  claimed  her  legal  provisions. 
The  Court  awarded  the  surplus  liferent  interest  to  the  residuary 
legatees,  and  decreed  for  an  immediate  division,  (u) 

946.  Sometimes  a  legatee  is  under  the  necessity  of  electing  be-  Generality  of 

a .  .         ,  •   .  t         ,      ,  .  .   .        the  application 

tween  a  marriage-contract  provision  and  a  testamentary  provision  0f  the  doctrine 
given  in  satisfaction  of  it.  Here  also  the  general  rule  is  applied  ;  ^^3^. 
and  in  whatever  way  the  right  of  election  is  exercised,  the  person 
whose  interest  is  diminished  by  the  election  is  entitled  to  be  com- 
pensated out  of  the  rejected  provision,  (a?)  This  principle  is  exem- 
plified by  a  case  where  the  heir  incurred  a  forfeiture  of  a  bequest  of 
a  share  of  residue,  in  consequence  of  his  having  succeeded  in  re- 
ducing the  settlement  as  a  disposition  of  heritage  on  the  head  of 
deathbed.  In  this  case,  it  was  found  that  the  forfeited  share  ac- 
cresced  to  the  interest  of  the  co-residuary  legatees,  on  the  ground 

(r)  Breadalbane  Trs.  v.  Pringle,  15  Jan.  69.    In  the  present  case  there  could  be  no 

1841,  3  D.  367;  M'lnnes  v.  McAllister,  29  doubt,  because  the  only  element  of  contin- 

June  1827,  5  Sh.  862,  N.  E.  801 ;  Peat  v.  gency  in  the  destination  had  been  removed 

Peat,  14  Feb.  1839,  1  D.  508.  by  the  death  of  the  testator's  children. 

(s)  Interlocutor,  3  D.  366.  The  mere  subsistence  of  the  widow's  life- 

(t)  Armandale  v.  MWiven,  9  June  1847,  rent,  supposing  she  had  accepted,  would 

9  D.  1201.  not  have  prevented  the  fee  from  vesting. 

(«)  On  the  question  whether  the  dis-  (x)  Harvey's  Trs.  v.  Harvey's  Trs.,  30 

charge  of  a  temporary  burden  entitles  the  Jan.  1862,  1  Macph.  345;  and  see  Dixon 

legatees  to  an  immediate  division,  see  chap.  v.  Fisher,  1  July  1838,  6  W.  &  S.  431. 

2h2 
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chap.  xxTit.   that  their  interest  was  diminished  by  the  transference  of  the  herit- 
able estate  to  the  heir.(y) 
Erroneous  exer-        946.  In  conclusion,  we  may  refer  to  a  recent  decision  in  which 
doMBotp?     effect  was  given  to  the  principle,  that  if  a  party,  erroneously  sup- 
dj*ponee  to  hii   posing  himself  to  have  a  power  of  appointment  over  the  property  of 
another,  disposes  of  it  by  will,  his  legatees,  who  repudiate  the  ap- 
pointment, are  not  thereby  put  to  their  election  with  regard  to  the 
testamentary  provisions  in  their  favour.    The  distinction  was  taken 
in  this  case,  that  the  testator  did  not  know  that  he  was  disposing 
of  that  which  was  not  within  his  power;  for  if  he  had  known,  the 
case  would  have  come  within  the  rule  of  res  aliena  scienter  legato,  (z) 

(y)  Nistxt'9  7W.  v.  NuUt,  5  Dec  1861,  (*)  DougUu  v.  DwgUu,  20  June  1862,  24 

14  D.  146.  D.  1191. 
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947.  "  When/'  says  Erskine,  "  a  legatee  dies  before  the  testator,  Doctrine  stated 
the  legacy  is  not  transmitted  to  the  legatee's  executors ;  both  be-  7 
cause  legacies  are  granted  for  the  testator's  special  regard  to  the 
legatee  himself,  and  because  they  do  not  become   due — dies  non 

cedit — until  the  death  of  the  testator  ;  and  nothing  can  pass  from 
one  to  his  heir  or  executor  till  it  be  due  to  himself.  On  this 
ground,  a  conditional  legacy  falls  if  the  legatee  die  before  the  con- 
dition be  fulfilled."  A  legacy  cannot  vest  during  the  life  of  the 
testator,  because  his  settlement  is  ambulatory  and  revocable ;  a 
provision  by  deed  may  vest  as  soon  as  the  grantee  acquires  an  in- 
defeasible interest  by  delivery  of  the  deed.(a)  It  is  unnecessary 
to  adduce  illustrations  of  the  general  rule,  that  testamentary  provi- 
sions are  personal  to  the  grantee,  or  to  enter  at  length  upon  the 
reasons  upon  which  it  is  founded. 

948.  The  recent  case  of  Cooper's  Trustees  v.  Mackenzie  (b)  affords  Doctrine  aius- 
an  example  of  the  application  of  the  doctrine  under  somewhat  ex-  aiegac/to*860 


ceptional  circumstances.  The  testator  having  been  at  one  time 
insolvent,  left  a  settlement  in  which  he  directed  his  trustees  to  re- 
imburse his  creditors  (in  terms  of  a  list  of  liabilities)  for  the  losses 
they  had  sustained  through  his  insolvency.  It  having  been  found 
in  a  previous  action  that  the  intention  of  the  testator  ought  to  be 
carried  into  effect,  the  creditors,  by  a  minute  of  agreement,  divided 
the  property  amongst  them  in  proportion  to  their  debts,  and,  inter 
alia,  allocated  a  dividend  to  the  children  of  two  creditors  R.  and  M., 
who  had  predeceased  the  testator.  An  action  having  been  raised 
by  a  creditor  of  R.  and  M.  against  the  children,  as  representing 
their  parents  to  the  extent  of  the  dividend  in  question,  it  was  found 

(a)  Ersk.  8,  9,  9,  citing  Dig.  lib.  86,  within  the  description  of  persons  who  would 

tit  2,  1.  5,  {  1;  Dig.  eod.  tit.  1.  26,  pr.;  be  entitled  under  the  condition  n  tine 

Bell's  Prin.  }  1878.   Accordingly,  in  all  the  liberis ;  Hamilton  v.  Hamilton,  8  Feb.  1888, 

cases  in  which  a  claim  has  been  made  on  16  Sh.  478. 

behalf  of  heirs  not  expressly  instituted,  the         (ft)  Cooper's  TV*,  v.  Mackenzie,  18  Jan. 

struggle  has  been  to  bring  the  claimant  I860,  22  D.  880. 


i  legacj 
creditors. 
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chap,  xjmn.  that  the  fuud  destined  to  creditors  was  to  be  regarded  as  a  legacy  ; 
that  the  shares  of  R.  and  M.  had  lapsed  by  predecease;  and  conse- 
quently, that  the  sums  of  money  received  by  their  children  under 
the  minute  of  a  greement  were  not  takenin  the  character  of  repre- 
sentatives of  their  deceased  parents,  but  solely  in  right  of  the  agree- 
ment. 
Distinction  in  949.  Grantees  under  an  antenuptial  marriage-contract  acquire 

rugc-contralrt*'  a  vested  right  to  their  provisions  from  the  date  of  the  marriage,  or, 
provision!;        £u  ^e  Cftge  Qf  children,  from  the  date  of  birth ;  and  although  where 

such  provisions  are  payable  at  the  father's  death,  they  are  of  the  na- 
ture of  spes  successionis  in  questions  with  creditors,(c)  yet,  as  they 
constitute  a  preferable  claim  against  the  surplus  estate  after  pay- 
ment of  debts,  they  are  commonly  said  to  vest  in  the  children  from 
birth.  It  may  be  doubted,  however,  whether  an  ordinary  marriage- 
contract  provision  in  favour  of  children,  could  be  assigned  during 
the  lifetime  of  the  parent.  Where  a  jus  crediti  is  created  by  mar- 
riage-contract, as,  for  example,  by  an  obligation  prestable  at,  or 
bearing  interest  from  a  date  which  may  arrive  during  the  father's 
lifetime,(d)  the  right  so  conferred  vests  at  the  birth  of  the  child , 
and  is  not  suspended  until  the  occurrence  of  the  period  of  pay- 
ment, (e)  As  it  has  been  decided  that  children  on  whom  a.  jus 
crediti  has  been  conferred  by  marriage-contract  are  entitled  to  rank 
on  the  father's  estate  for  their  provisions,  it  follows  that  rights  of 
this  description  are  assignable  either  by  will  or  deed  inter  vivos  in 
the  father's  lifetime,  as  was  indeed  expressly  found  in  the  case  of 
Burden  v.  Smith.(f) 
»nd  irrerocabie  960.  Obligatory  provisions  constituted  by  deed  inter  vivos  are 
provisions  t  assignable,  notwithstanding  that  the  period  of  payment  is  postponed 
to  the  death  of  the  granter.  This  point  was  decided  in  the  case  of 
Greig  v.  Moodie7(g)  where  a  father,  in  implement  of  an  antecedent 
agreement,  disponed  his  heritable  property  absolutely  to  his  eldest 
son,  who  was  infeft,  under  burden  of  a  certain  provision  in  favour 
of  his  sister.  The  lady  predeceased  her  father,  having  conveyed 
her  interest  to  her  husband,  by  deed  of  settlement.  The  Court 
gave  effect  to  her  settlement,  being  of  opinion  that  the  constitution 
of  the  provision  in  the  manner  described  gave  an  immediate  inter- 
est which  did  not  depend  on  her  survivance  of  the  term  of  pay- 
ment. 

(c)  Ooddard  v.  Stewart,  9  Mar.  1844,  6  780,  N.E.611;  CruickshanVtTn.v.  Cruick- 
D.  1018.  shank,  2  Nov.  1858, 16  D.  7. 

(<J)  See  Grindlay  v.  Merchant  Maiden  (f)  Burden  v.  Smith,  27  April  1788,  1 
Hospital,  1  July  1814,  F.  C.  Pat.  214. 

(e)  Jolly  v.  Graham, 24  Feb.  1824,2  Sh.  (g)  80  Nov.  1830.  2  D.  169.J  [But  see 

Contain  v.  Contain,  1672,  M.  2992. 
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961.  A  destination  to  the  legatee's  assignees  is,  by  a  rule  of  con-  chap,  mm. 
struction  depending  on  general  principles,  restricted  .to  assignees  DeStinjltioil  to 
after  the  period  of  vesting.     For  the  recognition  of  assignations  of  "  h«j™  *«* 
prior  date  would  involve  the  contradictory  assumption  that  the  not  crate  *n 
legacy  was,  at  the  date  of  the  assignation,  a  vested  right  in  the  per-  tensuratli111" 
son  of  the  cedent.     In  the  case  of  Graham  v.  Hope,  there  was  a  jkjjj1  of  *•" 
destination  of  a  sum  of  £2000  to  a  husband  and  wife  in  joint  fee 
and  liferent,  for  the  liferent  use  only  of  the  wife  in  case  of  her  sur- 
vivance,  and  to  the  husband,  his  heirs  and  assignees,  in  fee.    The 
husband  predeceased  the  testator,  and  left  all  his  property  to  his 
brother,  who  claimed  the  fee  of  the  above  sum  of  £2000  as  condi- 
tional institute  under  the  destination  to  heirs  and  assignees.     But 
the  claim  was  rejected  by  the  Court,  on  the  ground  that  the  assig- 
nation could  only  take  effect  when  the  legacy  became  vested  in  the 
legatee.  (A)     Nor  can  a  power  of  disposal  conferred  upon  a  life- 
renter  be  exercised  by  deed  until  the  liferent  has  vested  ;(i)  but  an 
appointment  by  will,  executed  prior  to  the  period  of  vesting,  will  be 
sustained  if  the  appointer  survive  that  period,  on  the  principle  that 
his  will  speaks  from  the  last  moment  of  life,  (i) 

952.  In  the  case  of  Bell  v.  Cheapey(J)  a  residuary  bequest  was  BeU  ▼.  cheape. 
given  to  a  party  in  liferent  and  her  children  in  fee,  and  in  the  event 
of  her  death  without  issue, — thus  suspending  the  vesting  till  the  ex- 
piration of  the  liferent, — the  trustees  were  directed  to  pay  and 
make  over  the  fee  to  another  party,  "  her  heirs,  executors,  or  assig- 
nees/' The  question  was,  whether  an  assignation  could  be  sus- 
tained, which  was  executed  by  the  conditional  institute  after  the 
death  of  the  truster,  but  before  the  expiration  of  the  liferent  ?  A 
majority  of  the  whole  judges  were  of  opinion  that  the  assignation 
was  ineffectual  to  exclude  the  heirs  of  the  cedent,  holding,  on  the 
authority  of  the  previous  cases,  that  the  introduction  of  the  word 
assignees  in  the  destination  was  merely  a  matter  of  style,  and  could 
not  have  the  effect  of  rendering  a  contingent  right  assignable.  The 
case  seems  to  have  been  decided  entirely  upon  authority ;  for,  as 
Lord  Fullerton  observed,  if  the  question  had  been  open,  the  most 
natural  and  obvious  reading  of  a  bequest  in  such  terms  would  be, 
that  though  it  does  not  vest  a  right  of  succession  in  the  fiar  until 
the  period  of  payment  arrives,  it  imports  the  conditional  institution 
of  his  representatives,  whether  by  testate  or  intestate  succession  ; 

(h)   Graham  v.  Hope,  17  Feb.  1807,  M.  (k)  II  t/ slop  v.  Maxwell*  t  Trt.,  11  Feb. 

*•  Legacy,"  App.  No.  3 ;  and  see  Burden  y.  1884,  12  Sb.  413. 

Smith,  1738;  1  Pat.  214.  (/)  Bell  v.  Cheape,  21  May  1845,  7  D. 

(f)  Henri/  v.  Chant,  19  Feb.  1824,  2  Sb.  614. 
726,  N.  E.  605. 
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chap,  xxtiii.  the  word  "  executors"  applying  to  the  former  case,  and  that  of 

4 'assignees ".to  the  latter,  (m) 
in  legaciw  given       963.  In  the  construction  of  legacies  bequeathed  by  mutual 

under  mutual  -,  , 

settlements,  settlement,  it  was  formerly  held  that  the  legatee  took  an  absolute 
kgatoMnust  vested  interest  in  the  whole  subject  upon  the  death  of  either  of  the 
twutori!0*11  ^  J°*nt  donors,  (n)  on  the  principle  that  a  mutual  settlement  is  oner- 
ous, and  only  revocable  by  mutual  consent.  The  doctrine  was  re- 
cognised in  the  leading  case  of  Lawaon  v.  Stewarty(p)  though  it 
was  held  not  to  apply  in  that  case  in  consequence  of  a  special  de- 
claration in  the  mutual  settlement,  that  in  the  event  of  any  of  the 
legatees  predeceasing  the  survivor  of  the  grantors  of  the  settlement, 
the  legacies  should  fall  and  belong  to  their  executors  or  next  of 
kin.  The  House  of  Lords  were  advised  that  those  words  expressed 
a  qualification  of  the  interest  previously  conferred  on  the  legatees, 
and  imported  a  conditional  institution  of  executors  in  the  event  of 
the  legatee  not  surviving  both  the  testators,  the  vesting  of  the  be- 
quest being  thus  suspended  until  the  death  of  the  survivor,  (p)  The 
more  recent  cases  of  Bel/rage  and  of  Wilsone's  Tr.,(q)  where  the 
survivors  of  the  parties  to  mutual  settlements  were  held  entitled  to 
revoke,  turned  entirely  on  the  terms  of  the  power  of  revocation. 
MOn*r'Tn  ^**  ^^er  v.\Milne's  Trustees  is  a  case  somewhat  special  in  its 

circumstances.  A  married  lady  wrote  and  delivered  to  a  friend  a 
letter  bearing,  that  "  upon  presenting  this  letter  after  the  death  of 
Mr  M.  and  myself,  you  shall  be  entitled  to  a  couple  of  hunder  pond 
at  the  first  term  after  our  death,  and  if  I  shall  survive  Mr  M.,  upon 
presenting  this  you  shall  be  entitled  to  demand  four  hunder  in 
place  of  two/'  The  grantee  survived  the  husband,  but  died  in  the 
lifetime  of  the  wife.  It  was  clear,  from  the  terms  of  the  letter,  if 
the  law  of  legacies  were  applicable,  that  there  was  no  jus  exigendi, 
and  therefore  no  vested  interest,  until  after  the  death  of  both 
spouses.  But  the  Court  were  divided  in  opinion  on  the  question 
whether  the  letter  constituted  a  legacy,  or  was  not  rather  (being  a 
delivered  document)  to  be  regarded  as  a  postponed  obligation.  Ul- 
timately, by  a  large  majority  of  the  whole  judges,  it  was  decided 
that  the  provision  was  personal  to  the  legatee,  and  lapsed  by  his 
predecease,  (r) 

(m)  7  D.  684.     See  Clark  v.  Paterson,  6  (p)  2  W.  &  S.  686. 

Dec.  1851,  14  D.  141.  (q)   Wilsone's Trs.  v.  Stirling,  supra;  Bd- 

(n)  Nicolson  v.  Ramsay,  16  Dec.  1806,  frage  v.  Davidson,  20  June  1862;  24  D. 

M.  "  Legacy,"  App.  No.  2 ;  Dykes  v.  Boyd,  1182. 

3  June  1818,  F.C.     But  see  Wilsone's  Trs.  (r)  Miller  v.  Milne's  Trs.,  8  Feb.  1869, 

v.  Stirlmg,  18  Dec.  1861,  24  D.  163.  21  D.  877. 

(o)  Lawson  v.  Stewart,  20  June  1827,  2 
W.  &  S.  625,  affirming  4  Sb.  384,  N.  E.  386. 
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955.  The  doctrine  of  lapse  is  properly  extended  to  the  case  of  chap,  xxvm. 
legacies  given  to  take  effect  upon  a  contingency.     Thus,  if  a  legacy  j^^fo,,  o£ 
be  given  to  A.,  whom  failing  to  B.  on  his  attaining  the  age  of  majo-  doctrine  to  am- 
rity ;  if  A.  dies  in  the  lifetime  of  the  testator,  and  B.  does  not  attain 
majority,  a  lapse  occurs  although  B.  survives  the  testator.  (s)  Where, 

on  the  contrary,  an  interest  is  given  subject  to  be  determined  upon 
a  contingent  event,  the  right  of  the  legatee  vests  at  the  death  of 
the  testator  for  the  whole  period  then  to  run,  and  passes  to  his 
executors,  in  the  event  of  his  dying  before  the  termination  of  his 
interest,  (t) 

956.  Again,  it  is  obvious  that  if  A.  survive  B.,  and  bequeath  a  Legacy  by  a.  to 
fund  to  be  applied  to  the  uses  of  B/s  will,  a  legatee  -under  B/s  will UMS0 
must  also  survive  A.,  in  erder  to  be  able  to  take  under  A/s  will,  (ft) 

957.  Where  a  legacy  is  given  to  a  plurality  of  persons  in  terms  Legade*  to  a 
which  import  a  joint-destination,  no  lapse  can  occur  unless  all  the  donotUpseT 
objects  die  in  the  testator's  lifetime ;  for  if  only  one  survive,  he  "feci  Mr™. 
will  take  the  whole  fund  jure  accrescionis.(x)    The  result  is  the 

same  where  the  bequest  is  to  a  fluctuating  class  of  persons,  who, 
by  the  rules  of  construction,  are  to  be  ascertained  at  the  death  of 
the  testator,  or  at  a  subsequent  period,  (y) 

958.  A  legacy  may  also  be  prevented  from  lapsing,  or  falling  Effect  of  condi- 

•     .  •!         i  £  j 'j.'         i    •      a*a-  a*  e  j.\.      \-    •  tional  institution 

into  residue,  by  means  of  a  conditional  institution  of  the  heirs  or  ^  preventing 
children  of  the  legatee,  and  such  a  conditional  institution  may  be  j^2«froin 
given  (though  it  is  not  always  implied)  by  the  common  destination 
to  heirs  and  assignees,  (z)  But  it  is  needless  further  to  anticipate 
what  is  said  in  subsequent  chapters  upon  this  and  the  cognate  sub- 
ject of  implied  institution  under  the  condition  si  sine  liberis  deces- 
serit.(a)  A  conditional  institution  of  heirs,  or  children,  it  is  to  be 
observed,  always  presupposes  that  the  ancestor,  or  father,  is  him- 
self instituted  in  the  event  of  his  surviving  the  testator ;  but  in  the 
case  of  a  legacy  to  a  class  of  persons,  and  their  heirs  or  issue,  there 
may  have  been  members  of  the  class  who  ceased  to  exist  before  the 
date  of  the  execution  of  the  will,  and  who  are  therefore  held  not  to 
be  instituted.   In  such  a  case  there  can  be  no  conditional  institution, 


(«)  Donah? 9  Tr$.  v.  Donald,  26  March 
1864,  2  Macpb.  922 ;  Home  v.  Home,  1807, 
Hume,  580 ;  Arbuthnot  v.  Arbuthnot,  1816, 
Hume,  686;  Torriev.  King's  Remembrancer, 
81  May  1882,  10  Sh.  697. 

(*)  UiU  v.  HiU'8  Tutors,  8  Nov.  1866, 
6  Macpb.  12. 

(t#)  Horabrugh  v.  Horabrugh,  1  March 
1848,  10  D.  824  (4th  point)  ;  Culsha  v. 
Cheeat,  7  Hare,  286,  18  L.  J.  Ch.  269. 


(z)  Infra,  chapter  40,  section  1  (Sur- 
vivorship in  Joint  Destinations). 

(y)  Ibid. 

(z)  Graham  v.  Hope,  1807,  M.  "  Legacy," 
App.  No.  8  ;  Suttie  v.  Suttie,  19  Jan.  1809. 
F.C.;  contra,  Donald's  Tr$.  v.  Donald,  26 
Mar.  1864,  2  Macph.  922.  See  chapter  87 
(Destinations  of  Moveable  Estate),  where 
the  distinction  is  explained. 

(a)  Chapter  89. 
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ohap.  xxtih.  and  the  heirs  of  such  deceased  members,  accordingly,  do  not  take 

anything  under  the  will.  (6) 
whether  legacy       969.  Where  estate  is  disponed  to  an  individual  or  to  trustees  for 
•pecific  estate     his  behoof ,  burdened  with  the  payment  of  a  legacy  of  heritage,  or 
S^Tthe7  Ups  ordinary  legacy  or  annuity,  the  legacy  or  annuity  is  not  affected  by 
^dfic  dispod-  ^e  lapse  of  the  disposition  on  which  it  is  charged,  (c)     In  the  con- 
verse case,  namely,  where  the  person  for  whom  the  provision  is 
made  dies  in  the  testator's  lifetime,  it  is  more  difficult  to  determine 
the  conflicting  claims  of  the  disponee  and  the  heir-at-law  to  the  re- 
sulting interest.    Some  observations  on  the  subject  will  be  found 
in  a  subsequent  chapter. (d) 
Death  of  tea-  960.  The  application  of  the  doctrine  of  lapse  to  practice  involves, 

tee^e^vaooa:  as  a  preliminary  consideration,  the  determination  of  two  matters  of 
J^15icer"  fact,  namely,  (1)  whether  the  death  of  the  testator  is  established  as 
a  fact ;  and  (2),  whether  it  is  established  that  he  was  survived  by 
the  legatee,  and  (in  some  cases)  whether  the  legatee  survived  some 
ulterior  event  on  which  the  succession  is  contingent.  This  subject 
also  is  elsewhere  considered.(e) 

(b)  Stwrock  v.  Binny,  29  Not.  1848,  6  Monerieffv.  Skene,  29  June  1825. 1 W.  &  8. 
D.  117 ;  Black  v.  Valentine,  17  Feb.  1844,     672  (2d  point). 

6  D.  689;  Rhiruft  Trt.  v.  LeUh,  6  Dec.         (d)  Chapter  48,  section  1    (Resulting 

1866,  6  Macph.  104.  Trusts). 

(c)  WyUie  v.  Ross,  12  Not.  1826,  4  Sh.  (*)  Chapter  8  (Opening  of  the  Succee- 
172,  N.  E.  174 ;  Oke  v.  Heath,  1  Ves.  186.  sion  by  Survivance>  In  a  question  as  to 
The  donee  of  a  power  of  appointment  ap-  succession-duty,  it  is  held  that  the  succee- 
pointed  a  part  of  the  fund  to  A.,  subject  to  sion  opens  upon  the  occurrence  of  the 
an  annuity  to  A*'s  mother,  and  gave  the  event  on  which  the  right  of  the  succession 
residue  of  the  fund  to  B.  A.  predeceased  is  made  to  depend,  although  payment  is 
the  granter,  yet  his  mother  was  held  en-  not  received  until  a  later  period;  Lord  Ad- 
titled  to  her  annuity  out  of  the  fund,  the  vocate  v.  Earl  of  Fife,  11  Dec.  1866,  6 
whole  of  which  (minus  the  annuity)  devolv-  Macph.  189. 

ed,  under  the  appointment,  to  B.    But  see 
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CHAPTER  XXIX. 

OF  WILLS  AND  TESTAMENTARY  DISPOSITIONS  OF 
HERITABLE  ESTATE  AND  OF  SUBSTITUTIONS. (a) 


I.   Generalities. 
II.  Heir-substitute,  whether  taking  at  Die- 
ponee  or  a$  Heir  of  Provision. 


III.  Substitutions,  haw  evacuated. 


SECTION  I. 
GENERALITIES. 

961.  The  most  usual  mode  of  constituting  a  testamentary  settle-  How  a  settle- 
ment of  land  is  by  a  direct  disposition  to  the  person  to  whom  the  B^tiaMfe©^ 
estate  is  to  be  granted,  with  a  substitution  or  substitutions  to  other 8tituted- 
heirs,  in  the  order  in  which  they  are  intended  to  take.   The  same  ob- 
ject may  be  accomplished  by  embodying  the  destination  in  a  char- 
ter from  the  superior,  being  a  new  investiture.    In  the  case  of  set- 
tlements of  mixed  heritable  and  moveable  estate,  it  is  not  unusual 

to  include  the  whole  in  one  disposition  to  trustees,  who  are  directed 
to  execute  a  conveyance  of  the  heritable  estate,  or  of  the  residue 
after  fulfilment  of  the  primary  purposes  of  the  trust,  in  favour  of 
the  heir  or  heirs  pointed  out  by  the  settlement,  (b) 

962.  Settlements  of  heritable  estate  are  either  general  or  spe-  General  and 
cial.     The  former  are  necessarily  in  the  form  of  a  disposition  ;  the  SSS^-^wei. 
latter  most  usually  assume  the  same  form,  but  are  sometimes  made  JjJJ^JJJS," 
in  the  form  of  a  procuratory  of  resignation,  (c)     It  is  sufficient  that  of  alteration  and 
the  estate  is  once  for  all  conveyed  away  by  a  disposition ;  and  it  is  heirs. 

not  necessary,  either  in  the  exercise  of  the  ordinary  power  of  altera- 

(a)  In  this  work  the  word  Will  is  ap-  (c)  With  reference  to  the  validity  of  set- 
plied  indifferently  to  testamentary  dispo-  tlements  in  this  form,  when  granted  by  a 
sitions  of  every  description.  Will  is  a  proprietor nninfeft,  see  Renton  v.  Anstruther, 
generic  word,  and  is  not  to  be  confounded  16  Sh.  184,  opinions  on  remit  from  H.  L. 
in  meaning  with  testament,  which  (accord-  22  July  1842,  6  D.  280 ;  affirmed  18  Aug. 
ing  to  our  municipal  law)  is  applicable  1848,  2  Bell,  214.  See  also  Stair,  8,  2,  8 ; 
only  to  wills  of  moveable  or  personal  estate.  2  Ross'  Lectures,  270. 

6)  See  chapter  65  (Trusts  for  the  Exe- 
cution of  Entails). 
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ohaftib  xzix.  tion,  or  under  a  reserved  power  to  nominate  heirs,  that  a  deed  of 
alteration  of  the  succession  should  be  expressed  in  dispositive  lan- 
guage, (d)  This  observation  must  be  understood  to  be  confined  to 
proper  deeds  of  alteration,  capable  of  being  read  as  part  of  the  ori- 
ginal settlement ;  for  if  the  granter  of  the  deed  of  alteration  begin 
by  destroying  the  disposition  contained  in  the  original  settlement, 
he  must  make  a  new  dispositive  grant  to  support  the  new  destina- 
tion, (e)  In  the  construction  of  an  ordinary  destination  to  heirs, 
the  dispositive  words  are  held  to  be  applied  provisionally  to  the 
whole  of  the  heirs-substitute,  including  those  who  may  come  in 
under  clauses  of  devolution  or  powers  of  appointment;  and  it  is 
therefore  unnecessary  to  repeat  the  word  dispone  in  subsequent 
clauses  or  deeds  of  appointment^/)  Clauses  of  devolution  usually 
declare  that  in  the  event  specified  the  estate  shall  "  fall  and  de- 
volve'' to  the  persons  named  or  designed.  Nominations  of  heirs 
are  made  by  the  use  of  the  words  "  nominate  and  appoint." 
Digpomtire  laa-  963.  It  is  scarcely  necessary  to  add  that  testamentary  phrase- 
mwttiementi of  ology  (e.g.,  words  of  giving,  granting,  legating,  or  bequeathing)  is 
Exceptions  wholly  ineffectual  for  the  purpose  of  disposing  of  heritable  estate 
intuitu  mortis,  (g)  And  it  is  immaterial  that  the  testament  is  framed 
and  executed  in  a  country  in  which  real  estate  is  disposable  by  will 
according  to  the  local  law ;  for,  in  relation  to  settlements  of  real  es- 
tate, the  lex  loci  rei  ritce  is  paramount.  (A)  With  regard  to  testament- 
ary bequests  of  heritable  estate  in  codicils  or  informal  writings,  it 
may  be  asserted  as  a  general  rule,  that  if  the  estate  in  question  is 
already  conveyed  away  by  trust-disposition,  and  if  the  codicil  is  sus- 
ceptible of  being  construed  as  a  direction  to  trustees  to  convey  in 
terms  of  it,  the  codicil  will  be  effectuaL(t)  But  it  is  understood 
that  a  settlement  by  way  of  direct  disposition  can  only  be  altered 
by  a  new  dispositive  conveyance,  or  by  a  regular  deed  of  alteration 
bearing  reference  to  the  settlement,  and  incorporating  the  new 
destination  with  it.  (A:)     Words  of  provision  in  marriage-contracts, 

((f)  See  chapter  18  (Revocation).   Infra,  M.  "  Service  of  Heirs,"  App.  No.  1 ;  Ross 

I  968.  v.  Ross's  Trs.,  4  July  1809,  F.G. ;  Oovan 

(e)  But  the  revocation  of  the  appoint-  v.  Seton,  28  Jan.  1812,  F.G. ;  and  cases  in 

ment  of  trustees  does  not  import  the  de-  Mor.  voce  "  Foreign,"  Div.  6  (pp.  4481- 

struction  of  the  conveyance ;  Kidd  v.  Kidd,  4498). 

9  June  1848,  5  D.  1187 ;   Edinr.  Royal         (•)  Ponton  v.  GtUies,  22  Jan.  1824,  2 

Infirmary  v.  Lord  Advocate,  28  June  1861,  Sh.  682,  N.  E.  586    Barclay  v.  Griffiths, 

28  D.  1218.  4  March   1880,  8  Sh.  682 ;    Cameron  v. 

(/)  Bell's  Pr.  i  1098.  Mackie,  9  Sh.  601 ;  affirmed  29  Aug.  1888, 

{g)  Stair,   8,   4,  81;    Ersk.  8,  8,  20;  7  W.  &  S.  106;  BaUantyne  v.  Magi,  of  Ayr, 

Brand  v.  Brand,  1786,  M.  16,941 ;  Stewart  17  Jan.  1888,  16  Sh.  825 ;  Richmond's  Trs. 

v.  Stewart,  1808,  1  Sandford,  "  Heritable  v.  Winton,  26  Nov.  1864,  8  Macph.  96. 
Succession,"  68.  (*)  Henderson  v.  Henderson*  Ors.,  1760, 

(A)  Snodarass  v.  Buchanan,  16  Dec.  1806,  M.  4141 ;  Stewart  v.  Baillie,  27  Jan.  1841, 
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though  insufficient  to  transfer  the  heritable  estate,  are  effectual  ob-  chaftxb  xxix. 
Izgattone  to  found  an  action  of  implement  against  the  heir.(i)     It 
will  not  invalidate  the  settlement  as  a  conveyance  of  heritage  that 
it  is  drawn  in  the  form  of  a  testament,  if  words  of  de  prcesenti  con- 
veyance are  used.(w) 

964.  The  right  of  the  heir-at-law  can  only  be  excluded  by  effec-  Effect  of  revo- 
tually  substituting  another  in  his  place,  mere  words  of  disinherison  heriuMe  d2?  °f 
being  of  no  effect,  (n)     A  settlor  may,  however,  disinherit  his  testa-  tJn»tion- 
mentary  heirs  by  simply  revoking  the  provisions  in  their  favour, 
the  effect  of  which  is  to  revive  the  right  of  the  heirs  under  a  prior 
destination  not  revoked,  (o)  or  of  the  heir-at-law  where  there  is  no 
such  prior  settlement. 

966.  A  testamentary  disposition  to  an  individual  by  name,  as  Substitution* 
institute,  without  mention  of  heirs,  vests  the  fee  in  the  disponee,  if  or  to'hdra  of 
he  survive  the  settlor.     A  substitution  to  an  individual,  without  £2£l  wmi 
mention  of  his  heirs,  is  effectual  if  the  substitute  survive  the  granter 
and  the  heir  previously  named,  and  also  obtain  himself  served  heir  of 
provision.     To  prevent  the  lapsing  of  the  succession  by  predecease, 
it  is  usual  to  insert  a  destination  to  the  heirs  of  the  body  or  other 
heirs  of  the  disponee,  even  where  the  maker  of  the  settlement  is 
indifferent  as  to  the  regulation  of  the  future  succession. 

966.  The  effect  of  a  destination  in  the  ordinary  form  to  persons  Destinations  of 
in  succession  is  different  according  as  the  subject  of  the  conveyance  j^p*  botiTsub- 
is  heritable  or  moveable  estate.     A  destination  of  heritable  estate  ^^jfonSlji- 
to  a  plurality  of  persons  in  succession  imports  a  substitution  of  each  station;  of 
of  the  persons  named  or  designed  to  those  to  whom  a  prior  interest  the  latter  only. ' 
is  given,  and  in  whom  the  estate  may  veBt(p)    A  substitution, 
moreover,  includes  a  conditional  institution  in  the  same  character 
in  the  event  of  the  substitutes  previously  named  and  designed  pre- 
deceasing the  settlor,  (j)    In  the  case  of  legacies  (r)  and  dispositions 
of  mixed  succession,^)  a  similar  nomination  of  persons  in  succes- 


3  D.  468  ;  1  Sandford,  "  Heritable  Succes- 
sion," 75,  76. 

(I)  Reid  v.  Young,  26  Jan.  1838, 16  Sh. 
863. 

(m)  Douglas  v.  Allan,  1788,  M.  15,940 ; 
Brown  v.  Bower,  1770,  M.  5440 ;  Welsh  v. 
Catrnie,  28  June  1809,  F.C. ;  Glover  v. 
Brough,  7  Dec.  1810,  F.C. 

(n)  Robs  v.  Ron,  1770,  M.  5019 ;  Stod- 
dart  y.  Thomson,  1784,  Elch.  "  Succession," 
No.  1 ;  Blackwood  v.  Dykes,  26  Feb.  1888, 
1 1  Sh.  448. 

(o)  See  chapter  18  (Ke vocation).  Such 
revival,  however,  is  not  effectual  to  exclude 
the  heir,  if  the  second  revocation  be  exe- 


cuted on  deathbed ;  Ker  v.  ErsHne,  16  Jan. 
1861,  13  D.  492. 

(p)  Ersk.  3,  8,  44 ;  Bell's  Pr.  \  1698. 

(q)  See  on  this  point  the  cases  of  Col- 
quhoun  and  Fogo,  cited  infra,  sect.  2,  and 
Grants  Trs.  v.  Grant,  2  July  1862,  24  D. 
1211. 

(r)  Christie  v.  Christie,  1681,  M.  8197 ; 
Campbell  v.  Campbell,  1740,  M.  14,856; 
Brown  v.  Coventry,  1792,  M.  14,863. 

(«)  Grtig  v.  Johnston,  9  Sh.  806 ;  affirmed 
1  July  1888,  6  W.  &  S.  406 ;  Allan  v. 
Fleming,  20  June  1846,  7  D.  908 ;  Hender- 
son v.  Hamilton,  29  Jan.  1868,  20  D.  478. 
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oHAPnm  xxii.  8ion  imports  in  general  only  a  conditional  institution,  that  is,  a  gift 
to  the  substituted  legatees  contingent  on  the  event  of  the  death  of 
those  previously  named  before  the  succession  accrues.     To  raise 
such  a  destination  to  a  substitution  it  must  be  clearly  expressed 
that  the  legatees  are  intended  to  take  the  property  in  succession  to 
one  another.    And,  conversely,  a  destination  of  heritable  estate  will 
not  be  restricted  in  construction  to  a  conditional  institution  except 
on  clear  evidence  of  intention  that  it  should  be  so  restricted,  (t) 
Force  ud  effect       967.  Substitution  in  heritable  destinations  is  indicated  by  the 
rtHation^-80    words  "and,"  "and  to,"  "whom  failing,  to."    The  alternation  of 
to ^'  whom"1  these  connecting  words  serves  to  mark  the  transition  from  the 
faffing."  subordinate  to  the  principal  branches  of  the  destination,  or  the  con- 

verse, in  a  manner  sufficient  for  the  expression  of  the  most  compli- 
cated destinations.    Contingent  destinations,  interrupting  the  re- 
gular course  of  the  succession,  must  be  introduced  separately,  by 
appropriate  clauses  of  devolution,  specifying  the  events  in  which 
they  are  to  take  effect.     The  proper  use  of  the  word  "  and"  in  con- 
tradistinction to  "  whom  failing"  is  a  matter  of  some  importance ; 
"  and"  being  properly  used  only  to  connect  a  destination  to  heirs 
with  the  name  of  the  individual  from  whom  the  succession  is  to  be 
traced, (tt)  not  to  introduce  a  distinct  nomination  or  line  of  heirs.(x) 
The  recurrence  of  the  word  "  and"  indicates  a  distributive  destina- 
tion, as  in  the  form  "  To  A.  B.  and  his  heirs-male,  and  to  the 
heirs  whatsoever  of  the  said  heirs-male,"  where  the  heirs  named  in 
the  second  clause  are  held  to  be  substituted  to  each  individual  heir- 
male  as  the  succession  opens  to  him.(y) 
Relations  of  the        968.  This  chapter  is  strictly  limited  to  the  consideration  of  the 
tion  in  heritage  law  of  heritable  destinations  in  its  most  general  relations,  embracing 
oT^generaT*  such  questions  only  as  may  arise  upon  any  destination.    Considered 
subject.  jn  ^i  itg  relations,  the  law  of  destinations  opens  up  a  vast  and  in- 

tricate area  of  research,  which  is  nearly  co-extensive  with  the  law 
of  succession.  One  topic  which  might  with  propriety  have  been  in- 
troduced here — the  question  what  constitutes  a  Tailzied  Destination 
— has  been  reserved  for  discussion  in  connection  with  the  law  of  en- 
tail.^) The  construction  of  destinations  is  discussed  in  a  series  of 
chapters  in  a  subsequent  part  of  the  volume,  to  which,  with  the 

(t)  See  cases  cited  in  last  note.  failing ;"  Young' $  TV*,  v.  Young,  19  July 

(u)  Grant  v.  Chum's  Trs.,  28  Feb.  1883,  1867,  5  Macph.  1101. 

11  Sh.  484.  (y)  Lockhart  v.  Macdonald,  15  Sh.  876 ; 

(x)  A  destination  to  the  granter  himself  on  remit  from  H.  L.  24  Jan.  1840,  2  D. 

and  certain  individuals  named  was  notwith-  877 ;  affirmed  16  March  1842, 1  Bell,  202 ; 

standing  held  to  import  a  substitution  in  Johnstone  v.  Johnstone,  19  Not.  1829,  2  D. 

favour  of  those  named  after  the  granter,  78 ;  Earl  of  Eglinton  v.  Montgomery,  22 

the  word  "  and  "  being  read  as  "  whom  Jan.  1842,  4  D.  426. 

(z)  Chapter  31.  sect.  2. 
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concluding  chapters  on  the  Law  of  Vesting,  the  reader  is  referred  chapt«b  xxix. 
for  the  special  law  of  the  subject,  (a)     Two  general  questions  re- 
lating to  the  constitution  and  extinction  of  the  right  of  the  heir, 
may  find  an  appropriate  place  in  this  introductory  view,  and  to 
these  our  attention  will  now  be  directed. 


SECTION  II. 

HEIR-SUBSTITUTE,  WHETHER  TAKING  AS  DISPONEE  OR  AS  HEIR 

OP  PROVISION. 

969.  The  distinction  suggested  by  the  title  of  this  section  is  Meaning  and 
chiefly  important  in  relation  to  the  completion  of  titles  under  deeds  distinction.* 
of  destination.     Where  the  heir-substitute  succeeds  to  the  estate  as 

heir  of  provision,  he  must  complete  his  title  as  an  heir,  that  is, 
either  by  service  and  infeftment,  or  by  entry  with  the  superior 
under  a  precept  of  clare  constat.  Where  the  succession  is  taken  in 
the  character  of  disponee  or  institute,  the  estate  is  transferred  by 
the  disposition,  and  no  service  or  proceeding  in  the  nature  of  aditio 
7tcereditatis  is  requisite  either  to  vest  the  right  or  to  complete  the 
title. 

970.  In  any  inquiry  as  to  the  mode  of  making  up  a  title  under  Heir,  though 
an  entail  or  deed  of  destination,  the  question  to  be  considered  is  not  stitute,  may  take 
as  to  the  character  in  which  the  heir  is  called  to  the  succession  but M  *  disP°nee- 
as  to  the  character  in  which  he  takes  the  estate.     Every  person 

named  in  a  destination,  except  the  first,  is  called  as  a  substitute. 
But  a  substitution  includes  a  conditional  institution  of  the  same  in- 
dividual in  the  event  of  the  persons  previously  named  in  the  desti- 
nation predeceasing  the  granter.  This  principle  was  evidently  over- 
looked in  some  of  the  earlier  cases,  and  its  non-recognition  led  Mr 
Sandford  (6)  into  the  mistake  of  condemning  the  principle  of  de- 
cision in  the  cases  of  Colquhoun  and  Fogo, — cases  which  have  since 
been  universally  approved,  and  which  have  very  materially  simpli- 
fied this  branch  of  the  law  of  succession. 

971.  The  simplest  case  is  that  where  the  granter  dispones  to  Where  granter 
himself,  whom  failing,  to  a  series  of  heirs-substitute.     Here  the  himseitthe  per- 
granter  is  the  institute,  and  his  right  vests  immediately.    The  heir  ^edbgukMi 
next  entitled  to  succeed  under  the  destination  will,  accordingly,  in  heir-si&stitute 

°  ^  of  provision. 

this  case,  take  the  estate  by  way  of  substitution,  and  he  must  be 
served  heir  of  provision  to  the  granter,  otherwise  he  will  not  take 
a  vested  interest,  (c)     It  is  immaterial  whether  he  is  named  imme- 

(a)  Part  V.  infra.  (e)  Young'*  Tr%.  y.  Young,  19  July  1867, 

(b)  Sandford  on  Entails,  pp.  506-12.  6  Macph.  1101,  and  cases  there  cited. 
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Wbcro  deed  de- 
livered to  insti- 
tute in  grantor's 
lifetime,  the 
person  next  sue- 
ceeding  takes  as 
heir-cubstituto. 


Liferenter  held 
to  be  the  insti- 
tute where  fee 
giren  to  heirs 
unborn* 


Mortis  causa 
settlement  to 
dispones  by 
name  (who  pre- 
deceases), and 
heirs  of  tailzie : 
Conditional  in- 
stitution. 


diately  after  the  institute,  or  only  succeeds  in  consequence  of  the 
death  of  other  heirs-substitute  called  before  him.(rf) 

972.  Again,  where  a  deed  of  settlement  is  delivered  to  the  in- 
stitute in  the  lifetime  of  the  granter  as  his  proper  writ,  so  as  to 
give  an  immediate  estate  in  fee,  there  is  clearly  no  possibility  of 
conditional  institution,  and  the  heir-substitute  next  succeeding, 
even  where  that  heir  is  the  granter  himself, (c)  must  make  up  his 
title  as  heir  of  provision  to  the  institute.  The  result  is  the  same 
where  the  granter  has  retained  the  liferent  interest  of  the  estate, 
or  given  a  liferent  to  another.  No  service  is  necessary  on  the  life- 
renter's  death ;  but  on  the  death  of  the  fiar,  the  next  substitute  must 
be  served  heir  to  him.(/) 

973.  Again,  where  a  settlor  dispones  heritable  estate,  whether  to 
himself  or  to  another  in  liferent,  and  to  the  heirs  of  the  body  of  the 
liferenter  in  fee,  whom  failing  to  other  heirs,  then,  if  the  liferenter 
have  no  child  at  the  date  of  the  settlement,^)  he  is  held  to  be  him- 
self the  institute  or  fiar,  in  order  to  satisfy  the  rule  of  law  that  a 
fee  cannot  be  in  pendenti.  In  such  a  case,  the  successor,  whether 
a  descendant  of  the  liferenter  or  a  remoter  substitute,  would  re- 
quire to  be  served  heir  of  provision  to  the  liferenter  in  order  to 
take  the  fiduciary  fee  out  of  his  heredito8Jacen8.(h)  The  construc- 
tion is  the  same  in  the  case  of  a  direct  disposition  to  heirs  in  posse 
without  reservation  of  a  liferent.  The  fee  in  this  case,  also,  remains 
with  the  granter,  and  falls  to  be  taken  up  by  service  as  heir  of  pro- 
vision to  him,  precisely  as  if  the  granter  had  instituted  himself,  (i) 

974.  The  only  case  remaining  to  be  considered  is  that  of  the 
ordinary  form  of  destinations  in  deeds  of  settlement,  where  the  grant 
is  to  a  person  in  life  by  name  with  substitutions,  the  operation  of 
the  deed  being  suspended  during  the  granter's  lifetime.  In  this 
case,  if  the  person  instituted  survive  the  granter  of  the  deed,  he 
takes  the  estate  as  a  disponee.  On  his  death,  the  next  surviving 
heir  will  be  served  heir  of  provision  to  him,  and  subsequent  heirs 
must  in  like  manner  connect  themselves  by  service  with  the  last 


(d)  M'CuUochv.M'Leoimi,  M.  14,866; 
Livingstone  v.  Lord  Napier,  1767,  M.  16,409, 
M.  16,418,  and  6  Br.  Sup.  886;  Hamilton 
v.  Hamilton,  1714,  M.  14,860,  as  to  which 
see  observations  in  Young's  Trs.  v.  Young, 
supra. 

(e)  Hay  v.  Hay,  infra. 

(/)  Hay  v.  Hay,  1768,  M.  14,869,  6  Br. 
Sup.  361 ;  Kerry.  Hounson,  1708,  M.  14,857; 
Dennitton  v.  Crichton,  5  Feb.  1824,  2  Sh. 
678,  N.  E.  670. 

(g)  And  perhaps  even  where  he  has  a 
child  if  that  child  is  not  named.    The  law 


on  this  point  is  not  very  clearly  defined.  See 
chap.  38,  sect  2  (Destinations  to  Children). 

(A)  Dundas  v.  Lord  Dundas.  28  Jan.  1828, 
2  Sh.  446,  N.  E.  188.  Frog's  Or*,  v.  His 
Children,  1786,  M.  4262 ;  LiUie  v.  Riddel, 
1741,  M.  4267;  Douglas  v.  Ainslie,  1761,  M. 
4269.  And  in  reference  to  the  case  of  a 
disposition  to  spouses  in  conjunct  liferent, 
and  to  the  heirs  of  the  marriage  in  fee,  see 
Peacock  v.  Glen,  22  June  1826,  4  Sh.  742, 
N.  E.  749. 

(0  Gordon  v.  Gordon's  Crs.,  1748,  M. 
14,866-14,868. 
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heir  who  took  a  vested  interest  in  the  estate.  Where  the  institute  qhaptib  xxix. 
predeceases  the  settlor,  it  was  for  a  long  time  supposed  that  the 
heir  next  entitled  to  succeed  would  require  to  connect  himself  by 
service  either  with  the  settlor  or  with  the  institute,  and  conflicting 
decisions  were  given  upon  the  point,  (i)  But  it  is  now  settled  by 
the  cases  of  Colquhoun(l)  and  Fogoy(m)  that  in  this  case  the  heir 
succeeds  as  an  immediate  disponee  in  virtue  of  the  conditional  in- 
stitution which  is  implied  in  all  destinations.  It  is  obviously  im- 
material to  this  question  whether  the  conditional  institute  is  men- 
tioned by  name  in  the  deed  of  settlement  or  designatively,  e.g.,  as 
one  of  the  heirs  of  the  body  of  the  institute.  In  either  case  the 
estate  vests  by  the  words  of  the  disposition,  without  the  necessity 
of  a  service  or  declaratory  proceeding  to  prove  the  propinquity,  (n) 

975.  In  the  case  of  a  disposition  to  heirs  designated — e.gr.,  to  Doctrine  of  con- 
the  grantees  heirs-male,  whom  failing,  to  other  heirs  named  or  ^^hettS" 
designed — it  was  formerly  held  that  in  the  event  of  the  heirs  first  ypJic»We  to 

0  "  .  designative  des- 

named  predeceasing  the  granter,  the  fee  remained  in  the  granter  tuitions. 
himself,  and  would  have  to  be  taken  out  of  his  hereditas  by  ser- 
vice, (o)  But  the  principle  established  in  Fogo's  case  would  most 
probably  be  held  to  apply  to  designative  institution  as  well  as  to  the 
case  of  a  destination  to  an  institute  by  name.  The  cases  last  cited 
are  only  to  be  regarded  as  clearly  authoritative  in  so  far  as  they 
apply  to  destinations  where  the  fee  is  first  given  to  heirs-nowcttfwW, 
for  in  other  cases  of  destinations  to  heirs  designatively,  the  prede- 
cease of  such  heirs  causes  the  succession  to  open  to  the  next  mem- 
ber of  the  destination  in  the  character  of  conditional  institute. 

976.  In  the  case  of  a  contravention  of  an  entail  by  an  heir  in  where  institute 
possession,  the  Statute  1685  entitles  the  next  heir  to  sue  for  d^  £^JJ5  St 
clarator  thereof,  and  "  serve  himself  heir  to  him  who  died  last  in-  m*y  8erv.e  hftir 
feft  in  the  fee,  and  did  not  contravene  without  necessity  anyways  the  entailer. 
to  represent  the  contravener."    The  question  has  been  proposed, 

what  is  to  be  done  if  the  contravener  is  the  institute.  Mr  Sand- 
ford  was  of  opinion  that  a  service  to  the  granter  would  be  inept, 
"  because  the  Statute  says  that  the  service  must  be  to  the  last  heir 
who  did  not  contravene,  and  as  the  granter  is  not  an  heir,  he  can- 
not be  held  as  pointed  out  in  this  description/'^?)     But  the  fact  is, 

(*)    Campbell   v.    Campbell,    1770,    M.  661 ;  remitted  22  June  1841,  2  Rob.  440 ; 

14,949 ;   Mackenzie  v.  Mackenzie,  24  Nov.  opinions,  4  D.  1063. 

1818,  F.C. ;  Murray  v.  Murray,  21  May  (n)  Colquhoun  v.  Colquhoun,  tupra. 

1838, 11  Sh.  629.  (o)  Anderson  v.  Anderson,  22  June  18  2, 

(t)  Colquhoun  v.  Colquhoun,  16  Dec.  1828,  10  Sh.  696  ;  Gordon  v.  Gordon's  Crs.,  1748 

7  Sh.  200 ;  remitted  17  Feb.  1831,  5W.&  M.  14,868 ;  Peacock  v.  Glen,  22  June  1821, 

S.  82;  opinions,  9  Sh.  911.  4  Sh.  742,  N.  E.  749. 

(m)  Fogo  ▼.  Fogo,  26  Feb.  1840,  2  D.  (p)  Sandford  on  Entails,  p.  680. 

VOL.  1.  2  I 


L 


49S  OF  WILLS  AND  TESTAMENTARY  DISPOSITIONS  OF 

ciiAPTiH  mi.  that  the  word  "  heir*  does  uot  occur  in  the  Statute  in  this  connec- 
tion, and,  on  the  whole,  we  do  not  see  any  serious  objection  to  a 
service  to  the  granter  in  such  circumstances. 

section  in. 

HOW  A  SUBSTITUTION  MAY  BE  EVACUATED. 

Heir  making  up  977.  The  institute  or  heir  under  a  simple  destination  may  either 

simpr^dertfna-  make  up  his  title  under  the  settlement,  or,  if  he  is  also  heir-at-law 

mMikabM^  or  °*  ^e  subsisting  feudal  investiture,  he  may  make  up  his  title  in 

«*»*».  that  character ;  in  which  case  he  has  two  titles, — a  feudal  title  as 


heir-at-law  or  of  the  investiture,  and  a  personal  title  as  disponee  or 
heir  under  the  settlement.     The  case  where  the  heir  makes  up  his 
title  under  the  settlement  requires  no  discussion.     A  disponee  or 
heir  of  provision  under  a  deed  of  destination  not  fortified  by  irri- 
tant and  resolutive  clauses,  is  an  absolute  and  unlimited  fiar,  hav- 
ing all  the  powers  of  a  proprietor  in  fee-simple,  (q)     The  only  dif- 
ference is,  that  in  the  case  of  a  person  possessing  under  a  deed  of 
destination,  the  destination  continues  to  regulate  the  succession 
until  it  is  altered. 
Effect  of  making       978.  In  the  case  of  a  title  being  made  up  as  heir-at-law  or  heir 
heiMtt-u^or  of  °f  the  investiture,  if  the  proprietor  should  be  desirous  of  altering 
pl^ionon     ^he  succession  to  the  estate,  some  care  is  requisite  in  order  that 
double  titles,      this  object  may  be  accomplished  in  such  a  manner  as  will  defeat 
the  outstanding  personal  destination  in  the  deed  of  settlement ;  for, 
if  the  settlement  were  allowed  to  remain  as  a  personal  deed,  it 
would,  as  a  consequence  of  the  doctrine  of  double  titles,  be  held  to 
regulate  the  succession  to  the  estate,  notwithstanding  the  altera- 
tion of  the  destination  in  the  feudal  title.     The  law  in  relation  to 
succession  where  property  is  possessed  upon  double  titles,  may  be 
reduced  to  the  following  propositions : — 
Destination  sub-       979.  (1)  The  mere  completion  of  a  title  in  the  character  of  heir- 
st«?d?ngWp^s.     at-law,(«)  or  heir  of  the  feudal  investiture, (tf)  does  not  evacuate  or 
session  on  title    defeat  the  destination  in  the  personal  deed.     It  is  presumed  that 

made  up  as  heir-  #  *  * 

at-iaw  or  of  in-  the  title  is  so  completed  as  a  matter  of  convenience,  and  not  with 

vestiture. 

(?)  In  the  case  of  a  simple  destination  1819,  F.G. ;   2  Bligh,  692,   6   Pat   597. 

contained  in  a  marriage-contract,  the  pre-  Supra,  §  822. 

scribed  succession  is  only  obligatory  in  so  («)  Durham  v.  Durham,  infra  ;  Snodgrass 

far  as  concerns  the  right  of  the  heir  of  the  y.  Buchanan,  1806,  M.  "  Service  of  Heirs," 

marriage.      He,  therefore,  is  entitled  to  App.  No.  1;    Ogilvy  v.  Erskine,  26  May 

alienate  the  estate  gratuitously  as  soon  as  1837, 16  Sh.  1027. 

he  acquires  a  vested  interest  in  it;  Rout-         (t)  Smith  and  Bogle  v.  Gray,  1752,  M. 

ledge  v.  Carrulhen,  19  May  1812,  16  Dec.  10,808;  ZuiUe  v.  Morrison,  4  March  1813, 

F.C.    See  also  Ross,  L.  C.  ii,  pp.  577-596. 
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the  intention  of  altering  the  destination  of  the  settlement  from  chapter  xxix. 
which  the  title  of  the  heir  is  derived.  The  heir  is  held  to  possess 
on  both  titles,  and  it  is  an  established  rule  that  in  all  such  cases 
the  personal  deed  is  the  governing  title,  and  that  the  destination 
contained  in  it  continues  to  regulate  the  succession.  Where  the 
destination  of  the  settlement  happens  to  be  coincident  with  the 
legal  order  of  succession  in  one  of  the  branches,  an  estate  may  be 
possessed  for  several  generations  upon  services  or  precepts  of  clare 
constat,  expede  by  the  successive  proprietors  in  the  character  of 
heirs-at-law ;  and  yet  when  the  lines  of  succession  come  ultimately 
to  diverge,  the  estate  will  go  to  the  heir  pointed  out  by  the  personal 
deed.  In  this  way,  latent  personal  titles  have  been  brought  into 
operation  after  the  elapse  of  more  than  a  century  from  their  dates.(tf) 
The  cases  do  not  recognise  any  destination  between  entries  by  ser- 
vice and  entries  by  precept  of  clare  or  charter  of  confirmation  and 
precept, (x)  neither  title  being  held  to  import  anything  more  than  a 
continuance  of  the  subsisting  investiture. 

980.  (2)  Where  an  heir  who  has  made  up  his  title  under  the  Personal  destin- 

t     .   ,.  ...  •      ,i  i    .       j       n.  t        i  ,    .       ation  evacuated 

subsisting  investiture  in  the  manner  explained,  afterwards  obtains  by  obtaining  a 
a  new  investiture  from  the  superior,  by  resignation  and  charter  of  Ki'SelEJ? 
resignation,  it  is  held  that  he  thereby  evacuates  the  destination  in  rior- 
the  personal  deed  and  alters  the  course  of  succession — the  two  cases 
being  distinguished,  continuing  the  subsisting  investiture,  which 
has  no  effect  upon  the  destination  in  the  personal  deed,  and  making 
a  new  investiture  by  resignation  and  charter  of  resignation,  which 
is  equivalent  to  an  alteration  of  the  destination,  (y)     Such  new  in- 
vestitures were  frequently  expede  under  the  old  election  law  for 
the  purpose  of  creating  freehold  qualifications ;  and  in  such  cases 
it  was  ruled,  that  the  immediate  purpose  was  immaterial,  and  that 
the  grantee  ought  to  have  taken  care  to  have  the  proper  destination 
inserted  in  the  charter,  if  he  did  not  contemplate  an  alteration  of 
the  order  of  succession,  (z) 

981.  (3)  An  heir  who  has  made  up  a  title  under  the  subsisting  Destination  eva- 
investiture  may  alter  the  destination  by  disponing  or  re-settling  J£u£n  Jr^-~ 
the  estate.     It  is  not  necessary  to  the  accomplishment  of  this  pur-  S^JJJJte  of 
pose,  that  he  should,  in  the  first  instance,  make  up  a  title  to  the 

estate  under  the  personal  deed  of  settlement.     Being  in  the  full 
right  of  the  estate  under  both  titles,  the  heir,  by  his  disposition  or 

(u)  See  Ogilioy  v.  Erskine,  15  Sh.  1027  ;     constat ;  as  also  in  the  case  of  Pattison  v. 
Durham  v.  Durham,  M.  11,220 ;  5  March     Dunn'*  Trs.,  4  Macph.  1104,  cited  infra. 
1811,  6  Pat.  482.  (y)  Barvis  v.  Craig  Buchanan,  12  Dec. 

(z)  ln.Zuille  y.  Morrison,  4  March  1818,      1811,  F.C. ;  MoUe  v.  Riddell,  18  Dec.  1811, 
the  title  was  made  up  by  precept  of  clare     F.C. ;  Ross,  L.  Ca.,  vol.  2,  pp.  602-631. 

(z)  Molle  v.  Riddell,  supra. 
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oiunnxxiz.  procuratory,  has  the  capacity  effectually  to  alienate  the  estate.    The 
act  of  alienation  necessarily  extinguishes  or  transfers  every  right 
that  was  in  the  granter,  and  puts  an  end  at  once  to  the  personal 
title  and  to  the  destination  which  was  engrafted  upon  it  (a) 
Whether  de*ti-        982.  The  case  of  Pattison  v.  Dunn' 8  Tts.  (b)  raises  two  import- 
fee  it  tmamted  ant  questions  ;  la/,  Whether  the  consolidation  of  a  base  estate  held 
SoowiuS^  under  a  special  destination  with  the  superiority,  evacuates  the  des- 
fuperioritjr.       tination  ?  and,  2dly,  Whether,  in  the  case  of  the  superiority  being 
possessed  under  a  special  destination  different  from  that  of  the  right 
of  property,  the  base  estate  or  right  of  property  is  thereby  brought 
under  the  destination  of  the  superiority  ?     The  judgment  of  the 
Court  affirmed  the  first,  and  negatived  the  second  of  these  ques- 
tions.    The  case  is  under  appeal  to  the  House  of  Lords. 

(a)  Edgar  ▼.  MaxweU  (EUhitthitll$),\  736,  (6)  Pattitan  v.  Dunn's  TV*,  20  July  1866, 

M.  8089 ;  2  Ross,  L.  Ca.  p.  696 ;  81  May      4  Mac  ph.  1104. 
1742,  1  Pat.  884. 
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OF  DEVOLVING  CLAUSES,  AND  CLAUSES  OF  RETURN. 


983.  I.  Clauses  op  Devolution. — Such  clauses  have  reference  cuuim  of  <i»yo- 

ti.. i  .•  m  i_    •        *  ..  j*x         lotion  effectual 

usually  to  the  contingency  of  an  heir  of  provision  succeeding  to  a  M  conditions  of 
specified  title  or  estate,  or  to  any  title  or  estate  by  which  he  is  dis-  {jX^y1* 
abled  from  taking  and  using  the  name  and  arms  of  the  entailer. 
For  obvious  reasons,  a  devolving  clause  is  only  efficacious  when  it 
enters  into  the  destination  of  a  strict  entail. (a)  A  clause,  annexed 
to  a  simple  destination  of  an  heritable  subject  to  a  plurality  of  per- 
sons, giving  over  the  estate  to  survivors  in  case  of  the  death  of  any 
of  the  institutes  without  issue,  was  held  effectual  as  a  condition  of 
the  grant  on  the  principle  of  devolution,  (b)  The  decisions  in  rela- 
tion to  clauses  of  devolution  present  the  law  of  the  subject  in  a 
somewhat  fragmentary  shape,  and  with  a  large  admixture  of  speci- 
alties depending  on  the  terms  of  the  condition ;  but  the  following 
points  are  pretty  clearly  established. 

964.  A  clause  of  devolution  is  different  in  principle  from  a  re-  Deyoiution  dw- 
solutive  clause,  or  what  is  commonly  termed  an  irritancy.    The  de-  JSffiv^cUuse: 
volution  is  held  to  be  a  condition  of  the  original  grant,  and  it  ope-  JJ^J3«SS" 
rates  ipso  facto  upon  the  occurrence  of  the  contingency.    The  right 
of  the  heir  takes  effect  immediately,  and  does  not  require  to  be  con- 
stituted by  declarator,  (c)     In  the  event  of  the  heir  whose  right  is 
resolved  refusing,  or  being  unable  to  convey,  the  devolution  may 
be  enforced  by  decree  of  adjudication  in  implement  of  the  entail, 
which  will  give  right  to  the  rents  from  the  period  when  the  estate 
of  the  preceding  heir  was  resolved,  (d)     The  condition,  which  is  the 

(a)   On  the  question  whether  such  a  (b)  Lawsan  v.  Imrie,  10  June  1841,  8  D. 

clause  is  binding  inter  htredss,  see  Howden  1001, — the  case  being  distinguished  from 

v.  Fleeming,  20  March  1867,  6Macph.  658.  Stewart  v.   Kirkpatrick,   1785,   M.    4824, 

If  the  heir  in  possession  has  the  powers  of  which  was  held  to  be  a  case  of  proper  sub- 

a  fee-simple  proprietor,  he  may  sell  at  any  stitution,  and  not  one  of  a  qualified  grant, 

time  before  the  clause  comes  into  operation  (e)  Viscountess  Hawarden  v.  Elphmstone't 

(see  $  989,  infra).    The  only  question  is,  7k,  2  Feb.  1866,  4  Macph.  858. 

whether  he  can  do  so  after  the  occurrence  (d)  Ibid.    As  to  the  effect  of  the  right  in 

of  the  contingency,  and  before  actual  trans-  competition  with  singular  successors,  see 

ference  of  the  estate  ?  Stewart  v.  NicoUon  (Carnock),  2  Dec.  1859, 

22  D.  72. 
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Clause  of  devo- 
lution effectual 
to  exclude  heir 
who  has  not 
already  suc- 
ceeded. 


Heir  entitled  to 
elect  between 
the  two  estates. 


basis  of  the  devolution,  is,  like  other  resolutive  conditions,  inter- 
preted strictly.  Therefore,  where  the  devolution  was  contingent 
upon  the  event  of  the  heir  "  succeeding  *  to  a  certain  estate,  an 
heir,  who  took  the  estate  in  question  under  a  Parliamentary  con- 
tract was  held  not  to  have  succeeded  to  it  in  the  sense  of  the  con- 
dition of  the  deed  of  entail,  (e) 

986.  A  clause  of  devolution  in  the  ordinary  style  is  effectual  to 
exclude  an  heir  who  is  already  in  possession  of  the  title  or  estate 
creating  the  contingency,  at  the  time  when  the  succession  opens  to 
him  under  the  entail.  (/)  Thus,  a  clause  devolving  the  estate  in 
the  event  of  any  of  the  heirs  in  a  certain  branch  of  the  destination 
succeeding  to  a  peerage,  was  construed  to  apply  to  the  case  of  a 
peer  succeeding  to  the  entailed  estate,  and  decree  of  declarator  was 
pronounced  at  the  instance  of  the  next  heir,  finding  that  he  was 
entitled  to  be  served  heir  of  tailzie  and  provision  to  the  last  heir, 
on  the  ground  that  his  elder  brother,  being  a  peer,  stood  excluded 
by  the  terms  of  the  entail,  (g)  In  a  previous  case,  where  an  entail 
provided  that  when  the  estate  came  to  the  family  of  F.,  the  entailed 
estate  and  the  estate  of  F.  should  be  held  by  separate  heirs,  and  in 
that  event  the  entailed  estate  should  devolve  on  the  next  heir, — the 
decree  establishing  the  right  of  the  next  heir  ordained  the  defender 
to  make  up  titles  and  convey.  This  decree  was  affirmed  in  the 
House  of  Lords,  and  adjudication  followed  upon  it.  (A) 

986.  Where  the  devolution  is  contingent  upon  succession  to  a 
particular  estate,  the  heir  is  entitled  to  elect  which  estate  he  will 
take.  This  is  settled  by  the  judgment  in  Stirling  v.  Stirling \{t)  by 
which  it  was  found,  "  That  the  defender  is  not  entitled  to  hold  both 
of  the  estates  of  M.  and  C. ;  that  the  clause  of  devolution  in  the  en- 
tail of  M.  applies  to  the  defender,  as  having  succeeded  to  the  estate 
of  C. ;  but  that  he  is,  notwithstanding,  entitled  to  make  his  election 
of,  and  to  hold  either  of  the  said  estates,  upon  condition  of  his  re- 
nouncing all  right  of  succession  to  the  other  in  favour  of  the  pursuer 
as  the  next  substitute-heir  of  entail/' 


(e)  Hastings  v.  Marquis  of  Hastings,  7  D. 
1 ;  9  March  1847,  6  Bell,  80. 

(/)  Qilmour  v.  Lockhart,  M.  15,404 ;  12 
Feb.  1766,  1  Pat  610;  Fleming's  case, 
infra. 

(g)  Fleming  v.  Lord  Elphinstone,  1804, 
M.  15,669. 

(A)  Henderson  v.  Henderson  (EarUhalV), 
M.  4215;  11  May  1791,  8  Pat.  686.  It  is 
stated  that  in  this  case  the  heir,  who  made 
up  his  title  by  adjudication,  conceiving 
that  he  thereby  took  the  estate  in  the  cha- 
racter of  a  disponce,  attempted  to  break  the 


entail,  on  the  ground  that  the  restraining 
clauses  were  only  applied  to  heirs  ;  but  in 
this  contention  he  was  unsuccessful ;  8  Pat. 
690,  note.  It  would  therefore  appear  that 
a  clause  of  devolution  is  not  to  be  regarded 
as  a  conditional  institution,  but  as  a  con- 
ditional substitution  of  heirs  of  provision. 
A  somewhat  similar  plea  to  this  was  unsuc- 
cessfully maintained  in  the  case  of  Munro 
v.  Munro  (FowUs),  4  Sh.  467,  N.  K  472 ; 
25  July  1828,  8  W.  &  S.  844. 

(t)  Stirling  v.  Stirling  (Milton),  16  Jan. 
1834,  12  Sh.  296,  see  p.  800. 
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987.  The  devolution  of  the  estate  must  take  place  in  favour  of  chapter  xxx. 
the  person  or  heir  pointed  out  by  the  terms  of  the  entail,  although  younger  son  not 
the  person  to  whom  the  two  successions  open  may  have  younger  jjjjj^  Y^mi 
sons  nearer  the  line  of  succession,  whose  possession  would  carry  out  heirs  unless  ex- 
the  intention  of  the  testator  of  having  the  two  estates  separately  Sited.7  8U 
possessed,  (k)    It  would  further  appear  that  an  heir  of  entail  cannot, 

by  electing  to  renounce  an  estate  in  favour  of  collateral  heirs,  de- 
prive his  descendants  of  the  succession,  in  the  case  of  their  being 
entitled  to  come  in  under  the  same  or  a  subsequent  branch  of  the 
destination//)  and  to  take  the  estate  consistently  with  the  terms 
of  the  entail,  (m) 

988.  A  clause  of  devolution  obliging  the  heir  succeeding  to  the  Devolution  from 
other  estate,  and  the  heirs-male  of  his  body,  to  denude  in  favour  of  £e^™andUC 
the  next  heir,  has  not  the  effect  of  excluding  all  the  male  descend-  {^re"^e°n«t 
ants  of  the  body  of  the  person  so  succeeding,  but  only  those  in  the  heir,  operates  in 
direct  line  of  male  descent.    Under  such  a  clause,  therefore,  the  son. 
estate  will  devolve  to  a  second  son  or  grandson  of  the  person  ex- 
cluded from  the  succession,  (n)   And  where  it  was  provided  that  the 

right  of  any  heir  of  entail  succeeding  to  certain  estates  or  titles 
should  cease  at  the  next  term  after  he  should  have  succeeded,  "  or 
in  his  option,  next  after  he  shall  have  a  second  lawful  son  attained 
to  the  age  of  fourteen  years,  during  which  space  I  herewith  dispense 
with  the  said  heir  of  entail,  his  using  my  surname,  and  coat  armorial," 
the  heir  in  possession,  in  succeeding  to  the  estate  and  title,  was 
found  entitled  to  keep  the  entailed  estate  during  his  life,  if  he  had 
not  a  second  son  born  to  him,  or  if  he  should  have  one,  then  until 
the  son  had  attained  the  age  of  fourteen,  (o) 

989.  With  reference  to  the  powers  of  an  heir  of  entail  whose  Until  devolving 
estate  is  liable  to  be  resolved  by  his  succession  to  another  estate  or  effect,  heir  in 
title,  the  case  of  Bourtreehill  is  a  leading  authority,  (p)     In  this  au^hTpowera 
case  it  was  held  that  an  heir  of  entail  who,  in  the  case  of  his  sue-  of  a  limited  fiar- 
ceeding  to  a  certain  peerage,  is  allowed  to  keep  the  estate  until  the 

(A)  Lawrie  y.   Macghie   (Redcastle),    17  jority  of  the  Court  was  finally  affirmed  in 

March  1763,  2  Pat.  809.  a  speech  in  which  it  is  difficult  to  discover 

(I)  Marquis  of  Bute  v.   Wortley  {Rote-  anything  but  the  confusion  and  hesitation 

hough),  4  March  1803,  4  Pat.  450.  of  a  mind  swaying  from  one  extreme  to  the 

(m)  Fullarton  v.  Hamilton  (Bargany),  20  other,  and  vainly  seeking  an  intermediate 

June  1825,  1  W.  &  S.  410.    The  case  in  resting  place. 

its  prior  stages  is  reported  in  M.  11,171,  4  (»)  Leslie  v.  Leslie  (Balqyhain),  29  April 

Pat.  176,  1  Sh.  (Ap.  Ca.)  266,  and  2  Sh.  1742, 1  Cr.  St.  &  P.  324. 

265,  N.  E.  286  ;  also  in  an  Appendix  to  1  (©)  Hay  v.  The  Marquis of TweeddaU  (Lin- 

W.  &  S.     In  this  celebrated  case  Lord  plum),  M.  16,426, 6  April  1778,  2  Pat.  322. 

Eldon's  characteristic  tendency  to  doubt  (p)  Lord  Montgomerie  v.  Earl  of  Eglinton, 

attained  its  maximum  development    The  7  D.  426,  and  9  D.  1167 ;  8  July  1847,  6 

case  was  three  times  remitted  to  the  Court  Bell,  186. 
of  Session ;  and  the  judgment  of  the  ma- 
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ohapteb  xxx.  birth  of  a  second  son  to  whom  it  is  to  devolve,  has,  until  such  son 
is  born,  all  the  rights  of  an  heir-substitute ;  and  that,  if  not  effec- 
tually prohibited,  he  may  sell  the  estate, — the  case  being  distin- 
guished from  that  of  Mackinnon,(q)  where  the  birth  of  a  nearer  heir 
than  the  heir  in  possession  was  held  to  resolve  the  right  of  the  latter 
ab  initio.     It  is  not  a  fair  exercise  of  a  power  given  to  an  heir  of 
entail  of  burdening  the  estate  with  provisions  for  his  family,  to 
grant  provisions  contingent  on  the  event  of  the  granter  losing  his 
right  by  succession  to  a  different  estate.(r) 
Devolution  not         990.  Where  an  entail  is  defective  in  any  of  the  statutory  solem- 
Swwute  hlT    nities,  so  that  the  estate  is  exposed  to  the  diligence  of  creditors,  the 
tonTundCT  fo?"  rights  of  creditors  are  not  affected  by  a  subsequent  devolution  of  the 
uii  Amendment  estate.   On  this  ground,  an  estate  possessed  under  an  imperfect  en- 
tail was,  in  a  recent  case,  held  to  fall  under  the  sequestration  of  a 
quondam  heir,  although  the  sequestration  was  subsequent  in  date 
to  the  devolution  of  the  succession. (*) 
import  and  991.  II.  Clauses  of  Return. — The  construction  of  clauses  of 

effectof  inch  return  j8  not  of  much  practical  importance,  nor  is  there  much  to  be 
explained  regarding  them.  The  effect  of  a  clause  of  return,  in  a 
destination  of  lands  or  bond  of  provision,  is  different  in  different 
circumstances.  Sometimes  it  is  held  to  be  nothing  better  than  a 
simple  destination,  defeasible  by  gratuitous  deeds  of  alienation. 
Sometimes  it  is  held  to  bar  gratuitous  alienations  or  conveyances,  so 
that  a  clause  of  return  may  have  a  higher  effect  than  a  substitution 
unprotected  by  irritant  and  resolutive  clauses. 
Doctrine  of  re-  992.  The  best  exposition  of  the  subject  is  that  given  in  the  case 
bv'loro!  of  Mackimum  Campbell  (t)  by  Lord  Medwyn,  who  lays  down  the 

Mtdwyn.  following  propositions : — 1.  If  the  conveyance  or  grant  be  onerous, 

fulfilling  a  legal  obligation,  a  clause  of  return  is  considered  gratui- 
tous, without  any  just  consideration,  and  may  be  defeated  gratui- 
tously.^) 2.  If  the  grant  is  gratuitous  without  any  antecedent 
obligation,  a  clause  of  return  is  held  to  be  a  condition  of  the  grant, 
so  that  the  grant  must  be  taken  and  held  secundum  formam  doni, 
and  cannot  be  defeated  by  any  gratuitous  act  of  the  donee.  3.  If 
the  clause  of  return  be  not  in  favour  of  the  granter  himself,  but  to 
a  third  party,  it  is  held  to  be  gratuitous  in  his  person,  without  any 

(q)  Mackinnon  v.  JfadhVmon,  1756,  M.  (t)  Mackayv.MackinnonCampbeWe  Its., 

6666.    Compare  Stewart  v.  NicoUon,  2  Dec.  18  Jan.  1836,  13  Sh.  246. 

1859,  22  D.  72.  (u)  Lovrrie  v.  Borthwich,  1688.  M.  4889 ; 

(r)  Earl  of  CauiUt  v.  Hamilton,  Elch.  Lewi*  v.  Laurie,  1786,  6  Br.  Sup.  161 ;  Sin- 

"  Provisions  to  Heirs,"  No.  6;  21  March  dairy.  Sinclair,  1788,  M.  4844;  Duke  of 

1746,  1  Pat.  881.  Hamilton  v.  Douglae,  infra. 

(t)  Howden  v.  Fleemino,  20  March  1867, 
6  Macph.  658. 
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due  consideration  given  by  him  for  it,  and,  of  course,  is  defeasible  qhaptbb  xxx. 
by  the  grantee  or  substitute.  4.  If  the  clause  of  return,  even  in  a 
gratuitous  grant,  does  not  immediately  follow  the  grant  to  the  gran- 
tee and  his  heirs,  but  there  are  other  substitutes  prior  to  the  clause 
of  return,  it  may  be  defeated  gratuitously  by  the  grantee  or  his 
heirs,  as  the  substitutes  have  no  sufficient  jus  crediti  to  prevent 
the  alienation,  and,  of  course,  the  granter  and  his  heirs  have  no 
right,  as  their  interest  has  been  by  his  own  act  still  farther  post- 
poned.^) 

(z)  Per  Lord  Medwyn,  18  Sh.  260,  cit-  mer,  1686,  M.  4842 ;  Duke  of  Hamilton  and 

ing  Paton  v.  Nairne,  1728,  M.  4824,  and  Earl  of  Selkirk  v.  Douglas^.  4868-10,962; 

Edgar  v.  Johnttone,  1736,  M.  4826.     On  27  March  1779, 2  Pat  449  ;  Duff  v.  Gordon, 

the  subject  of  clauses  of  return,  see  also  1807,  M.  "Member  of  Parliament,"  Appx. 

Duke  of  Douglas  v.   Lockhart,  1717,   M.  No.  13.    Johnttone  v.  Irving,  22  June  1824, 

4848  ;  M.  of  ClydeedaU  v.  Earl  ofDundon-  8  Sh.  168,  N.E.  1 10 ;  Dirleton  and  Stewart, 

aid,  M.  1262  (Branch  1) ;   2  April  1726,  p.  367 ;  Karnes'  Eluc,  art.  12,  "  Clause  of 

Roberts.  564 ;  College  of  Edinburgh  v.  Morti-  Return." 
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CHAPTER  XXXI. 


OF  ENTAILS. 


I.  Entailer^  Title;  Subject  and  Form  of 
the  En'ail. 


II.  What  constitutes  a  Tailxied  Destination  f 
III.  Of  Imperfect  Entails. 


Limits  of  the 
subject. 


993.  In  this  chapter,  and  the  four  chapters  consecutive  to  it,  we 
have  aimed  at  presenting  a  complete  view  of  the  Law  of  Entail  con- 
sidered as  a  branch  of  the  law  of  succession.  This  includes  the 
general  theory  of  entails,  and  the  interpretation  of  their  formal 
clauses ;  the  vesting  of  the  entailed  estate  and  the  powers  of  the 
heir  in  possession ;  the  construction  of  heritable  destinations,  and 
the  completion  of  the  titles  of  heirs  of  provision.  The  exposition 
of  the  statutory  powers  of  heirs  of  entail  in  relation  to  charging  the 
estate  with  incumbrances,  selling,  letting  on  lease,  feuing,  and  the 
like,  and  in  relation  to  the  mode  of  effecting  a  disentail  of  the 
estate,  pertain  to  the  subject  of  conveyancing,  and  are  foreign  to 
the  object  and  scope  of  a  work  on  succession.  Subject  to  these  ex- 
ceptions, the  following  exposition  will  be  found  to  comprehend  the 
whole  of  the  topics  discussed  in  Mr  Sandford's  valuable,  but  now 
somewhat  antiquated  treatise  on  Entails. 


What  may  be 
the  subject  of 
an  entail. 


8ECTI0N   I. 

OF  THE  ENTAILER'S  TITLE,  AND  THE  SUBJECT  AND  FORM  OF  THE 

ENTAIL. 

994.  Every  description  of  feudalized  heritable  estate  of  which 
the  proprietor  is  free  to  dispose  may  be  the  subject  of  an  entail,  as 
lands,  houses,  teinds,  patronages,  fishings,  reversions  ;(a)  and  it 
would  seem,  adjudications  when  perfected  by  charter  and  sasine, 
though  not  followed  by  decree  of  declarator  of  expiry  of  the  le- 

(a)  Chisholm  v.  Chisholm-Batten,  9  Dec.  security  of  part  of  his  estates,  granted  a 
1864,  3  Macph.  202.  An  ancestor  of  the  proper  wadset  of  the  mortgaged  lands  to 
entailer  having  borrowed  money  on  the     his  creditor,  during  the  currency  of  which, 
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gal.(6)  In  a  modern  case,  a  doubt  was  expressed  by  a  learned  qhaptkh  xxxi. 
judge  as  to  the  competency  of  entailing  burgage  subjects, (c)  but 
the  decisions  to  which  his  Lordship  referred  are  not  adverse  to  the 
competency  of  including  such  subjects  in  entails  of  landed  estates,  (d) 
In  practice,  burgage  subjects  are  not  unfrequently  included  in  en- 
tail destinations ;  and  the  practice  is  sanctioned  by  the  Titles  to 
Land  Act  1860.  (e)  With  regard  to  heritable  subjects  not  capable 
of  being  feudalized,  the  tendency  of  judicial  opinion  is  in  favour  of 
the  competency  of  entailing  such  subjects.  (/) 

995.  In  Veitch  v.  Young  {g)  the  question  was  raised,  whether  Whether  move- 
heirship-moveables  could  be  entailed  to  the  effect  of  protecting  the  SenuSelm*Jr 
property  from  the  diligence  of  creditors?  The  entailer,  after  settling 
his  landed  estates  in  the  usual  terms  of  a  strict  entail,  assigned  and 
made  over  to  the  heirs  of  the  destination  his  whole  household  fur- 
niture and  plenishing  within  the  mansion-house  of  the  estate,  to- 
gether with  his  library  of  books  in  the  said  mansion-house,  and  in 
his  house  in  Edinburgh.  These  subjects  were  afterwards  arrested  by 
a  creditor  of  the  institute,  whereupon  a  suspension  was  brought. 
No  title  had  been  made  up  by  service  to  the  furniture  and  library, 
and  it  was  found  that  none  was  requisite.  The  Lords,  however, 
"  sustained  the  arrestments  raised  by  the  petitioners  as  sufficient 
to  attach  the  furniture,  books,  and  effects  conveyed  by  the  assigna- 
tion in  the  deed  of  entail,"  and  preferred  the  petitioners  upon  the 
fund  in  medio.Qi)  More  recently,  the  same  question  was  raised 
with  reference  to  a  settlement  in  a  deed  of  entail,  which  comprised 
rings,  jewels,  arms,  plate,  and  other  moveables,  amounting  in  value 
to  £8000.  The  heir  in  possession  applied  for  interdict  against  a 
threatened  poinding,  but  in  the  Inner-House,  his  counsel  (Mr 
Moir),  declined  to  offer  any  argument  in  support  of  the  applica- 


the  right  of  reversion  was  kept  up  by  being 
described  as  such  in  the  titles  of  the  debt- 
or's estate.  The  wadset  was  ultimately  ex- 
tinguished by  a  deed  of  discharge  and  re- 
nunciation, which  was  recorded  in  the  Re- 
gister of  Sasines,  but  the  security  title  was 
never  consolidated  with  the  estate  by  re- 
signation ad  remanentiam.  The  entailer, 
without  adverting  to  the  virtual  extinction 
of  the  wadset,  conveyed,  in  terms  of  the 
description  in  the  title-deeds,  inter  alia,  his 
"  right  of  reversion"  in  the  lands  in  ques- 
tion. The  Court  held  (1)  that  the  right 
of  reversion  under  a  proper  wadset,  was  of 
the  nature  of  a  radical  right  to  the  lands, 
and  might  competently  be  entailed;  and 
(2)    that  as  a  question  of  intention,  the 


entail  of  the  "  right  of  reversion,"  in  the 
circumstances  of  the  case,  constituted  a 
good  entail  of  the  subject  of  the  security. 

(b)  Dalytll  v.  DalyeU,  17  Jan.  1810, 
F.C. 

(c)  Steele  v.  Couper,  15  Feb.  1858,  15  D. 
885,  886,  per  Lord  Cuninghame. 

(d)  Piteairn,  1710,  M.  15,590;  Dillon  v. 
Campbell,  1780,  M.  15,432. 

(e)  23  &  24  Vict.  cap.  143,  g  11. 

(/)  See  the  opinions  of  the  judges  in 
the  case  of  Chitholm  v.  Chisholm-Batten,  and 
authorities  there  referred  to. 

(g)  Veitch  v.  Young,  1808,  M.  "  Service 
and  Confirmation,"  A  pp.  No.  4. 

(A)  Ibid,  p.  7. 
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ohaptkb  xxxi.  tion,  and  the  Court  refused  the  note.  Lord  Ivory  said,  "  One  can- 
not  read  the  case  of  Veitch  v.  Young,  and  the  report  of  the  opinions 
delivered  in  it,  without  seeing  that  an  entail  of  moveables  is  impos- 
sible." (t)  We  may  be  permitted  to  add  that  the  Statute  1685,  cap. 
22,  which  authorises  the  entailing  of  "  lands  and  estates,"  makes  no 
mention  of  moveable  property. 
Pro  indiviw  998.  It  is  settled  by  authority, (i)  if  authority  were  needed,  that  a 

■M^tecS^SeiL P™  *»dwM0  interest  in  heritable  estate  may  be  entailed.    By  a  re- 
cent decision  of  the  Court  it  was  found  that  an  entail  of  such  sub- 
jects subsists  though  the  estate  be  subsequently  divided,  and  that 
it  is  not  necessary  that  the  disposition  giving  effect  to  the  decree 
of  division  should  enter  the  Register  of  Tailzies.(Z) 
EariofUven         997.  A  question  was  raised  in  a  recent  case(m)  as  to  the  com- 
Cartwrf^  *'  petency  of  resorting  to  extrinsic  evidence  for  the  pmpose  of  identi- 
fying a  part  of  the  subject  of  conveyance,  the  description  of  which 
was  alleged  to  be  ambiguous  or  uncertain.    By  disposition  and  deed 
of  tailzie,  David  Earl  of  Leven  conveyed  to  a  certain  order  of  heirs 
certain  lands  and  heritages,  and,  inter  alia,  the  manor-place  of  Moni- 
mail  and  mansion-house  of  Melville,  with  certain  other  subjects 
said  to  have  been  erected  into  the  lordship  and  barony  of  Monimail, 
and  certain  parts  of  the  town  and  lands  of  Utherogill,  "  under  the 
several  restrictions,  provisions,  and  clauses  irritant  and  resolutive, 
with  respect  to  the  lands  and  barony  of  Melville  and  lands  of  Uthe- 
rogill contained  in  the  procuratory  of  resignation  hereinafter  in- 
grossed."    By  the  procuratory  of  resignation  the  lands,  lordship,  and 
estate  of  Melville  and  lands  of  Utherogill  were  affected  with  the  re- 
straining clauses  of  a  strict  entail.    The  question  was,  whether  evi- 
dence was  admissible  to  prove  that  the  barony  of  Monimail  was  the 
barony  of  Melville  under  another  name.     If  not,  there  were  no 
lands  mentioned  in  the  dispositive  clause  to  which  the  fetters  of 
the  entail  could  be  made  applicable.     Lord  Neaves  held  that  evi- 
dence was  admissible.     "  Clauses  prohibitory,  irritant,  and  resolu- 
tive," he  observed,  "  may  always  be  made  clear  and  intelligible  in 
themselves,  and  ought  not  to  bear  reference  to  any  other  deed  or 
document  than  the  deed  of  entail.     But  a  description  of  lands  in  a 
deed  does  not  in  itself  designate  the  thing  intended.     Before  it  can 
be  practically  carried  out,  it  is  necessary  to  inquire  what  subjects 
in  rerum  natura  correspond  to  the  name  and  description  given,  and 
that  inquiry  can  only  be  conducted  by  a  reference  to  extrinsic  evi- 

(t)  Baillie  v.  Grant,  21  May  1869, 21  D.  22  D.  72 ;  but  see  the  observations  of  Lord 

888.  President  Inglis  in  the  case  of  Howden 

(k)  Stirling  v.  Dunn,  21  Dec.  1827,  6  Sh.  (RocheidTe  TV.)  v.  Rocktid,  81  Jan.  1868. 
272 ;  Stewart  v.  NicoUon,  infra,  (m)  Earl  of  Leven  and  Melville  y.  Cart- 

(/)    Stewart  v.  Nicohon,  2  Dec.    1859,  trright,  12  June  1861,  28  D.  1088. 
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dence,  such  as  most  be  resorted  to  in  all  questions  of  identification,  chaftct  rm. 

.  .  Such  a  mode  of  inquiry  may  be  necessary  and  compe- 
tent, not  only  as  regards  the  application  of  a  general  leading  descrip- 
tion in  a  dispositive  or  entailing  clause,  but  also  as  regards  certain 
qualifying  or  restrictive  clauses."(ii)  In  reviewing  the  Lord  Ordi- 
nary's judgment  the  Court  came  to  be  of  opinion  that  the  objec- 
tion was  excluded  by  the  terms  of  a  former  judgment,  which  was 
res  judicata  between  the  parties ;  accordingly,  in  the  ultimate  deci- 
sion no  opinion  was  given  on  this  point  The  admissibility  of  ex- 
trinsic evidence,  directed  to  the  identification  of  the  subject  of  an 
entail,  is  evidently  governed  by  the  ordinary  rules  applicable  to  this 
kind  of  evidence,  (p) 

996.  The  only  title  requisite  on  the  part  of  an  entailer  is  the  Penomi  right 
possession  of  a  proper  personal  right  to  the  estate  or  subject  of  (lis-  dent  title  to 
position.     The  title  of  apparency  is  not  sufficient ;  but  it  is  suffi-  ^jj£&*  ** 
cient  that  the  entailer  is  in  a  position  to  give  the  disponee  the 
means  of  taking  infeftment  under  the  conditions  of  the   entail, 
through  the  medium  of  an  assignation  of  writs.     This  point  is  set- 
tled by  an  early  case,  Napier  v.  Livingstone,  where,  according  to 
Lord  Monboddo's  report,  "  it  was  decided  unanimously,  dissent  tan- 
turn  Kaimesy  that  a  man  having  only  a  personal  right  to  lands,  may, 
nevertheless,  make  an  entail  in  terms  of  the  Act  1685,  and  upon 
searching  the  records,  it  was  found  that  a  great  number  of  estates, 
and  those  the  greatest  of  the  kingdom,  had  been  entailed  in  that 
way."  (p) 

999.  In  the  leading  case  of  Benton  v.  Anstruther,  where  a  pro-  Procurator?  of 
prietor  possessing  on  a  personal  title  made  an  entail  in  the  form  of  proSStor"!^. 
a  procuratory  of  resignation,  containing  the  usual  clause  of  assigna-  JJJjyj^U  apor" 
tion  to  writs,  the  question  was  whether  the  engrossment  of  prohi-  g°«*  am- 
bitions and  fetters  in  a  simple  procuratory  of  resignation  (without 
any  substantive  disposition)  was  sufficient  to  subject  the  estate  to 
the  conditions  of  the  entail,  seeing  that  a  title  by  resignation  would 
be  completed  not  upon  the  procuratory  containing  the  conditions, 
but  upon  the  unexecuted  procuratory  in  the  title  of  the  entailer. 
The  case  having  been  appealed,  was  remitted  by  the  House  of  Lords, 
and  ultimately  judgment  was  given,  in  conformity  with  the  joint 
opinion  of  all  the  judges,  in  favour  of  the  validity  of  the  entail. (q) 

1000.  A  trust-disposition  of  heritable  estate  for  payment  of  debts,  Radical  right  a 
or  economical  management,  with  an  ultimate  purpose  of  retroces-  ^ ®c{*n\ tltle 

(n)  23  D.  1061.  16  Sh.  184;   remitted  1  March  1842,  1  enUi1' 

(o)  See  chapter  21  (Extrinsic  Evidence).  Bell,  129 ;  opinions  reported  6  D.  280,  and 

(p)  Napier  v .  Livingstone,  1762,  6  Br.  2  Bell ;  affirmed  18  Aug.  1848,  2  Bell,  214. 

Sup.  888.  Fogo  ▼.  Fogo,  26  Feh.  1840,  2  D.  661 ; 

(q)  Renton  y.  Anstruther,  6  Dec.  1887,  affirmed  18  Aug.  1848,  2  Bell,  196. 
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ciiaptkm  xxxi.  sion,  express  or  implied,  does  not  divest  the  granter,  but  is  merely 
a  burden  upon  his  estate,  (r)  The  truster's  radical  right  is  a  suffi- 
cient title  to  execute  an  entail  of  the  reversionary  estate,  and  this 
title  subsists  even  where  an  attempt  has  been  made  by  an  informal 
conveyance  to  divest  the  trustee,  (s) 

Enuii  n«d  not        1001.  It  is  not  necessary  that  the  deed  of  entail  should  form 

g?eJ  of  title*  part  of  the  feudal  progress  of  titles.  A  disposition  granted  by  a 
proprietor  infeft  to  a  series  of  heirs,  under  the  fetters  of  a  6trict 
entail,  recorded  in  the  Register  of  Tailzies,  will  be  effectual  to  bind 
the  estate,  though  it  should  not  contain  within  itself  the  machinery 
necessary  for  obtaining  infeftment ;  and  by  parity  of  reason,  an  en- 
tail by  a  proprietor  possessing  on  a  personal  title,  without  a  clause 
of  assignation  to  writs,  will  be  effectual  when  it  is  recorded  in  the 
Register  of  Tailzies.  A  title  may  be  completed  in  the  person  of  the 
institute  or  heir  of  provision  by  adjudication  in  implement,  or  by  a 
voluntary  conveyance  from  the  heir-general.  In  neither  case  does 
the  instrument  which  constitutes  the  warrant  of  infeftment  require 
to  enter  the  Register  of  Tailzies. 

Earl  of  Fife  t.         1002.  These  propositions  were  affirmed  by  the  judgment  of  the 
uff'  House  of  Lords  (in  accordance  with  the  collective  opinions  of  all 

the  judges  upon  a  remit  from  the  House),  in  the  recent  case  of  the 
Earl  of  Fife  v.  Duff,  (f)    The  opinion  of  the  Court  was  character- 
ised by  Lord  Wensleydale  as  "  a  most  able,  full,  clear,  and  learned 
statement  of  the  law  of  Scotland  on  this  subject,"  (u)  and  it  has  re- 
ceived the  unqualified  approbation  of  the  profession.     For  the  pur- 
poses of  this  treatise  it  will  be  sufficient  to  state  the  case,  referring 
the  reader  to  that  opinion  for  the  grounds  of  the  judgment.     The 
subject  of  the  action  was  the  entail  of  Carraldston,  executed  by 
Major  Skene  in  1721,  who  at  the  time  of  the  execution  of  the  deed 
was  in  the  possession  of  the  estate  on  a  personal  title.     The  deed 
of  entail  was  in  favour  of  the  entailer  himself  and  certain  heirs- 
substitute  ;  it  contained  an  assignation  of  writs,  but  no  procuratory 
or  precept.    By  the  disposition  on  which  he  stood  possessed  of  the 
estate,  the  entailer  became  the  assignee  of  an  unexecuted  procura- 
tory of  resignation,  by  executing  which  he  might  at  any  time  have 
feudalised  the  disposition  in  the  deed  of  entail.     He  did  not  do  so ; 
on  the  contrary,  in  the  year  1723,  he  exhausted  the  procuratory  in 
question  by  expeding  a  charter  of  resignation  of  the  lands  and 

(r)  Campbell  v.  Edderline's  Crt.,  1801,  (t)  Earl  of  Fife  v.  Duff,  2  March  1861, 

M.  "Adjudication,"  App.  No.  11.  23  D.  657;  remitted  19  July  1861;  ad- 

(«)  M'Mxllan  v.    Campbell,   14  August  vised  20  March  1862,  24  D.  986 ;  judg- 

1884,  7W.4S.  441,  affirming  9  Sh.  651.  ment  affirmed  27  March  1868,  4  Macq. 

See  this  and  other  cases  in  this  branch  of  469. 

the  law  stated  infra,  chapter  46.  (u)  4  Macq.  492. 
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""barony  of  Carraldston,  upon  which  he  took  infeftment,  and  then  ohaptkb  xxxi. 
made  up  a  feudal  title  by  infeftment  in  favour  of  himself  and  his 
heirs  whatsoever.    In  the  charter  of  resignation  no  notice  was  taken 
of  the  previously  executed  deed  of  entail.     In  an  action  raised  in 
1725,  after  the  death  of  Major  Skene,  it  was  contended  that  by  this 
proceeding  the  entailer  intended  to  exercise  the  power  of  revoca- 
tion contained  in  the  deed  of  entail,  but  the  contrary  was  decided 
by  the  Court  of  Session, — a  decision  which  implied  that  the  entail 
was  still  operative  as  a  disposition  of  the  personal  fee.     The  first 
substitute  (who  was  one  of  the  entailer's  heirs-portioners  in  general) 
then  caused  the  entail  to  be  recorded  in  the  Register  of  Tailzies, 
and  made  up  a  title  under  it,  by  general  service  as  heir  of  tailzie 
and  provision,  and  infeftment  upon  a  conveyance  by  the  heir  in 
implement  of  the  settlement.     In  the  recent  proceedings  it  was 
contended  that  the  alleged  entail  was  a  mere  obligation  and  not  a 
substantive  deed  of  entail,  and  that  the  Act  of  1685,  by  requiring 
the  insertion  of  the  restraining  clauses  in  the  procuratories  of  re- 
signation and  precepts  of  sasine,  in  effect  provided  that  there  could 
be  no  entail  without  the  means  of  taking  infeftment  by  procuratory 
or  precept.    The  Act,  however,  does  not  say  that  a  procuratory  or 
precept  must  be  contained  in  the  deed  to  render  it  valid,  but  only 
that  the  restraining  clauses  must  be  inserted  in  the  procuratories 
and  precepts  upon  which  the  title  is  made  up.    It  was  further  main- 
tained that  the  disposition  in  implement  was  the  real  entail,  and 
that  it  ought  to  have  been  recorded  as  such.     These  pleas  were 
negatived,  and  judgment  given  in  favour  of  the  validity  of  the  en- 
tail constituted  by  the  deed  of  1721.  (x) 

1003.  An  apparent  heir  cannot  effectually  entail  the  lands  which  Apparent  heir 
he  possesses  on  apparency,  for  this  amongst  other  reasons,  that  the  power  of  creat- 
institute  or  heir,  if  heir  atioqui  succesmrus,  would  be  entitled  to  pass  J^.1^** 
over  the  entailer,  and  obtain  himself  served  heir  to  the  ancestor  last 
infeft.   His  title  in  that  case  would  not  be  derived  from  the  entailer, 
and  he  would  not  be  bound  by  the  conditions  of  a  grant  which  he 
had  not  accepted,  (y)    But  on  the  principle  of  approbate  and  repro- 
bate, an  institute  may  be  bound  to  execute  a  strict  entail  of  lands 
attempted  to  be  entailed  by  an  heir-apparent,  if  the  ineffectual  en- 

(z)  In  consequence  of  an  inquiry  from  Dundonald,  1726,  M.  1275.    If  the  insti- 

the  Bench  as  to  the  mode  of  constitution  tute  were  not  heir  to  the  person  last  in- 

of  entails  in  early  practice,  an  examina-  feft,  could  he  adjudge  the  estate  from  the 

tion  was  made  of  the  Register  of  Tailzies  heir  of  that  person,  on  the  ground  that 

from  1686  to  1800,  and  the  result  was  the  latter  was  liable  under  the  Act  1695 

stated  in  a  classified  report,  an  abstract  of  for  the  debts  and  deeds  of  the  apparent 

which  will  be  found  in  a  note  to  the  re-  heir  ?    It  would  seem  that  the  Statute  in 

port  of  the  case  in  24  D.  940.  question  is  only  applicable  to  the  enforce- 

(y)  Marquis  of  Clydesdale  v.  Earl  of  ment  of  onerous  deeds. 
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phaptih  xxxi.  tail  is  part  of  a  regular  settlement  by  which  other  lands  are  effec- 
tually entailed  on  the  same  series  of  heirs.  (2)  But  it  is  a  different 
question,  whether  an  entailer  can,  on  the  principle  of  legatum  ret 
alienee,  compel  the  institute  to  entail  lands  which  he  has  derived 
through  a  different  channel  of  succession.  The  cases  that  have  oc- 
curred are  not  favourable  to  the  assertion  of  such  a  right  on  the 
part  of  entailers,  (a)  The  distinction  is  clearly  drawn  in  the  opinion 
of  the  Court  in  the  case  of  Arbutknot.(b)  "  Were  a  person,"  it  is 
said,  "  to  entail  his  estate,  and  in  the  same  deed  to  include  an  es- 
tate belonging  to  another,  the  entail  would  be  void  in  so  far  as  it 
related  to  the  estate  which  did  not  belong  to  the  granter ;  but  there 
was  no  reason  why  that  deed  should  not  have  effect  in  so  far  as  it 
related  to  that  estate  over  which  the  granter  had  the  entire  dis- 
posal."^) 

Oblation  in  1004.  It  is,  of  course,  essential  to  the  validity  of  an  entail  that 

marriage-con-  '  '  ^ 

trjet  not  def«s-  the  maker  should  bo  free  to  dispose  of  the  estate  under  its  condi- 
tions and  restrictions.  If,  therefore,  a  proprietor  is  under  obliga- 
tion by  contract  of  marriage  or  other  obligatory  deed  to  settle  his 
estate  on  a  series  of  heirs  unconditionally,  he  will  not  be  allowed  to 
adject  to  the  conveyance  the  restraining  clauses  of  a  strict  entail. (rf) 
After  various  decisions,  dealing  with  questions  of  this  description 
on  equitable  considerations,  the  rule  was  finally  laid  down  as  we 
have  stated  it.  (c)  Where  the  maker  of  an  entail  reserves  to  himself 
in  his  marriage-contract  the  power  of  entailing  the  estate  settled 
upon  the  heirs  of  the  marriage,  the  power  must  be  exercised  pre- 
cisely in  terms  of  the  reservation.  (/)  A  reservation  in  general 
terms  is  an  authority  to  execute  a  strict  entail  with  such  condi- 
tions as  are  usual  and  reasonable,  (gr) 

1006.  It  is  quite  competent  and  not  unusual  to  include  entailed 
uifenuiieiTialiB  and  unentailed  lands  in  one  and  the  same  conveyance.  The  case  of 
•nee"116  convey"  the  Earl  o/Leven  and  Melville  v.  Cartwright,  already  noticed,  is  an 


ible  by  entail. 


Effect  of  inclad 
ing  entailed  and 


(z)  Carmiehael  y.  Carmiehael,  15  Nov. 
1810,  F.C.;  affirmed  15  May  1816,  6  Pat. 
155;  Murray  v.  Ramsay,  17  Jan.  1811, 
F.C. 

(a)  Sterlings  v.  Stirling,  1801,  M.  15,455; 
Stewart  v.  Leslie,  10  March  1810,  stated  in 
Sandford  on  Entails,  pp.  191-193. ' 

(b)  Arbuthnot  v.  Arbuthnot,  1792,  Bell, 
Oct.  Oa.  161. 

(c)  Ibid.  p.  165. 

(d)  Gordon  v.  Gordon,  1781,  M.  12,984 ; 
Ker  v.  Ker,  1747,  M.  12,987;  Strang  v. 
Strang,  1751,  M.  12,988;  Munro  v.  Munro, 
infra. 


(e)  Munro  v.  Munro,  13  Feb.  1810,  F.C. 
See  also  Speirt  v.  Dunlop,  1778,  M.  13,026; 
Watson  v.  Pyot,  1801,  M.  "  Provisions  to 
Heirs  and  Children/'  App.  No.  4 ;  Urquhart 
t.  Urquhart,  18  D.  742,  14  July  1853,  1 
Macq.  658.  Nor  is  it  competent,  by  a  sub- 
sequent deed,  to  alter  the  destination  of  a 
marriage-contract  settlement ;  Haig  v.  Haig 
14  Feb.  1857,  19  D.  449. 

(/)  Maeneil  v.  MacneiVs  Trs.,  27  Jan. 
1826,  4  Sh.  898,  N.  £.  396 ;  MacUod  v. 
MacUod,  1  July  1828,  6  Sh.  1043. 

(g)  Sandford  on  Entails,  199. 
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example,  (h)  In  such  cases  the  extent  of  the  entail  is  determined  by  chapter  xxxi. 
the  restraining  clauses.  An  entail  cannot  be  raised  by  implication  ; 
and  therefore,  where  an  heir  of  entail  acquired  the  dominium  utile 
of  lands,  the  superiority  of  which  was  included  in  the  entailed  estate, 
and  afterwards  resigned  ad  remanentiam  in  his  own  hands  as  supe- 
rior, it  was  held  that  the  dominium  utile  was  not  thereby  brought 
under  the  fetters  of  the  entail,  (t)  It  need  scarcely  be  added  that 
an  entail  of  the  dominium  utile  cannot  be  extinguished  by  consoli- 
dating that  estate  with  a  superiority  held  in  fee-simple ;  for,  as 
observed  by  Lord  Monboddo,(A)  if  that  were  admitted,  an  easy  way 
would  be  found  of  getting  free  of  all  entails  of  lands  held  of  sub- 
jects-superior, namely,  by  purchasing  the  superiority,  and  then  con- 
solidating the  two  estates  by  resignation  ad  remanentiam.  Where, 
however,  a  proprietor,  vest  in  the  superiority  and  dominium  utile  of 
the  same  property,  possesses  on  the  title  of  superiority  for  forty 
years,  it  is  held  that  the  estates  become  consolidated  by  prescrip- 
tion (the  base  fee  being  extinguished  by  possession  on  the  title  of 
superiority),  even  where  the  effect  of  consolidation  is  to  bring  the 
dominium  utile  under  the  fetters  of  a  strict  entail.  (I)  Whether  the 
converse  of  this  proposition  would  hold  good,  and  an  entail  of  a 
base  fee  would  be  worked  off  by  prescriptive  possession  of  the  su- 
periority, is  a  question  still  undecided,  but  we  do  not  see  how  it  is 
possible  to  resist  the  application  of  the  principle  of  Lord  Elibank's 
case,  in  the  case  supposed. 

SECTION  II. 
WHAT  CONSTITUTES  A  TAILZIED  DESTINATION. 

1006.  The  object  of  every  settlement  in  strict  entail  is  to  per-  object  0f  ufl- 
petuate  or  continue  the  succession  to  a  particular  estate  in  a  cer-  a    ^fc^1011' 
tain  order  of  succession  prescribed  by  the  entailer,  and,  as  inci- 
dental to  this  object,  to  deprive  the  disponees  and  heirs  of  entail 

of  the  power  of  alienating  the  estate,  or  subjecting  it  to  the  dili- 
gence of  their  creditors. 

1007.  Whether  at  common  law  a  proprietor  could  make  a  strict  Whether  entail 
entail  of  his  estate,  is  a  question  which  has  very  frequently  been  common  law 
discussed,  without  ever  having  been  precisely  determined,  (m)    It  gjjj^ the 

(A)  Earl  of  Leven  and  Melville  v.  Cart-  (k)  5  Br.  Sup.  886,  Lord  tfapier  v.  Liv- 

wrighl,  12  June  1861,  28  D.  1088 ;  see  the  ingeton. 
Lord  Ordinary's  note,  p.  1050.  CO  Lord  Elibank  v.  CampbeU,  21  Nov. 

(t)  Heron  v.  Duke  of  Queeneberry  and  1838,   12  Sh.  74 ;    Graham  v.  Bontine,  6 

Dover,  1788,  1  Cr.  St.  &  Pat.  98 ;  Galbraith  Aug.  1840,  1  Rob.  846 ;  Wilton  v.  Pollock, 

v.  Oraham,  14  Jan.  1814,  F.C.     See  also  29  Nov.  1889,  2  D.  169. 
Duke  of  Roxburgh*  v.  Wauchope,  9  March  (w)  It  appears  from  Hope's  Minor  Prac- 

1826, 1  W.  &  S.  41.  ticks,  p.  402,  that  in  the  opinion  of  the 

VOL.  I.  2  K 
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en*™*  xxxi.  10  agreed  by  all  writers  that,  after  the  passing  of  the  Entail  Act 
1685,  cap.  22,  settlements  in  strict  entail  could  only  be  made  in 
the  form  and  under  the  conditions  prescribed  by  the  Statute. (■) 
On  the  other  hand,  it  is  generally  admitted  that  the  notion  of 
an  entail,  as  a  continuing  succession  in  a  selected  line  of  in- 
heritance, is  derived  from  the  common  law  of  succession. (o)  The 
Statute  prescribes  certain  formalities  in  the  nature  of  conditions 
upon  which  it  is  made  lawful  to  the  subjects  of  the  Crown  kito 
tailzie  their  lands  and  estates,  and  to  substitute  heirs  'in  their 
tailzies,  with  such  provisions  and  conditions  as  they  shall  think 
fit."  It  is  for  the  law  of  succession  to  determine  what  is  compre- 
hended in  the  general  idea  or  notion  of  an  entail,  or,  in  other  words, 
what  description  of  settlements  are  protected  by  the  operation  of 
the  Statute  of  1685. 
feme  rain  of  1006.  The  construction  of  heritable  destinations  is  the  subject 

•ppU^toenuiia  of  special  consideration  in  a  subsequent  chapter.     In  what  relates 
£rtiD»u^!*     *°  *'ie  construction  of  destinations  properly  so  called,  i.e.,  the  inter- 


profrHHion,  in  the  time  of  that  author,  a 
simple  destination  was  not  binding  upon 
the  heirs  succeeding  under  it,  and  that  it 
could  not  be  made  effectual  by  inhibition, 
but  that  a  clause  de  non  alienando  might 
be  enforced  by  that  diligence  or  by  an  ac- 
tion of  reduction.  In  Chapman  v.  Bryon, 
1769,  6  Br.  Sup.  940,  it  was  found  that  an 
entail  containing  prohibitions,  but  defect- 
ive in  the  irritant  and  resolutive  clauses, 
could  not  be  enforced  by  inhibition,  the 
President  being  of  opinion  "  that  this  was 
a  way  of  making  an  entail  not  agreeable 
either  to  the  statute  1685  or  the  common 
law ;  not  to  the  statute,  because  it  was 
not  recorded ;  nor  to  the  common  law,  be- 
cause it  did  not  irritate  the  right  of  the 
contra vener,  which  the  constitution  of  our 
feudal  rights  requires."  Iu  the  case  of 
Btormonth  v.  AnnandaWt  Crs.t  1662,  M. 
18,994,  the  Court  sustained  an  entail  made 
before  the  date  of  the  entail  statute,  con- 
taining prohibitory,  irritant  and  resolutive 
clauses ;  while  in  Sharp  v.  Sharp,  1631,  M. 
4299,  a  contract  to  execute  mutual  deeds 
of  entail  was  held  to  be  no  bar  to  selling. 
In  Craig  v.  Craig  (Ricearton),  M.  15,494,  an 
entail  antecedent  to  the  statute  was  found 
to  be  ineffectual  in  a  question  with  credi- 
tors, by  reason  of  the  want  of  a  proper  re- 
solutive clause.  Th  is  judgment  was  reversed 
on  appeal  (1718,  Robertson,  110),  but  upon 
what  ground  does  not  appear.  Finally,  in 
the  case  of  Earl  of  Rothes  v.  Philip,  1761, 


2  Pat  62,  the  question  was  practically  set 
at  rest  by  the  declaration  of  the  House  of 
Lords,  "  That  entails  created  of  lands  in 
Scotland,  with  prohibitive,  irritant,  and 
resolutive  clauses,  before  the  making  of 
the  Act  of  Parliament  concerning  tailzies 
in  1686,  ought  to  be  recorded  in  the  Regis- 
ter of  Tailzies  according  to  the  said  Stat- 
ute." As  to  the  efficacy  at  common  law  of 
entails  containing  prohibitions  intended 
only  to  bind  the  heirs,  see  note  (o),  infra; 
also  }  1021,  note  (n). 

(n)  Stat.  1685,  cap.  22. 

(o)  In  delivering  judgment  in  the  case  of 
Carrick  v.  Buchanan,  5  Sep.  1844,  3  Bell, 
842,  Lords  Brougham  and  Campbell  ex- 
pressed a  very  decided  opinion  that  entails 
containing  prohibitions,  but  without  irri- 
tant and  resolutive  clauses,  derive  their 
efficacy  from  the  common  law,  and  that 
such  entails  are  binding  on  the  heirs  of 
the  destination  to  the  effect  of  restraining 
gratuitous  alienations  in  contravention  of 
the  prescribed  order  of  succession ;  see  pp. 
485  and  448.    See  also  Lindsey  v.  Oswald, 
2  Macph.  249 ;  21  March  1867,  6  Macph. 
H.  L.  12,  L.  R.  1  Sc.  Ap.  99.    These  opi- 
nions are  in  accordance  with  the  views 
stated  by  the  institutional  writers,  parti- 
cularly Stair,  1,  14,  6,  and  2,  8,  68 ;  Ersk. 
8,  8,  28 ;  Mackenzie,  8,  8 ;  also  vol.  ii,  p. 
487;  Kames,  Elucidations,  art  42  (pp.  846- 
6  of  ed.  1777). 
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I>retation  of  terms  designative  of  persons  and  property,  relationship  qhaftkb  xxxi. 
and  order  of  succession,  there  is  no  material  difference  between 
deeds  of  entail  and  deeds  of  simple  destination.  If  a  proprietor 
execute  a  settlement  of  lands  under  the  conditions  of  a  strict  entail, 
reserving  power  to  revoke,  and  thereafter,  by  a  separate  deed,  re- 
voke the  fetters  of  the  entail,  leaving  the  destination  intact,  the 
construction  of  the  subsisting  part  of  the  settlement  will  be  the 
same  as  it  was  before  the  act  of  revocation  ;  only  the  estate  will  be 
disentailed,  and  will  be  subject  to  the  debts  and  deeds  of  the  dis- 
ponee  and  heirs  of  provision,  (o) 

1009.  In  order  to  the  constitution  of  an  effectual  tailzied  sue-  Requisite*  of  an 
cession,( p)  it  would  appear  that  three  requisites  must  concur :  (1)  destination.  * 
the  succession  must  be  given  to  a  selected  order  of  heirs,  not  to 
heirs-at-law  ;  (2)  the  order  of  succession  must  be  lineal,  i.e.,  with- 
out division  ;  and  (3)  the  heirs  of  provision  must  either  be  named 

in  the  settlement,  or  designed  by  words  of  proper  designation  de- 
noting a  recognised  category  of  descent  from  persons  named  in  the 
settlement. 

1010.  (1)  It  is  not  competent  by  means  of  a  deed  of  entail  to  Legal  order  of 
perpetuate  the  legal  order  of  succession.     The  object  of  the  Entail  SbTpw^" 
Statute  was  not  to  enable  landed  proprietors  to  protect  their  estates  *n^y  " 
against  the  debts  and  deeds  of  their  heirs-at-law,  but  to  enable  them 

to  institute  a  series  of  heirs  different  from  that  of  the  legal  order  of 
succession,  and  to  transmit  the  estate  securely  in  the  conventional 
line  of  succession.  "  Simple  infeftments,"  says  Lord  Stair,  "  are 
those  which  are  taken  to  heirs  whatsomever ;  for  by  that  expression 
we  express  the  lineal  heirs  who  according  to  law  would  succeed  in 
any  heritable  right ;  but  tailzied  infeftments  are,  where  the  lands 
are  provided  to  any  other  than  the  heirs  of  line,  as  when  it  is  pro- 
vided to  heirs-male,  or  heirs-male  of  the  fiar's  own  body.     .     .     . 

(o)  The  doctrine  here  stated  rests  upon  words  which  he  has  employed,  there  being 
the  best  of  all  authority,  which  is,  that  no  no  room  for  the  strict  principle  of  construe- 
other  than  the  ordinary  rules  of  construe-  tion  applicable  to  the  fettering  clauses, 
tion  have  ever  been  applied  to  the  inter-  Many  cases  have  occurred  in  which  a 
pretation  of  destinations  in  deeds  of  entail,  limited  meaning  has  been  put  upon  ex- 
it was  assumed,  and  by  several  of  the  judges  pressions  in  a  destination  describing  the 
expressly  stated,  as  the  condition  of  the  classes  of  heirs  called.  In  particular,  the 
argument  upon  the  construction  of  the  des-  expression  'heirs'  or  'heirs  whatsoever,' 
tination  to  heirs  whatsoever,  in  the  two  has  been  held  to  mean  heirs-male  whatso- 
cases  of  Maegrtgor  v.  Gordon,  3  Macph.  ever,  or  heirs  whatsoever  of  the  body.  But 
14S,  and  Gordon  v.  Gordon'*  Trs.,  4  Macph.  the  ground  for  adopting  this  limited  sense 
601.  In  the  latter  case,  Lord  Barcaple  ob-  of  the  words  has  been  found  in  the  context, 
served,  "  In  construing  the  destination  in  or  in  the  prior  investiture." 
an  entail,  there  is  no  ground  for  adopting  (p)  "Tailzied,"  i.e.,  interrupted,  (from 
any  peculiar  or  strict  principle  of  construe-  "  tailler"  to  cut),  because  the  legal  order 
tion.  The  question  is  simply  as  to  the  of  succession  is  interrupted  or  cut  off,  and 
meaning  of  the  entailer  in  the  use  of  the  an  arbitrary  one  substituted. 

2  k2 
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c«*rr»*  xxxi.  Ordinarily,  in  them  all,  the  last  member  or  termination  is  to  heirs 
whatsoniever  of  the  last  branch  or  person  substituted,  or  the  dis- 
poned heirs ;  and  where  that  takes  effect  by  succession,  the  fee, 
which  before  was  tailzied,  becomes  simple.w(g) 
Damnation  to  1011.  The  doctrine  thus  explicitly  laid  down  by  our  first  insti- 

ll £d!!d£c    tutional  writer  is  confirmed  by  a  series  of  decisions  which  establish 
htir»-poniown^  ^xai  a  nomirjation  of  "  heirs  whatsoever,"  whether  of  the  entailer 

will  not  rapport 

an  enuiL  or  of  the  last  substitute  in  the  destination,  will  not  suffice  to  support 

an  entail,  and  that  the  estate  becomes  a  fee-simple  in  the  person  of 
the  last  substitute  under  the  antecedent  part  of  the  destination,  (r) 
Nor  is  the  construction  affected  by  the  element  of  a  declaration  that 
the  eldest  heir-portioner  shall  succeed  without  division ;  for,  as  the 
heir  whatsoever  has  the  capacity  of  making  up  his  title  as  heir 
of  line,  ignoring  the  deed  of  provision,  the  tailzied  succession  is 
necessarily  exhausted,  and  the  estate  will  descend  to  the  heirs-at- 
law  of  the  person  last  seized  in  the  estate  as  of  fee.(«)     The  only 
consequence  of  the  exclusion  of  heirs-portioners  in  the  ultimate 
destination,  as  it  would  seem,  is,  that  if  the  last  of  the  proper 
substitutes  does  not  evacuate  the  destination,  and  if,  under  the 
destination  to  heirs  whatsoever,  the  succession  should  open  to  heirs- 
portioners,  the  eldest  heir-portioner  would  take  the  estate  as  under 
a  simple  destination. (7) 

immediate  destu       1012.  In  the  class  of  cases  to  which  reference  has  been  made, 

nation  to  heirs- 
at-law  held  bad 
as  an  entail.  (?)  Stair,  2,  8,  48.  that  the  son  would  have  no  title  to  chal- 

(r)  Leslie  v.  Dick,  1710,  M.  16,368 ;  Earl  lenge  the  alienation  where  the  father  would 

of  March  v.  Kennedy,  M.  16,412,  17G0 ;  2  incur  the  forfeiture  of  the  estate  for  bim- 

Pat  49,  the  leading  case ;  Henry  v.  Watt,  self  and  his  descendants,  is  not  satisfactory, 

18  June  1882, 10  Sh.  644 ;  ColviU  v.  Colvill,  because  in  the  case  supposed  there  are  no 

8  March  1848,  6  D.  861 ;  26  April  1846,  4  remoter  substitutes  in  whose  favour  the 

Bell,  248.     See  also  Stair  ut  supra,  and  4,  forfeiture  could  take  place.    On  this  point 

18,  8  ;  Ersk.  8,  8,  82 ;  Mackenzie,  Inst.  8,  see  Denham  v.  Matt  land,  1772,  6  Br.  Sup. 

10,  and  Treatise  on  Tailzies,  4,  9,  1.     It  628 ;  Russell  v.  Russell,  1768,  5  Br.  Sup. 

may  be  asked  how  it  can  be  known  that  896 ;  and  Stewart  v.  Nicolson,  2  Dec  1869, 

any  individual  is  the  last  heir-substitute  22  D.  78. 

until  after  his  death,  seeing  that,  even  on  (#)  See  the  cases  of  Gordon  v.  Mosse,  19 

the  supposition  of  his  being  the  sole  exist-  Dec.  1861, 14  D.  269 ;  and  Steele  v.  Caspar, 

ing  heir  of  the  destination,  there  is  always  16  Feb.  1868, 16  D.  886,  where  the  ulti- 

a  possibility  of  his  becoming  the  father  of  mate  destination  was  to  "heirs  and  assig- 

an  heir.    The  case  of  the  Earl  of  March  is  nees ; "  and  Primrose  v.  Primrose,  9  Feb. 

an  express  authority  for  the  proposition  1864,  16  D.  498,  where  the  destination 

that  a  last  existing  substitute  may  re-settle  was  to  "  my  ain  nearest  and  lawful  heirs 

the  estate;  but  whether  the  new  settlement  whatsomever  in  fee,  the  eldest  heir-female 

be  defeasible  by  the  subsequent  birth  of  an  and  the  descendants  of  her  body  always 

heir-substitute  of  the  original  settlement  excluding  all  other  heirs-portioners,  and 

is  another  question,  and  one  which,  if  ruled  succeeding  without  division." 

by  the  analogy  of  Mackinnorit  case  (as  to  (t)  See  the  observations  of  Lords  Cowan 

which  see  chapter  86),  will  fall  to  be  an-  and  Cockburn  on  this  question,  16  D.  604. 

swered  in  the  affirmative.    The  suggestion, 
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some  weight  was  undoubtedly  allowed  to  the  consideration  that  qhaptkb  xxxi. 

"tlie  entailer,  having  completed  his  enumeration  of  the  selected  order 

of  heirs,  proceeded  to  call  his  heirs  whatsoever  as  a  mere  matter  of 

form,  or  to  show  that  the  estate  should  not  revert  to  the  Crown, 

tout  to  his  heirs-at-law.     Notwithstanding  these  cases,  the  question 

whether  a  proprietor  might  ex  propositi)  entail  his  lands  under 

£t  destination  to  an  institute  and  his  heirs  whatsoever,  or  under 

some  modification  of  that  destination,  was  for  a  long  time  considered 

open  to  discussion.    The  question  having  lately  been  the  subject 

of  three  concurring,  and  all  but  unanimous  judgments  of  the  whole 

Court,  may  now  be  regarded  as  finally  settled. 

1013.  In  Leny  v.  Leny,(u)  the  question  was  raised  upon  a  direc-  Lmy  ▼.  Leny. 
tion  to  trustees  to  purchase  landed  estate  in  Scotland,  to  be  entailed 
upon  the  truster's  nephew,  "  and  his  lawful  heirs  for  ever."  It  was 
held  that  this  was  equivalent  to  a  direction  to  make  an  entail  in 
favour  of  the  nephew  and  his  heirs  whatsoever ;  that  such  a  destina- 
tion could  not  be  the  subject  of  a  strict  entail ;  that  the  trustees 
were  not  entitled  to  insert  a  clause  of  preference  in  favour  of  the 
eldest  heir-portioner ;  and  consequently,  that  the  institute  was  en- 
titled to  acquire  the  estate  in  fee-simple.  "  We  apprehend,"  say 
the  judges  in  the  leading  opinion,  "  there  can  be  no  reasonable  doubt 
that,  prior  to  the  '  Act  concerning  Tailzies/  the  word  meant  an 
instrument  of  conveyance  by  which  an  estate  was  settled  on  a  se- 
lected and  specified  series  of  heirs ;  and  therefore,  when  the  Parlia- 
ment of  Scotland,  in  1685,  c  statutes  and  declares,  that  it  shall  be 
lawful  for  his  Majesty's  subjects  to  tailzie  their  lands  and  estates, 
and  to  substitute  heirs  in  their  tailzies  with  such  conditions  and 
provisions  as  they  shall  think  fit,  and  to  affect  the  said  tailzies  with 
irritant  and  resolutive  clauses,  whereby  it  shall  not  be  lawful  to  the 
heirs  of  tailzie  to  sell/  etc.,  it  seems  impossible  to  give  the  term 
tailzie  in  the  Statute  any  different  or  wider  meaning  than  it  had  in 
the  older  law.  '  To  substitute  heirs '  certainly  means  to  substitute 
one  heir  or  class  of  heirs  to  another  on  a  principle  of  selection  and 
order,  for  substitution  is  a  perfectly  well  defined  nomen  juris.  l  To 
affect  the  said  tailzies  with  irritant  and  resolutive  clauses1  can 
mean  nothing  else  than  to  affect  the  succession  of  the  heirs  with 
such  clauses.  .  .  .  Heirs  of  tailzie  are  all  necessarily  heirs — 
heredes  facti — of  the  entailer.  They  represent  him,  and  take  his 
estate  in  their  order,  subject  to  the  conditions  which  he  has  ap- 
pointed. But  while  one  may  have  heirs  of  this  description,  heredes 
facti,  in  an  almost  inexhaustible  series,  it  is  very  different  with  a 
man's  heirs-at-law.     He  cannot,  in  any  proper  sense,  have  a  series 

(u)  Leny  v.  Leny,  28  June  I860,  22  D.  1272. 
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<  BArrem  nxi.  uf  8uch  heirs.  The  person  or  persons,  as  the  case  may  be,  who,  a* 
his  death,  is  or  are  entitled  to  take  up  his  estate  by  service,  and  so 
transmit  it  from  the  dead  to  the  living,  is  or  are  the  only  heir-at- 
law  or  heirs-at-law  that  he  ever  will  or  can  have.  When  the  estate 
has  once  been  taken  out  of  his  hercditaajacensbj  service  and  inf eft- 
meat,  the  legal  order  of  succession  to  him  is  exhausted  by  that  one 
step  of  6Uccession."(x) 

Mafangor  r.  1014.  In  the  case  of  Macgregor  v.  Gordon,(y)  the  Court  was 

called  to  consider  the  effect  of  an  entail  made  in  conformity  with 
a  direction  in  the  trust-disposition  of  a  landed  proprietor — the  des- 
tination being  to  the  truster's  natural  son,  "  and  his  heirs  -whatso- 
ever, the  eldest  heir-female  and  the  descendants  of  her  body,  ex- 
cluding heirs-portioners,  and  succeeding  always,  without  division, 
through  the  whole  course  of  the  female  succession,  whom  failing, 
then  to  the  heirs  whatsoever  of  the  truster."    A  majority  of  the 
whole  Court  (Lord  Curriehill  alone  dissenting)  were  of  opinion  that 
the  case  was  ruled  by  the  judgment  in  Leny  v.  Leny  ;  and  that,  for 
the  reasons  given  in  the  case  of  Primrose,(z)  the  destination  to  heirs 
whatsoever  of  the  institute  was  not  converted  into  a  tailzied  desti- 
nation, by  reason  of  the  preference  of  the  eldest  heir-female  and 
her  descendants  to  heirs-portioners.     Lord  Curriehill  s  opinion  pro- 
ceeded on  the  assumption  that  a  nomination  of  "heirs  whatsoever," 
when  occurring  in  what  purports  to  be  a  proper  tailzied  destina- 
tion, is  to  be  construed  as  a  nomination,  not  of  the  legal  order  of 
heirs,  but  of  the  persons  who,  at  each  time  the  succession  opens, 
stand  in  the  relation  of  heirs-general  to  the  propositus,  or,  as  the 
proposition  was   put   by  his  Lordship  in  the  subsequent  case  of 
Gordon  v.  Gordon's  Trs.,  that  it  is  equivalent  to  a  destination  to 
heirs-female  after  heirs-male.     It  is  obvious  that  the  series  of  per- 
sons who  might  successively  be  entitled  to  serve  as  heirs-general  of 
the  'propositus,  may  come  to  be  very  different  from  the  legal  order  of 
succession,  where  the  first  heir-general  serves  to  the  propositus  and 
is  succeeded  by  his  heir,  and  so  on.     According  to  the  construction 
suggested  by  Lord  Curriehill,  the  succession  would,  in  the  first 
place,  follow  the  line  of  the  heirs  of  the  body ;  and  if,  for  example, 
an  eldest,  son  should  succeed,  and  die  without  issue,  the  succession 
would  devolve  to  his  brother  by  the  half-blood,  to  the  exclusion  of 
his  sister  by  the  full-blood — the  former  being  the  nearest  heir- 
general   of  the  propositus,  or  person  from  whom  the   descent  is 

(a:)  22  D.  1288.  clarator  at  the  instance  of  the  institute 

(y)  Macgregor  v.  Gordon,  1  Dec.  1864,  8  having  failed  for  want  of  interest  in  the 

Macph.  148.    The  case  was  tried  in  the  parties  called  as  defenders ;  see  24  D.  687. 

form  of  a  suspension  of  a  threatened  charge  (*)  Primrose  v.  Primrose,  9  Feb.  1864, 16 

by  a  purchaser — a  previous  action  of  de-  D.  498. 
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**  raced ;  the  latter  being  the  heir-at-law  of  the  heir  last  vest  in  the  chaptkb  xxxi. 
estate.     According  to  the  same  construction,  the  succession  could 
never  pass  through  a  father  to  his  sons  by  a  different  marriage.   But 
~t»his  only  proves,  what  is  known  to  every  one  conversant  with  herit- 
able succession,  that  a  destination  to  heirs-general  of  the  body,  with 
subsequent  limitations  to  heirs  of  the  collateral  branches,  is  a  very 
different  thing  from  the  legal  order  of  succession,  (a)     It  does  not 
prove  that  the  expression  "heirs  whatsoever"  means  heirs  of  the 
body,  with  subsequent  limitations.     Notwithstanding  the  acknow- 
ledged learning  of  the  judge  by  whom  it  was  propounded,  we  must 
regard  the  proposed  construction  of  "  heirs  whatsoever"  as  merely 
fanciful.     The  opinion  has  no  support  from  authority,  and  in  no 
way  detracts  from  the  weight  due  to  the  judgment  of  the  Court, 
according  to  which  the  term  "heirs  whatsoever"  in  a  deed  of  entail, 
is  to  receive  its  ordinary  signification,  in  whatever  part  of  the  deed 
it  occurs.  (6) 

1015.  It  is  to  be  observed,  in  the  case  of  an  ultimate  destination  intimate  nft  to 
to  the  entailer's  heirs  whatsoever,  that  although  such  a  destination  simpiedSetilL* 
may  be  altered  by  the  immediately  preceding  heir-substitute,  yet  if tion- 

that  heir  should  be  unable  (e.gr.,  from  mental  incapacity  or  nonage) 
to  execute  a  deed  of  alteration,  the  clause  of  return  will  be  good  as 
a  simple  destination ;  and  the  estate  will  go  to  the  entailer's  heir, 
and  not  to  the  heir  of  the  last  substitute. 

1016.  The  recent  case  of  Cottow's  Trs.  v.  Conned,  (c)  if  reliance  Destination 
can  be  placed  upon  the  ground  of  the  ultimate  decision,  settles  a  prin-  j^j^  £eper" 
ciple  of  considerable  importance  in  the  law  of  entailed  destination.  J1™1  ofih!  e°- 

*  ....  -  .  taller  sufficient 

The  final  destination  in  question  was  of  an  exceptional  character,  to  support  an 
being  conceived  in  favour  of  the  entailer's  "  own  nearest  of  kin- 
dred." The  last  substitute  under  the  previous  branches  of  the  desti- 
nation left  a  general  trust-disposition  and  settlement  of  his  heritable 
and  moveable  estate,  and  the  question  was  whether  it  carried  the 
estate  which  was  the  subject  of  the  entail.  Lord  Kinloch  held  that 
it  did  not,  as  a  question  of  intention  ;  but  the  Court,  while  agree- 
ing in  the  result  (that  the  estate  was  not  carried  by  the  trust- 
settlement),  did  so  on  the  ground  that  the  destination  to  "  nearest 


(a)  See  this  explained  in  Stewart  v.  Ni~ 
coleon,  2  Dec.  1859,  22  D.  72-79  (Lord 
Handyside's  note). 

(b)  The  third  decision  to  which  we  re- 
ferred belongs  properly  to  the  subject  of 
trusts  for  the  execution  of  entails.  By  it, 
the  whole  Court  determined  that  a  trust  to 
execute  an  entail  in  favour  of  A.  and  his 
heirs-whatsoever  ;  whom  failing,  to  B.  and 


his  heirs-whatsoever,  excluding  heirs-por- 
tioners ;  whom  failing,  to'the  truster's  heirs 
and  assignees,— did  not  entitle  the  trustees 
to  limit  the  estate  to  the  heirs  of  the  body  of 
the  parties  named,  with  the  view  of  consti- 
tuting an  effectual  entail;  Gordon  v.  Gor- 
don's Trs.,  2  March  1866,  4  Macph.  501. 

(c)   Colhw'a    Tr*.   v.    Cormell,   28   Feb. 
1866,  4  Macph.  465. 
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c«ArrK»  xxxi.  of  kindred  "  was  a  good  tailzied  destination,  because,  whatever  might 
be  its  meaning,  it  was  limited  to  relations  of  the  blood  of  the  tes- 
tator. Their  Lordships  were  further  of  opinion,  that  in  the  case  of 
a  plurality  of  persons  succeeding  at  the  same  time  under  such  a 
destination,  they  would,  like  heirs-portioners,  be  entitled  to  be 
served  heirs  of  provision,  (d)  The  principle  which  we  conceive  to 
be  involved  in  this  decision  is,  that  any  destination  limited  to  the 
blood  of  the  entailer  is  sufficient  to  support  an  entail ;  from  which 
it  would  seem  to  follow  that  a  destination  to  heirs-general,  exclud- 
ing those  who  were  not  of  the  blood  of  the  entailer,  is  a  good  tailzied 
destination  ;  a  conclusion  noways  inconsistent  with  the  principle  of 
the  decision  in  Macgregor  v.  Gordon. 

BoommIoii under  1017/(2)  Our  next  proposition  is,  that  the  succession  under  a 
strict  entail  must  be  lineal,  or  without  division.  This  is  established 
by  the  cases  in  which  it  has  been  held  that  an  entail  is  broken  as 
soon  as  the  succession  opens  to  heirs-portioners.  (e)  To  prevent  this 
result  it  is  usual  to  declare,  in  the  destination  of  the  deed  of  entail, 
that  the  eldest  heir-female  and  her  descendants  shall  exclude  heirs- 
portioners  throughout  the  course  of  the  succession.  Although  a 
provision  of  this  kind  cannot  be  raised  by  implication  in  an  entail 
executed,  it  is  regarded  as  so  much  a  matter  of  style,  that  trustees 
have  been  held  entitled  to  exclude  heirs-portioners  (without  a  spe- 
cial direction)  in  entails  to  be  executed  under  powers,  where  the 
truster  had  prescribed  a  proper  tailzied  destination,  and  had  given 
directions  for  the  execution  of  a  deed  of  strict  entail.  (/) 

1018.  It  is  to  be  observed  that,  even  in  the  case  of  heirs- 
portioners  not  being  excluded  by  the  terms  of  the  deed  of  entail, 
the  heir-substitute  in  possession  immediately  before  the  succession 
opens  to  them  would  not  take  an  estate  in  fee  simple.  On  the 
contrary,  the  heirs-portioners  would  succeed  as  heirs  of  provision, 
whether  they  were  or  were  not  the  heirs-general  of  the  heir  last  in 
possession.  Indeed  it  cannot  be  known,  until  the  actual  opening 
of  the  succession  to  heirs-portioners,  that  there  will  be  a  plurality 
of  persons  entitled  to  succeed  under  the  destination,  fy) 


Entail  subsists 
until  succojwion 
actually  opens 
to  heirS'por- 
tiouers. 


(rf)  4  Macph.  470,  per  Lord  Colonsay. 
But  see  the  sequel  of  this  case,  where  it 
was  held  that  the  expression  applied  to  a 
single  heir ;  14  Feb.  1867  (rum.  Connell  v. 
Griersori),  6  Macph.  879. 

(<?)  Macdonald  v.  Lockhart,  22  Dec.  1842, 
6  D.  872 ;  Farquhar  v.  Farquhar,  28  Nov. 
1888,  1  D.  121 ;  Hunter  v.  Kellie,  11  Dec. 
1834,  18  Sh.  186;  dicta  in  Earl  of  March 
v.   Kennedy,  1760,  M.  16,412.     See  also 


CoUow's  Trs.  v.  Cornell,  and  other  cases 
cited  in  last  paragraph. 

(/)  Syrot  v.  Sprot,  22  May  1828,  6  Sh. 
838;  Forrest's  Trs.  v.  Forrest,  14  Dec 
1846,  8  D.  804 ;  Martin  v.  Kelso,  19  July 
1868,  16  D.  960 ;  21  March  1867,  2  Macq. 
666 ;  Sands  v.  Sands,  16  Jan.  1844,  6  D. 
866. 

(ff)  Per  the  Lord  President  (Lord  Colon- 
say)  in  Collates  Trs.  v.  Connell,  23  Feb. 
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1019.  An  entailer  may  provide  specially  for  the  contingency  of  ohapteb  xxxi. 
the  succession  devolving  to  heirs-portioners  then  in  being,  by  divid-  y^g^^  OT. 
ing  the  succession,  and  giving  separate  estates  to  these  persons  by  ta»Jer  m»v  pro- 

▼        i  •  Ti-1  ,     .    r_  ■'.  vide  for  female 

name.     In  this  case,  according  to  the  judgment  of  the  House  of  succession  by 
Xords  in  Mure  v.  Mure,(h)  the  succession  would  then  devolve  to  ents^esSes 
-the  successors  of  these  heirs,  as  if  under  distinct  entails.     How-  Sonera8 
ever,  in  the  subsequent  case  of  Sands  v.  Sands  t(i)  where,  in  certain 
events,  the  succession  to  an  entailed  estate  was  divided  between 
the  entailer  s  sisters  in  equal  shares,  the  Court  held  that  the  suc- 
cession vested  in  the  ladies  in  fee-simple. 

1020.  (3)  It  may  be  asserted,  as  a  general  proposition,  that  the  Tailzied  succes- 
only  kind  of  destination  capable  of  supporting  an  entail  is  one  to  rektionship!11 
a  series  of  persons  named,  with  or  without  substitutions  to  heirs  of 

a  determinate  class, — that  is  to  say,  to  persons  standing  in  a  known 
order  of  relationship  different  from  the  legal  order  of  succession, 
but  constituting  a  recognisable  group  of  heirs.  Such  are  heirs- 
male,  heirs-male  of  the  body,  heirs-general  of  the  body,  heirs-female, 
etc.  In  Macgillivray  v.  Souter(k)  it  was  attempted  to  support  a 
limitation  of  heritable  estate  to  heirs  belonging  to  a  particular  clan, 
called  the  Clan  Chattan ;  but  this  was  held  to  be  too  indefinite  and 
intangible  a  limitation  to  form  the  basis  of  a  title.  Indeed,  the 
Court  seem  to  have  experienced  considerable  difficulty  in  appre- 
hending the  notion  of  a  clan.  Lord  Ardmillan,  as  Ordinary,  pro- 
posed to  make  a  remit  for  the  purpose  of  ascertaining,  "  1st,  What 
is  a  clan ;  and  are  there  now  any  clans  ?  2d,  Is  there  a  clan  known 
and  described  as  the  Clan  Chattan  ;  and  if  so,  of  what  does  it  con- 
sist ?  Is  clanship,  or  membership  of  a  clan,  understood  to  be  trans- 
mitted exclusively  through  males  ? "  The  late  President  of  the 
Court,  himself  the  representative  of  an  ancient  Highland  family, 
thought  that  clanship  was  "  a  very  evanescent  matter  altogether ; w 
and  that  a  party  claiming  to  exclude  the  heir-at-law  "  must  be  able 
to  found  on  something  plain  and  tangible,  and  known  to  the  law." 
The  other  Judges  expressed  their  opinions  to  the  like  effect.  (I) 


1866,  4  Macph.  470,  citing  the  cases  of 
Mure  and  Farquhar,  supra. 

(h)  Mure  v.  Mure,  16  Feb.  1887,  15  Sh. 
681 ;  18  May  1888,  8  S.  &  M'L.  287.  See 
the  sequel  of  this  case,  Craig  v.  M'Culloch, 
21  Feb.  1889, 1  IX  545. 

(»)  Sands  v.  Sands,  16  Jan.  1844,  6  D. 
865. 

(k)  MacgiUivray  v.  Souier,  12  March 
1862,  24  D.  769. 

(1)  24  D.  767  el  seq.  We  are  not  to  be 
understood  as  throwing  any  doubt  on  the 


power  of  an  entailer  to  exclude  particular 
heirs  from  the  succession,  or  to  impose 
conditions,  such  as  that  the  heir  succeed- 
ing to  the  estate  is  or  is  not  to  be  the  heir 
succeeding  to  a  certain  other  estate,  or  to 
a  title,  etc.  But  the  basis  of  the  destina- 
tion must  be  relationship.  We  instance 
the  condition  of  clanship  as  a  case  which 
probably  comes  as  near  to  relationship  as 
any  other  basis  of  destination  which  can 
be  figured. 
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OF  IMPERFECT  ENTAILS. 

1021.  Imperfect  entails — that  is,  entails  defective  in  the  prohi- 
bitory, irritant,  or  resolutive  clauses,  or  in  the  other  statutory  re- 
quisites— have  been  productive  of  more  litigation  than  any  other 
class  of  rights  connected  with  heritable  succession.  The  decisions 
in  the  Ascog  and  Tillicoultry  cases,  in  1830,  presented  an  induce- 
ment to  the  discovery  of  flaws  in  the  restraining  clauses  of  family 
settlements,  which  was  greatly  strengthened  by  the  provisions  of 
the  Entail  Amendment  Act  of  1848,  by  which  entails  defective  in 
regard  to  any  of  the  statutory  prohibitions  are  declared  to  be  in- 
valid and  ineffectual  as  regards  all  the  prohibitions ;  and  the  estate 
is  made  subject  to  the  deeds  and  debts  of  the  heir  in  possessionem) 
A  large  body  of  decisions  has,  in  consequence,  been  accumulated 
during  the  last  thirty  years  respecting  the  construction  of  the  re- 
straining clauses  of  entails ;  the  persons  upon  whom  they  are  bind- 
ing ;  and  the  consequences,  in  relation  to  the  rights  of  the  disponees 
and  their  creditors,  of  defects  in  the  structure  of  such  clauses. 

1022.  The  present  section  may  be  regarded  as  introductory  to 
the  discussion  of  the  more  technical  branches  of  the  law  of  entail 
which  form  the  subject  of  the  next  chapter,  i.e.,  the  construction  of 
the  restraining  clauses  of  entails,  and  the  other  requisites  of  the  Sta- 
tute 1685,  cap.  22.   Though  the  subject  has  ceased  to  be  practically  of 


(m)  11  &  12  Vict.  cap.  86,  }  48.  That 
where  any  tailzie  "  shall  not  be  valid  and 
effectual  in  terms  of  the  said  recited  Act 
of  the  Scottish  Parliament  passed  in  the 
year  One  thousand  six  hundred  and  eighty- 
five,  in  regard  to  the  Prohibitions  against 
Alienation  and  Contraction  of  Debt,  and 
Alteration  of  the  Order  of  Succession,  in 
consequence  of  Defects  either  of  the  ori- 
ginal Deed  of  Entail,  or  of  the  Investiture 
following  thereon,  but  shall  be  invalid 
and  ineffectual  as  regards  any  one  of  such 
Prohibitions,  then  and  in  that  case  such 
Tailzie  shall  be  deemed  and  taken  from 
and  after  the  passing  of  this  Act  to  be  in- 
valid and  ineffectual  as  regards  all  the 
Prohibitions ;  and  the  estate  shall  be  sub- 
ject to  the  Deeds  and  Debts  of  the  Heir 
then  in  Possession,  and  of  his  successors, 
as  they  shall  thereafter  in  order  take  un- 
der such  Tailzie ;  and  no  action  of  for- 
feiture shall  be  competent  at  the  instance 


of  any  Heir  -  Substitute  in  such  Tailzie 
against  the  Heir  in  possession  under  the 
same,  by  reason  of  any  contravention  of 
all  or  any  of  the  Prohibitions."     Trust- 
money  or  lands  directed  to  be  entailed  are 
to  be  dealt  with  under  this  section  as  if 
the  entail  had  been  executed  in  terms  of 
the  truster's  direction.     By  a  series  of  de- 
cisions it  has  been  held  in  the  Court  of 
Session  that  an  entail  in  which  the  pro- 
hibition against  altering  the  succession  is 
unfenced,  falls  within  the  scope  of  the  en- 
actment; but  in  none  of  the  cases  does 
the  question  appear  to  have  been  deliber- 
ately discussed,  and  the  point  is  likely  to 
be  brought  under  the  review  of  the  House 
of  Lords.     The  cases  are  Gunyngham  v. 
Cunyngham,  9  March  1852,  14  D.  686 
Vewar  v.  Dewar,  20  July  1862,  14  D 
1062 ;  Ferguson  v.  Ferguson,  18  Nov.  1862 
16  D.  19 ;  Rolto  v.  jRollo,  24  Nov.  1864 
3  Macph.  78. 
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much  importance,  (n)  it  is  intimately  connected  with  the  interpre-  qhaptkb  xxxi. 
tation  of  the  restraining  clauses  of  entails,  and  on  this  account,  as 
well  as  on  the  ground  of  its  historical  importance,  we  feel  warranted 
in  submitting  to  the  reader  a  somewhat  extended  exposition  of  the 
law  of  imperfect  entails. 

1023.   I.   ENTAILS  DEFECTIVE  BT  REASON  OF  THE  OMISSION  OF  CEB-  Principle  of  the 

mi  •       •    i         i-   .n       ,,   a     .  Entail  Act  1686. 

tain  of  the  btatutory  prohibitions. — The  principle  of  the  "  Act 
concerning  Tailzies  "(o)  is  the  authorising  the  insertion  in  deeds  of 
settlement  of  series  of  clauses,  designed  for  the  purposes  of  preserv- 
ing the  succession  to  the  heirs  of  the  destination,  and  of  protecting 
the  estate  against  alienation  and  execution  for  debt.    In  order  that 
an  entail  may  be  effectual  both  against  creditors  and  gratuitous  dis- 
ponees,  the  destination  must  be  protected  by  prohibitions  directed 
against  the  institute  and  the  heirs,  and  distinctly  applicable  to  the 
three  kinds  of  contravention  contemplated  in  the  Statute,  namely, 
alienation ;  contraction  of  debt ;  and  alteration  of  the  order  of  succes- 
sion.    The  prohibitions  must  also  be  "  fenced"  or  guarded  by  pro- 
per irritant  and  resolutive  clauses ;  the  first,  annulling  acts  in  con- 
travention of  the  prohibitions ;  the  second,  forfeiting  the  right  of 
the  contravener  (usually  for  himself  and  his  descendants),  and  de- 
volving the  succession  to  the  next  substitute  in  the  destination^  p) 


(n)  I.e.,  in  consequence  of  the  above 
mentioned  provision ;  see  Dempster  v.  Demp- 
tter,  8  Macq.  62.  It  must  be  remembered, 
that  although  prohibitory,  irritant  and  re- 
solutive clauses  are  things  of  the  past,  the 
rights  which  have  arisen  under  them  are 
of  the  present.  Upon  their  validity  de- 
pend the  expectations  of  succession  of  in- 
numerable  heirs-substitute  in  those  cases 
where  the  heir  in  possession  is  not  in  a 
position  to  obtain  the  requisite  consents 
to  a  disentail.  As  to  the  abolition  of  those 
clauses  in  modern  entails  see  the  note  at 
the  beginning  of  the  next  section. 

(a)  1685,  cap.  22.  The  leading  enact- 
ment is  as  follows :— "  That  it  shall  be 
lawful  to  his  Majesty's  subjects  to  tailzie 
their  lands  and  estates,  and  to  substitute 
heirs  in  their  tailzies,  with  such  provi- 
sions and  conditions  as  they  shall  think 
fit,  and  to  affect  the  said  tailzies  with  irri- 
tant and  resolutive  clauses,  whereby  it 
shall  not  be  lawful  to  the  heirs  of  tailzie 
to  sell,  annailzie,  or  dispone  the  said 
lands,  or  any  part  thereof,  or  contract 
debt,  or  do  any  other  deed  whereby  the 
samen  may  be  apprised,  adjudged,  or  evict- 
ed from  the  other  substitute  in  the  tailzie, 


or  the  succession  frustrate  or  interrupted, 
declaring  all  such  deeds  to  be  in  them- 
selves null  and  void;  and  that  the  next 
heir  of  tailzie  may,  immediately  upon  con- 
travention, pursue  declarators  thereof,  and 
serve  himself  heir  to  him  who  died  last 
infeft  in  the  fee  and  did  not  contraveen, 
without  necessity  any  ways  to  represent 
the  contraveener." 

(p)  The  Statute  merely  declares  the 
principle  upon  which  an  entail  may  be 
constructed;  it  does  not  profess  to  pre- 
scribe the  form  of  the  clauses  prohibitory, 
irritant  and  resolutive.  On  such  questions, 
as  well  as  on  the  effect  of  deviations  from 
the  statutory  requirements,  the  decisions 
of  the  Courts  are  the  only  guide.  "  It 
does  not  appear  to  me,"  said  Lord  Chan- 
cellor Cottenham,  in  the  case  of  the  Over- 
ton entail,  "  that  any  great  assistance  can 
be  derived  from  reference  to  the  terms  of 
the  Statute,  for  that  merely  describes  the 
general  rule,  that  in  settlements  to  be  made 
in  pursuance  of  the  Statute  there  shall  be 
clauses  irritant  and  resolutive,  which  Bhall 
have  the  effect,  among  other  things,  of  pre- 
venting any  acts  from  being  done  whereby 
the  succession  shall  be  altered.  .  .  .  The 
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cbaptkb  xxxi.  1034.  To  ensure  the  transmission  of  the  estate  to  the  heirs  of  the 
On  the  wortruc-  destination  undiminished  and  unburdened,  the  restraining  clauses 
1685°' the  f  *  mU8*1  be  perfect.  But  upon  considerations  partly  founded  on  the 
enutis  were  held  common  law  and  partly  on  the  theory  of  the  Statute,  the  doctrine 
m  *cc°  "  was  established  that  the  statutory  prohibitions,  when  duly  fenced 
with  irritant  and  resolutive  clauses,  should  receive  effect  according 
to  their  tenor ;  and,  consequently,  that  an  entail  defective  in  any 
of  the  prohibitions  could  only  be  defeated  by  doing  the  thing  that 
was  not  effectually  prohibited.  This,  at  all  events,  was  the  law 
with  respect  to  the  clauses  applicable  to  alienation  and  contraction 
of  debt.  Where,  for  example,  the  entail  was  defective  in  any  oi  the 
restraining  clauses  applicable  to  alienation,  the  heir  in  possession 
was  entitled  to  sell  the  estate  or  dispose  of  it  for  onerous  causes  in 
his  lifetime ;  but  he  could  not  burden  the  estate  with  debt,  or  alter 
the  order  of  succession  to  it,  because  in  so  doing  he  incurred  an 
irritancy  which  would  carry  the  estate  over  to  the  next  substitute. 
If  the  defect  were  in  the  clauses  applicable  to  the  contraction  of 
debt,  the  estate  was  liable  to  be  mortgaged  or  attached  by  adjudi- 
cation, but  it  could  neither  be  sold  nor  re-settled,  (q) 

1026.  The  clauses  intended  to  prevent  the  alteration  of  the  order 
of  succession  come  under  the  operation  of  a  different  principle.  On 
the  one  hand,  it  was  settled  that  prohibitions  directed  against  al- 


Prohibition  to 
alter  succession 
effectual  as  a 
condition  of  the 
grant  without 
Irritant  or  reso- 
lutive clauses. 


question  as  to  what  clauses  shall  have  that 
effect,  is  to  be  arrived  at  from  a  considera- 
tion of  the  decisions,  rather  than  from  the 
terms  of  the  Statute."  Lord  Brougham  re- 
marked, "  If  we  go  to  the  Statute,  and  endea- 
vour to  shape  onr  course  by  any  opinion  to  be 
deduced  from  it,  we  shall  find  that  we  are 
wholly  at  sea,  that  we  have  no  compass  or 
guide,  and  that  we  must  resort  to  the  law 
as  expounded  by  the  decisions,  the  Statute 
itself  affording  no  decisive  rule  one  way  or 
other  in  the  great  majority  of  cases  which 
occur;"  Lang  v.  Lang,  16  Aug.  1889,  M'L. 
&  Rob.  884,  890. 

(q)  The  case  of  the  CarUton  entail  (Cath- 
cart v.  Cathcart,  38  July  1881,  6  W.  &  S. 
815),  may  be  taken  to  have  settled  the 
point,  that  an  heir  could  not  take  advan- 
tage of  a  flaw  in  the  restraining  clauses 
applicable  to  contraction  of  debt,  so  as 
either  directly,  or  by  adjudication  upon 
fictitious  bill  transactions,  to  alienate  or 
resettle  the  estate.  But  it  was  long  con- 
sidered an  open  question  whether  creditors 
might  not  take  advantage  of  defects  in  the 
clauses  applicable  to  alienation.    In  one 


view  it  was  contended  a  creditor  was  en- 
titled to  adjudge  the  estate,  on  the  ground 
that,  being  subject  to  the  voluntary  acts  of 
the  heir,  it  was  substantially  an  estate  in 
fee-simple,  or  at  least  he  was  entitled  to 
adjudge  the  heirs'  power  of  disposal  for 
the  purpose  of  executing  a  disposition  in 
favour  of  himself.  This  question  was  only 
formally  decided  in  the  negative  in  I860 
(after  the  law  had  been  altered  by  the  En- 
tail Amendment  Act)  ;  though  it  appears 
from  the  opinions  delivered  in  the  Court 
of  Session,  and  on  appeal  in  the  case  re- 
ferred to  (Cochrane  v.  Bogle,  25  March  1850, 

7  Bell,  65,  affirming  11  D.  908).  that  the 
doctrino  had  long  been  recognised  that  an 
entail  could  only  be  defeated  by  doing  the 
precise  thing  that  was  not  effectually  pro- 
hibited. The  authorities  relied  on,  besides 
the  case  of  Cathcart  already  cited,  were 
Lord  Duffui'  Trt.  v.  Dunbar,  28  Jan.  1842, 
4  D.  528 ;  Cochrane  v.  Vernor,  21  Feb.  1844, 
6  D.  728;  Dwarv.  Burden,  26  Nov.  1845, 

8  D.  91 ;  25  March  1850,  7  Bell,  82,  and 
Lindsay  v.  Sari  of  Aboyne,  2  March  1842, 
4  D.  848 ;  5  Sept  1844,  8  Bell,  264. 
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tering  the  succession  were  binding  inter  heredes,  as  conditions  of  chaptkb  xxxi. 
the  grant.    An  heir-substitute  who  had  made  up  a  title  under  an  en- 
tail could  not  alter  the  succession  without  violating  the  condition  on 
-which  he  took  the  estate.     If  he  attempted  to  alter  it,  the  deed  of 
alteration  might  be  set  aside  at  the  instance  of  any  of  the  heirs- 
substitute  ;  and  an  action  would  be  maintainable  against  the  heir 
under  the  new  settlement,  who,  as  the  gratuitous  disponee  and  re- 
presentative of  the  contravener,  was  held  to  be  liable  in  fulfilment 
of  his  obligations.     Irritant  and  resolutive  clauses  were  therefore 
not  necessary  for  the  protection  of  the  rights  of  the  heirs-substitute, 
in  a  question  with  heirs  claiming  to  succeed  under  a  deed  of  altera- 
tion of  the  succession,  (r) 

1026.  On  the  other  hand,  without  a  prohibition  directed  against  No  entail  pos- 
altering  the  order  of  succession  there  could  be  no  entail  for  any  pur-  pronation**  * 
pose  ;  and  for  this  reason,  that  as  far  as  the  right  of  the  heirs- sub-  ^noSmS^ 
stitute  was  concerned,  the  settlement  was  no  better  than  a  deed  of 
simple  destination.     Their  right  was  defeasible  at  the  pleasure  of 
the  heir  in  possession  ;  he  could  at  any  moment  acquire  the  estate 
in  fee-simple  by  executing  a  disposition  to  himself  and  heirs  what- 
soever ;  the  heirs-substitutes  had  therefore  no  such  vested  interest 
in  the  estate  as  would  entitle  them  to  challenge  deeds  of  alienation 
or  contraction  of  debt,  or  to  put  in  force  the  machinery  of  irritant 
and  resolutive  clauses  applicable  to  acts  of  that  description.  ($) 


(r)  Stair,  2,  8,  58,  8d  paragraph ;  Ersk. 
3,  8,  28  ;  Mackenzie,  8,  8  ;  Eamea,  Eluci- 
dations, art.  42,  pp.  845-6;  Earl  of  Callan- 
der?. Lord  John  Hamilton,  1687,  M.  15,476 ; 
Ure  v.  Earl  of  Craufurd,  1756,  M.  4815. 
After  the  decisions  in  the  Ascog  and  Tilli- 
coultry cases,  cited  infra,  §  1028,  an  attempt 
was  made,  in  the  case  of  Cathcart,  to  con- 
trovert the  doctrine  that  entails  with  pro- 
hibitions were  binding  inter  heredes,  an  at- 
tempt which  called  forth  a  strong  protest 
from  Lord  Brougham.     The  doctrine  that 
an  entail  ineffectual  against  creditors  was 
invalid  in  a  question  with  heirs,  was,  in  the 
language  of  that  eminent  judge,  "  strange, 
and  pregnant  with  peril,  and  founded  on  a 
most  fanciful  construction  of  the  Act  of 
1685."    "  The  ground  on  which  the  Ascog 
case  was  ultimately  determined,"  he  con- 
tinues, "  does  not  break  in  upon  that  which 
1  have  taken  the  liberty  of  stating,  that 
the  coarse  and  current  of  the  authorities 
is  destructive  of  the  proposition,  that  if  an 
entail  is  bad  as  against  singular  successors 
it  is  bad  intra  familiam."    The  true  doc* 


trine,  according  to  Lord  Brougham,  is  laid 
down  by  Lord  Eilkerran  in  Oairdner  v. 
Primrose,  1744,  M.  16,501-15,508,  that  a 
simple  prohibition  bars  gratuitous  deeds  or 
debts  from  affecting  the  estate,  but  that 
onerous  deeds  and  debts  are  no  otherwise 
barred  than  by  clauses  irritant  of  the  debts 
and  resolutive  of  the  granter's  rights;  Oath- 
cart  v.  Cathcart,  18  July  1881,  5W.&S. 
815,  see  pp.  844-846.  The  point  was  finally 
set  at  rest  by  the  judgment  of  the  House  of 
Lords,  proceeding  on  the  all  but  unanimous 
opinion  of  the  whole  Court  in  Carrick  v. 
Buchanan,  5  Sept.  1844,  8  Bell,  842,  which 
was  followed  by  Lindsey  v.  Oswald,  2  Macph. 
249 ;  21  March  1867,  5  Macph.  H.  L.  12. 
(«)  This  proposition  is  well  illustrated 
by  the  form  of  the  action  in  which  judg- 
ment was  pronounced  in  the  Overton  case. 
One  of  the  grounds  of  action,  and  the  only 
one  on  which  the  judgment  of  the  House 
of  Lords  proceeded,  was,  that  the  deed  of  en- 
tail contained  no  sufficient  prohibition  against 
altering  the  order  of  succession.  The  heir  in 
possession  brought  an  action  to  have  it  do- 
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Summary  of  the 
dtxtriiit  of  im- 
perfect roUilfl 
antrcrdent  to 
theEnUil 
Amendment 
Act. 


Defect  in  irri- 
tant or  resolu- 
tive clause  ap- 
plicable to 
alienation  or 
contracting;  debt 
invalidated  the 
prohibition. 


1027.  The  result  of  the  principles  of  law  applicable  to  imperfect 
entails,  prior  to  the  Entail  Amendment  Act,  may  be  thus  stated. 
(1)  An  entail  was  effectual  for  all  purposes  when  it  contained  pro- 
hibitory, irritant,  and  resolutive  clauses  applicable  to  acts  of  aliena- 
tion and  contraction  of  debt,  and  a  simple  prohibition  to  alter  the 
succession.  (2)  An  entail  which  did  not  prohibit  the  alteration 
of  the  succession  was  neither  binding  inter  heredes  nor  in  a  question 
with  creditors.  (3)  An  entail  defective  in  the  restraining  clauses 
applicable  to  one  of  the  two  acts  of  alienation  and  contraction  of 
debt,  was  binding  in  other  respects,  and  could  only  be  defeated  by 
doing  the  act  which  was  not  effectually  restrained.  (4)  An  entail 
which  merely  prohibited  alteration  of  the  succession,  was  binding 
inter  heredes. 

1028.  As  regards  the  prohibitions  directed  against  alienation 
and  the  contraction  of  debt,  it  must  be  understood  that  a  defect  in 
the  irritant  or  in  the  resolutive  clause  applicable  to  one  of  these 
prohibitions  was  fatal  to  the  prohibition.    It  was  at  one  time  main- 
tained, and  the  argument  prevailed  with  the  Court  of  Session,  that 
although  an  entail  without  irritant  and  resolutive  clauses  was  not 
binding  upon  creditors,  yet  that  in  a  question  inter  heredes  the  heir 
in  possession  was  bound  by  the  prohibitions,  and,  therefore,  if  he 
sold  or  burdened  the  estate,  an  action  would  lie  at  the  instance  of 
the  heir-substitute  for  reinvestment  of  the  price,  (t)    But  the  House 
of  Lords,  on  a  consideration  of  the  difficulty  of  enforcing  obligations 
of  this  nature,  and  the  apomalous  results  to  which  their  enforcement 
would  lead,  came  to  the  conclusion  that  the  Legislature  could  not  have 
intended  to  impose  the  obligation,  and  consequently  that  wherever  a 


clared  that,  notwithstanding  the  entail,  he 
had  the  right  to  make  up  titles  in  fee- 
eimple,  etc.,  and  to  tell  the  estate  and  dispone 
of  the  price  at  hie  pleasure.  The  Lord  Or- 
dinary declared  and  decerned  in  terms  of 
the  conclusions  of  the  summons,  and,  on 
appeal,  his  Lordship's  judgment  was  sus- 
tained and  that  of  the  Inner- House  re- 
versed ;  Lang  v.  Lang,  16  Aug.  1839,  M'L. 
&  Rob.  871.  In  previous  cases,  where  ob- 
jection was  taken  to  the  prohibition  to  al- 
ter the  succession,  the  conclusions  were  to 
the  effect  that  the  pursuer  was  entitled 
to  expede  a  new  investiture  in  favour  of 
himself,  his  heirs  and  assignees,  and  there- 
after to  sell  and  dispose  of  the  estate  at  his 
pleasure.  Such  are,  PurveS  Trt.  v.  Camp- 
bell, 1814,  Hume,  878 ;  Henderaon  v.  Hen- 
derson (EarUhaU  case),  21  Nov.  1816,  F.G. ; 
and  Oilmour  v.  Cadell  (Liberton  case),  6 


July  1888,  16  Sh.  1261.    On  the  other 
hand,  in  Syme  v.  Dickeon,  8  March  1821, 
F.C,  where  the  entail  contained  no  prohi- 
bition against  altering  the  succession,  a 
trust-deed  for  payment  of  debts  was  held 
ineffectual  because  not  proceeding  on  the 
narrative  of  an  intention  to  alter  the  suc- 
cession.   It  has  been  laid  down  that  cre- 
ditors cannot  force  an  heir  of  entail  to  al- 
ter the  succession  for  their  benefit ;  Coch- 
rane v.  Bogle,  11 D.  920,  per  Lord  Moncreiff. 
(t)  Gordon  Gumming  v.  Gordon  (Pitlurg 
case),  1761,  M.  15,518 ;  Young  v.  Young, 
1761, 5  Br.  Sup.  884 ;  Sutherland*.  Sinclair, 
1801,  M.  "  Tailzie,"  App.  No.  8 ;  Loekhart 
v.  Denhamt  11  June  1811,  F.C. ;  this  case 
was  appealed,  and  afterwards  remitted  to 
the  Court  of  Session  for  tbe  opinion  of  the 
whole  Court,  but  no  further  procedure  took 
place.    Ascog  and  Tillicoultry  cases,  infra. 
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stranger  was  entitled  to  purchase  or  to  acquire  an  effectual  security  chaptkb  «xi. 
:>ver  an  entailed  estate,  the  heir  in  possession  was  entitled  to  the 
consideration-money. («)     The  doctrine,  then,  that  simple  prohibi- 
tions are  binding  inter  heredes,  as  we  have  seen,  did  not  hold  good 
'with  reference  to  prohibitions  directed  against  the  alienation  of  the 
estate  for  onerous  causes,  or  the  contraction  of  debt  so  as  to  affect 
it.      A  prohibition  against  altering  the  succession  was  effectual  to 
restrain  alienation  by  mortis  causa  settlement,  or  by  gratuitous 
deed  inter  vivos.(x) 

1029.    II.  0MI88I0N  TO  BIND  THE  INSTITUTE. — In  the  class  Of  im-  Doctrine  of  the 

perfect  entails  may  be  placed  those  settlements  in  which  the  entailer  prohSra^and 
has  omitted  to  direct  the  restraining  clauses  against  the  institute.  fettc71°f  ^jjjl 
That  prohibitions,  which  in  terms  are  only  applicable  to  "  heirs  of  to  the  institute. 
tailzie/'  do  not  bind  the  institute,  or  immediate  disponee,  was  the 
point  decided  in  the  celebrated  Duntreath  case,(y) — a  case  which  is 
constantly  cited  as  the  leading  authority  in  the  law  of  entail,  because 
by  it  the  canon  of  strict  construction  was  established  as  the  rule  of 
decision  for  all  questions  upon  the  validity  or  efficacy  of  restraining 
clauses,  (z)    Without  calling  in  question  the  importance  of  Lord 
Mansfield's  judgment  in  this  aspect  of  it,  we  may  observe  that,  where 
the  rule  of  strict  construction  is  granted,  the  questions  presented  in 
the  Duntreath  class  of  cases  present  no  difficulties,  and  we  shall 
therefore  confine  ourselves  to  a  statement  of  their  import  in  the 
shortest  possible  compass.     There  are  two  questions  which  may 


(u)  Stewart  v.  Full-erton  (Ascog  case)  16 
July  1880,  4  W.  &  S.  196  ;  Bruce  v.  Bruce 
(TiUicouUry  case)  eo  die,  4  W.  &  8.  240. 
These  cases  having  been  decided  in  the 
.Court  of  Session  in  conformity  with  the 
opinion  then  prevalent,  were,  by  the  House 
of  Lords,  remitted  for  the  opinion  of  the 
whole  Court    The  judges,  by  a  majority, 
adhered  to  their  former  decision.     The 
cases  were  then  heard  by  the  Earl  of  El- 
don,  Lord  Wyndford,  and  Lord  Chancellor 
Lyndhurst,  and,  in  conformity  with  their 
opinion,  the  judgment  of  the  Court  of  Ses- 
sion was  reversed.    A  similar  decision  was 
pronounced  in  a  case  where  the  alleged 
contravention  consisted  in  the  granting  of 
long  leases ;  Duke  of  Queentberry'e  Ext*,  v. 
Marquis  of  Queensberry,  16  July  1880, 4  W.& 
S.  254.    See  also  Lord  Elibank  v.  Murray, 
11  Sh.  858 ;  19  March  1885,  1  S.  &  M'L. 
1 ;  Campbell  v.  M.  of  Breadalbane,  1  D.  81 ; 

1  April  1841,  2  Rob.  109 ;  Montgomery  v. 
Earl  of  Eglinton,  4  D.  425;  18  Aug.  1848, 

2  Bell,  149. 


(z)  Carrick  v.  Buchanan,  8  Sept.  1844,  8 
Bell,  842,  and  cases  there  cited ;  Lindeey 
v.  Otwald,  2  Macph.  249 ;  22  March  1867, 
L.  R.  1  Sc.  Ap.  99,  5  Macph.  H.  L.  12. 
And  see  Cathcart  v.  Cathcart,  18  July  1881, 
6  W.  &  S.  815,  per  Lord  Chancellor 
Brougham,  p.  846,  citing  Lord  Kilkerran 
in  Oairdner  v.  Primrose,  1744,  M.  15,501. 

(y)  Fdmonstone  v.  Fdmonstone,  1769,  M. 
4409,  15  April  1771,  2  Pat.  255. 

(*)  In  giving  judgment  in  Macgregor  v. 
Brown,  Lord  Brougham  stated  that  he  had 
frequently  heard  Lord  Eldon,  in  the  House 
of  Lords,  express  his  opinion  that  the  Dun- 
treath case  was  the  canon  of  the  law  of  en- 
tail; 8  S.  &  M'L.  118.  Lord  Brougham 
himself  has  cited  it  again  and  again  in  con- 
junction with  the  Ascog  and  Tillicoultry 
cases  as  one  of  the  cases  in  which  the 
ancient  law  of  Scotland  had  been  restored 
by  the  House  of  Lords  in  opposition  to  the 
opinions  of  the  judges  of  the  Court  of 
Session. 
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chaftkb  xxxi.  arise  with  reference  to  the  institute.  First,  Are  the  three  statutory 
prohibitions,  with  the  relative  irritant  and  resolutive  clauses,  ap- 
plicable to  the  institute  ?  Secondly,  Is  the  person  who  claims  im- 
munity from  the  fetters  of  the  entail  the  institute  according  to  the 
conception  of  the  entail  ? 
What  wonb  1030.  (1)  The  question  being,  whether  the  institute  is  named  or 

scri^Tbe7i^"   described  along  with  the  heirs  of  tailzie,  it  is  frequently  only  neces- 
sitate, gary  fa  rea(j  the  restraining  clauses  to  ascertain  whether  they  apply 
to  him  :  solvitur  ambulando.    The  Findrassie(a)  and  Duntreath(b) 
entails  present  no  questions  of  construction ;  the  restraining  clauses 
are  in  terms  applicable  to  heirs  of  tailzie  and  provision  only.    In  the 
Gordonstone  case  (c)  the  statutory  clauses  of  the  entail  commence 
with  the  words,  "  It  shall  be  noways  leisome  nor  lawful  to  the  heirs 
of  tailzie  above  designed,  nor  the  heirs  who  shall  happen  to  succeed 
to  the  said  lands  and  dignity"    In  other  parts  of  the  clauses  the 
words,  "  the  said  heirs  "  are  employed  to  designate  this  class  of  per- 
sons ;  and  it  was  maintained,  but  without  success,  that  though  Sir 
Robert  Gordon,  the  institute,  was  not  an  heir  of  tailzie,  he  was  an 
heir  succeeding  to  the  baronetcy,  and  therefore  within  the  terms  of 
the  description.    In  Miller  v.  Cathcart  (d)  the  words  were  "  heirs  of 
entail,  or  any  of  them."    In  these  cases  arguments  drawn  from 
other  parts  of  the  deed  to  prove  that  the  entailer  intended  to  fetter 
the  institutes  were  disregarded,  and  the  estates  were  found  to  be 
liable  to  their  debts  and  obligations.     To  the  same  class  of  cases 
belongs  Steele  v.  Steele's  Trs.,(e)  where  the  entailer  begins  by  direct- 
ing that  every  person  and  heir  succeeding  to  the  estate  shall  take 
and  bear  the  name  and  arms  of  Steele  of  Baldastard,  and  then  pro- 
ceeds to  tie  up  the  estate  by  the  usual  clauses,  which,  however, 
are  not  directed  against  persons  and  heirs,  but  against  "  heirs  and 
members  of  tailzie."    The  last  mentioned  words  were  held  not  to 
apply  to  the  institute.     In  a  subsequent  case  it  was  maintained  in 


(a)  Z«fov.Z<wJi>,1762,Elch.  "Tailzie," 
No.  49.  The  action  was  brought  to  compel 
the  institute,  Alexander  Leslie,  to  make  up 
a  title  under  the  entaiL  The  Court  found 
that  Alexander  Leslie,  being  fiar,  was  not 
liable  to  the  irritancies  contained  in  the 
entail,  and  gave  judgment  accordingly, 
thereby  overruling  the  earlier  case  of  Wil- 
lison  v.  Willison,  1726,  M.  15,458. 

{b)  Edmonstoney.Edmonstone,  supra.  The 
action  was  brought  to  have  it  declared  that 
Archibald  Edmonstone,  the  institute,  was 
not  subject  to  the  restraining  clauses  of  the 
entail.  The  judgment  of  the  House  of 
Lords  declares  "  that  the  appellant  being 


fiar  or  disponee,  and  not  an  heir  of  tailzie, 
ought  not,  by  implication  from  other  parts 
of  the  deeds  of  entail,  to  be  construed  with- 
in the  prohibitory,  irritant,  and  resolutive 
clauses,  laid  only  upon  the  heirs  of  tailzie." 

(c)  Gordon  v.  Hay,  1777,  M.  16,462,  and 
"Tailzie,"  App.  No.  2;  M.  of  Titchfidd  v. 
Cuming,  M.  16,467 ;  20  June  1800,  4  Pat. 
167. 

(<*)  Millar  v.  Cathcart  (Carbiston  Entail), 
1799,  M.  16,471. 

(e)  Steele  v.  Steele's  Trs.  (Baldastard  En- 
tail),  12  May  1814,  F.C. ;  24  June  1817,  6 
Dow,  72,  6  Pat.  822. 
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argument  that  "  member  of  tailzie,"  standing  alone,  would  have  in-  chapter  xxxi. 
eluded  the  institute,  but  that  its  meaning  was  modified  or  controlled 
by  being  placed  in  juxta-position  with  the  word  "heirs."  It  is 
satisfactory  to  find  that  this  view  of  the  case  was  repudiated  in  the 
Court  of  last  resort ;  for  if  a  word  which  properly  applies  to  the  insti- 
tute were  held  to  lose  that  meaning  by  being  associated  with  "  heirs," 
it  would  be  impossible  by  the  use  of  any  language  short  of  naming 
the  individual  to  express  that  the  institute  should  be  subject  to  the 
prohibitions.  (/) 

1031.  Observing  that  the  words  heir  and  member  are  to  be  con-  institute  not  let 
strued  according  to  their  natural  meaning,  and  that  they  do  not  in  reuLnpre-° 
their  natural  meaning  apply  to  the  institute,  it  is  a  consequence  of  o^memir!" 
the  canon  of  strict  construction  that  those  words  must  be  limited 
to  their  natural  meaning  when  used  in  any  part  of  the  restraining 
clauses,  notwithstanding  that  the  institute  is  expressly  designed  in 
another  part  of  the  same  set  of  clauses.    The  use  of  the  demonstra- 
tive "said"  makes  no  difference.     The  entailer,  we  will  suppose, 
begins  by  laying  the  prohibitions  upon  the  institute  and  heirs.     He 
then  adjects  an  irritant  clause  applicable  to  "  the  said  heirs  of  tailzie." 
Who  are  the  "  said  heirs  ?"   Only  the  heirs  already  mentioned :  not 
the  institute ;  because  he  was  not  mentioned  as  an  heir,  but  under 
his  proper  application.   This  simple  consideration  solves  or  explains 
the  remaining  cases  of  8imprtm,(g)  Herbertshire,(t/)  Lanrick^i)  and 


(/)  We  refer  to  Lord  Brougham's  ob- 
servations on  this  case  in  Macgrtgor  v. 
Brown,  3  S.  &  M'L.  84.  "  I  take  it  to  be 
clear/'  he  says,  "that  according  to  the 
principle  of  the  case,  that,  supposing  'heirs' 
had  not  been  objected  to,  'members  of 
tailzie'  would  not  have  included  the  in- 
stitute. The  word  tailzie  is  the  material 
word,  for  he  is  not  a  member  of  tailzie  no 
more  than  he  is  an  heir  of  tailzie ;  he  is 
the  first  disponee  or  first  taker  by  purchase  " 
(3  S.  &  M'L.  112). 

(g)  Murray  v.  Lord  Elibank,  2  July  1833, 
11  Sh.  858 ;  19  March  1885, 1  S.  &  M'L.  1. 
Here  the  prohibitions  were  applied  to  the 
institute,  Patrick  Murray,  nominatim ;  but 
the  irritancy  was  only  of  the  "  debts  and 
deeds  of  the  said  heirs  of  tailzie  or  either 
of  them."  The  institute  was  held  entitled 
to  sell. 

(h)  Morehead  v.  Morehead,  2  July  1883, 
11  Sh.  868;  31  March  1886,  1  S.  &  M'L. 
29.  The  prohibitions  were  directed  against 
the  institute  by  name,  and  there  was  a  gene- 

VOL  I. 


ral  introductory  clause  declaring  that  the 
conditions,  etc.,  "  and  clauses  irritant  after 
exprest,"  should  be  binding  upon  him  as 
well  as  upon  the  heirs-substitute.  But  the  ir- 
ritant and  resolutive  clauses  were  in  terms 
only  applicable  to  heirs.  Lord  Brougham 
laid  down  that  no  general  words  referring 
to  a  disponee  and  to  heirs  of  tailzie,  can 
fetter  the  disponee  if  the  restrictive  clauses 
do  not  directly  apply  to  him,  and  wished 
to  insert  a  declaration  in  these  terms  in 
the  judgment. 

(t)  Brown  v.  Macgregor,  11  March  1887, 
16  Sh.  837 ;  12  Feb.  1888,  8  S  &  M'L.  84. 
The  irritant  clause  provided  that,  "in  case 
the  heirs  descending  of  my  body,  or  any,  etc., 
shall  contravene,"  etc.,  and  the  argument 
used  (unsuccessfully)  was,  that  the  institute, 
though  not  an  heir  of  entail,  was  an  heir 
of  the  body  of  the  entailer.  See  the  dis- 
tinction taken  by  Lord  Brougham,  p.  115, 
between  words  of  limitation  (or  destination), 
and  words  of  purchase  (or,  as  we  should 
Bay,  of  designation). 
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Institute  bound 
where  fetters 
are  applied  to 


CHAW**  xxxi.  Fingalton,(k)  as  well  as  the  case  of  Campbell  v.  The  Marquis  of 
Breadalbane  in  relation  to  the  lands  of  AchnonarcL(Z)  It  is  not 
very  likely  that  a  court  of  law  will  again  be  called  upon  to  declare 
an  estate  free  from  the  fetters  of  an  entail  on  account  of  a  blunder 
so  palpable  and  glaring  as  that  of  the  omission  to  apply  the  restrain- 
ing clauses  to  the  institute. 

1032.  The  cases  in  which  irritant  and  resolutive  clauses  simi- 
larly worded  have  survived  the  ordeal  of  strict  construction  are  of 

wEere°the  pro-   two  kinds  : — (1)  where  the  word  person  is  used  in  conjunction  with 
bibition  is  m      « jieir . »  w)  where  the  irritant  clause  simply  annuls  all  deeds  in 

general  terms.  .  ...  .  .       . 

contravention  of  the  prohibitions,  without  mentioning  heirs,  or  only 
mentioning  them  in  such  a  way  that  the  words  may  be  treated  as 
surplusage.  To  the  first  description  belong  the  cases  of  Syme  v. 
Dickson,(m)  and  the  Dougalston  case  ;(«)  to  the  second,  the  Aboyne 
case  and  the  case  of  Carrick  Buchanan,(o)  better  known  as  an  au- 
thority for  the  proposition  that  a  prohibition  against  altering  the 
succession  does  not  require  to  be  fenced  with  irritant  and  resolutive 
clauses.  In  consequence  of  the  judgment  on  the  latter  point,  it  was 
not  absolutely  necessary  to  determine  the  sufficiency  of  the  irritant 
clause  as  applied  to  the  institute,  a  consideration  which  may  tend 
to  weaken  the  authority  of  this  decision,  should  occasion  arise  for 
invoking  the  lenient  spirit  of  criticism  which  characterizes  it. 

1033.  (2)  We  have  seen  that  an  entail,  if  intended  to  be  binding 
on  the  institute,  must  be  made  specially  applicable  to  him  in  its 
prohibitions  and  fetters.  In  every  entail  there  is  an  institute ;  if, 
then,  the  restraining  clauses  are  in  terms  directed  only  against  the 
heirs  of  entail,  the  question  arises,  which  is  the  person  to  whom,  in 


Who  is  the  per 
son  taking  the 
estate  in  the 
character  of 
institute? 


(it)  Logan  v.  Logan,  1  Aug.  1889,  M'L. 
ft  Rob.  790 :  stated  infra,  g  1084. 

(I)  Campbell*.  Breadalbane,  28  Nov.  1 888, 
1  D.  81 ;  1  April  1841,  2  Rob.  109. 

(m)  Syme  v.  Dickson,  1799,  M.  16,478 ; 
26  April  1808, 4  Pal  471 .  The  resolutive 
clause  was  directed  against  the  "  person  or 
persons,  heirs  of  tailzie  foresaid,"  and  the 
ground  of  decision  apparently  was,  that 
"person,"  in  the  singular,  was  disjoined 
from  heirs  of  tailzie,  and  might  mean  a 
person  other  than  the  heir. 

(n)  Douglas  £  Co.  v.  Glassford,  14  Nov. 
1828,  2  Sh.  487,  N.E.  481 ;  10  June  1826, 
1  W.  ft  S.  828.  This  case  presents  no  diffi- 
culty. The  resolutive  clause  was  applied 
to  "  each  and  every  heir  or  person  contra- 
vening." 

(o)  Carrick- Buchanan  v.  Carrick,  26  Jan. 
1888, 16  Sh.  868 ;  6  Sep.  1844,  8  Bell  842. 


The  irritant  clause  provided  that  "all 
debts,  deeds  and  acts  contracted,  granted, 
or  done  contrary  to  these  conditions  and 
restrictions  .  .  .  shall  be  of  no  force, 
strength,  or  effect,  and  shall  be  ineffectual 
and  unavailable  against  the  other  heirs  of 
tailzie  and  heirs  whatsoever  succeeding  to  my 
said  lands  and  estate."  The  Law  Lords  were 
of  opinion  that  the  words  in  italics  were 
surplusage,  or  at  least  that  the  words 
"other  heirs"  did  not  necessarily  imply 
that  no  acts  of  contravention  were  annulled 
other  than  those  committed  by  an  heir  of 
entail.  See  also  Seton  v.  Seton,  1  March 
1864,  16  D.  668 ;  and  Lindsay  v.  Earl  of 
Aboyne,  6  Sept  1844,  8  Bell,  264.  In  the 
terms  of  the  clauses,  and  the  grounds  of 
the  decision,  these  cases  are  similar  to  that 
of  Buchanan  v.  Carrick. 


OF  ENTAILS.  531 

the  character  of  institute,  a  fee-simple  estate  is  given  ?  This  ques-  qhaptib  ixxi. 
tion,  it  will  be  observed,  is  put  with  reference  to  the  initial  or  ele- 
mentary destination,  and  the  decided  cases  enable  us  to  answer  it 
with  reference  to  all  the  forms  of  elementary  destination.  (1)  To 
the  entailer  himself,  whom  failing,  to  heirs  named  or  designed : 
here  the  entailer  is  the  institute  ;  but  in  his  case  the  entail,  if  ob- 
ligatory at  all,  is  so,  not  in  virtue  of  the  restraining  clauses,  but  in 
respect  of  the  cause  of  granting,  as  marriage,  mutual  engagement, 
or  the  like.(^))  (2)  To  a  person  in  being,  named  or  designed;  whom 
failing,  to  heirs  named  or  designed  :  here  the  person  to  whom  the 
estate  is  first  given,  if  he  takes  the  estate,  takes  it  as  the  institute, 
or  immediate  disponee.(j)  (3)  The  destination  being  as  before,  to 
different  persons  in  succession  in  fee ;  if  the  person  first  named  dies 
without  having  acquired  the  estate,  does  the  next  surviving  heir 
take  as  conditional  institute ;  and,  if  so,  is  he  bound  by  the  fetters 
of  the  entail,  supposing  these  to  be  directed  only  against  "  heirs  of 
tailzie  n  ?  This  was  the  question  decided  in  the  affirmative  in  the 
Seaforth  case.(r)  The  terms  of  the  judgment  in  the  Court  of  Ap- 
peal, proved  that,  in  Lord  Eldon's  opinion,  the  first  taker  would  suc- 
ceed in  the  character  of  conditional  institute  ;  since  the  decision  in 
the  case  of  Fogo  v.  Fogo^s)  it  is  no  longer  doubtful  that  he  does  so. 
The  Seaforth  case  is  therefore  a  decision  to  the  effect  that  fetters, 
imposed  upon  a  grantee  in  the  character  of  an  heir  of  entail,  are  obli- 
gatory upon  him  in  the  case  of  his  taking  the  estate  in  the  character 
of  conditional  institute.  The  reason  is  obvious — the  estate  given  to 
the  disponee  is  the  estate  of  an  heir  of  entail ;  his  succession  in  the 
character  of  conditional  institute  results  from  the  rule  of  law  that 
a  substitution  includes  a  conditional  institution  in  the  same  charac- 
ter ;  and  by  the  operation  of  that  rule  he  can  take  no  other  ot  higher 
estate  than  that  which  is  given  to  him  by  the  settlement. 

1034.  The  other  elementary  destinations  are  those  in  which  the  Same  question, 

.    ,  •      .v      x»     ±.  '      x  j.  •      i'f      where  estate 

estate  is  given,  m  the  first  instance,  to  one  or  more  persons  in  life-  first  given  in 

(p)  Gordon   v.    Maccullock,   1791,    M.  and  estates  prior  to  the  disposition  in  fav- 

15,465  ;    Maxwell  y.   Maxwell  (Munches),  our  of  the  said  appellant.    And  therefore, 

1817,  Hume,  875.  it  is  declared,  that  as  her  title  to  the  said 

(?)  Frskme  v.  Balfovr-Hay,  1758,  M.  lands  and  estates  is  only  by  force  of  the 

4406.  words  in  such  deed  of  entail  constituting 

(r)  Mackenzie*.  Mackenzie,  24  Nov.  1818,  her  expressly  an  heir  of  entail  so  substi- 
F.C. ;  18  May  1822,  1  Sh.  (Ap.  Ca.)  150.  tuted,  the  said  appellant  is  bound  by  the 
The  judgment  bears  that  the  appellant,  the  conditions,  declarations,  restrictions,  lirai- 
Hon.  M.  F.  E.  Stewart  Mackenzie,  is,  by  tations,  clauses  irritant  and  resolutive,  con- 
force  of  the  words  in  the  deed  constituting  tained  in  the  said  deed  of  entail ;  p.  155. 
her  an  heir  of  entail,  substituted  on  failure  («)  Fogo  v.  Fogo,  25  Feb.  1840,  2  D. 
of  her  brother,  Francis  John  Mackenzie,  651 ;  remitted  22  June  1841,  2  Bob.  440 ; 
and  the  other  heirs  and  substitutes  by  the  advised  11  March  1842,  4  D.  1068 ;  judg- 
said  deed  appointed  to  succeed  to  the  lands  ment  given  18  Aug.  1848,  2  Bell,  195. 
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QHAPTiB  xxxi.  rent,  namely — (4)  to  the  entailer  himself  or  to  another  person  in  life- 
rent, or  to  several  persons,  conjunctly  or  in  succession  in  liferent, 
and  to  a  person  in  being  in  fee ;  whom  failing  to  others :  the  person 
first  called  as  fiar  is  the  institute,  (t)  (5)  To  A.  and  B.  in  conjunct 
fee  and  liferent,  and  to  the  heirs  of  A.  (of  a  certain  class),  whom 
failing  to  others :  according  to  the  law  of  interpretation  of  destin- 
ations, A.  is  a  fiar ;  he  is  therefore  the  institute  in  the  entail.  To 
A.  in  liferent,  and  to  B.  and  C.  in  conjunct  fee  and  liferent ;  whom 
failing  to  the  heirs  of  B.  (of  a  certain  class) :  B.  is  the  institute  in  the 
entail. (u)  (6)  To  A.  for  his  liferent  use  only;  whom  failing  to  his 
eldest  (or  second,  or  other)  son,  whether  in  esse  or  unborn,  in  fee, 
with  a  destination  over :  the  child  first  called  as  fiar,  although 
born  after  the  date  of  the  settlement,  is  the  first  taker  of  the  bene- 
ficial fee,  and  therefore  the  institute  in  the  entail ;  the  fiduciary  fee, 
which  the  law  implies  in  the  gift  to  the  parent,  being  a  mere  trust 
to  preserve  the  estate  until  the  birth  of  the  person  to  whom  it  is 
given  according  to  the  conception  of  the  destination,  (a:) 
Under  the  1035.  The  consequences  of  defects  in  the  statutory  restraining 

hSr  possessing   clauses  have  been  pointed  out  in  the  course  of  our  general  examin- 
entlS^uW^ot  a^on  °f  ^e  *aw  °f  imperfect  entails.     The  most  general  form  in 
cur©  the  imper-  which  the  doctrine  of  imperfect  entails  admits  of  being  stated  is 
new  entail        this,  that,  until  the  law  was  altered  by  the  Entail  Amendment 
Act,(y)  the  estate  was  subject  to  the  debts  and  deeds  of  the  dis- 
ponee  or  heir  in  possession,  except  in  so  far  as  he  was  restrained 
by  the  fetters  of  the  entail.     One  consequence  of  this  doctrine  re- 
mains to  be  stated.     An  heir  in  possession  under  an  entail  "which 
prohibited  the  alteration  of  the  succession  (and  there  could  be  no 
obligatory  entail  which  did  not),  could  not  make  a  new  entail  with 
more  stringent  fetters  even  in  favour  of  the  same  series  of  heirs.  (2) 
He  was  bound  by  the  prohibition  against  alteration  to  possess  the 
estate  on  the  title  under  which  it  had  been  handed  down  to  him ; 


(0  Wellwood  v.  Wellwood  (Qarvock), 
1791,  M.  16,463,  and  F.C.  Meruiet  v. 
MenzUe  (Culdaree),  1785,  M.  15,486;  re- 
mitted, 80  June  1801,  4  Pat.  242  ;  affirmed 
20  July  1811, 6  Pat.  622 ;  March*,  of  Titch- 
field  v.  Cuming,  1798,  M.  15,467,  20  June 
1800,  4  Pat.  157. 

(u)  Steele  v.  Steele'*  Trtl  (Baldaetard), 
12  May  1814,  F.C. ;  24  June  1817, 6  Dow, 
72,  6  Pat.  322. 

(x)  Logan  v.  Logan  (Fingalton),  20  Dec 
1886,  16  Sh.  291 :  1  Aug.  1839,  M'L.  & 
Rob.  790. 

(y)  11  &  12  Vict.,  cap.  36,  ?  43. 

(g)  The  above-mentioned  provision  of 


the  Entail  Amendment  Act,  by  which 
defective  entails  are  universally  left  open 
to  the  attacks  of  creditors,  also  furnishes 
the  means  of  correcting  the  defect,  by  en- 
abling the  heir  in  possession  for  the  time 
being  to  acquire  the  estate  in  fee-simple, 
after  which  he  is  in  a  position  to  execute 
a  new  entail  which  will  be  binding  upon 
his  immediate  descendants.  The  cases  in 
which  this  provision  has  been  taken  ad- 
vantage of  are  already  very  numerous. 
They  constitute  a  large  proportion  of  the 
cases  cited  in  the  first  two  sections  of  the 
next  chapter  (On  the  Construction  of  Prohi- 
bitory, Irritant,  and  Resolutive  Clauses). 
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and  though  that  title  left  the  estate  open  to  the  diligence  of  the  ohaptib  xxu. 
creditors  of  future  heirs,  the  defect  could  not  be  supplied,  but  the 
deed,  with  all  its  imperfections,  must  have  subsisted  as  the  law  of 
the  investiture  until  the  destination  came  to  an  end.  (a) 

(a)  Urquhart  v.  Urquhart,  18  D.  742;  17  D.  669 ;  12  March  1867,  2  Macq.  629  ; 
14  July  1868, 1  Macq.  668,  and  cases  there  Scott  v.  Scott,  6  Dec.  1866,  18  D.  168  ; 
cited ;  Cochrane  v.  BailUe,  9  March  1866,      Munro  v.  Munro,  13  Feb.  1810,  F.C. 
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CHAPTER  XXXII. 

OF  THE  STATUTORY  REQUISITES  OF  A  STRICT 

ENTAIL. 


I.  Of  the  Three  Statutory  Prohibition*. 
II.  Of  the  Irritant  and  Resolutive  Clauses. 


III.  Of  the  other  Solemnities  required  by 
the  Act  1685. 


8BCTION  I. 
OF  THE  THREE  STATUTORY  PROHIBITIONS.^) 

Technical  Un-  1036.  Generalities. — It  has  frequently  been  observed,  and  the 
SuTto'consu^  decisions  support  the  statement,  that  technical  language  is  not  ne- 
proLbitio^       cessary  to  the  expression  of  a  valid  prohibition.  (6)  The  investigation 


(a)  By  the  Titles  to  Land  Act,  1868 
(21  &  22  Vict,  cap.  76,  g  18),  it  is  enacted 
that  "  Where  a  deed  of  entail  contains  an 
exprees  clause  authorising  registration  of 
the  deed  in  the  Register  of  Tailzies,  it 
shall  not  be  necessary  to  insert  clauses  of 
prohibition  against  alienation,  contracting 
debt,  and  altering  the  order  of  succession, 
but  such  clause  of  registration  shall  have 
in  every  respect  the  same  operation  and 
effect  as  if  such  clauses  of  prohibition  had 
been  inserted  according  to  the  present 
law  and  practice,  and  duly  fenced  with 
irritant  and  resolutive  clauses."  The  Act 
of  1860  (28  &  24  Vict.,  cap.  148,  g  12), 
contains  a  similar  provision  with  respect 
to  entails  comprehending  lands  held  bur- 
gage. 

It  had  previously  been  enacted  by  the 
Entail  Amendment  Act  (11  &  12  Vict.,  cap. 
86,  {  89),  "  That  in  any  Tailzie  dated  on 
or  after  the  first  day  of  August  One  thou- 
sand eight  hundred  and  forty-eight,  con- 
taining an  express  clause  authorising  re- 
gistration in  the  Register  of  Tailzies,  it 
shall  not  be  necessary  to  insert  any  irri- 
tant or  resolutive  clauses  in  order  to  render 
such  tailzie  effectual  in  terms  of  an  Act  of 


the  Parliament  of  Scotland  passed  in  the 
year  One  thousand  six  hundred  and  eighty- 
five,  entitled  Act  concerning  Tailzies,  but 
such  clause  of  registration  shall  have  in 
every  respect  the  same  operation  and  ef- 
fect as  the  most  formal  irritant,  and  reso- 
lutive clauses  duly  applied  to  every  prohi- 
bition, condition,  restriction,  and  limita- 
tion contained  in  such  tailzie,  except  only 
such  prohibitions,  conditions,  restrictions, 
and  limitations  as  by  the  terms  of  such 
tailzie  may  be  specially  excepted." 

(b)  "  An  entail  must  contain  a  substan- 
tive prohibition  against  alienation ;  a  sub- 
stantive prohibition  against  contracting 
debt;  and  a  substantive  prohibition  against 
altering  the  order  of  succession.  There  is 
no  set  form  of  words  in  which  these  three 
prohibitions  require  to  be  expressed ;  nor 
is  a  separate  and  distinct  clause,  of  any 
given  style,  necessary  for  each  several  pro- 
hibition. But  the  three  substantive  pro- 
hibitions must  be  all  there,  and  all  of  them 
expressed."—  Per  Lord  Corehouse  in  Little 
Qilmour  v.  Cadell  (Libberton  case),  16  Sh. 
1267 ;  cited  with  approbation  by  Lord  Cot- 
tenham  in  the  Overton  case,  M'L.  &  Rob. 
887. 
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on  which  we  are  to  enter  will  show  that  rarely,  if  ever,  has  an  en-  chap.  xxxh. 
tail  been  found  to  be  invalid  in  consequence  of  the  use  of  inartifi- 
cial or  popular  language  to  express  a  prohibition  the  granter  knew 
to  be  requisite  to  its  constitution.  In  the  majority  of  cases,  the 
failure  to  give  adequate  expression  to  the  statutory  requisites  of  an 
entail  will  be  found  to  be  the  result  either  of  mere  inadvertence,  or 
of  the  use  of  expletive  or  redundant  phraseology. 

In  the  consideration  of  the  subject  of  the  three  statutory  prohi-  Limits  of  the 
bitions,  our  remarks  are  designed  to  have  more  especial  reference  to  chapter.0 
the  questions,  what  are  the  acts  which  must  be  prohibited,  and  how 
far  the  phraseology  employed  in  the  cases  which  have  been  the 
subject  of  adjudication  conforms  to  the  requisites  of  an  effectual 
prohibition  in  terms  of  the  statute  ?  We  do  not  profess  to  treat  of 
those  cases  in  which  objections  have  been  taken  to  deeds  of  entail 
on  the  ground  of  defects  in  the  feudal  clauses  which  are  common 
to  entails  and  other  conveyances  of  lands.  Our  business  is  with 
entails  considered  as  deeds  of  settlement.(c) 

1037.  Before  entering  on  the  consideration  of  the  restraining  words  Prohibition  must 
appropriate  to  each  species  of  prohibition,  it  may  be  noticed  that  a  tfo^tfthT 
prohibition,  whatever  its  object  may  be,  must  be  made  distinctly  %££*  *nd 
applicable  to  the  entailed  estate,  and  to  all  the  persons  (including 
the  institute)  yrho  are  intended  to  be  bound  by  it.     Of  uncertainty 
as  to  the  application  of  prohibitions  to  the  estate,  we  have  an  ex- 
ample in  the  case  of  the  Earl  o/Leven  and  Melville  v.  Carttoright.{d) 
The  subject  of   the  application  of  the  fetters  to  the  institute  has 
already  been  discussed,  (e)     Cases  have  arisen,  and  others  may  be 
figured,  where  it  is  doubtful  whether  the  prohibitions  were  laid 
upon  all  the  heirs  of  tailzie,  or  only  upon  the  heirs  of  a  particular 
class,  indicated  by  the  context.     This  is  illustrated  by  the  case  of 
Dunbar  v.  Dunbar,(f)  where  a  proprietor  executed  an  entail  of  his  Dunbar  t. 
estate  and  baronetcy  in  favour  of  certain  heirs ;  but,  according  to  Dunbar- 


(c)  As  an  example  of  the  class  of  cases 
excluded  from  consideration,  we  cite 
Munro  v.  Munro,  8  W.  &  8.  844,  on  the 
point  of  omission  of  the  words  "  for  new 
infeftment,''  in  an  entail  in  the  form  of  a 
procuratory  of  resignation. 

(d)  Earl  o/Leven  and  Melville  v.  Cart- 
wright,  12  June  1861,  28  D.  1088. 

(e)  Supra,  chapter  81,  sect.  8. 

(/)  Dunbar  v.  Dunbar  (Hemprigga),  1799, 
M.  15,452;  Duncan's  Digest  of  Entail 
Cases,  page  2.  It  is  unnecessary  that  we 
should  repeat  the  references  to  this  most 
useful  work,  as  the  cases  reported  in  it  are 


indexed  under  the  names  both  of  persons 
and  places.  We  have  in  numerous  in- 
stances been  indebted  to  this  Digest  for 
our  references  to  the  terms  of  the  restrain- 
ing clauses,  which,  in  the  older  reports, 
are  often  not  given  at  length,  but  which 
Mr  Duncan,  with  a  conscientious  devotion 
to  his  subject  which  those  engaged  in  simi- 
lar avocations  can  best  appreciate,  has  col- 
lected from  the  original  pleadings.  It  is 
to  be  regretted  that  the  Digest  is  confined 
to  cases  upon  the  validity  of  the  restrain- 
ing clauses  of  entails. 
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Munro  ▼. 
Munro. 


Prohibitions  and 
restraining 
clauses  cannot 
be  constituted 
by  reference  to 
previously  exe- 
cuted entails. 


QammeUv. 
Cathcart. 


the  terms  of  the  subsisting  destination,  the  baronetcy  was  limited 
to  a  different  series  of  heirs.  The  prohibitions  against  selling  and 
contracting  debt  were  directed  against  the  heirs  of  tailzie  generally, 
and  also  against  "  their  heirs  who  shall  happen  to  succeed  to  the 
said  lands  and  dignity."  One  of  the  heirs-substitute,  who  succeeded 
to  the  lands  without  the  dignity,  brought  an  action  against  the 
other  heirs  of  entail,  to  have  it  declared  that  the  estate  belonged  to 
himself  free  from  those  restrictions ;  but  the  action  was  unsuccess- 
ful. 

1038.  In  Munro  v.  Munroy(g)  the  entail  contained  a  clause  in- 
tended to  exclude  from  the  succession  any  heir  who,  in  consequence 
of  having  succeeded  to  any  other  title  or  dignity,  should  be  disabled 
from  bearing  the  name  and  arms  of  Munro  of Fowlis.  This  was 
followed  by  the  usual  statutory  prohibitions,  which  were  directed 
against  the  heirs  of  tailzie  particularly  and  generally  before  men- 
tioned. It  was  contended  by  the  heir  in  possession,  but  without 
success,  that  the  prohibitions  were  applied  only  to  those  heirs,  re- 
ferred to  in  the  previous  clause,  who  should  succeed  to  a  title,  and 
who,  according  to  that  clause,  were  bound  to  denude  of  the  estate. 
The  above  are  cases  in  which  the  Court  has  refused  to. admit  what 
has  been  termed  a  "  malignant  construction"  for  the  purpose  of  de- 
feating the  entail.  In  any  view,  it  should  seem  that  the  words 
"entailed  estate"  and  "heirs  of  tailzie,"  or  " substitutes,"(A)  suffi- 
ciently designate  the  subject,  and  the  objects  of  the  disposition. 

1039.  We  pass  to  another  general  proposition  applicable  to 
every  part  of  the  mechanism  of  the  restraining  clauses  which  is, 
that  the  prohibitory,  irritant  and  resolutive  clauses,  must  be  com- 
plete in  themselves,  so  that  the  sense  is  expressed  without  the  ne- 
cessity of  reference  to  other  instruments  containing  corresponding 
provisions.     The  leading  case  is  that  of  Counlesswells,(i)  where  a 


(g)  Munro  v.  Munro,  15  Feb.  1826, 4  Sh. 
467,  N.  E.  472 ;  26  July  1828,  8  W.  &  S. 
844.  See  also  Nairn  v.  Nairn,  1786,  Elch. 
"Tailzie,"  No.  5 ;  14  May  1736,  Cr.  St.  & 
Fat.  192,  where, there  was  a  clause  "pro- 
hibiting the  heirs-female  of  the  said  Mar- 
garet, her  body,  or  any  other  of  the  heirs- 
male  aud  of  tailzie  above  written  (except 
the  heirs-male  of  the  said  Margaret's  body), 
to  8011,"  etc. ;  and  it  was  found  that  the  pro- 
hibition applied  to  Margaret,  Lady  Nairn. 

(h)  In  DalrympU  v.  Hunter,  17  June 
1784,  6  Pat.  807,  the  restraining  clauses 
were  directed  against  the  "  substitutes  be- 
fore mentioned,  and  described  by  name;" 
and  this  was  hold  to  include  the  descend- 


ants of  the  body  of  the  heirs-substitute  pre- 
viously named.  In  Holme*  v.  Cuninghame, 
13  Feb.  1851,  18  D.  689,  the  resolutive 
clause  of  an  entail  was  directed  against 
the  institute,  "  or  any  of  tho  other  of  tail- 
zie above  specified,'*  the  omission  of  the 
word  "heirs"  in  this  connection  was  held 
immaterial. 

(i)  Qammdl  v.  Cathcart,  18  Nov.  1849, 
12  D.  19;  18  Dec.  1862,  1  Macq.  862; 
Broomfieldv.  Paterton,  1784,  M.  15,618;  19 
May  1786,  8  Pat  61.  The  judgment  bears, 
"That,  in  respect  the  disposition  of  1758 
differs  in  several  articles  from  the  entail 
of  1748,  .  .  .  and  that  this  disposition 
was  followed  by  charter  and  infeftment, 
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proprietor,  having  executed  a  valid  deed  of  entail,  containing  pro-  chap,  xxxij. 
per  restraining  clauses,  by  a  subsequently  executed  settlement  re- 
voked the  destination  contained  in  the  first-mentioned  deed  of  en- 
tail, and  disponed  the  estate  to  a  different  series  of  heirs,  "  under 
the  burden  of  the  provisions,  conditions,  restrictions,  limitations, 
declarations,  clauses  irritant  and  resolutive,  of  the  said  entail."  This 
deed  did  not  contain  executorial  clauses ;  consequently,  a  title  was 
made  up  by  adjudication  in  implement,  and  in  the  decree  and  rela- 
tive character  of  adjudication  the  prohibitory,  irritant  and  resolu- 
tive clauses  were  engrossed  at  length.  It  was  held  (1)  that  the 
second  deed  was  a  new  settlement  of  the  estate,  and  that  it  could 
not  receive  effect  as  a  nomination  of  heirs  supplementary  to  the 
first  deed  ;  and  (2)  that,  as  a  new  settlement,  it  did  not  constitute 
an  entail  effectual  against  purchasers,  because  it  did  not  contain 
the  prohibitory,  irritant  and  resolutive  clauses  required  by  the 
Statute.  In  the  subsequent  case  of  Gammell  v.  Forbe8,(k)  in  rela-  Forbes  t. 
tion  to  the  estate  of  Drumtochty  (which  was  settled  by  the  same 
entailer,  and  in  the  same  terms  as  the  Countes&weUs  estate),  it  was 
held  that  a  deed  of  entail,  bearing  reference  to  the  prohibitions  and 
fetters  contained  in  a  previously  executed  deed,  could  not  be  inter- 
preted as  an  obligation  to  convey  under  the  conditions  referred  to, 
and  that  an  entail  could  not  be  established  by  setting  up  the  decree 
and  charter  of  adjudication  as  the  statutory  deed  of  entail.  And  so, 
in  Cochrane  v.  Baillie,  where  the  deed  contained  an  obligation  to 
make  an  entail,  followed  by  a  procuratory  of  resignation  in  which 
the  fetters  were  set  forth  by  way  of  reference,  it  was  held  that  no 
action  lay  for  implement.  (I) 

1040.  An  entailer,  by  reserving  the  necessary  power,  may  alter  the  Nomination  of 
destination  of  the  estate  by  a  deed  of  nomination  of  heirs  ;(?n)  which  ^Sain  retrain- 
deed  need  not  contain  the  fetters  of  the  entail  in  words  at  length  jj*jjj*]ise8  ** 
(nor,  as  we  think,  even  by  reference)  ;  provided  that  there  is  such  a 
reference  to  the  deed  of  entail  as  shall  effectually  incorporate  the 
nomination  of  heirs  with  the  subsisting  destination.   And  although 


therefore  it  is  to  be  held  a  new  settlement  of 
the  estate." 

(k)  Lord  Forbes  v.  Gammell,  14  May 
1858,  20  D.  917.  See  also  Lindsay  v.  Earl 
o/Aboyne,  2  Mar.  1842,  4  D.  848;  S  Sept. 
1844,  8  Bell,  254 ;  Paterson  v.  Leslie  (Bal- 
quhain),  1  July  1846,  7  D.  950;  Cochrane 
v.  BailUe,  infra.  As  to  the  case  of  Lawrie 
v.  Spalding,  1764,  M.  16,612,  see  observa- 
tions by  Lord  Moncreiff,  4  D.  859,  and  by 
Lord  St  Leonards,  1  Macq.  868.  It  would 
seem  that  an  entail  by  reference  was,  prior 


to  the  Entail  Amendment  Act,  a  binding 
settlement  inter  heredes;  Don  v.  Don,  1718, 
M.  15,691 ;  but  under  that  Act  the  heir  in 
possession  is  entitled  to  take  advantage  of 
the  defect  to  acquire  the  estate  in  fee- 
simple  ;  Cochrane  v.  Baillie,  17  D.  659,  and 
12  March  1857,  2  Macq.  629. 

(I)  Cochrane  v.  Baillie,  supra. 

(m)  Stewart  v.  Porterfield,  16  May  1821, 

1  Sh.  9,  N.E.  6;  remitted  24  May  1826, 

2  W.  &  S.  869;  judgment,  23  Sept.  1881, 
5  W.  &  Sh.  515. 
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crap,  zxxii.  such  a  nomination  should  take  the  form  of  an  actual  disposition  to 
the  substituted  heirs,  it  would  not  be  held  to  constitute  a  new 
settlement,  unless  it  contained  a  revocation  of  the  destination  in 
the  original  entail,  (n)  Whether  a  partial  revocation  of  the  ori- 
ginal destination,  coupled  with  a  nomination  of  or  conveyance  to 
the  substituted  heirs,  would  be  held  to  be  a  new  settlement,  and 
so  to  render  necessary  a  repetition  of  the  prohibitions  and  fetters,  is 
a  question  which,  in  the  present  state  of  the  law,  does  not  admit 
of  a  definite  answer.  It  would  seem,  according  to  the  observations 
of  Lord  St  Leonards  in  the  Countesswdls  case,(o)  that  it  is  a  ques- 
tion of  circumstances,  whether  a  nomination  of  heirs  is  equivalent 
to  a  new  settlement.  In  that  case,  the  original  destination  was 
entirely  swept  away,  and  the  actual  deed  of  destination  was  thus 
completely  disjoined  from  the  disposition  containing  the  prohibi- 
tions and  fetters.  It  was  therefore,  as  we  have  seen,  held  to  be  a 
new  settlement  of  the  estate,  and  ineffectual  as  an  entail.  In  the 
case  of  Fra&er  v.  Lord  Lovat,  the  heirs  nominated  by  the  entailer 
under  a  reserved  power,  by  the  deed  of  1812,(l>)  were  substituted 
in  the  destination,  so  as  to  have  priority  in  the  succession  over  the 
heirs  of  the  original  settlement ;  and  that  settlement  was  not  even 
described  by  its  date,  but  was  only  identified  by  reference  to  its 
provisions.  The  original  destination,  although  not  formally  re- 
voked, was  virtually  superseded,  by  reason  of  the  heirs  of  the  des- 
tination being  postponed  to  those  of  a  new  destination  which  might 
last  for  ever.  This  case  comes  very  near  to  making  an  entail  by 
reference;  nevertheless  the  deed  of  1812  was  held  effectual  as  a 
nomination  of  heirs ;  and  Lord  St  Leonards,  while  suggesting  (in 
his  opinion  in  the  Countesswdls  case)  that  it  had  not  been  well  con- 
sidered, does  not  in  the  result  dissent  from  its  conclusions,  or  dis- 
pute its  authority  as  a  precedent,  (q) 

1041.  The  objection,  that  words  material  to  the  sense  of  pro- 
hibitory or  other  restraining  clauses  are  written  on  erasures,  may 
here  be  noticed,  in  so  far  as  it  involves  the  consideration  of  the 
principles  of  construction  applicable  to  the  superinduced  writing. 
The  rule  of  the  law  of  Scotland  in  relation  to  erasures  in  deeds 
which  are  not  noticed  in  the  testing-clause,  is,  as  we  have  seen,(r) 
that  the  erasure  is  presumed  to  have  been  made  after  the  execu- 
tion of  the  deed,  and  consequently  that  the  words  are  to  be  taken 
pro  non  scriptis.     If  the  erasure  is  in  subs  tan  tialibus,  it  may  be 


Effect  of  era 
sures  in  the 
restraining 
clauses  of  en 
tails. 


(«)  Fraser  v.  Lord  Lovat,  28  Feb.  1842, 
1  Bell,  106.  The  references  to  the  pre- 
vious proceedings,  which  were  very  pro- 
tracted, will  be  found  in  Bell's  report. 

(o)   1  Macq.  364-5. 


(p)  P.  110  of  the  report  in  1  Bell.  The 
original  entail  bears  date  25  June  1808, 
and  is  quoted  in  1  Bell,  105. 

(?)  1  Macq.  865. 

(r)  See  chap.  12,  sect.  2. 
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fatal  to  the  deed.    When  an  erasure  is  said  to  be  in  subs  t ant  ialibus,  chap,  xxxn. 
this,  according  to  the  latest  exposition  of  the  law,(«)  must  refer  to 
the  words  that  are  written  on  the  erasure,  and  not  to  those  which 
are  supposed  to  have  been  obliterated.     The  supplying  conjectural 
words,  for  the  purpose  of  destroying  the  deed,  is,  according  to  the 
same  authority,  a  "  malignant  construction,"  and  is  unsupported 
either  by  principle  or  authority,  {t)     The  application  of  these  rules 
to  the  construction  of  the  restraining  clauses  of  entails  may  be 
stated  in  the  words  of  Lord  Westbury :  "  The  words  written  on  the 
erasure  are  taken  pro  non  scriptis.     If  such  words  are  essential  to 
the  clause  in  which  they  are  found,  and  the  clause  without  them 
is  insensible,  the  clause  is  void ;  and  if  the  clause  so  avoided  be 
essential  to  the  deed,  it  follows  that  the  deed  also  becomes  void ; 
but  if,  after  rejecting  the  words  written  on  the  erasure,  the  words 
which  remain  are  sufficient  to  enable  the  Court  to  ascertain  the 
meaning  of  the  clause,  and  to  give  its  proper  effect  to  it,  then  the 
words  rejected  are  not  indispensable,  and  the  clause  does  not  be- 
come void.     If  the  erasure  occurs  in  one  of  the  fencing  clauses  of 
a  deed  of  entail,  and  the  words  written  on  the  erasure  are  taken 
pro  non  scriptis,  it  is  necessary  that  the  remaining  words  should  be 
a  sufficient  expression  of  the  proper  effect  of  the  clause  according 
to  a  strict  and  necessary  construction  of  such  remaining  words.    It 
is  not  sufficient  that  you  are  able  to  infer  the  intention  from  the 
words  which  remain ;  it  is  necessary  that  they  should  express  that 
intention  and  no  other."  (u)     An  erasure  would  appear,  therefore, 
to  be  equivalent  in  effect  to  a  blank,  or  to  the  omission  per  incuriam 
of  a  part  of  the  draft,  (v) 

1012.  II.  Prohibition  against  Alienation. — A  settlement  in-  Entail  must 
tended  to  constitute  a  strict  entail  under  the  Act  1685  must  con-  SF0*^-  ***■<£ 

disposition.  Ine 

tain  a  prohibition  "  whereby  it  shall  not  be  lawful  to  the  heirs  of  w°«*  "alienate" 
tailzie  [or  institute]  to  sell,  annailzie,  or  dispone  the  said  lands  or  comprehends 
any  part  thereof."     It  is  not  necessary  that  all  the  operative  words  CM€*' 
of  the  Statute  should  be  used ;  it  is  enough  that  the  act  of  disposi- 


(s)  Per  Lord  Chelmsford,  4  Macq.  590. 

(t)  Per  Lords  Westbury  and  Chelms- 
ford in  Gollan  y.  GoUan,  infra. 

(ti)  OoUan  v.  GoUan,  2  July  1863,  4  Macq. 
685,  reversing  24  D.  1410 ;  see  p.  687.  See 
also  Bontine  v.  Bontine,  19  March  1863,  1 
Macph.  666,  and  the  two  following  cases  on 
the  construction  of  material  words  which 
were  partly  written  on  erasures,  namely, 
Bowed  v.  BosweU,  81  Jan.  1852,  14  D. 
878;  and  Howden  v.  Glassford,  7  July  1864, 
2  Macph.  1317;  nom.  Borthwick  v.  Glass- 


ford,  9  Nov.  1868, 16  D.  37.  In  Prater  v. 
Prater  (11  March  1854,  16  D.  868),  the 
words  "it  shall  not  be  lawful,"  and  in 
Shepherd  v.  Grant  (21  July  1847,  6  Bell, 
153),  the  words  denoting  the  first  heir-sub- 
stitute, were  written  on  erasures.  These 
errors  were  held  to  be  in  etsentialibut. 

(t>)  Of  this  nature  was  the  omission  in 
the  irritant  clause  of  the  Hoddam  entail, 
Sharpe  v.  Sharpet  18  April  1835,  1  S.  & 
M'L.  694. 
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tion  is  prohibited.    The  word  "  alienate"  appears  to  be  the  most 
appropriate  to  the  expression  of  the  prohibition,  as  it  is  undoubtedly 
the  most  comprehensive  in  meaning.     It  is  the  term  most  properly 
descriptive  of  the  conveyance  of  property  in  the  form  of  a  procura- 
tory  of  resignation  for  new  infeftment  ;(x)  and  it  includes — as  was 
found  in  the  cases  on  the  Queensberry  leases,  (y) — alienation  by 
leases  of  an  unusual  duration,  or  for  an  inadequate  consideration. 
In  Bontine  v.  BorUine,(z)  it  was  contended  on  the  part  of  the  heir 
in  possession,  that  because  the  deed  of  entail  contained  a  special 
prohibition  to  grant  leases,  except  in  the  exercise  of  the  powers 
thereby  given,  therefore  the  general  prohibition  against  alienation 
was  not  intended  to  apply  to  leases,  and  that  the  special  prohibi- 
tion against  alienation  by  leases  was  ineffectual,  inasmuch  as  it  was 
not  fenced  with  irritant  and  resolutive  clauses.    This  argument  did 
not  prevail,  and  the  entail  was  held  good.    "  It  is  settled  law,"  said 
Lord  Deas,  "  that  in  a  deed  of  entail  a  prohibition  to  alienate  is  a 
prohibition  against  all  leases  not  expressly  permitted  by  the  entail, 
with  the  exception  of  such  as  fall  to  be  regarded  as  ordinary  acts 
of  administration.     I  further  hold  it  to  be  clear,  although  not  so 
authoritatively  settled,  that  if  there  be  two  prohibitory  clauses  in 
an  entail,  directed  against  the  same  act  or  acts,  the  defective  na- 
ture of  the  one  will  not  prevent  the  other,  if  distinct  and  unequi- 
vocal in  itself,  from  receiving  effect."  (a) 
Alienation  suffi-        1013.  The  decision  in  Ola88ford8  Tr,  v.  Olas8/ord,(b)  taken  in 
Swud i£uw    connection  with  the  earlier  cases,  leaves  no  room  for  doubt  that  the 
jM^the  word  WOrd  "  dispone"  is  sufficient  for  the  purpose  of  a  prohibition  against 
alienation  by  other  means  than  that  of  de  prcesenti  conveyance.(c) 
In  that  case  the  objection  taken  was,  that  the  letter  "  n"  of  the 
word  dispone  in  the  prohibitory  clause  was  written  on  an  erasure, 
and  the  decision  seems  to  have  proceeded  on  the  supposition  that 
the  word  had  been  originally  "  dispose,"  which  in  the  opinion  of 
some  of  the  judges  was  a  better  word  for  the  purpose  than  dispone, 
as  being  more  comprehensive,  (d)     The  terms  of  the  prohibitory 

(z)  Per  Lord  Meadowbank  in  Hamilton         (*)  Bontine  v.  Bontine,  24  March  1864, 
v.  Macdowal,  8  March  1815,  F.C.    See  pp.     2  Macph.  918. 
818  and  829.  (a)  2  Macph.  922. 

(y)  Duke  of  Queentberry't  Tr*.  v.  Earl  of 
Wemyu,  1807,  M.  "Tailzie,"  App.  No.  15 ; 
17  Dec.  1818,  5  Pat  758;  2d  Case,  25 
May  1818,  P.O.,  12  July  1819,  1  Bligh, 
887,  and  more  folly,  6  Pat  466  et  eeq. 
And  see  the  case  of  Duke  of  Roxburgh*  v. 
Ker,  5  Pat.  609  and  768,  as  to  feus.  The 
subject  of  the  exercise  of  powers  of  feuing 
and  leasing  under  entails  is  treated  infra, 
chapter  88,  sect.  1. 


{b)  Olattford't  Tr.  v.  Qlaufora\  7  July 
1864,  2  Macph.  1817. 

(c)  Bee  opinions  in  Hamilton  v.  Mac- 
dowal,  supra.  Also  Elliott  v.  Pott,  14 
March  1821,  1  Sh.  (Ap.  Ca.),  16 ;  Stirling 
V.  Dun,  22  June  1829,  8W.&8.  462. 

(d)  According  to  the  evidence  of  an  en- 
graver, the  letter  "s"  of  dispose  was  dis- 
tinctly visible  through  the  superinduced 
writing.    As  to  the  sufficiency  of  popular 
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clause  are  not  stated  in  the  report ;  bat  we  presume  they  had  not 
included  the  word  "  alienate,"  which,  as  we  have  seen,  would  have 
been  sufficient  of  itself  to  support  the  entail  in  so  far  as  relates  to 
the  first  of  the  statutory  prohibitions. 

1044.  A  prohibition  to  sell  does  not  strike  at  gratuitous  aliena- 
tions, as  was  found  in  the  case  of  Russell  v.  Bussell.(e)  Where  an 
entail  declared  that  it  should  not  be  in  the  power  of  the  heirs  suc- 
ceeding to  the  estate  "  to  sell,  alienate,  impignorate,  or  dispone  the 
said  lands  and  estate,  or  any  part  thereof,  either  redeemably  or  un- 
der reversion,"  (/) — and  in  another  case,  where  the  word  "  irredeem- 
ably" was  used,  but  the  first  four  letters  were  written  on  an  era- 
sure,^)— it  was  held  that  irredeemable  sales  were  not  effectually 
prohibited. 

1046.  Prohibitions  against  alienation  cannot  be  implied  from 
expressions  which  are  properly  applicable  to  the  contraction  of 
debt  or  to  the  alteration  of  the  succession ;  as,  for  example,  that 
the  heirs  shall  not  "  burden  the  said  estate ;"  (A)  or  "  infringe  the 
foresaid  tailzie ;"  (t)  or  "  do  any  other  fact  or  deed  that  may  anywise 
affect,  burden,  or  evict"  the  estate  ;(j)  or  "  do  any  facts  or  deeds 
in  prejudice  of  the  other  heirs  their  right  of  succession."  (ft) 

1046.  III.  Pbohibition  against  Contraction  of  Debt. — Upon 
this  point  our  observations  will  be  brief.  With  the  exception  of 
the  Carleton  case,  there  are  no  reported  decisions  in  which  deeds  of 
entail  have  been  found  defective  in  the  terms  of  the  prohibitory 
clauses  applicable  to  the  contraction  of  debt,  and  it  would  be  use- 
less to  attempt  to  anticipate  objections  which  have  not  occurred, 
and  which  are  not  likely  to  occur,  in  practice.  (I)     The  prohibition 


CHAI*.  XXXII. 


"Bell"  insuffi- 
cient, as  not 
including  gra- 
tuitous aliena- 
tions. 


Prohibition 
against  aliena- 
tion not  implied 
from  expression! 
properly  appli- 
cable to  debts. 


Contraction  of 
debt  only  to  be 
prohibited  in 
relation  to  the 
estate. 


language,  see  Camming  v.  Gordon,  1761, 
M.  15,613,  where  a  prohibition  "  to  squan- 
der or  pat  away  "  the  estate  was  held  suffi- 
cient to  bar  alienation. 

(e)  Russell  v.  Russell,  7  Dec.  1852,  15 
D.  192.  Under  this  entail  the  Court  sus- 
tained provisions  granted  to  younger  child- 
ren before  the  date  of  the  Entail  Amend- 
ment Act,  in  excess  of  the  powers  com- 
petent to  the  proprietor  as  an  heir  of  en- 
tail, and  also  found  that  the  entail  was 
invalid  under  the  43d  section  of  that  Act. 

(/)  Earl  of  Eglinton  v.  Monlgomerie,  14 
Feb.  1846,  7  D.  426 ;  8  July  1847,  6  Bell, 
186. 

(g)  Boswell  v.  Boswell  (Auchinleck),  81 
Jan.  1862,  14  D.  878. 

(h)  Hepburn  v.  Earl  of  Hopetoun,  17 
Feb.  1782,  and  on  appeal,  5  April  1784, 
Duncan's  Digest,  p.  88. 


(»)  Campbell  v.  Wightman,  1746,  M. 
15,506. 

(/)  Sinclair  v.  Sinclair,  1749,  M.  16,882; 
14  Feb.  1760,  Cr.  St.  &  Pat,  459. 

(*)  Scott  Nisbet  v.  Young,  1763,  M. 
16,616 ;  21  Feb.  1766,  2  Pat.  98. 

(1)  The  unreported  case  of  Welsh  v. 
Robertson,  14  June  1820,  cited  in  Duncan's 
Digest,  p.  108,  was,  we  hesitate  not  to  say, 
erroneously  decided,  if  any  decision  was 
meant  to  be  given  adverse  to  the  efficacy 
of  this  clause,  as  to  which  see  the  interlo- 
cutor ;  Duncan's  Digest,  p.  169.  By  this 
entail  it  was  declared  not  to  be  lawful 
"  to  contract  debts,  whereby  the  same  [the 
estate]  may  be  evicted  or  burdened  to  the 
prejudice  of  the  next  heir  of  taillie  suc- 
ceeding by  the  order  above  mentioned." 
Eviction,  being  a  general  term,  must  in- 
clude eviction  by  legal  diligence ;  and  the 
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ohap.  xxxii.  desiderated  by  the  Statute  is  one  making  it  unlawful  for  the  herre 
succeeding  to  the  estate  "  to  contract  debt,  or  do  any  other  deed 
whereby  the  samen  may  be  apprised,  adjudged,  or  evicted  from  the 
other  substitute  in  the  tailzie."  What  is  essential  is  a  prohibition 
against  the  contraction  of  debt  in  such  a  way  that  the  estate  may 
be  made  the  subject  of  eviction  by  adjudication  or  other  legal  dili- 
gence, (m)  The  reference  to  "  other  deeds  whereby  the  estate  niay 
be  evicted/'  wliich  is  usually  inserted  in  compliance  with  the  statu- 
tory formula,  is  understood  to  relate  either  to  feudal  delinquencies 
or  to  deeds  ejuadem  generis  with  the  debts  which  are  the  substantive 
object  of  the  prohibition.  The  statute  requires  that  the  contraction 
of  debt  by  the  heirs  of  entail  should  be  prohibited,  not  absolutely, 
but  with  reference  to  the  estate  (n)  or  to  the  interest  of  the  substi- 
tuted heirs,  (o) 
°  Debt,"  or  an  1047.  It  was  suggested  by  one  of  the  judges  in  a  recent  case,^) 
muit  be'lLed!"1  ^at  unless  the  word  "  debt "  is  used  in  the  clause,  the  contraction 
of  debt  is  not  effectually  prohibited.  We  prefer  the  modified  state- 
ment of  this  proposition  by  Lord  Deas,  that  the  word  "  debt"  must 
be  used,  or  one  of  equivalent  import.(g)  "  To  wadset  or  burden 
with  infeftments  of  annualrent,  nor  any  other  servitude  or  burden 
.  .  .  nor  to  do  any  other  fact  or  deed  .  .  .  whereby  the 
said  lands  may  be  affected,"  was  the  expression  used  in  the  Carle- 
ton  entail,  and  this  was  found  to  be  insufficient,  first  by  Lord  Mon- 
creiff  in  1830,  (r)  and  more  recently  by  the  First  Division  of  the 
Court  (*)  in  an  action  founded  on  the  43d  section  of  the  Entail 
Amendment  Act.  And  where  an  irritant  clause,  in  the  branch  of 
it  applicable  to  the  prohibition  against  the  contraction  of  debt,  irri- 
tated in  the  event  of  contravention  only  "  bonds"  and  "  obligements 

cose  of  Seton,  16  D.  659,  is  an  authority  to  "to  contract  or  take  on  tummes  of  money, 

the  effect  that  eviction  from  the  next  sub-  whereby  the  said  lands  and  others  foresaid 

stitute,  and  not  from  the  contravener  him-  may  be  affected  or  evicted  from  them.** 
self,  is  the  consequence  which  is  contem-  (r)  CkUhcart  v.  Catheart,  12  Feb.  1830,  8 

plated  by  the  words  of  the  Statute,  and  Sh.  497,  502.    The  heir  in  possession  had 

against  which  it  is  necessary  to  direct  the  granted  a  bill  for  £150,000,  without  value, 

prohibition.  with  the  view  of  constituting  a  debt  on 

(m)  Per  Lord  President  Golonsay  in  Ar-  which  adjudication  might  follow.     Lord 

buthnott  v.  Arbuthnott,  8  Macph.  887.  Moncreiff  found  that  the  entail  contained 

(n)  Per  Lord  Campbell,  8  Bell,  290 ;  see  no  prohibition  against  the  contraction  of 

also  3  Macph.  837,  per  Lord   President  debt  whereby  the  estate  might  be  adjudged 

M'Neill.  or  evicted,  but  that  the  heir  had  not  in 

(o)  Seton  v.  Seton,  I  March  1854, 16  D.  659.  fact  contracted  any  such  debts.    The  judg- 

(p)  Catheart  v.  Catheart,  1  Macph.  766,  ment  of  the  Court,  and  of  the  House  of 

per  Lord  Curriehill.  Lords  on  appeal,  6  W.  &  S.  315,  affirmed 

(q)   1   Macph.   767.     See    the  case  of  his  Lordship's  judgment  on  the  latter  point 

Sutherland  v.  Sinclair,  26  Feb.  1801,  F.C. ;  only. 

and  M.  "  Tailzie,"  App.  No.  8,  where  a         (*)  Catheart  v.  Catheart,  31  March  1868, 

clause  was  sustained  prohibiting  the  heirs  1  Macph.  759. 
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made  in  the  contrair,"  the  entail  was  held  ineffectual  to  protect  the   chap,  nm. 
estate  against  even  such  debts  as  were  constituted  by  bonds  and 
obligements.(£) 

1048.  A  prohibition  "to  contract  debt  upon  the  estate"  is  a  Effect  of  expie- 
sufficient  compliance  with  the  statutory  requirement  \{u)  and  the  «  Burden  or 
adjection  of  the  words  "by  any  security  whatsoever"  does  notj^^,'"  KSecu" 
weaken  the  expression,  for  the  words  are  properly  descriptive  of 
judicial  securities  (including  adjudication),  as  well  as  of  voluntary 
securities. (a:)     In  the  Aboyne  case,(y)  a  prohibition  "  to  burden  or 
affect  (z)  the  said  lands,  in  whole  or  in  part,  with  debts  or  sums  of 
money,"  was  sustained  by  unanimous  judgments  in  the  Court  of 
Session  and  House  of  Lords.    "  A  prohibition/'  said  Lord  Campbell, 
"  against  burdening  the  land  with  debt,  and  a  prohibition  against 
contracting  debt,  whereby  the  land  may  be  adjudged  or  burdened, 
having  the  same  legal  operation,  are  substantially  the  same.     If 
the  heirs  of  tailzie  were  to  contract  debt  and  allow  the  land  to  be 
adjudged  for  the  debt,  could  it  be  contended  that  they  had  not 
*  burdened  or  affected  the  same,  in  whole  or  in  part,  with  debt.' 
The  express  prohibition  in  this  case  commences  at  the  point  where 
the  more  general  prohibition  would  practically  begin  to  operate." 
In  the  Finzean  case,(a)  which  was  decided  on  appeal  along  with 
the  Aboyne  case,  the  words  "  or  affect"  were  wanting.     The  clause, 
which  in  other  respects  was  identical  with  that  of  the  Aboyne  en- 
tail, was  held  to  import  a  prohibition  to  contract  debt,  satisfying 
the  words  of  the  Statute. 

1049.  IV.  Prohibition  against  altering  the  order  of  Succes-  Frequency  of 
sion.— This,  according  to  the  result  of  the  decisions,  appears  to  be  SSi£i?S 
the  most  vulnerable  of  the  prohibitory  clauses,  as  it  was,  according  to  thw  prohibition, 
the  law  which  prevailed  before  the  passing  of  the  Entail  Amend- 

(t)  Martin  v.  Sir  G.  Dunbar,  17  July  1844,  .    (?)  The  words  "  or  affect"  are  not  esen- 

6  D.  1320.     See  also  Caihcart  v.  Madame  tial,  vide  infra. 

(Lochbuy),  1  July  1846,  8  D.  970,  where         (a)  Adam  v.  Farquhareon,  18  June  1840, 

the  omission  of  the  words  "to  contract  2  D.  1163;  5   Sept.  1844,  3  Bell,  295. 

debt"  in  the  charter  and  sasine  following  These  cases  were  decided  on  the  authority 

on  an  entail,  was  held  to  leave  the  estate  of  three  prior  cases  in  the  Court  of  Session, 

open  to  execution  for  debt.  Haggari  v.  Vane  Agnew  (Sheuchan),  19  Dec. 

(m)  Dewar  v.  Burden,  26  Nov.  1846,  8  1820,  F.O. ;  Mackenzie  v.  Mackenzie  (New- 

D.  90 ;  25  March  1850,  7  Bell,  32  ;  Seton  v.  hall),  23  May  1823,  2  Sh.  831,  N.  E.  293  ; 

Scton,  1  March  1854,  16  D.  659.  Nisbet  v.  Sir  D.  Moncrieff  (Cappledrae),  10 

(z)  Arbuthnottv.Arbuthmtt,21  May  1866,  June  1823,  2  Sh.  381,  N.  E.  839.     In  two 

3  Macph.  835 ;  see  the  Lord  President's  ob-  of  these  cases  the  prohibitory  clause  was 

serration,  p.  838 ;  Howden  (Rocheidt  Tr.)  identical  with   that  of  the  Aboyne  and 

v.  Rocheid,  81  Jan.  1868.  Finzean  entails,  and  in  the  third  it  was 

(y)  Lindsay  v.  Earl  of  Aboyne,  2  March  the  same  in  substance.    A  good  summary 

1842,  4  D.  848 ;  5  Sept.  1844,  8  Bell,  254 ;  of  the  previous  cases  will  be  found  in  Lord 

Cochrane  v.  Bogle  £  Oo.t  25  March  1850  ;  Jerviswoode's  note  to  Arbuthnott  v.  Arbuth- 

7  Bell,  65.  nott,  3  Macph.  836. 
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cHAr.  xxxii.   ment  Act,  tlic  one  in  which  an  error  was  most  prejudicial  to  the 
entail.     From  the  Argaty  case  to  the  case  of  Elpkinsione  v.  Burretl 
in  1850,  no  less  than  sixteen  cases  are  reported  in  which  deeds  of 
entail  were  challenged  on  the  ground  of  defective  expression  of  the 
statutory  prohibition  against  altering  the  succession  ;(6)  of  these 
only  three  were  found  to  contain  effectual  prohibitions  ;  and  one  of 
the  cases,  that  of  Lochbuy,(c)  after  being  repeatedly  overruled,  was 
formally  pronounced  by  the  House  of  Lords  to  be   "  no  longer 
law."(d)     The  defective  clauses  in  the  cases  which  have  been  sub- 
mitted to  adjudication  are  all  of  the  same  general  description  ;  and 
the  nature  of  the  error  is  such  that,  when  distinctly  apprehended, 
no  difficulty  can  be  experienced  in  determining,  in  any  other  case, 
whether  the  prohibition  falls  within  the  exceptionable  category. 
Prohibition  held       1060.  According  to  the  conception  of  the  Statute  1685,  the  deed 
ationo/the  *""  of  entail  ought  to  contain  a  positive  prohibition  directed  against 
prXwtedoon?  deeds  whereby  the  succession  is  "  frustrate  or  interrupted  \"  or,  as 
sequentially,      it  is  usually  termed,  a  substantive  prohibition  against  alteration  of 
the  order  of  succession,  (e)     In  the  cases  of  the  class  to  which  we 
have  referred — of  which  the  Earhhatt  case(/)  may  be  cited  as  one 
of  the  least  open  to  criticism, — the  alteration  of  the  succession  was 
either  not  prohibited  at  all,  or  was  prohibited  as  a  consequence  of 
the  contravention  of  the  previously  expressed  prohibitions  against 
alienation  and  contraction  of  debt.     This  is  very  clearly  explained 
in  the  speeches  of  Lords  Cottenham  and  Brougham  in  the  leading 
case  of  Lang  v.  Lang,  (g)    After  reviewing  the  previous  decisions,  the 
Lord  Chancellor  proceeds,(A) — "  The  Eartehall  case,  in  1815,  is 
stronger.    The  prohibition  was  against  selling  or  contracting  debts, 
or  doing,  or  committing  any  fact  or  deed,  civil  or  criminal,  whereby 


(b)  Two  cases  of  a  different  description, 
but  presenting  a  considerable  similarity  in 
their  circumstances  have  been  decided  since 
the  passing  of  the  Entail  Amendment  Act; 
these  are  OoUan  v.  Gollan,  24  D.  1410, 
4  Macq.  5S6 ;  and  Bontine  v.  Boniine,  19 
March  1863,  1  Macph.  665.  In  both  cases 
the  deeds  contained  proper  prohibitory 
clauses  directed  against  the  alteration  of 
the  succession,  which,  however,  were  al- 
leged to  be  vitiated  by  erasures.  In  the 
first,  the  Court  held  that  the  superinduc- 
tion  upon  an  erasure  of  the  letters  •'  to 
inn  "  in  a  prohibition  "  to  innovate,  alter, 
or  infringe  the  order  of  succession,"  was 
immaterial.  In  the  second  case,  a  similar 
opinion  was  expressed  with  reference  to 
the  superinduction  of  the  words  "  to  do  " 
in  a  prohibition  to  do  any  set  which  might 


impart  or  infer  innovation,  which  was  pre- 
ceded by  a  substantive  prohibition  against 
alteration,  to  which  no  objection  was 
stated. 

(c)  Maclaine  v.  Maclaine,  1807,  M. "  Tail- 
zie," App.  No.  14. 

(d)  In  Lang  v.  Lang,  M'L.  &  Rob.  896. 

(e)  A  clause  prohibiting  the  heirs  from 
possessing  the  estate  upon  any  other  title 
than  the  entail  does  not  import  a  prohi- 
bition against  altering  the  succession ; 
Henderson  v.  Henderson,  infra;  see  Lord 
Alloway's  interlocutor. 

(/)  Henderson  v.  Henderson,  21  Nov. 
1816,  F.  C. 

(g)  Lang  v.  Lang,  28  Nov.  1888,  1  D. 
98 ;  16  Aug.  1839,  M'L.  &  Rob.  871. 

(h)  M'L.  &  Rob.  886. 
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the  said  lands  and  estate,  or  any  part  thereof  might  be  in  anywise 
adjudged,  evicted  or  forfeited  anyways  from  them,  or  might  be 
1  affected  in  prejudice  and  defraud  of  the  subsequent  heirs  of  tailzie 
and  provision  successively,  conform  to  the  order  and  substitution 
above  specified/  Now,  altering  the  order  of  succession  would  be 
most  accurately  described  as  '  a  fact  or  deed  whereby  the  estate 
would  be  affected  in  prejudice  of  the  heirs  of  tailzie ; '  but  the  pro- 
hibition was  held  not  to  include  alteration  of  the  succession,  because 
these  terms  were  so  involved  in  the  prohibition  against  contracting 
debts  as  to  express  rather  a  consequence  of  any  such  act  than  a 
distinct  prohibition  against  altering  the  succession."  (i)  "  If,"  said 
Lord  Brougham,  "  you  only  state  burdening  with  debt  or  altering 
the  order  of  succession,  as  consequent  on  the  act  of  selling,  or  dis- 
poning, or  alienating,  when  you  are  principally  and  substantively 
dealing  therewith,  that  will  have  no  effect  against  those  acts ;  it  is 
not  enough  to  say,  '  He,  my  heir  of  entail,  shall  not  sell,  whereby 
the  estate  may  be  incumbered  or  evicted,  or  the  future  succession 
defeated.'  .  .  .  Here  the  fact  of  altering  the  order  of  succession 
is  only  brought  in  consequentially,  and  under  the  cover  of  the  other, 
as  connected  with  and  arising  out  of  it."  (Jc) 


CHAP.  XXXII. 


(t)  M*L.  &  Rob.  891. 

(k)  We  subjoin  a  list  of  the  cases  in 
which  entails  have  been  found  defective 
in  the  prohibitions  against  altering  the 
succession,  with  examples  of  the  expletive 
words  alleged  to  be  equivalent  to  such  pro- 
hibitions:—  Stewart  v.  Hoome  {Argaty)t 
1789,  M.  15,685;  "Or  grant  any  deeds  what- 
soever, whereby  these  lands,  or  any  part 
of  them,  may  or  can  be  evicted  by  adjudi- 
cation or  otherwise."  Brown  v.  Countess  of 
Dalhousie  {East fie  Id),  25  May  1808,  M. 
"Tailzie,"  App.  No.  19  ; "  Nor  do  any  other 
deed,  whereby  the  said  lands  and  others 
foresaid,  or  any  part  thereof,  may  be  ap- 
prised, adjudged,  or  any  manner  of  way 
evicted  in  prejudice  of  this  present  tail- 
zie, or  of  those  who,  by  virtue  thereof, 
shall  be  then  to  succeed."  Purves1  Trs.  v. 
Campbell  (Purves  and  Lambden),  7  June 
1814,  Hume,  878 ;  Henderson  v.  Henderson 
(Earlthall),  21  Nov.  1815,  F.C.,  cited 
supra,  note  (/);  Forbes v.  Forbes  (Craigievar), 
22  Feb.  1816,  Duncan's  Digest,  p.  99  ;  Oli- 
phant  v.  Oliphant  (Ardblair),  7  June  1816, 
F.  C. ;  Dickson  v.  M' Donald  (Blairhall),  6 
July  1816,  Duncan's  Digest,  p.  102.  Grant 
v.  Tytler  (Burdsyards),  9  March  1826, 
F.  C. ;  u  Or  to  do  any  act,  civil  or  criminal, 

VOL  I. 


that  shall  be  the  ground  or  foundation  of 
any  adjudication,  eviction,  or  forfeiture  of 
the  said  lands  and  estate,  or  any  part 
thereof,  or  which  may  anyways  affect  or 
burden  the  same."  Qilmour  v.  Cadell 
(Liberton),  5  July  1888,  16  Sh.  1261 ;  "Or 
doe  any  other  deed  whereby  the  said  lands, 
baronies,  and  others,  or  any  pairt  thereof, 
may  be  comprised,  adjudged,  or  otherways 
evicted  or  forfaulted,  in  prejudice  of  this 
present  tailzie,  or  any  designation  which 
shall  hereafter  be  made  by  ine,  and  these 
who  are  to  succeed  be  vertue  of  the  samen." 
Braimer  v.  Bethune  (Balfour),  18  Jan.  1889, 
1  D.  888.  Lang  v.  Lang  (Overton),  28 
Nov.  1888,  1  D.  98 ;  16  Aug.  1839,  M'L. 
&  Rob.  871 ;  "  Nor  do  any  other  deed, 
whereby  the  said  lands  and  subjects  may 
be  adjudged  or  evicted  from  the  succeed- 
ing members  of  entail,  or  their  hopes  of 
succession  thereto  in  any  measure  evaded." 
Trotter's  Trs.  v.  Gordon  (Mortonhall),  10 
March  1840,  2  D.  826.  Flphinstonev.  Bur- 
nett (Dvrno  and  Hunthall),  6  March  1850, 
12  D.  848;  *'Or  doe  any  deed  whereby 
the  samen,  or  any  pairt  thereof,  may  be 
apprysed,  adjudged,  or  otherwise  evicted, 
in  prejudice  of  any  other  heirs-substitutes 
who  by  this  present  tailzie  may  succeed." 

2  M 
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obap.  uin.         1061.   The  passages  cited  from  the  opinions  delivered  in  the 


Analysis  of  the   Overton  case  sufficiently  explain  the  rule  of  construction  applicable 
th*d  «■  »|j«       to  merely  expletive  clauses,  following  the  two  primary  prohibitions, 
tkm.  ProhiM-  and  pointing  to  the  frustration  of  the  course  of  succession  as  a  con- 
prejudice  of  the*  sequence  of  the  contravention  of  those  prohibitions.     The  citations 
foresaid  uikie."  gjven  jn  fae  no^  ^o  the  last  paragraph  will  facilitate  the  compari- 
son of  the  clauses  in  the  various  entails  which  have  been  held  to 
fall  within  the  rule  of  criticism  laid  down  in  that  case.     We  have 
only  to  add,  that  general  words  of  prohibition  applicable  to  deeds 
"  in  prejudice  of  the  foresaid  tailzie  and  succession"  (l)  or  "  in  preju- 
dice of  the  said  tailzie,  and  of  the  persons  above-mentioned,"  (m) 
are  held  to  satisfy  the  requirement  of  the  Statute,  provided  the 
"  deeds"  mentioned  in  the  clause  are  not  classed  with  those  which 
may  be  the  ground  of  adjudication  or  eviction,  but  are  clearly  dis- 
joined from  the  subject  matter  of  the  antecedent  prohibitions. 

1062.  The  question  whether  a  deed  or  instrument  of  a  given 
description  falls  within  the  scope  of  a  particular  prohibition  has 
lately  acquired  a  special  interest  in  relation,  to  the  prohibition 
against  altering  the  succession,  since  upon  its  solution  depends  the 
question  of  the  efficacy  of  such  prohibitions  without  the  accompani- 
ment of  irritant  and  resolutive  clauses.  It  is  commonly  affirmed 
that  a  simple  prohibition  against  altering  the  order  of  succession  is 
binding  inter  heredes;  and  if  this  be  true  universally  (so  as  to  com- 
prehend the  heirs  of  provision  under  a  marriage-contract),  such  a 
prohibition,  although  unfettered,  is  effectual  for  all  purposes,  be- 
cause all  questions  upon  alterations  of  the  order  of  succession  are 
questions  inter  heredes.  The  case  of  Carrick  v.  Buchanan  settles 
that  the  simple  prohibition  is  effectual  at  common  law  against  gra- 
tuitous deeds,  including  in  that  category  a  deed  in  favour  of  the 
granter  himself.(n)  Deeds  in  favour  of  creditors  are  not  regarded 
as  deeds  altering  the  succession,  but  as  deeds  of  alienation,  the 
question  with  reference  to  them  being  whether  alienation  is  effec- 
tually prohibited,  (o)  The  chief  difficulty  consists  in  determining 
whether  a  marriage-contract  (which  cannot  be  held  to  be  a  gratui- 
tous deed)  is  effectual  in  respect  of  the  prohibition.^) 


(I)  Itmes  t.  Ker  (Roxburgh*  case),  1807, 
M.  ••Tailzie,"  App.  No.  18  ;  8  June  1811, 6 
Pat.  861. 

(m)  Campbell  v.  Buchan  and  Mont/penny 
(Strathbrock  case),  16  Aug.  1889,  M4L.  & 
Rob.  898 ;  unreported  in  C.  of  S. ;  but  see 
the  previous  case  on  the  same  entail ;  Howe 
y.  Many  penny,  9  Feb.  1887,  15  Sh.  600. 

(n)  Carrick  v.  Buchanan  (Burnhead),  6 


Sept.  1844,  8  Bell,  842 ;  and  see  Lady  D*V 
hmuie'a  case,  M.  "Tailzie,"  App.  No.  19- 

(©)  Symev.  Dickson  {Blair hall),  8  March 
1821,  F.C.,  and  cases  cited  in  IAndtey  t. 
Oswald,  5  Macph.  H.  L.  12,  Law  Hep.  1 
Sc.  Ap.  99. 

(p)  Dicta  in  cases  cited  ntpra>  $ 1021, 
note ;  and  see  Mackenzie  on  Entails,  ruL2, 
pp.  487-S. 


_-._.        ft 
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C«AP.  XXXII. 

SECTION  II. 


OF  THE  IRRITANT  AND  RESOLUTIVE  CLAUSES. 

1053.  In  this  section  we  have  to  consider,  first,  what  is  requi-  Division  of  sob- 
site  to  the  frame  of  irritant  and  resolutive  clauses;  and  secondly,  S^^JEteso- 
the  application  of  the  irritant  and  resolutive  clauses  to  the  three  J^SoSSu5  *" 
statutory  prohibitions.  It  is  in  the  application  of  the  fettering 
clauses  that  those  errors  have  most  frequently  occurred  which  made 
this  branch  of  the  law  so  productive  of  litigation,  and  which,  from 
the  great  number  of  reported  cases  that  must  be  dealt  with,  render 
the  subject  peculiarly  embarrassing  to  the  systematic  writer.  In 
the  introductory  part  of  the  preceding  section  reference  has  been 
made  to  some  general  rules  of  criticism  applicable  to  all  the  re- 
straining clauses  of  deeds  of  entail.  We  have  seen  that  the  clauses 
must  designate  precisely  the  estate,  and  also  the  persons  (including 
the  institute)  to  which  they  are  intended  to  apply;  and  that  an  es- 
tate cannot  be  subjected  to  the  fetters  of  a  strict  entail  by  a  mere 
reference  to  and  adoption  of  the  restraining  clauses  contained  in  a 
prior  deed,  (q)  It  is  unnecessary  to  repeat  what  has  been  said  on 
these  topics,  or  on  the  subject  of  the  rules  of  construction  applicable 
to  erasures  and  omissions  in  the  restraining  clauses. 

1064.  I.   Irritant  Clause. — The  object  of  the  irritant  clause  Object  of  the 
is  to  declare  that  acts  and  deeds  in  contravention  of  any  of  the  pro-  omissions, 
hibitions  are  null  and  void  against  the  estate.     Erasures  or  omis- 
sions in  this  clause  are  therefore  fatal  wherever  their  effect  is  to 
leave  a  blank  either  in  the  words  denoting  the  things  annulled  or 
in  the  words  declaring  the  nullity.     Of  the  former  class  was  the 
omission  in  the  Hoddam  case,(r)  where  the  words  which  should 
have  stood  as  a  nominative  to  "  shall  be  of  no  force,  strength,  or 
v      effect,"  had  been  omitted  by  the  writer,  and  it  was  proposed  to  fill 
I-      up  the  blank  by  supplying  the  words  "  debts,  deeds,  and  acts" from 
i       the  introductory  part  of  the  clause.     This,  for  obvious  reasons,  was 
£      held  by  the  House  of  Lords  to  be  inadmissible,  and  contrary  to  the 
\\      principles  of  strict  construction.     With  respect  to  deeds  of  entail 
defective  by  reason  of  their  not  containing  any  effectual  irritancy 
or  declaration  of  nullity,  it  is  sufficient  to  refer  the  reader  to  the 
M      reported  cases,  (a) 

t  1055.  The  words  "  null  and  void  "  are  not  essential  to  an  irri- 

t 

\  (q)  Section  1,  tupra.  («)  BaMuY.Carmichael,nMM.lb,WO; 

tf  (r)  Sharp*  v.  Skarpe,  8  July  1832,  10  Gardner  ▼.  Heirt  of  Duimipact,  1744,  M. 

Sh.  747  ;  18  April  1835,  1  S.  &  M'L.  694.  15,601 ;  Kempt  v.  Watt,  1779,  M.  16,528. 

Henderson  v.  Henderson,  21  Nov.  1815,  F.C.,  Bee  the  clauses  quoted  in  Duncan's  Digest, 

where  there  is  no  mention  of  deeds  tneantra-  pp.  119-121. 

vention  of  the  entail,  in  the  irritant  clause. 
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be  constituted 
by  any  words 
annulling  the 
contravention. 


ohap.  xxiii.  tancy,  and  they  may  be  replaced  by  any  expression  of  equivalent 
irritancy  may    import,  such  as  "  invalid  and  ineffectual,"  or  "  of  no  force,  strength, 
or  effect."  (/)     The  irritancy  required  by  the  Statute  is  a  declaration 
of  nullity  of  the  acts  of  contravention  as  affecting  the  estate,  not  in- 
trinsic nullity,  or  nullity  against  the  contravener.(w)    A  declaration 
of  nullity  as  against  the  heirs  of  entail  admits  of  being  read  as  a  gene- 
ral irritancy  applicable  to  the  estate :  the  reference  to  the  heirs  is 
rejected  as  surplusage,  and  it  is  immaterial  that  the  institute  is  not 
mentioned,  (a?) 
Resolutive  clause      1066.  II.  Resolutive  Clause. — The  object  of  the  resolutive  clause 
forfeiture  of  the  is  to  declare  the  forfeiture  of  the  right  of  the  person  contravening 
Sion  to  nexT^  any  °f  *he  prohibitions  or  other  conditions  of  the  entail,  and  the 
heir.  devolution  of  the  succession  to  the  next  heir-substitute,  (y)    Accord- 

ing to  the  usual  style,  the  person  contravening  is  said  to  "  forfeit, 
amit,  and  lose  "  his  right  and  interest,  and  the  estate  is  declared  to 
"  fall  and  belong  "  to  his  successor.     None  of  these  words  are  es- 
sential.   The  word  "  irritate  "  has  been  held  equivalent  to  "  forfeit," 
when  used  in  a  resolutive  clause.  (2)     According  to  the  terms  of  the 
Statute,  it  would  appear  that  the  two  things  must  be  expressed — 
the  forfeiture  of  the  contravener's  right,  and  the  devolution*  of  the 
estate,  (a)     As  regards  the  contra vener,  the  forfeiture  may  either  be 
for  himself  only,  or  for  himself  and  his  descendants ;  and  the  de- 
scendants of  a  contravening  heir  are  entitled  to  succeed  in  the  case 
of  a  forfeiture,  unless  their  right  is  expressly  barred  by  the  terms  of 
the  resolutive  clause.     The  declaration,  sometimes  added,  that  the 
next  heir  making  up  a  title  shall  take  the  estate  without  being  af- 
fected by  the  contraventions,  is  surplusage,  and  omissions  in  such 
a  declaration  are  immaterial,  (b) 

1057.  III.  Application  of  the  Irritant  and  Eesolutive Clauses. 
— Irritant  and  resolutive  clauses  are  either  independent  and  com- 


ClassificAtion  of 
restraining 
clauses  accord- 
ing  to  their 
structure. 


(t)  Lindsay  v.  Earl  ofAboyne,  and  Adam 
v.  Farquharson,  infra.  See  observations  in 
the  former  case  by  Lord  Campbell,  3  Bell, 
292. 

(u)  Munro  v.  Munro,  15  Feb.  1826,  4  Sh. 
467,  N.  E.  472 ;  see  Lord  Balgray's  opin- 
ion ;  affirmed  25  July  1828, 3W.&S.  844. 

(z)  Lindsay  v.  Earl  of  Aboyne,  2  March 
1842,  4  D.  848 ;  5  Sept.  1844,  8  Bell,  254, 
see  p.  292.  Adam  v.  Farquharson,  18  June 
1840,  2  D.  1162  ;  5  Sept.  1844,  3  Bell,  295. 

(y)  Several  cases  occur  in  the  older  re- 
ports in  which  deeds  of  entail  have  been 
found  ineffectual  by  reason  of  their  con- 
taining no  resolutive  clause.  These  do 
not  raise  any  question   of  construction. 


The  case  of  MUchelson  v.  Atkinson,  15  June 
1831,  9  Sh.  741,  is  of  this  class. 

(z)  Anstruttur  v.  Anstruther,  26  Nov. 
1840,  8  D.  142;  and  see  Borthwick  v.  Glass- 
ford,  16  Nov.  1863,  16  D.  37.  In  the  case 
of  Eliott  of  Stobs,  the  word  "  amit "  was 
alone  used,  and  the  resolutive  clause  was 
sustained,  1803,  M.  15,542. 

(a)  The  latter  alone  was  held  insufficient 
in  Hepburn  v.  Hepburn,  1768,  M.  15,507; 
6  Dec  1758,  2  Pat.  17 ;  and  Welsh  v.  Ro- 
bertson, 13  June  1820,  unreported  ;  see  the 
clauses  in  Duncan 'e  Digest,  pp.  149  and 
169. 

(b)  Borthwickx.  Qlas*ford,Q  Nov.  1868, 
16  D.  87. 
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plete  in  themselves,  or  are  connected  with  the  prohibitory  clause  by  chap,  xxxn. 
introductory  phraseology  common  to  both.  Of  the  former  class  is 
that  description  of  irritant  clauses  which  follows  in  immediate 
sequence  to  the  last  prohibition,  and  commences  with  the  words, 
"all  which  acts,  deeds,"  etc.  Where  the  irritant  clause  is  framed 
in  this  way,  the  resolutive  clause  which  follows  is  always  indepen- 
dent of  it  by  construction,  and  will  often  be  found  to  be  accurately 
applied  to  all  the  prohibitions,  while  the  irritant  clause  is,  by  its  words 
.  of  reference,  applicable  only  to  the  last  member  of  the  clause  of  pro- 
hibition. Where  the  irritant  and  resolutive  clauses  are  connected 
in  construction,  they  are  usually  preceded  by  introductory  words, 
such  as  "  In  case  the  said  A.  £.,  or  any  of  the  heirs  of  tailzie,  shall 
contravene  any  of  the  before- written  conditions,  restrictions,  etc., 
either  by  failing,"  etc.  Here  the  extent  of  the  application  of  both 
clauses  is  dependent  on  the  force  of  the  introductory  words ;  and 
where  these  do  not  bear  reference  to  all  the  prohibitions,  the  entail 
is  defective  alike  in  the  irritant  and  in  the  resolutive  clauses.  Clauses 
framed  in  this  way,  if  the  introductory  words  contain  an  enumera- 
tion of  the  acts  of  contravention  to  which  they  are  applied,  are  said 
to  be  framed  "  on  the  principle  of  enumeration  ;"  otherwise,  they  are 
said  to  be  framed  "  on  the  principle  of  reference."  It  is  not  essen- 
tial that  the  prohibitions  should  be  referred  to  by  their  proper  gene- 
ral name ;  the  most  usual  words  of  reference  are  "  conditions,  pro- 
visions, restrictions,  and  limitations,"  and  any  of  these  terms  wTould 
be  held  to  include  the  statutory  prohibitions  if  the  context  admitted 
of  that  construction.  The  use  of  the  word  "  other,"  in  connection 
with  "  conditions,"  etc.,  does  not  detract  from  the  generality  of  the 
reference,  (c) 

1068.  (1)  Where  the  irritant  clause  is  immediately  connected  with  irritant  clause 
the  prohibitory  clause  by  the  words  "  all  which"  or  uall  such;" — e.g.,  ^"wo^?" all 
"All  which  acts  and  deeds  prohibited  as  aforesaid  are  hereby  de-  ^ch^'ante- 
clared  to  be  null  and  void." — In  this  style  of  clause,  the  acts  of  con-  cedent  found  in 

i  i  ii     i  •     i-  iii  i      .        prohibition 

travention  proposed  to  be  annulled  are  indicated  by  the  relative  against  con- 
"  which"  or  "  such,"  the  antecedent  being  found  in  the  prohibitory  ractmg 
clauses.  Where  the  words  agreeing  with  "  wThich  "  or  "  such  "  have 
no  special  antecedent  in  any  of  the  prohibitory  clauses,  they  are 
taken  to  apply  generally  to  the  whole  prohibitions ;  and  the  irritancy 
is  good.  On  this  principle,  the  expression  "  all  which  debts,  /acts, 
and  deeds  are  by  these  presents  declared  to  be  void  and  null "  was 
sustained  as  an  irritancy  satisfying  the  Statute.  The  word  "  facts" 
did  not  occur  in  the  phraseology  of  the  prohibitory  clauses.  The 
expression  "all  which  facts"  was  therefore  held  to  apply  to  all  facts 

(0  Stirling  v.  Moray,  28  May  1845,  7  D.  640. 
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ohap.  ran. 


Relative 
"  which"  or 
"such"  followed 
by  an  enumera- 
tion of  modes  of 
contravention. 


Irritancy  framed 
as  a  substantive 
clause,  and  on 
the  principle  of 
reference. 


of  the  prohibited  description ;  facts  of  alienation,  of  debt  contracted, 
or  of  alteration  of  the  succession. (d)  But  where  there  is  contained 
in  the  immediately  antecedent  member  of  the  prohibitory  clause 
(usually  in  connection  with  the  prohibition  against  contracting 
debts)  a  reference  to  "  debts  and  deeds,  whereby  the  estate  may  be 
adjudged  or  evicted,"  and  this  is  followed  by  an  irritancy  of  "  all 
such"  or  "  all  which  debts  and  deeds,"  the  debts  and  deeds  specially 
mentioned  in  the  prohibitory  clause  are  held  to  constitute  the  proper 
antecedent  to  the  corresponding  words  of  relation  in  the  irritant 
clause,  the  operation  of  which  is  thus  confined  to  such  debts  and 
deeds  as  maybe  made  the  ground  of  adjudication. (e)  On  this  prin- 
ciple of  construction  the  entails  of  the  estates  mentioned  in  the 
preceding  note  were  held  to  be  defective  in  the  irritant  clause.  To 
these  we  may  add  the  often  cited  case  of  the  Overton  entail,  (/)  in 
which  this  particular  rule  of  construction  was  first  established,  and 
which,  although  properly  belonging  to  the  second  group  of  cases, 
differs  from  the  foregoing  only  by  containing  the  introductory  words, 
"  and  if  they  shall  do  in  the  contrary." 

1069.  Where  the  words  of  reference  in  the  irritant  clause  take 
the  form  of  a  specification  of  different  modes  of  contravention,  it 
would  appear  that  the  clause  is  defective  if  the  specified  modes  of 
contravention  are  not  so  comprehensive  as  to  apply  in  fair  con- 
struction to  all  the  prohibitions.  Thus  an  irritancy  of  "  all  which 
rights  and  dispositions,  wadsets,  bonds,  and  other  writs,"  was  held 
not  to  apply  to  adjudication  or  other  real  diligence  against  the  estate 
for  personal  debts  \{g)  and  in  a  more  recent  case  a  similar  enumera- 
tion was  held  not  to  apply  to  contraventions  of  the  prohibition 
against  altering  the  succession.  (A) 

1060.  (2)  Where  the  irritant  and  resolutive  clauses  are  pre- 
ceded by  introductory  words  framed  on  the  principle  of  reference. — 
The  group  of  cases  falling  within  this  description  differs  from 
the  last  chiefly  in  the  circumstance  that  the  declaration  of  nullity 


(d)  Hay  v.  Hay  (Rannit),  20  Dec  1842, 
6  D.  847. 

(*)  Graham  v.  Murray  (Balgowan),  21 
Jan.  1848, 10  D.  880;  8  May  1849,  6  Bell 
441 ;  Barclay  v.  Adam,  18  May  1821,  1 
Sh.  (Ap.  Ca.)  24  ;  Sinclair  v.  Sinclair 
(Ulbtter),  26  Feb.  1841,  3  D.  686;  Baillie 
v.  Batilie  (MelUntain),  12  July  1850,  12 
D.  1220. 

(/  )  Lang  v.  Lang,  28  Nov.  1888, 1 D.  98 ; 
16  Aug.  1889,  M'L.  &  Rob.  871. 

(g)  Welsh  v.  Robertson,  18  June  1820, 
Duncan's  Digest,  p.  168. 


(A)  Cunyngham  v.  Cunyngham  (Preston*- 
field),  9  March  1862, 14  D.  636.  In  Dewar 
v.  Dewar,  20  July  1852,  14  D.  1062,  there 
was  a  similar  irritancy  of  dispositions,  wad- 
sets, etc.,  "  and  other  deeds  of  contraven- 
tion," but  the  prohibition  against  altering 
the  succession  was  brought  in  at  a  sub- 
sequent part  of  the  deed,  and  it  was  held 
that  the  irritant  clause  did  not  apply  to  it 
This  form  of  clause  was  the  subject  of  dis- 
cussion in  the  Kvniore  case  as  to  which  see 
\  1061,  infra. 
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CHAP.  XXXI  I. 


imedenaad 
Kintore. 


is  preceded  by  the  words  "in  case  the  said  heirs  shall  contra- 
vene," etc.,  or  some  equivalent  phraseology.  The  reported  cases 
are  numerous,  but  they  may  all  be  reduced  to  a  few  general  rules, 
which  are  similar  in  substance  to  those  we  have  considered  in  re- 
lation to  the  first  group. 

1061.  Where  the  construction  is  unembarrassed  by  the  use  of  irritancy  of  «u 
the  relatives  "  which"  or  "  such,"  an  irritant  clause  framed  on  the  deeds,"  or 
principle  of  reference  is  good.    This  rule  is  exemplified  by  the  ^g^^tra- 
leading  case  of  Lumsden  v.  Lumsden,  where  the  words  "  and  all  the  I^00'^^  o£ 
debts  and  deeds  of  the  said  heirs  of  tailzie,  or  any  of  them,    .     .     .  Xum* 
in  contravention  of  this  present  entail    .    .     .     shall  not  only  be 
void  and  null,"  were  held  to  satisfy  the  requirements  of  the  Statute,  (t) 
In  the  recent  case  of  the  Kintore  entail  (i)  (which  deserves  to  be 
studied  for  the  just  and  comprehensive  principles  of  criticism  enun- 
ciated by  Lords  Westbury  and  Chelmsford),  the  irritant  clause 
declared  that  if  the  heirs  should  contravene  the  premises,  then  and 
in  that  case  all  the  said  venditions,  alienations,  etc.,  "  and  all  other 
crimes,  treasons,  deeds,  and  acts  done  in  the  contrary  of  this  present 
taillie  and  provision  shall  be  null  and  void."  This  clause,  it  will  be  ob- 
served, is  not  framed  on  the  principle  of  enumeration  of  the  things 
contained  in  the  prohibitory  clause ;  for  the  words  of  specification  are 
general  words  descriptive  of  modes  by  which  any  of  the  prohibited 
things  might  be  accomplished,  concluding  with  the  nomen  general- 
i88imum  "deeds  and  acts."(Z)    The  entail  was  therefore  without 
difficulty  sustained  both  in  the  Court  of  Session  and  on  appeal. 

1062.  On  the  other  hand,  where  the  words  descriptive  of  the  Distinction 
mode  of  contravention  are  preceded  by  the  relatives  "  such"  and  "de^ds^etc!^8 
"said"  the  rules  of  construction  stated  with  reference  to  the  first  jje  preceded  bj 

7  i .      i  ™e  relatives 

group  of  cases  are  applicable.  The  words  "  facts"  and  " acts"  are  "8tt?h" « 
general  words  of  reference,  and  either  of  these,  although  coupled 
with  "  debts  and  deeds  *  suffices  to  impart  to  the  phrase  in  which 
it  occurs  the  quality  of  relation  to  all  the  particular  things  con- 
tained in  the  prohibitory  clause,  (m)  The  adjection  of  expletive 
words  to  the  declaration  of  nullity,  e.g.,  "sicklike  as  if  the  same 


said.' 


(•')  Lumsden  v.  Lumsden  (Auchindoir),  26 
Nov.  1840,  8  D.  136;  18  Aug.  1843,  2 
Bell,  104.  Also  Earl  o/Buehan  v.  Erekine, 
28  June  1842,  4  D.  1430,  1435 ;  21  Feb. 
1845, 4  BeU,  22 ;  Lawrie  v.  Lawrie,  18  Dec. 
1854,  17  D.  181,  where  the  clause  ran, 
"All  debts,  deeds,  and  acts  contracted, 
granted,  done,  or  committed  contrary  to 
the  foresaid  conditions,  etc.,  .  .  .  shall 
be  absolutely  void  and  null;"  and  the 
earlier  case  of  Lord  Elibank  v.  Campbell, 


21  Nov.  1883,  12  Sh.  74.  In  these  cases 
the  entail  was  sustained. 

(k)  Earl  of  Kintore  v.  Lord  Inverwy, 
(Kintore  case),  18  June  1861,  28  D.  1105; 
16  April  1868,  4  Macq.  520. 

(I)  See  the  observations  of  Lords  Wens- 
leydale  and  Chelmsford  on  this  point,  4 
Macq.  528,  581. 

(ro)  MaxweU  v.  Maxwell,  24  Feb.  1852, 
14  D.  587;  Baird  Preeton  (Valley field 
case),  28  Jan.  1845,  7  D.  805;  DingvaUv. 


5f>2 


OF  THE  STATUTORY  REQUISITES  OF  A  STRICT  ENTAIL. 


CHAP.  XXXII. 


Ltuly  Hnwar- 
den'$  case. 


Wharndiffe  t. 
Sat  me. 


Irritancy  by 
reference  bad, 
where  correla- 
tive expressions 
found  in  last 
prohibition. 
Overton  case 


Lad  never  been  made,"  does  not  detract  from  the  generality  of  the 
antecedent  words  of  rcference.(n)  Nor  is  it  to  be  inferred  that  the 
contraction  of  debt  is  excepted  from  the  "  acts  and  deeds,"  which 
are  the  subject  of  the  irritancy,  merely  because  debts  are  specially 
mentioned  in  the  subsequent  resolutive  clause,  (o) 

1063.  The  case  of  Lord  Wharndiffe  v.  Nairney(p)  is  a  very  in- 
teresting and  critical  illustration  of  the  principle  of  construction 
under  consideration.  The  entail  prohibited,  first,  alienation;  se- 
condly, the  contraction  of  debt,  or  "any  other  fact  and  deed  where- 
by the  said  lands  and  others  foresaid  may  be  apprised  or  adjudged ;" 
thirdly,  alteration  of  the  succession.  The  irritant  clause  provided 
that  in  case  of  contravention  "  in  any  point  of  the  premises,"  all 
such  debts,  facts,  and  deeds  should  be  null  and  void  "  in  so  far  as 
the  samen  might  infer  any  actions,  personal  or  real,  against  the 
next  heir  of  taillie,  or  the  lands  and  others  foresaid."  Here  the 
words  "  debts,  facts,  and  deeds,"  used  as  words  of  reference  in  the 
irritant  clause,  are  identical  with  those  employed  in  the  clause  pro- 
hibiting the  contraction  of  debt ;  but  because  that  clause  is  not  im- 
mediately antecedent  to  the  irritancy,  but  is  separated  from  it  by 
the  clause  prohibiting  the  alteration  of  the  succession,  and  because 
the  reference  is  express  to  contravention  "  in  any  point  of  the  pre- 
mises," it  was  found  that  the  declaration  of  nullity  was  applicable 
to  all  the  prohibitions. (q)  But  inasmuch  as  that  declaration  was 
subsequently  restricted  to  matters  inferring  actions  real  or  personal, 
the  irritancy  was  held  not  to  apply  to  voluntary  sales,  which  did 
not  require  to  be  followed  by  an  action  for  implement,  and  to  that 
extent  only  the  irritancy  was  held  bad.(r) 

1064.  Again  where  the  irritant  clause  is  framed  on  the  principle 
of  reference,  and  the  words  in  agreement  with  "  such  "  are  "  debts  and 
deeds  "  merely, — those  being  also  the  words  employed  in  the  prohibi- 


Dingwall  (Rainnieston) ,  26  Feb.  1842,  4  D. 
816;  17  April  1845,  4  Bell,  149;  Otlmour 
v.  Gordon  (Craigmillar),  24  March  1858, 
15  D.  587,  where  the  words  "facte  and 
deeds  "  had  for  their  antecedent  "  act  and 
do  in  the  contrary;"  Maxwell  v.  Smith 
(Merktworth),  29  June  1860,  22  D.  1341 ; 
Howden  (Rocheid1*  TV.)  v.  Rockeid,  81  Jan. 
1868,  where  the  words  "  facts,  deeds,  etc., 
.  .  .  done  or  contracted  "  were  held  to 
comprise  written  instruments. 

(n)  Lady  Hawarden  v.  Dunlop  ( Wigton), 
3  Macph.  748 ;  12  June  1866  (nom.  How- 
den v.  FUeming),  L.  R.  1  Sc.  Ap.  40. 

(o)  M'Grigor  v.  Hamilton  (Bardowit),  26 
Feb.  1846,  7  D.  532. 


( p)  Lord  Wharnclife  y.  Nairne  (Drum- 
kilbo),  18  Nov.  1849, 12  D.  1 ;  6  July  1850, 
7  BeU,  132. 

(q)  See  Lord  Brougham's  speech,  7  Bell, 
139. 

(r)  On  the  point  of  the  construction  of 
the  words  of  reference,  this  case  was  held 
to  be  ruled  by  that  of  Jordanstone  (Knight 
v.  Knight,  1  Dec.  1842,  5  D.  221).  In 
that  case  the  irritant  clause  in  the  case  of 
contravention  "in  any  part  of  the  pre- 
mises "  annulled  "  all  such  debts  and 
deeds,"  and  the  prohibition  applicable  to 
debts  and  deeds  was  not  immediately  an- 
tecedent to  the  irritancy,  which  was  ac- 
cordingly held  good. 
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tion  against  the  contraction  of  debt,  and  that  prohibition  being  the  chaf.  ran. 
immediate  antecedent  of  the  irritant  clause, — then  the  irritancy  is 
held  bad,  as  being  applicable  only  to  the  antecedent  prohibition 
against  the  contraction  of  debt,  (a)  And  a  reference  to  dispositions, 
alienations,  and  other  modes  of  contravention  is  bad,  unless  the 
enumerated  modes  of  contravention  are,  on  a  fair  construction,  ap- 
plicable to  all  the  matters  embraced  in  the  three  prohibitions,  (t) 

It  is  not  necessary  that  the  resolutive  clause  should  echo  the 
phraseology  of  the  irritant  clause.  So,  where  a  deed  of  entail  an- 
nulled contraventions  of  the  conditions,  provisions,  restrictions,  and 
limitations  of  the  entail,  and  the  resolutive  clause  was  expressed 
with  reference  only  to  conditions  and  provisions,  the  entail  was 
held  good,  as  it  did  not  appear  that  the  entailer  attached  any  dis- 
tinctive meaning  to  the  words  in  italics.(u) 

1066    (3)  Where  the  irritant  and  resolutive  clauses  are  framed  Thbke  modes: 
on  the  principle  of  enumeration, — If  to  a  prohibitory  clause,  speci-  words  followed 
fying  various  things  that  are  prohibited,  there  be  added  an  irri-  enumeration^6 
tant  or  resolutive  clause,  which,  beginning  with  general  words  (even  JjJ^J^f1"1" 
of  reference),  proceeds  to  particularise  or  enumerate  some  only  of  lowed  by  general 
the  things  prohibited,  then  the  concluding  words  of  the  clause,  de-  reference),  bad. 
claring  the  irritancy  or  forfeiture,  are  in  construction  confined  to  the 
things  specified  or  enumerated.     If,  again,  to  a  prohibitory  clause, 
consisting  of  various  prohibitions,  there  be  added  an  irritant  or 
resolutive  clause,  which  makes  a  repetition  of  some  of  the  things 
prohibited,  and  concludes  with  general  words,  not  being  words  of 
reference,  the  general  words  are  confined  in  their  extent,  and  re- 
duced to  signify  things  ejusdem  generis  with  those  that  are  denoted 
by  the  special  expressions.    In  either  of  these  cases  the  clause  fails 
upon  the  principle  of  defective  enumeration,  (x)     Irritant  and  re- 
solutive clauses  framed  on  the  principle  of  enumeration  most  usually 
begin  with  some  such  expression  as,  "In  case  any  of  the  heirs  of 
tailzie  shall  contravene  or  fail  in  performing  any  part  of  the  pre- 
mises," and  the  various  acts  of  contravention  are  introduced  by  the 
words  "  particularly,"  (j/)  "  either  by ,"  (z)  or  "with  respect  to."  (a) 

(«)  Lang  ▼.  Lang   (Overton),  28  Nov.  (z)  Per  Lord  Chancellor  Westbury  in 

1838/1  D.  98 ;  16  Aug.  1889,  M'L.  &  Rob.  Earl  o/Kintore  v.  Lord  Inverury,  4  Macq. 

871 ;  Udny  v.  Udny,  16  March  1868,  20  D.  522. 

796;  Hay  v.  Hay  (Seggieden),  11  March  (y)  Home  v.  Rennie  (Ballilieek  case),  17 

1851,  13  D.  945,  where  the  words  "such  Jan.  1837,  15  Sh.  872,  18  March  1838,  8 

deeds  "  in  the  irritant  clause  were  held  to  S.  &  M4L.  142 ;  Thomson  v.  Milne,  27  Feb. 

bear  relation  to  the  deeds  mentioned  in  1839,  1  D.  592:  Glen  v.  M'Turk,  28  Jan. 

the  immediately  antecedent  prohibition.  1862,  14  D.  859. 

(t)  Cunyngham  v.  Cunyngham  {Preston-  (z)   Bruce  t.  Bruce  (Tttticoultry  case), 

field),  9  March  1862,  14  D.  686.  1799,  M.  16,639;  18  June  1801,  4  Pat. 

(«)  Howden  (RockeicTs  Tr.)  v.  Roche  id,  231,  and  many  others. 

31  Jan.  1868.  (a)  Cuningham  v.  Fairlje,  3  March  1857, 
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chap,  ran.  The  construction  of  the  clause  is  not  affected  by  the  terms  em- 
ployed to  connect  the  general  with  the  particular  words  of  reference, 
s.  incomplete  1066.  Where  an  irritant  or  resolutive  clause,  after  enumerating 

followed  bj  some  of  the  things  prohibited,  concludes  with  general  words,  being 
fe^renc^'nxMi  toor<^8  of  reference,  such  general  words  are  equivalent  to  a  repetition 
£rS»°and  "*"  °'  *he  things  so  referred  to,  and  the  effect  is  the  same  as  if  every- 
BaiUkUetk.  thing  prohibited,  which  is  not  enumerated  in  the  first  part  of  the 
clause  had  been  expressly  mentioned  in  the  concluding  part  of  it. 
Such  is  the  principle  on  which  the  judgment  in  the  case  of  the 
Haulkerton  entail  (6)  was  affirmed  in  the  House  of  Lords.  The 
principle  appears  to  be  sound ;  but,  as  a  rule  of  construction,  it  is 
attended  with  this  inconvenience,  that  it  commits  to  the  unaided 
discretion  of  the  judge  the  determination  of  the  question,  whether 
the  concluding  general  words  on  which  the  validity  of  the  entail 
is  to  hinge,  are  or  are  not  words  of  reference.  In  the  Haulkerton 
case,  the  general  words,  "  in  any  one  of  the  several  particulars 
above  mentioned"  (following  a  specification  of  particulars),  were 
held  to  be  words  of  reference,  and  so  to  have  the  effect  of  import- 
ing contravention  by  alienation  into  the  enumeration  of  the  acts  to 
be  annulled.  But  according  to  the  previous  decisions,  this  effect 
was  denied  to  words  of  nearly  equivalent  import.  Thus,  in  the 
Balliliesk  case,(c)  the  words  "  or  shall  contravene  or  fail  in  any 
part  of  the  premises "  following  an  enumeration,  were  not  allowed 
to  extend  the  clause  beyond  the  particulars  previously  enumerated, 
and  it  must  be  confessed,  as  observed  by  Lord  Chelmsford,^)  that 
it  is  difficult  to  reconcile  the  decisions. 
What  is  held  to  1067.  Where  an  irritant  or  resolutive  clause  beginning  with 
emmenSon?  general  words  of  reference  is  followed  by  a  complete  enumeration  of 
the  acts  prohibited,  there  can  be  no  objection  to  its  validity,  (c)  If 
the  three  cardinal  prohibitions  are  specified  in  adequate  terms,  the 
introduction  or  omission  of  collateral  matters  will  not  derogate  from 
the  force  of  an  enumeration  which  is  otherwise  sufficient ;(/)  and 

19  D.  696 ;  28  March  I860,  22  D.  (H.  L.  Cunningham  y.    Scott  Moncrieff,  20  July 

Ca.),  8 ;  Earl  of  KirUore  v.  Lord  Inverury  1804,  4  Pat.  662 ;  Mennee  y.  Menriee,  18 

(Haulkerton  case),  16  April  18(53,  4  Macq.  Feb.  1862,  14  D.  622,  and  many  others. 
621.  (d)  4  Macq.  684. 

(b)  Earl  of  KirUore  y.  Lord  Inverury ,  18  (e)  Benton  y.  Munro  (PoynUfield),  19 
June  1861,  28  D.  1118;  16  April  1868,  4  July  1848,  6  D.  1419;  Eliotl  of  Stobs,  M. 
Macq.  620.  16,642,  1808 ;  Dewar  y.  Burden,  26  Nov. 

(c)  Home  y.  Bennie,  18  March  1888,  8  1846,  8  D.  90 ;  26  March  I860,  7  Bell, 
S.  &  M'L.  142 ;  followed  on  this  point  by  82. 

Thomson  v.  Milne,  27  Feb.  1889,  1  D.  692 ;  (/;  See  the  cases  cited  in  the  preced- 

and  Glen  y.  M'Turk,  28  Jan.  1862,  14  D.  ing  note,  and  Anetruther  y.  Anetruther,  26 

869.   In  other  cases,  the  concluding  words  Nov.  1840,  8  D.  142,  where  an  irritant 

"  commit  any  other  fact  or  deed  whereby,"  clause  which  annulled  contraventions  by 

etc.,  were  held  to  be  merely  expletive ;  see  altering  the  succession,  selling,  alienating. 


OF  THE  STATUTORY  REQUISITES  OF  A  STRICT  ENTAIL. 


555 


the  words  "  facts,"  "  debts  and  deeds,"  etc.,  of  the  irritant  clause,  qhat.xxxii. 
will  in  construction  be  held  to  relate  to  the  whole  of  the  acts  of 
contravention  which  are  enumerated,  (gr)  But  where  a  clause  framed 
on  the  principle  of  enumeration  repeated  all  the  prohibitions,  and 
then  annulled  all "  the  mid  conditions,  alienations,"  and  other  things 
(omitting  debts),  the  prohibition  against  contracting  debt  was  found 
not  to  be  validly  fenced.  (A) 

1068.  For  convenience  of  reference,  we  annex  in  a  note  a  list  of  Cues  classed 
entail  cases  in  which  the  irritant  and  resolutive  clauses  have  been  J^ceTprohi-6 
held  bad  on  the  principle  of  defective  enumeration,  classified  ac-  m*0118- 
cording  to  the  prohibitions  which  were  found  to  be  insufficiently 
fenced,  (t) 


SECTION  III. 
OF  THE  OTHER  SOLEMNITIES  REQUIRED  BY  THE  ACT  1686. 

1069.  The  statutory  requisites  to  which  this  section  relates  are  Statutory  requi- 
dixected  to  the  object  of  publication.    They  are,  as  interpreted  by  the  Son  of  danse/in 
decisions,  1st,  that  the  prohibitory,  irritant,  and  resolutive  clauses  {n^«22°rd" 
be  inserted  verbatim  in  all  charters  and  sasines  or  other  instruments 
of  investiture,  and  that  they  be  inserted  (either  verbatim  or  by  re- 
ference to  a  previous  transcript  contained  in  the  deed)  in  the  pro- 
curatorie8  of  resignation  and  precepts  of  sasine  of  the  actual  entail 
and  of  all  subsequent  deeds  of  transmission  ;(&)  2dly,  that  the  deed  of 


or  burdening  the  lands,  was  sustained, 
though  it  did  not  apply  to  wadsetting  or 
fating. 

(g)  Lockhart  v.  Lockhart  (Cattlehill),  20 
May  1841,  8  D.  904;  Murray  v.  Murray 
(Cockepow),  4  Sept  1844,  8  Bell,  100. 

(A)  Lord  Dufus'  Tr.  v.  Dunbar,  28  Jan. 
1842,  4  D.  628;  Martin  v.  Dunbar,  17 
July  1844,  6  D.  1820. 

(t)  Enumeration  not  including  alienation. 
—Thornton  v.  Milne,  1  D.  592 ;  Glen  v. 
M'Turk,  14  D.  869 ;  Bruce  v.  'Bruce,  4  Pat. 
281 ;  Cunningham  v.  Scott  Moncrieff,  4  Pat. 
862 ;  E.  of  Caithness  v.  Lord  Berriedale,  8 
D.  668 ;  Menzies  v.  Menzies,  14  D.  622 ; 
Sinclair  v.  Sinclair,  8  D.  686 ;  Baillit  v. 
BaUlie,  12  D.  1220. 

Enumeration  not  including  Contraction  of 
Debt.—Ijord  Duffus'  Tr.  v.  Dunbar,  4  D. 
628 ;  6  D.  1820 ;  Henderson  v.  Henderson, 
21  Nov.  1816,  F.O. ;  Welsh  v.  Robertson, 
Duncan's  Digest,  p.  168;  BailUe  v.  BaiUie, 
12  D.  1220. 

Enumeration  not  including  Alteration  of 


the  Succession. — Ferguson  y.  Ferguson,  16 
D.  19;  Scott  y.  Scott,  18  D.  168;  Lord 
RoUo  y.  Hollo,  8  Macph.  78. 

(k)  By  the  Lands  Transference  Acts  (10 
&  11  Vict.,  cap.  47,  §  6 ;  10  &  11  Vict.,  cap. 
48,  I  4 ;  10  &  11  Vict.,  cap.  49,  \  3 ;  and 
10  &  11  Vict.,  cap.  61,  \  26)  it  was  made 
competent  to  omit  the  full  insertion  of 
the  conditions,  provisions,  and  restraining 
clauses,  in  all  instruments  of  transmission 
and  infeftments,  provided  such  conditions, 
etc.,  are  referred  to  as  set  forth  in  the  re- 
gistered deed  of  entail,  or  in  some  recorded 
instrument  of  sasine.  This  provision  is 
extended  to  deeds  of  excambion  by  28  & 
24  Vict,  cap.  148  ;  and  by  21  &  22  Vict., 
cap.  76,  \  17,  and  28  &  24  Vict.,  cap.  143, 
{11,  the  destination  may  be  set  forth  by 
reference.  Since  the  abolition  of  restrain* 
ing  clauses  under  the  operation  of  the  En- 
tail Amendment  and  Titles  to  Land  Acts, 
it  will  be  sufficient,  in  the  investitures  fol- 
lowing upon  entails  under  these  Acts,  to 
refer  to  the  recorded  entail  itself  as  con- 
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CHAP.  XXXII. 


Object  of  these 
requirements. 


Effect  of  omis- 
sion to  take  in- 
feftment  on  en- 
tail where  heir 
completes  a 
eeparate  feudal 
title. 


entail  shall  be  recorded  under  the  authority  of  the  Court  of  Session 
in  a  special  register  called  the  Register  of  Tailzies,  (m)  On  com- 
pliance with  the  required  conditions,  the  entail  is,  by  the  Statute 
1685,  declared  to  be  real  and  effectual,  not  only  against  con  travellers 
and  their  heirs,  but  also  against  their  creditors,  comprisers,  ad- 
judgers,  and  other  singular  successors  whatsoever,  whether  by  legal 
or  conventional  titles.  The  omission  to  insert  the  clauses  in  the 
subsequent  titles  upon  which  the  estate  is  possessed,  is  declared  to 
import  a  contravention  devolving  the  estate  to  the  next  heir ;  but 
not  to  militate  against  creditors  and  singular  successors  contracting 
bona  fide  with  persons  infeft  on  such  defective  titles. 

1070.  The  requirements  of  the  Statute  are  well  adapted  to  the 
objects  of  preserving  the  rights  of  the  heirs-substitute,  and  giving 
notice  to  purchasers  and  creditors  of  the  heir  in  possession.  The 
insertion  of  the  clauses  of  the  entail  in  the  infeftments  is  neces- 
sary to  prevent  the  fetters  being  worked  off  by  prescriptive  posses- 
sion on  an  unlimited  title,  and  also  to  give  notice  to  strangers*  con- 
tracting with  the  heir  in  possession  on  the  security  of  the  records. 
The  registration  of  the  entail  in  the  Register  of  Tailzies  limits  the 
personal  right  of  heirs  possessing  on  apparency,  while  it  also  serves 
the  purpose  of  an  authentic  record  of  the  essential  parts  of  the  en- 
tail in  the  event  of  the  original  deed  being  destroyed. 

1071.  I.  Insertion  of  Clauses  in  Titles. — Since  the  Statute 
provides  that,  on  the  conditions  and  restraining  clauses  "  being  so 
insert,"  the  entail  shall  be  effectual  against  creditors  and  singular 
successprs,  it  follows,  as  a  necessary  consequence,  that  if  an  entail  has 
never  been  completed  by  infeftment,  and  the  heir  takes  infeftment 
upon  a  separate  title,  his  creditors  aud  singular  successors  are  not 
bound  by  the  entail.  The  same  consequence  ensues  where  the  en- 
tail has  never  been  recorded,  and  the  heir  is  infeft  upon  an  inde- 
pendent title,  examples  of  which  are  cited  in  the  second  part  of 
this  section.   Where  the  possession  of  the  heir  stands  on  a  personal 


taining  the  destination  and  all  conditions, 
limitations,  and  other  provisions. 

(m)  The  words  of  the  Statute  are : — "It 
is  always  declared  that  such  tailzies  shall 
only  be  allowed  in  which  the  foresaid  ir- 
ritant and  resolutive  clauses  are  insert  in 
the  procuratories  of  resignation,  charters, 
precepts,  and  instruments  of  sasine ;  and 
the  original  tailzie  once  produced  before 
the  Lords  of  Session  judicially,  who  are 
hereby  ordained  to  interpone  their  autho- 
rity thereto,  and  that  a  record  be  made  in 
a  particular  register  book,  to  be  kept  for 


that  effect,  wherein  shall  be  recorded  the 
names  of  the  maker  of  the  tailzie,  and  of 
the  aires  of  tailzie,  and  the  general  desig- 
nations of  the  lordships  and  baronies,  and 
the  provisions  and  conditions  contained  in 
the  tailzie,  with  the  foresaid  irritant  and 
resolutive  clauses  subjoined  thereto,  to  re- 
main in  the  said  register  ad  perpetuam  ret 
memoriam  .  .  .  and  which  provisions 
and  irritant  clauses  shall  be  repeated  in  all 
the  subsequent  conveyances  of  the  said  tail- 
zied estate  to  any  of  the  aires  of  tailzie," 
Stat.  1686,  cap.  22. 
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title,  a  different  principle  comes  into  operation,  as  will  be  explained   chap.  xxxn. 
in  the  sequel. 

1072.  It  had  long  been  settled  (?i)  that  where  the  deed  of  entail  Under  the  sta- 
contained  a  procuratory  and  a  precept,  the  Statute  was  satisfied  by  to  dispositive 
the  insertion  of  the  clauses  in  the  procuratory,  and  a  reference  to^enttowr?1" 
them  as  so  inserted  in  the  subjoined  precept ;  for,  says  the  report,  ^£er^koses 
by  an  equitable  construction  all  the  clauses  in  the  same  deed  are 
understood  to  be  inserted  in  every  part  of  the  deed.(o)     Upon  this 
principle  it  was  afterwards  ruled  to  be  sufficient  to  refer,  both  in 

the  procuratory  and  precept,  to  the  conditions  and  restrictions  set 
forth  in  the  dispositive  clause. (p)  These  decisions  would  neces- 
sarily rule  the  question  as  to  the  necessity  of  double  transcription 
in  renewals  of  the  investiture  ;  but,  as  we  have  seen,^)  the  neces- 
sity of  engrossment  in  such  instruments  has  been  superseded  by 
statute  ;  and  in  modern  conveyances,  by  way  of  registered  disposi- 
tion, a  simple  reference  in  the  dispositive  clause  to  the  conditions 
of  the  recorded  entail  is  the  only  intimation  required.  As  to  in- 
struments of  transmission  and  infeftments  anterior  to  the  convey- 
ancing statutes,  it  is  sufficient  to  observe  that  each  writ  forming  a 
part  of  the  feudal  progress  must  have  contained  the  clauses  in  ques- 
tion at  length. (r) 

1073.  We  have  already  had  occasion  to  examine  the  authorities  Reference  to 
which  prove  that  an  entail  is  invalid  when  the  restraining  clauses  SnderThe11  M 
are  not  set  forth  in  the  actual  deed  of  entail,  but  merely  referred  to  statute. 

as  existing  in  a  prior  settlement.  («) 

1074.  Any  material  variance  between  the  transcription  of  the  Material  van- 
conditions  and  restraining  clauses  in  the  title  of  the  heir  in  posses-  ^scrip^  0f 
sion  and  the  clauses  of  the  actual  entail  was  held  to  be  equivalent tb?  cl*™ea  ^ui' 

*#  valent  to  omis- 

to  a  failure  to  insert  the  clauses,  which  left  the  estate  open,  in  terms  sion  to  insert. 
of  the  Act  1685,  to  adjudication  for  the  debts  of  the  heir  in  posses- 
sion.^) The  entail,  however,  was  held  to  subsist,  quoad  the  residue 
of  the  estate  ;  and  even  where  possession  was  had  for  the  prescrip- 
tive period  upon  a  defective  investiture,  which  referred  to  the  deed 
of  entail  as  the  title  of  possession,  the  heirs  were  held  to  be  bound 
to  make  up  titles  in  terms  of  the  entail ;  and  lands  acquired  in  ex- 
cambion,  under  the  Montgomery  and  Kosebery  Acts,  were  held  to 
be  secured  from  diligence  by  words  of  reference  in  the  contract  to 
the  clauses  of  the  deed  of  entail,  (u) 

(n)    Murray   Kynnynmound,    1744,    M.  (r)   Viscount  of  Oarnock  v.  Heirs  of  En- 

16,380;  Porterfieldv.Corbett,  10  Dec.  1841,  tail.  1725,  M.  16,596;   Murray  Kynnyn- 

4  D.  234.  mound,  supra. 

(o)  M.  16,380.  (*)  Supra,  sect.  1. 

(p)  Earl  of  Buchan  v.  Er shine,  23  June  (t)  Holmes  <j*  Campbell  v.  Cuninghame,  13 

1842,  4  D.  1430  ;  21  Feb.  1845,  4  Bell,  22.  Feb.  1851.  18  D.  689. 

(q)  Supra,  §1009.  note  (k).  (u)  Cuninghame  s  Trs.  v.  Cuninghame,  20 
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otaf.  mn.         1075.  What  is  to  be  held  a  material  discrepancy  is  a  question  of 


erepaiicy. 


What  held  to  be  construction  as  to  which  no  general  rule  can  be  laid  down.  In  Holmes 
*  mat*,diJiri"  v-  Cuningkame^x)  omissions  in  the  recital  of  a  resolutive  clause  were 
held  to  be  material,  although  the  words  actually  inserted  were  suffi- 
cient to  constitute  an  effectual  resolutive  clause.  The  destination 
(which  exists  inferentially  in  every  restraining  clause)  is  obviously  a 
material  point,  yet  the  omission  of  the  words  "  of  the  body  "  in  the 
recital  of  a  destination  to  "  heirs  whatsoever  of  the  body,"  wTas  held 
immaterial  in  Stirling  v.  Moray ,(y)  on  the  ground  that  u  heirs  what- 
soever" in  the  charter  was  a  flexible  expression  which  fell  to  be 
construed  by  the  terms  of  the  entail  upon  which  it  proceeded.  The 
omission  of  the  word  "  irritant"  in  the  notary's  narrative  stating 
that  he  gave  sasine  subject  to  the  clauses  prohibitory  and  resolutive, 
was  held  immaterial,  (z)  Under  the  43d  section  of  the  Entail 
Amendment  Act,  (a)  entails  invalid  in  regard  to  any  of  the  prohibi- 
tions, by  reason  of  defects  in  the  investiture,  are  to  be  deemed  in- 
valid as  regards  all  the  prohibitions.  This  provision  offers  a  strong 
temptation  to  the  fabrication  of  erasures  in  charters  ;  but  as  these 
documents  are  usually  in  the  hands  of  professional  agents  there  is 
not  practically  much  danger,  and  in  fact  there  are  only  three  cases 
reported  since  the  Act  in  which  entails  have  been  challenged  on 
the  ground  of  defects  in  the  investiture. 

1076.  II.  Registration  of  the  Entail. — The  Statute  requires, 
as  a  condition  to  the  entail  being  binding  upon  singular  successors, 
that  it  be  produced  to  the  Court  of  Session,  that  their  authority  be 
interponed  to  it,  and  that  it  be  recorded  in  a  register  kept  for  the 
purpose.  (6)  This  is  accomplished  by  presenting  a  petition  to  the 
Court  for  authority  to  record  the  entail,  which  is  produced  with  the 


Procedure  in 
application  for 
authority  to 
record. 


July  1852,  14  D.  1065 ;  sequel  of  preced- 
ing case. 

(z)  Holmes  <J*  Campbell  v.  Cuninghame, 
supra.  And  see  Norton  v.  Stirling,  22  March 
1865,  2  Macq.  205,  as  to  a  similar  error  of 
transcription  in  the  record  of  the  Register 
of  Tailzies. 

(y)  Stirling  v.  Moray,  28  May  1845,  7 
D.  640.  It  is  not  necessary  to  insert  in  the 
renewal  of  the  investiture  those  branches 
of  the  succession  which  have  already  failed, 
and  the  entail  is  not  challengeable  by  rea- 
son of  their  omission  ;  Lady  Hawarden  v. 
Dunlop,  24  March  1865,  8  Macph.  748. 

(z)  Borthwick  v.  OUusford,  16  Nov.  1868, 
16  D.  87.  This  case  raised  the  interesting 
question  whether  an  error  in  the  investi- 
ture, upon  which  no  attachment  for  debt 
has  followed,  is  cured  by  the  subsequent 


titles  being  correct  ?  The  error  in  question 
being  found  to  be  immaterial,  it  was  not 
necessary  to  consider  what  effect  was  due 
to  it  after  the  estate  had  passed  into  the 
possession  of  an  heir  whose  investiture  was 
correct 

(a)  11  &  12  Vict.,  cap.  86,  {  48. 

(6)  At  an  early  period  in  the  history  of 
entails,  it  was  settled  that  the  Statute  re- 
quired the  registration  of  settlements  exe- 
cuted prior  to  its  date,  in  order  to  their 
being  effectual  in  questions  with  singular 
successors;  Philip  v.  Earl  of  Rothes,  1768, 
M.  16,609,  16  Jan.  1761,  2  Pat.  62 ;  Lord 
Kinnaird  v.  Hunter,  1761,  M.  15,611;  18 
Feb.  1766,  2  Pat.  97  ;  Earl  of  Boeebery  v. 
Primroee,  1766,  M.  16,616,  8  April  1767,  8 
Pat.  651,  overruling  the  cases  of  Willison, 
M.  15,871,  and  Borthwick,  M.  16,664. 
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petition.  The  application  may  be  made  by  any  of  the  heirs-sub-  chap,  run. 
stitute,  and  it  is  granted  as  of  course.  And  where  an  application 
for  authority  to  record  an  entail  was  opposed  by  the  institute,  who 
declined  to  take  under  the  deed  of  entail,  it  was  ruled  that  the 
validity  of  the  entail  was  not  in  question  in  such  an  application, 
and  that  the  warrant  could  not  be  refused  when  applied  for  by  a 
party  claiming  under  the  deed.(c)  A  warrant  for  registration  can 
only  be  obtained  when  the  Court  is  actually  sitting.  An  estate  may 
thus  be  unavoidably  exposed  to  the  diligence  of  the  institute's  credi- 
tors during  a  vacation ;  and  in  a  competition  between  creditors  and 
heirs  claiming  under  the  settlement,  the  entail  dates  from  the  period 
of  actual  registration,  and  not  from  that  of  its  production  in  Court,  (d) 

1077.  The  proper  deed  to  be  recorded  is  the  actual  settlement  Deed  to  be  ro- 
of the  estate,  whether  the  form  of  the  deed  is  that  of  a  regular  dis-  deedconstitoting 
position  with  feudal  clauses,  or  procuratory  of  resignation,^)  or  J^J^S^ 
merely  a  disposition  of  the  personal  fee.(/)     It  is  not  necessary  tination. 
that  the  deed  of  entail  should  form  part  of  the  feudal  title,  and  Fife.  ' 
where  it  is  a  personal  deed,  the  charter  or  other  instrument  by 
which  the  estate  is  feudalized  does  not  require  to  enter  the  regis- 
ter,^) nor  will  the  registration  of  a  charter  with  restraining  clauses, 
as  part  of  the  entail,  obviate  the  objection  that  in  the  actual  settle- 
ment the  fetters  are  only  imposed  by  reference.  (A)    Deeds  of  nomi- 
nation of  heirs,  and  other  alterations  of  the  settlement  executed 
under  reserved  powers  must  be  recorded  in  the  Eegister  of  Tailzies, 
otherwise  the  lands  are  not  effectually  entailed  in  a  question  with 
purchasers,  (t)     An  entail  in  the  form  of  a  general  disposition  can- 
not bind  creditors;  and  therefore,  where  an  entailer,  besides  the 
lands  specially  disponed,  conveys  all  his  other  lands  and  heritages 
subject  to  the  fetters  of  the  entail,  and  titles  are  made  up  under  the 
entail  to  the  lands  not  specially  disponed,  upon  which  possession  is 
had  for  the  prescriptive  period,  these  are  nevertheless  subject  to  the 
onerous  deeds  of  the  heir  in  possession,  because  they  are  not  men- 

(<?)  Gilmoury.  Gilmour,  6  Dec.  1856,  19  be  recorded  as  an  "original  tailzie"  by 

D.  184.  one  of  "  his  Majesty's  subjects/'  was  beld 

(d)  Williamson  v.  Sharp,  8  Dec.  1861, 14  to  be  obviated  by  a  private  Act  of  Parlia- 
D.  127.  ment. 

(e)  Irvine  v.  Earl  of  Aberdeen,  1772,  M.  (h)  Forbes  ▼.  Qammell,  supra. 
"Tailzie,"  App.  No.  1  ;  16  April  1777,  2  (t,  Earl  of  Mansfield  v.  Stewart  (Logie- 
Pat.  419;  Lord  Forbes  v.  Gammell,  14  May  almond),  28  May  1844,  6  D.  1078,  8  July 
1868,  20  D.  917.  1846,  6  Bell,  189 ;  Montgomerie  v.  Earl  of 

(/)  Earl  of  Fife  v.  Duff,  opinion  on  re-  Eglmton  (Skelmorlie),  22  Jan.  1842,  4  D. 

mit,  20  March  1862,  24  D.  986 ;  judgment  426  ;  18  Aug.  1848,  2  Bell,  149 ;  Inglis  v. 

27  March  1862,  4  Macq.  469.  Inglis,  18  Not.  1861,  14  D.  64 ;  10  May 

(g)  Earl  of  Fife  v.  Duff,  supra.  In  Stir-  1868, 16  D.  (Ap.  Ca.)  44.  And  see  Broom- 
ling  ▼.  Moray,  28  May  1846,  7  D.  640,  the  field  v.  Paterson  (Eccles),  1784,  M.  15,618; 
objection  that  a  Crown-Charter  could  not  19  May  1786,  8  Pat.  50. 
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chap,  xxxii.  tioned  by  name  in  the  Register  of  Tailzies  as  the  Act  requires,  (i) 
But  an  entail  general  is  held  to  be  binding  inter  keredes,  and  it 
should  seem  that  such  a  general  disposition  is  equivalent  to  an 
obligation  to  execute  an  entail  which  the  entailer's  heir  might  be 
compelled  to  fulfil.  (?) 
Not  nwmrr  1078.  It  would  appear  that  a  deed  in  the  form  of  a  new  entail, 

to  record  deed  .  L  .  . 

propelling  sue-  but  being  in  substance  a  mere  propelling  of  the  succession, (m)  or 
cetSng  original  renewal  of  the  investiture,  is  not  regarded  as  a  deed  of  alteration, 
destination.        an(j  nee(j  not  be  recorded.     Of  this  nature  was  the  settlement  of 

the  entailed  estate  in  the  case  of  Gartmore.(n)  William  Graham,  the 

institute  or  first  heir,  inherited  the  estate  of  Gartmore  and  the  lands 

of  Culbowie  from  his  father  under  distinct  entails,  the  entail  of 

Gartmore  having  been  recorded  by  the  father.     In  order  to  bring 

the  lands  of  Culbowie  within  the  investiture  of  the  principal  estate, 

William  Graham  expede  an  instrument  of  resignation  of  both  estates 

for  new  infeftment  under  the  conditions  and  restraining  clauses  of 

the  grant.    Upon  the  resignation  thus  made,  a  Crown  Charter  was 

obtained,  which  set  forth  the  fact  that  there  were  two  entails,  but 

did  not  repeat  in  duplicate  the  clauses  that  were  identical  in  both. 

The  subsequent  titles  were  in  terms  of  the  charter.     The  entail  of 

Culbowie  was  never  recorded,  and  so  far  as  regarded  that  estate  the 

entail  was  not  binding  upon  creditors.    But  as  regards  the  estate  of 

Gartmore,  it  was  held  that  the  instrument  of  resignation,  and  the 

charter  consequent  upon  it,  did  not  constitute  a  new  settlement  ; 

that  these  instruments  had  no  other  operation  than  to  bring  the 

other  lands  within  the  investiture ;  and  that  the  entail  of  Gartmore 

still  rested  upon  the  recorded  disposition. 

Unrecorded  deed        1079.  The  case  of  Norton  v.  Stirling, (o)  in  the  first  branch,  set- 

dow^ot^vaii.  ^ec*  an  interesting  point  in  reference  to  the  registration  of  instru- 

date  substitu-     ments  supplementary  to  deeds  of  entail.     The  maker  of  the  entail, 

to  those  affected  in  the  exercise  of  a  reserved  power,  revoked  the  nomination  of  an 

Norton  ▼.  '      heir,  but  the  deed  of  revocation  was  never  recorded.     An  action 

Stirling.  wagj  jn  consequence,  brought  by  a  creditor  of  an  heir-substitute,  to 

have  his  debt  constituted  against  the  estate,  on  the  ground  that  the 

whole  settlement  had  not  been  recorded  in  the  Eegister  of  Tailzies. 

(*)  King  v.  Earl  of  Stair,  28  Feb.  1844,  entail,  but  the  object  and  effect  of  which 
6  D.  821 ;  80  April  1846,  6  Bell,  82.  was  simply  to  subject  to  the  fetters  of  the 
(I)  DalrympU  v.  Earl  of  Stair,  10  March  original  entail  lands  formerly  held  pro  in- 
1844,  8  D.  887,  as  explained  by  Lord  diviso,  but  now  divided,  was  held  not  to 
Cottenham  in  King'*  case,  5  Bell,  104.  constitute  a  new  settlement ;  and  posses- 
Cm)  Turnbull  v.  Hay  Newton,  29  June  sion  on  it  for  forty  years  not  to  extinguish 
1886,  14  Sh.  1031.  the  original  settlement;  Stewart  v.  Nicol> 

(n)  Graham  v.  Bontine,  2  March  1837»  15  ton,  2  Dec.  1869,  22  D.  73. 

Sh.  711 ;  6  Aug.  1840,  1  Rob.  347.     So  (o)  Norton  v.  Stirling,  6  July  1862,  14 

also  an  unrecorded  doed  in  the  form  of  an  D.  944  ;  22  May  1866,  2  Macq.  206. 
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It  was  held  in  the  Court  of  Session,  that  the  objection  did  not  affect  chap,  mil. 
the  destinations  antecedent  to  that  in  which  the  alteration  was 
made,  and  that  as  the  heir  displaced  by  the  deed  of  revocation  was 
an  heir  who  could  not  have  come  in  until  after  the  heir  in  posses- 
sion, the  latter  was  sufficiently  restrained  by  the  registration  of  the 
deed  of  entail.  Lords  Cranworth  and  St  Leonards,  by  whom  the 
case  was  heard  on  appeal,  having  differed  in  opinion,  the  judgment 
of  the  Court  of  Session  was  affirmed.  In  the  same  case,  it  was 
ruled  that  the  registration  of  the  entail  was  not  invalidated  by  rea- 
son of  a  mis-recital  of  the  destination  in  the  petition  for  authority 
to  register;  nor  by  an  error  in  the  transcription  of  the  deed  into 
the  books  of  the  record,  which  consisted  in  the  substitution  of  the 
words  "  fail  to  neglect"  for  "  fail  or  neglect "  in  the  resolutive  clause 
of  the  entail,  (p)  The  settlement  should  be  recorded  entire,  not- 
withstanding that  a  part  of  the  estate  has  been  previously  sold.(g) 

1080.  The  consequences  of  omission  to  record  the  entail  differ  Effect  of  omis- 

. .  ,        - .  .  .     .    -   -,  .    -   -,  ,  .     sion  to  record 

according  as  the  disponee  m  possession  is  lnfett  or  uninteit ;  and  in  an  entail, 
the  latter  case  there  is  a  further  distinction  depending  on  whether 
he  possesses  by  the  title  of  apparency,  or  upon  the  personal  title  of 
the  entail.  These  consequences,  in  relation  to  the  rights  of  credi- 
tors and  singular  successors,  are  explained  in  the  next  sub-division 
of  the  section,  (r) 

1081.  Where  an  entail  is  made  in  derogation  of  an  existing  en-  Prescriptive 
tail,  and  is  not  recorded,  and  possession  is  had  upon  the  new  settle-  Sm^rdedTn- 
ment  for  the  prescriptive  period,  the  original  entail  is  extinguished  ^hteoiTKir^8 
by  adverse  possession,  and  the  heir  in  possession  at  the  end  of  the  pre-    j£tu^. 
scriptive  period,  acquires  an  unchallengeable  title  under  the  unre-  recorded  entail. 
corded  entail,  which  is  equivalent  to  an  estate  in  fee-simple. («)*  Prior 

to  the  elapse  of  the  prescriptive  period,  it  is  in  the  power  of  any  of 
the  heirs-substitute  under  the  original  settlement  to  bring  the  subse- 
quent settlement  under  reduction,  whether  it  be  a  real  or  a  personal 
right,  and  thus  to  prevent  prescription  running  upon  it.  (J)  And  an 
heir-substitute  can  always  prevent  the  acquisition  of  a  fee-simple 
title  by  prescriptive  possession  on  a  valid  but  unrecorded  entail,  by 
having  it  recorded  under  the  authority  of  the  Court  of  Session. 

(p)  On  this  point  in  the  case  see  the  1846, 6  Bell,  139 ;  Inglis  v.  Inglis,  10  May 

speech  of  Lord  Chancellor  Cranworth,  2  1863,  15  D.  (Ap.  Ca.)  44.    In  the  case  of 

Macq.  p.  211  et  seq.  Stewart  v.  Nicolxm,  2  Dec.  1869,  22  D.  72, 

(q)  Moore,  Petr.,  28  Not.  1821,  1  Sh.  the  deed  alleged  to  be  the  title  of  posses- 

178.  N.  E.  164.  sion  was  held  not  to  be  a  new  settlement ; 

(r)  Infra,  \  1084  et  teg.  consequently,  the  rule  stated  in  the  text 

(«)    Montgomerie  v.   Earl   of   Eglinton  was  not  applicable. 

(Skelmorlie),  18  Aug.  1848,  2  Bell,  149 ;  (t)  Stewart  v.  NicoUon,  2  Dec.  1859,  22 

Stewart  ▼.  Stewart  (I*giealmond),  8  July  D.  72  (4th  point). 

VOL.  I.  2  N 
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CHAP.  XXX1T. 

Unrecorded  en- 
tail is  binding 
infer  keredes; 


and  bars  ^ratni- 
tons  provisions 
in  excess  of  the 
powers  which  it 
confers. 


Entail  personal 
may  be  feuda- 
lized by  adjudi- 
cation or  con- 
veyance from 
the  heir. 


1082.  An  unrecorded  entail  is  binding  inter  heredes  ;  in  other 
words,  it  is  a  bar  to  acts  of  gratuitous  alienation,  (u)  This  proposi- 
tion is  assumed  in  all  the  modern  decisions ;  and,  in  the  last  century, 
it  was  even  supposed  that  the  next  heir-substitute  would  have  a 
claim  of  damages  against  the  heir  in  possession  for  his  breach  of  the 
prohibitions,  or  at  least  a  right  to  require  the  re-investment  of  the 
consideration-money,  (x)  This  point  underwent  very  deliberate 
consideration  in  the  Skelmorlie  case,(y)  where  it  was  held  to  be 
ruled  by  the  judgment  of  Lord  Eldon  in  the  cases  of  Ascog  and 
Tillicoultry,  in  reference  to  entails  defective  in  the  prohibitions.  It 
would  appear,  therefore,  that  the  disponee  under  an  unrecorded  deed 
of  entail  may  sell  the  estate  and  appropriate  the  price  to  his  own  use, 
and  that  the  heirs-substitute  have  no  means  of  legal  redress,  (z) 

1083.  Since  the  conditions  of  an  unrecorded  entail  are  obliga- 
tory upon  the  heirs,  they  will  be  effectual  to  bar  provisions  to 
younger  children  unless  where  these  are  granted  for  onerous  causes, 
as  in  the  case  of  marriage-contracts  ;(a)  and  also  to  bar  postnuptial 
provisions  to  wives,  which,  in  so  far  as  they  exceed  a  rational  and 
suitable  provision,  are  deemed  gratuitous,  (b)  Where  the  entail 
authorises  the  granting  of  provisions  to  a  definite  extent,  provisions 
granted  in  excess  will  be  restricted  in  terms  of  the  power,  (c) 

1084.  III.  Entails  standing  on  Personal  Titles. — We  have 
seen(d)  that  an  entail  may  be  made  by  a  proprietor  possessing  on  a 
personal  title;  that  such  a  deed,  although  containing  no  feudal 
clauses,  has,  when  recorded,  all  the  attributions  of  a  perfect  entail, 
and  that  a  title  under  it  may  be  completed  by  conveyance  from 
the  heir-at-law,  or  adjudication  directed  against  him.  A  more  usual 
case  of  an  entail  personal  is  where  the  entail  contains  within  it  the 
clauses  necessary  for  the  completion  of  a  title  by  infeftment,  but  the 
disponee  possesses  on  the  unrecorded  disposition.     The  law  in  rela- 


(u)  The  law  in  relation  to  unrecorded 
entails  is  not  altered  by  the  Entail  Amend- 
ment Act. 

(x)  Douglas  v.  Strathnavtr,  26  Feb.  1730, 
1  Pat.  82 ;  and  see  WiUison  v.  Callcndcr, 
1724,  M.  15,869  and  16,871 ;  Hall  v.  Cassie, 
1726,  M.  15,878. 

(y)  Monigomerie  v.  Earl  of  Eglinton,  18 
Aug.  1848,  2  Bell,  149. 

(z)  But  where  a  settlor  conveys  his  es- 
tate to  trustees  upon  trust  to  execute  and 
record  an  entail,  and  they  fail  to  record  it, 
and  wilfully  allow  the  heir  to  contract  debt 
on  the  security  of  the  estate,  the  trustees 
may  be  responsible  for  a  breach  of  trust. 
The  case  of  Brock  v.  Speirs,  10  June  1845, 


7  D.  858,  was  of  this  nature ;  but  as  the 
substitute  at  whose  instance  the  security 
was  sought  to  be  reduced,  had  incurred  a 
general  representation  of  the  contravener, 
it  was  held  that  he  had  no  title  to  sue. 

(a)  See  chapter  23  (Marriage-Contract 
Provisions). 

(b)  Noble  v.  Dewar,  1758,  M\  16,606. 

(c)  MatgiU  v.  Law,  1798,  M.  15,451.  As 
to  whether  an  unrecorded  entail  is  ef- 
fectual to  exclude  terce,  see  Anderson  v. 
Wishart,  1715,  M.  18,570. 

{d)  Earl  of  Fife  v.  Duff,  27  March  1863, 
4  Macq.  469,  commented  on  supra  (chap- 
ter 81,  section  1). 
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tion  to  entails  personal  is  embraced  in  the  three  following  proposi-   chap.  xxxn. 
tions : — 

1085.  (1)  Where  the  institute  or  heir  of  entail  possessing  on  Estate  taken 
a  personal  title  is  also  the  apparent  heir,  or  heir  of  line  of  the  en-  entail fyhe!* 
tailer,  the  estate  is  subject  to  adjudication  for  debts  contracted  by  ^^Lealedon 
such  heir  or  institute  before  the  entail  was  recorded,  (c)     Apparency  apparency, 
being  a  quasi-public  title,  creditors  are  entitled  to  ascribe  the  pos-   ' 
session  to  that  title  rather  than  to  an  entail  which  has  not  been 
published  in  terms  of  the  Statute,  and  of  which  they  are  not  neces- 
sarily cognisant.    If  the  person  possessing  on  apparency  is  institute, 

his  debts  will  transmit  against  the  estate  without  service  and  with- 
out his  having  been  three  years  in  possession. 

1086.  (2)  To  protect  the  estate  from  adjudication  for  the  debts  what  is  requi- 
of  a  disponee  who  is  apparent  heir  of  the  entailer,  it  is  not  enough  S^^towof 
that  the  entail  is  recorded  in  the  Eegister  of  Tailzies.     Infeftment «» apparent  heir, 
must  be  taken  upon  the  entail  prior  to  the  institution  of  an  action 

of  adjudication.  The  Statute  requires  publication  of  the  conditions 
and  restraining  clauses  of  the  deed  both  in  the  Eegister  of  Tailzies 
and  the  Sasine  Eegister ;  and  the  entail  is  not  binding  on  credi- 
tors until  both  these  requisites  have  been  fulfilled.  Where  the 
registration  in  the  Eegister  of  Tailzies  precedes  the  registration  for 
infeftment,  the  latter  has  a  retrospective  operation,  and  secures  the 
estate  against  all  debts,  whensoever  contracted,  on  which  real  dili- 
gence has  not  been  used.(/)  Where,  on  the  contrary,  the  infeft- 
ment precedes  the  registration  in  the  Eegister  of  Tailzies,  the  latter 
has  a  retrospective  effect  only  upon  debts  anterior  to  the  date  of  the 
infeftment,  and  which  are  not  the  subject  of  real  diligence ;  but  it 
has  no  such  effect  in  relation  to  purchasers  (g)  or  creditors(A)  con- 


(e)  Douglas  v.  Stewart,  1765,  M.  15,616; 
Russell  v.  Ross's  CV*.,  1792,  M.  10,800.  In 
the  same  circumstances,  the  apparent  heir 
may  also  bring  the  estate  to  a  judicial  sale 
for  the  entailer's  debts,  under  the  Statute; 
Mitchell  v.  Tarbutt,  4  Feb.  1809,  F.O. 

(/)  This  proposition  was  established  by 
the  opinions  of  the  judges  in  the  case  last 
cited,  as  reported  (under  the  name  of 
Pierse  v.  Russell)  in  Bell's  Oct.  Ca.  p.  166. 
By  an  extension  of  the  principle,  the  infeft- 
ment of  an  heir-substitute  (the  entail  being 
also  recorded)  secures  the  estate  against  the 
debts  of  the  institute  and  heir-apparent  of 
the  entailer ;  Dickson  v.  Symet  24  Feb. 
1801,  M.  "  Tailzie,"  App.  No.  7.  In  such 
cases  there  is  no  passive  representation  in 
respect  of  the  debts  of  the  apparent  heir ; 
because  the  Statute  postpones  his  creditors 


to  those  of  the  person  last  infeft,  and  also  to 
those  of  the  person  who  enters  (Stat.  1695, 
cap.  24).  Now,  the  conditions  of  the  en- 
tail, when  perfected  by  registration  and 
infeftment,  are  obligations  binding  on  the 
heir  who  enters,  and  therefore  entitled  to 
precedence  under  the  Statute. 

{g)  Grahame  v.  Grahame,  10  Dec.  1818, 
8  Sh.  281 ;  6  Oct.  1881,  5  W.  &  S.  759. 

(A)  Grahame  v.  Grahame' s  Crs.,  1795,  M. 
15,440 ;  SmoUet's  Crs.  v.  Smollet,  14  May 
1807,  M.  "Tailzie,"  App.  No.  12;  Munro 
v.  Drummond,  30  Aug.  1881,  6  W.  &  S. 
859.  Where  the  liability  consists  of  a 
fluctuating  balance  due  on  a  bank  account, 
the  account  is  to  be  regarded  as  closed  on 
the  day  that  the  entail  is  recorded.  If  at 
that  date  there  is  a  balance  on  th6  whole 
transactions  in  favour  of  the  heir  of  entail 
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CRAP.  XXXII. 


Distinction  be- 
twttn  apparent 
heirs  infeft  and 
oninfeft. 


Heir  of  entail 
not  alioqui  tut- 
ratfurtM  bound 
by  personal 
entail. 


trading  after  iufeftment  and  before  registration.  The  last-men- 
tioned debts,  contracted  in  the  interval  between  infeftment  and  re- 
gistration, although  wholly  unsecured,  are  in  the  same  position  as 
entailer's  debts,  and  may  be  made  the  ground  of  adjudication  at 
any  time. 

1087.  It  is  not  very  easy  to  give  an  explanation  of  the  distinc- 
tion that  will  stand  the  test  of  strict  criticism  ;  but  it  may  be  said 
to  depend  on  this  principle,  that  an  heir  infeft  on  an  unrecorded 
entail  is  in  law  regarded  as  a  fee-simple  proprietor,  and  that  credi- 
tors are  entitled  to  rely  on  the  title  shown  by  the  records ;  while  an 
apparent  heir,  having  no  vested  interest  in  the  estate,  if  he  con- 
tracts debt,  does  so  on  his  personal  credit  only.  The  distinction 
was  at  one  time  doubted,  but  it  was  finally  settled  by  the  case  of 
Munro  v.  Drumniond,  cited  below,  (t)  The  position  of  a  creditor  or 
singular  successor  is,  apparently,  not  affected  by  his  knowledge  of 
the  entail,  (k) 

1088.  (3)  Where  the  heir  or  institute  in  the  entail  is  not  the 
heir  of  line,  and  has  no  other  title  of  possession  than  a  personal  en- 
tail, the  restraining  clauses  are  effectual  to  protect  the  estate  against 
his  acts  and  deeds,  and  are  binding  upon  creditors, (0  singular  suc- 
cessors, (m)  and  tenants. (n)  In  a  question  with  the  disponee  in 
possession  on  a  personal  title,  the  prohibitions  are  binding  as  con- 
ditions of  the  grant ;  in  questions  with  singular  successors  they  are 
binding,  on  the  general  principle  that  the  creditor  or  assigneee  can 
only  take  the  personal  right  tantum  et  tale,  or  as  it  exists  in  the 
person  of  the  cedent. 


SECTION  IV. 


CONSEQUENCES  OF  INCURRING  AN  IRRITANCY. 

irritancy  must         1089.  By  the  Statute  1685  "  the  next  heir  of  tailzie  may,  im- 

be  established  j*    j.   i  x  x»  jix  xi_  i?  j 

by  decree  in  the  mediately  on  contravention,  pursue  declarators  thereof,  and  serve 

contravener.he    heir  *°  ^im  w^o  ^ied  last  infeft  in  the  fee  and  did  not  contravene, 

without  necessity  anyway  to  represent  the   contravener."    It  is 

therefore  necessary  that  the  contravention  should  be  established  by 

decree  before  the  succession  can  open  to  the  next  substitute.     It  is 


the  estate  will  not  be  liable  for  subsequent 
advances;  Rou  v.  Drummond,  8  March 
1841,  8  D.  698.  And  see  Ferrier  v.  Duke 
of  Roxburgh*,  10  Dec.  1818,  F.C. 

(t)  See  Bell's  lUustr.  vol.  2,  p.  876. 

(k)  See  WMiamtonv.  Sharp,  8  Dec.  1851, 
14  D.  127. 

({)  Denham  v.  BaiUie  (Weitihield  case), 
5  June  1738,  1  Cr.  St.  &  Pat.  113;  CarU- 


ton's  Crt.  v.  Gordon,  1753,  M.  10,258 ;  Syme 
v.  Dewar,  1808,  M.  15,619.  In  the  last  of 
these  cases  the  principle  was  applied,  al- 
though the  institute  had  been  infeft  upon 
a  prior  settlement  declared  revocable,  and 
actually  revoked  by  the  personal  entail. 

(m)  Crt.  of  Carleion  v.  Gordon,  supra. 

(n)  CkUholm  v.  McDonald,  27  Feb.  1800, 
M.  "  Tailzie,"  App.  No.  6. 
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settled  law  that  a  declarator  of  irritancy  cannot  be  brought  after  ohap.  xxxh. 
the  death  of  the  contravener,  even  where  the  deed  declares  that  he 
shall  forfeit  for  himself  and  his  descendants  ;(o)  though,  if  it  were 
instituted  in  his  lifetime,  the  action  may  be  transferred  against  his 
representatives,  and  prosecuted  to  a  conclusion  after  his  death,  (p) 
This  rule  applies  to  all  acts  done  or  suffered  by  the  heir  of  entail, 
in  contravention  of  the  statutory  prohibitions  of  the  entail,  or  of 
any  other  conditions  or  prohibitions  to  which  the  irritant  and  re- 
solutive clauses  are  applicable.  A  clause  of  devolution,  applicable 
to  the  event  of  the  heir  succeeding  to  an  estate  or  title,  takes  effect 
ipso  facto  on  the  occurrence  of  the  event  in  question.  Such  clauses 
are  effectual  as  conditions  of  the  destination ;  and  as  the  devolu- 
tion does  not  take  place  in  consequence  of  any  act  of  the  heir,  it  is 
not  necessary  that  a  declarator  should  be  brought  either  for  the 
purpose  of  establishing  the  right  of  the  next  substitute,  or  for  di- 
vesting the  heir  in  possession,  (q) 

1090.  Until  the  passing  of  the  Entail  Amendment  Act,  it  was  irritancy  does 
an  unsettled  question  whether  the  decree  declaring  the  irritancy  previousf/ac-*8 
operated  retrospectively,  so  as  to  invalidate  acts  done  after  the  con-  ^!|J^«^ 
travention,  but  before  decree,  which  are  competent  to  an  heir  of  *he  e**"1- 
entail  in  possession,  e.g.,  the  granting  of  provisions  under  reserved 
powers,  (r)  or  the  creation  of  securities  restricted  to  his  life  interest.  (*) 

By  this  Act  (t)  it  is  enacted,  "  That  no  irritancy  committed  or  that 
may  be  committed  by  any  heir  of  entail  in  possession  of  an  entailed 
estate  in  Scotland  shall  operate  to  set  aside,  impair,  or  in  any  way 
affect,  directly  or  indirectly,  in  the  person  of  any  purchasers  or  bona 
fide  onerous  creditors,  any  conveyances,  deeds,  or  securities  granted 
in  reference  to  such  estate,  or  the  rents  thereof,  prior  to  the  execu- 
tion of  the  summons  of  declarator  on  which  decree  in  respect  of 
such  irritancy  shall  proceed,  and  not  invalid  as  being  inconsistent 
with  the  provisions  of  the  entail  under  which  such  estate  is  held." 

1091.  The  defender  may  purge  the  irritancy  by  performing  acts  purgation  of 
omitted,  and  revoking  deeds  granted  in  contravention  of  the  entail, lrntancies- 


(o)  Maxwell  v.  Maxwell,  15  Dec.  1848, 
6  D.  265;  affirmed  13  July  1846,  6  Bell, 
165;  Gordon  v.  King's  Advocate,  1750,  M. 
4728,  6  Br.  Sup.  782 ;  FuUerton  v.  Dal- 
rymple  (second  Bargany  case),  20  June 
1825, 1  W.  &  8.  410,  and  see  1  Sh.  (Ap. 
Ca.)  266,  and  1  W.  &  S.  Appx.  No.  2; 
Gordon  v.  Gordon,  1749,  M.  16,384. 

(p)  Stewart  v.  Denham  (Westshiells). 
1726,  M.  7276. 

(q)  Viscountess  Uawarden  v.  Elphinstone's 


Tr.,  2  Feb.  1866,  4  Macph.  858,  and  see 
M.  15,559. 

(r)  See  Lothian  v.  WiUison,  1726,  M. 
16,654. 

O)  Bontine  v.  Graham,  2  March  1887, 
15  Sh.  711.  In  a  subsequent  branch  of 
the  case  it  was  held  that  the  heir  obtaining 
declarator  of  irritancy  had  a  good  action 
for  the  rents  accruing  in  the  interval  be- 
tween the  incurring  of  the  irritancy  and 
the  decree,  20  Dec.  1888,  1  D.  286. 

(0  11  &  12  Vict.  cap.  86,  J  40. 
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Effects  of  redac- 
tion and  decla- 
ratory decree 
distinguished. 


cbaf .  xxxn.  and  that  at  any  time  before  decree  is  pronounced.  In  the  case  of 
a  contravention  by  way  of  alienation  or  contraction  of  debt,  the 
concurrence  of  the  purchaser  or  creditor  is  obviously  necessary  to 
enable  the  heir  to  make  restitution,  (u)  It  was  long  doubted  whe- 
ther a  contravention  of  an  entail  by  making  up  titles  in  fee-simple, 
was  an  irritancy  which  the  heir  was  entitled  to  purge,  but  the  point 
was  at  length  settled  in  favour  of  the  contravenes  (a;) 

1092.  It  is  necessary  to  distinguish  between  the  remedies  of  re- 
duction and  declarator  of  irritancy.  The  former  is  competent  at 
any  time,  even  after  the  death  of  the  heir  whose  deed  or  contract 
is  sought  to  be  reduced ;  and  the  action  cannot  be  stayed  by  a  judi- 
cial offer  of  restitution,  (y) 

1093.  Any  heir-6ubstitute,  however  remote,  is  entitled  to  pur- 
sue a  declarator  of  contravention,  (z)  As  already  mentioned,  the 
action  must  be  brought  against  the  heir  by  whom  the  contraven- 
tion was  committed.  Action  may  accordingly  be  maintained  against 
an  heir  possessing  on  the  title  of  apparency,  (a)  If  the  deed  de- 
clares that  the  contravener  shall  forfeit  for  himself  and  his  descend- 
ants, it  is  generally  understood  that  the  condition  is  effectual  to  the 
full  extent  unless  an  offer  of  purgation  is  made  ;(b)  but  where  de- 
scendants are  not  mentioned,  the  effect  of  forfeiture  is  merely  to 
propel  the  succession  to  the  next  heir  under  the  destination. 


Title  to  pursue 
declarators  of 
contravention. 


(«)  See  Hamilton  Gordon  v.  Gordon, 
1748,  M.  7281 ;  Rots  y.  Munro,  1766,  M. 
7289. 

(x)  Abernethie  v.  Forbes  (Balbiihan)  17 
Jan.  1835,  18  Sh.  263 ;  Abernethie  y.  Gor- 
don, 20  June  1887,  15  Sh.  1167. 

(y)  Stewart  v.  Nicoleon,  2  Dec.  1869,  22 
D.  78 ;  and  see  Duke  of  Queeneberry's  Exrt. 


y.  Duke  of  BuccUuch,  6  July  1820,  F.G.; 
dicta  in  Maxwell  y.  Maxwell,  6  Bell,  166. 

(*)  Dundat  v.  Murray,  1774,  H.  16,480; 
Simeon  v.  Lord  Home,  1697,  VL  15,368. 

(a)  Stewart  v.  Denholm,  1726,  M.  7275. 

(6)  See  on  this  point  Mackay  y.  Dal- 
rymple,  1798,  M.  11,171,  and  Mr  Sandford's 
observations,  Tr.  on  Entails,  pp.  446-6. 
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CHAPTER  XXXIII. 


OF  THE  ESTATE  OP  AN  HEIR  OF  ENTAIL. 


I.  Restraints  on  the  Power  of  the  Heir  as 
Proprietor. 


II.  Liability  of  the  Estate  for  Entailer's 
Debts  and  Real  Burdens. 


SECTION  I. 
RESTRAINTS  ON  THE  POWER  OF  THE  HEIR  AS  PROPRIETOR. 

1094.  An  heir  or  institute  of  entail  is  held  to  be  a-fiar,  and  takes  ?e^f^aajJ 
an  estate  in  fee  under  the  tailzied  destination,  being  subject  to  no  ject  only  to  the 
other  restrictions  in  the  exercise  of  his  proprietory  rights  than  such  SedVthe81* 
as  are  expressed  in  the  prohibitions  of  the  deed  of  entail.     The  re- entaiL 
strictions  required  by  the  Statute  are  of  a  general  character,  and 
apply  to  all  deeds  falling  within  the  three  categories— of  alienation, 
contraction  of  debt,  and  alteration  of  the  succession.    But  the  prin- 
ciple of  interpretation  applied  to  the  Statute  1685  enabled  entailers 
(without  exposing  the  entail  to  objections  affecting  its  validity)  to 
constitute  exceptions  to  the  prohibitions ;  and,  to  the  extent  to 
which  the  estate  was  excepted  from  their  operation,  it  was  held  to 
be  unentailed,  and  subject  to  the  debts  and  deeds  of  the  heir  in 
possession.     The  Entail  Amendment  Act  makes  no  change  in  this 
respect.    An  entailer,  moreover,  may,  and  indeed  is  authorised  by 
the  Statute  to  affect  the  estate  with  other  prohibitions  and  condi- 
tions than  those  specified  in  the  Statute ;  and  such  conditions  and 
prohibitions,  if  duly  fenced  with  irritant  and  resolutive  clauses,  are 
effectual  according  to  their  tenor. 

1095.  An  heir  of  entail  is  accordingly  entitled  to  do  every  act  Restraints  on 
competent  to  an  unlimited  fiar  which  is  not  prohibited  by  the  en-  ation*  l.  Waste; 
tail.     The  questions  which  have  arisen  with  respect  to  the  validity  Lase^^Feu- 
of  the  acts  and  deeds  of  proprietors  of  entailed  estates  have  relation  -ng  S1^^" 
chiefly  to  the  interpretation  to  be  given  to  the  statutory  prohibi- 
tion against  alienation,  (a)    They  may  be  divided  into  three  classes : 

(a)  A  conveyance  to  the  heir-presumptive,      to  be  struck  at  by  any  of  the  statutory  pro- 
so  as  to  propel  the  succession,  is  held  not     hibitions ;  Gordon**  Crt.  v.  Gordon,  1749,  M. 
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Powen  of  heir 
of  enUil  in  rela 
t  ion  to  catting 
timber. 


(1)  questions  relating  to  "  waste,"  as  cutting  timber,  working  mine- 
rals, and  the  like  ;  (2)  questions  relating  to  alienation  by  granting 
long  leases  ;  and  (3)  questions  relating  to  alienation  by  dispositive 
acts,  as  the  granting  of  feus  or  conveyances  in  security. 

1096.  (1)  An  heir  of  entail  is  not,  like  a  liferenter,  obliged  to 
a  use  of  the  estate  salva  ret  substantia.  He  may  cut  down  timber 
for  sale,  or  sell  the  growing  timber  on  the  estate  to  be  cut  down.(J) 
It  has  been  attempted  in  various  circumstances  to  restrain  the 
exercise  of  this  right,  as  the  cutting  of  unripe  wood,  of  ornamental 
timber,  or  wood  which  it  is  proper  in  a  due  administration  of  the 
estate  to  preserve  ;(c)  "  but,"  says  Professor  Bell,(d)  "  in  all  these 
cases  the  restraint  is  so  discretionary,  and  so  little  grounded  on  any 
settled  judicial  principle,  as  to  raise  great  doubts  whether  it  can  be 
enforced/'  The  cases,  however,  may  be  held  to  establish  the  rule, 
that  wood  necessary  for  the  shelter  and  ornament  of  the  mansion- 
house  is  protected  from  waste,  and  that  the  heirs-substitute  may 
interfere  by  interdict  to  prevent  injury  to  the  mansion-house  or  its 
accessories,  (e)  And  where  the  cutting  of  timber  is  expressly  re- 
strained by  the  prohibitions  of  the  entail,  effect  will  be  given  to  the 
will  of  the  entailer.  (/)  The  right  of  cutting  wood  passes  with  the 
estate ;  and  therefore,  if  an  heir  of  entail  should  die  pending  the 
execution  of  a  contract  for  cutting  timber,  his  executors  are  only 
entitled  to  the  value  of  the  trees  actually  cut  down  before  his 
death,  (g) 
Powers  of  heir  1097.  An  heir  of  entail  is  also  entitled  to  work  minerals ;  and  it 
Uo^totiM  rel*  is  n°fc  a  relevant  objection  to  the  use  of  the  right  that  they  are 
mfotriJi.0'  being  wrought  to  exhaustion.  Indeed,  it  is  clear  that  this  is  merely 
a  question  of  degree,  as  to  which  there  are  no  termini  habUes  for 
assigning  a  limit  to  the  powers  of  the  proprietor.  The  leading 
authority  is  the  Bredisholme  case,(n)  where  an  heir  of  entail  having 
let  the  whole  minerals  of  the  estate  at  a  fixed  rent  of  £700  per 
annum,  without  the  alternative  of  a  royalty,  which  minerals  were 
again  sub-let  to  different  tenants  at  rents  amounting  in  the  aggre- 


16,884,  Elch.  "  Tailzie,"  87;  ffalket  Craigie 
v.  Craigie,  4  Dec.  1817,  F.C. 

(b)  Hamilton  v.  Viscountess  Oxford,  1757, 
M.  15,408. 

(c)  Mackenzie  v.  Mackenzie,  1  March  1824, 
2  Sh.  776,  N.  R.  648 ;  Boniine  v.  Carrick, 
16  June  1827,  6  Sh.  811 ;  17  Nov.  1827, 
6  Sh.  74 ;  Lord  Cathcart  v.  Shaw,  1755,  M. 
15,899,  5  Br.  Sup.  816 ;  19  March  1766,  1 
Cr.  St.  &  Pat.  618 ;  Gordon  v.  Gordon,  24 
Jan.  1811,  F.C. 

(rf)  Bell's  Pr.  I  1754. 


(e)  Boniine  v.  Graham's  TV*.,  17  Nor. 
1827,  6  Sh.  74,  and  other  cases  in  note  (c). 

(/)  Mow  v.  Graham,  20  June  1826,  4 
Sh.  780,  N.  E.  787. 

(g)  Cathcart  v.  Shaw,  1755,  M.  16,899 
19  March  1766,  1   Cr.  St  &  Pat  618 
Stewart  t.  Stewart's  Exn.,  1761,  M.  6486 
Lord  EUbank  v.  Benton,  15  Jan.  1888, 11 
Sh.  288. 

(A)  Muirhead  v.  Young,  18  June  1865, 17 
D.  876 ;  13  Feb.  1868,  20  D.  692. 
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gate  to  £3000,  an  action  was  brought  by  the  next  heir  to  have  the  qhaf.  xmh, 
lease  set  aside  as  a  constructive  alienation  of  the  estate,  or  undue 
exercise  of  the  power  of  granting  leases.  The  Court  allowed  the 
pursuer  a  proof  of  his  averments,  but  ultimately  repelled  the  rea- 
sons of  reduction,  on  grounds  which  implied  that  the  pursuer  could 
only  succeed  by  showing  unfairness  in  the  contract.(t)  A  subse- 
quent action  of  declarator  and  damages  against  the  tenants,  on  the 
ground  that  they  were  rapidly  working  the  minerals  to  exhaustion, 
was  dismissed  as  irrelevant,  (k) 

1098.  On  considerations  of  equity  and  of  convenience,  the  man-  Heir  bound  to 
sion-house  of  an  entailed  estate  and  its  pertinents  constitute  an  mMslon-bouse 
exception  to  the  rule  that  the  heir  in  possession  has  the  full  powers  ^£namenUl 
of  a  proprietor  in  fee  in  relation  to  the  administration  of  the  estate. 
Therefore,  first,  the  heir  in  possession  is  not  entitled  to  let  the  man- 
sion-house, garden,  or  pleasure  grounds  on  lease,  except  for  a  term 
limited  to  the  duration  of  his  own  life  ;(Z)  secondly,  he  cannot  cut 
down  timber  adjoining  the  mansion-house,  and  necessary  for  its 
shelter  or  ornament ;  and  thirdly,  he  cannot  pull  down  the  man- 
sion-house and  sell  the  materials,  (m)     But  it  would  seem  that  he 
may  allow  the  mansion-house  to  go  to  ruin  for  want  of  repair  ;(w) 
and  that  he  is  even  entitled  to  pull  it  down,  "  provided  he  bond 
Jide  immediately  builds  a  new  house  and  offices  equally  as  good, 
and  that  either  on  the  same  site,  or  on  any  other  equally  suitable 
on  the  estate."  (o)     In  England,  it  is  held  that  if  a  proprietor  of  a 
settled  estate  wrongously  cuts  ornamental  timber,  he  may  be  com- 
pelled to  invest  the  money  for  the  succeeding  heirs,  and  he  is  not 
entitled  to  the  interest  of  it  during  his  life.  ( jp)    But  if  a  proprietor 
of  a  settled  estate  insure  the  manor-place,  and  it  is  accidentally 
destroyed  or  injured  by  fire,  he  is  not  bound  to  expend  the  insur- 
ance money  in  erecting  a  new  mansion,  for  he  was  not  under  any 


(•")  The  Court  were  of  opinion  that  the 
law  was  fixed  by  Lord  Eldon's  dictum  in  the 
Tinwald  case,  that  "  there  must  be  some 
unfairness,  some  fraud,  or  some  gross  culp- 
able negligence,  operating  as  mischievously 
as  fraud  would  operate,"  to  justify  the  in- 
terference of  the  Court ;  Marquis  of  Queens- 
berry  v.  Montgomery,  26  May  1820,  6  Pat 
651,  see  p.  681 ;  see  also  Lord  Eldon's 
speeches  in  the  other  actions  arising  out 
of  the  Queensberry  leases  ;  and  particularly 
Duke  of  Bueeleuch  v.  Montgomery,  12  July 
1819,  6  Pat.  520. 

(*)  20  D.  692. 


(1)  Lord  Cathcart  v.  Shaw,  1776,  M. 
16,899,  16,408 ;  19  March  1766,  1  Cr.  St. 
&  Pat  618;  Leslie  v.  Orme,  1799,  M. 
15,630,  Hailes,  832;  26  Feb.  1780,  2  Pat. 
638;  Bee  also  Turner  v.  Turner,  6  Dec. 
1811,  F.C. 

(m)  Gordon  v.  Gordon,  24  Jan.  1811, 
F.C. 

(n)  Sandford  on  Entails,  p.  281. 

(o)  Morr  v.  Graham,  20  June  1826, 4  Sb. 
780,  N.  E.  737. 

(p)  Lushington  v.  Boldero,  21  L.  J.  Ch. 
49. 


570 


OF  THE  ESTATE  OF  AN  HEJB  OF  ENTAIL 


caAf.  xxxin. 


Genera)  prohlbi 
tlon  against 
alienation  ap- 
plies to  long 

MUM, 


Queetuberry 
Ijcaic  Choi. 


Summary  of 
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as  to  lenses 
granted  in  con- 
travention of 
entail 


obligation  to  insure  the  subject  against  accidental  destruction  for 
the  benefit  of  his  heirs,  (q) 

1099.  (2)  The  statutory  prohibition  against  alienation  is  suffi- 
cient to  protect  the  interests  of  the  heirs  of  entail  against  the  vir- 
tual alienation  of  the  estate  or  fraudulent  diminution  of  its  value, 
by  the  granting  of  long  leases.    The  word  "  alienate19  is  a  compre- 
hensive legal  expression  for  every  description  of  grants  of  heritable 
estate,  and  is  properly  applicable  to  leasehold  grants  in  excess  of 
the  powers  of  administration  competent  to  an  heir  in  possession  ;(r) 
and  it  is  settled  by  a  series  of  decisions  that  a  prohibition  to  "  dis- 
pone" is  also  applicable  to  the  constitution  of  long  leases.  (*)     This 
branch  of  the  law  of  entail  was  the  subject  of  very  elaborate  dis- 
cussion in  the  Queensberry  Lease  Gases,  celebrated  both  for  the 
magnitude  of  the  interests  involved  and  for  the  ingenuity  displayed 
in  the  various  devices  which  were  resorted  to  for  evading  the  obli- 
gation to  lease  at  a  fair  rental  and  for  a  limited  term  of  endurance. 
Respecting  these  and  other  decisions,  which  bulk  largely  in  the  re- 
ports of  the  early  part  of  the  present  century,  it  may  be  affirmed 
generally  that  they  constitute  an  effectual  barrier  against  any  at- 
tempt on  the  part  of  an  heir  of  entail  to  diminish  the  interest  of 
his  successors  by  unfair  administration  of  the  estate.    Their  autho- 
rity is  universally  accepted ;  no  questions  of  a  similar  nature  are 
likely  to  arise  in  practice,  and  it  is  therefore  unnecessary  to  review 
the  history  of  this  doctrine  of  the  law  of  entail,  or  to  state  the  cir- 
cumstances of  the  cases  in  which  it  was  established,  (t) 

1100.  The  results  are  stated  by  Professor  Bell  nearly  as  in  the 
following  propositions,  which  embrace  all  the  material  points  :(u) — 
1.  Long  leases  are  forbidden  by  the  clauses  prohibiting  disposi- 
tions and  alienations  ;  under  which  description  (after  many  doubts 
and  conflicting  decisions)  all  leases  seem  to  be  included  which  ex- 
ceed the  ordinary  term  of  a  fair  agricultural  lease ;  or  which  are 
not  leases  for  the  purpose  of  improvement,  (x)  2.  Leases  granted 
in  contravention  of  a  prohibition  against  alienation  are  not  good  to 


(g)  Seymour  t.  Vernon,  21  L.  J.  Ch.  488. 

(r)  The  Queentberry  Lease  Cases,  re- 
ported in  F.O,  under  dates  25  May  1818, 
15  and  17  Nov.  1815, 7  March  1816, 5  Feb. 
1818,  2  Feb.  1821,  11  Dec.  1821,  and  12 
June  1822;  on  appeal  in  6  Pat  465-548, 
and  6  Pat.  551. 

(*)  Hamilton  t.  Macdowall,  8  March 
1816,  F.O. ;  Eliottv.  Pott,  14  March  1821, 
1  Sh.  (Ap.  Ga.),  16 ;  Stirling  y.  Dunn,  22 
June  1829,  8  W.  &  S.  462. 

(t)  For  a  more  detailed  exposition  of  the 


subject,  see  Sandford  on  Entails,  chapter 
6,  sections  8  and  4. 

(«)  Bell's  Pr.  }  1752. 

(x)  Letlie  v.  Orme,  1779,  M.  15,580, 
Hailes,  882;  affirmed  25  Feb.  1780,  2 
Pat.  583;  Malcolm  v.  Brown,  1807,  M. 
"  Tailzie,"  App.  No.  17 ;  affirmed  2  Dow, 
286 ;  Turner  v.  Turner,  1807,  M.  "  Tailzie," 
App.  No.  16 ;  affirmed  1  Dow,  428 ;  Queens- 
berry  Lease  Gases,  supra  ;  Mordaunt  v.  /fines, 
9  March  1819,  F.G.;  affirmed  5  July  1822, 
1  Sh.  (Ap.  Ca.),  169. 
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any  extent,  nor  will  they  be  sustained  even  when,  at  the  time  of  qhap.  im». 
oliallenge,  the  period  to  run  is  not  beyond  the  term  permitted  by 
tlie  entail. (y)     3.  Leases,  whether  of  long  or  of  short  duration,  are 
lield  to  fall  under  the  prohibition  against  alienation,  if  granted  in 
consideration  of  a  grassum,  or  if  a  sum  is  taken  by  the  lessor  in 
addition  to  the  stipulated  yearly  rent.(«)     4.  A  collusive  or  fraudu- 
lent lease,  at  a  low  rent,  granted  in  circumstances  to  gain  an  ad- 
vantage over  the  next  heir,  is  reducible,  (a)     5.  An  heir  of  entail 
may  take  a  renunciation  from  a  tenant  and  grant  a  new  lease  ;(&) 
"but  a  new  lease,  while  the  old  is  current,  will  not  be  effectual  to 
bind  the  succeeding  heir  of  entail,  (c) 

1101.  We  may  add,  that  the  duration  of  leases  of  entailed  lands  Regulation  of 
is  now  virtually  regulated  by  the  Act  of  6  and  7  Gul.  IV.,  and  the  m£b™the  Acts 
subsequent  Entail  Amendment  Acts.(cZ)     By  the  first  mentioned  ^  o{  '^  ' 
Act,  the  heir  of  entail  in  possession  is  empowered  to  grant  leases  (^ueen- 

not  exceeding  twenty-one  years'  duration,  without  grassum  or  any 
valuable  consideration  except  the  rent ;  but  not  to  include  the  home- 
farm  or  mansion-house  in  any  lease  beyond  the  grantees  life.(e)  By 
16  and  17  Vict.,  cap  94,(/)  heirs  are  authorised,  subject  to  the  ap- 
proval of  the  Court  of  Session,  to  grant  feus  and  long  leases  to  an 
extent  not  exceeding  in  all  one-eighth  part  in  value  for  the  time  of 
the  entailed  estate,  at  a  minimum  feu-duty  or  tack-duty  to  be  fixed 
by  the  Court,  and  on  condition  that  no  grassum  or  other  valuable 
consideration  shall  be  taken. 

1102.  The  provisions  of  the  Statute  of  6  and  7  Gul.  IV.  have  Term  of  endur- 
been  held  to  authorise  the  granting  of  mineral  leases  for  the  period  JJX^thosT" 
of  twenty-one  years  )(g)  but  it  has  been  doubted  whether  a  lease  of  Statutea- 
shootings  for  that  time  would  not  be  bad,  in  respect  of  the  term 

being  in  excess  of  the  customary  duration  of  such  leases.  (A)    With 
regard  to  the  question  of  the  sufficiency  of  the  consideration,  it  is 


(y)  Innes  v.  M or  daunt,  6  July  1822,  1 
Sh.  (Ap.  Ca.),  160;  Malcolm  ▼.  Bardner, 
19  June  1828,  2  Sh.  410,  N.  £.  866. 

(z)  Queensberry  Lease  Cases,  supra,  p. 
570,  and  Earl  of  Wemyss  v.  Duke  of  Queens- 
berry'*  Exre.  (on  remit  from  H.  L.),  11  Dec. 
1821,  1  Sh.  202,  N.E.  190;  overruling 
Elliot  v.  Curru,  1798,  M.  15,460. 

(a)  Lord  Elibank  v.  Hamilton,  16  Nov. 
1827,  6  Sh.  69 ;  Justice  v.  Rote,  21  Nov. 
1829,  8  Sh.  108. 

(6)  Marquis  of  Queensberry  t.  Duke  of 
Queensberry's  Exre.,  15  Nov.  1816,  F.C.,  26 
May  1820,  6  Pat.  561. 

(c)  Leelie  v.  Orme,  1779,  M.  15,580;  26 


Feb.  1780,  2  Pat.  588;  Kerr  v.  Redhead, 

6  Feb.  1794, 8  Pat  809,  reversing  Bell,  202. 

((f)  11  and  12  Vict.,  cap.  86,  2  4;  and 

16  and  17  Vict.,  cap.  94,  2  6. 

(e)  6  and  7  Gul.  IV.,  cap.  42,  {  1 ;  ex- 
tended by  1  and  2  Vict.,  cap.  70,  to  unre- 
corded entails.  See  also  10  Geo.  III.,  cap. 
61,  22  1-7,  as  restricted  by  11  and  12  Vict., 
cap.  86,  2  12. 

(/)  Section  6. 

(g)  Muirhead  v.  Young,  18  June  1855, 

17  D.  876. 

(h)  Earl  of  Fife's  Tr*.  v.  Wilson,  14  Dec. 
1859,  22  D.  191. 
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cm4p.  mm.  held  that  the  heir  is  entitled  to  fix  the  rent,  according  to  the  value 
of  the  lands  at  the  time  of  granting  the  lease ;  and  so,  if  the  rent  is 
proved  to  be  inadequate  with  reference  to  the  period  of  the  incep- 
tion of  the  lease,  the  transaction  is  not  binding  on  succeeding 
heirs,  (i) 
Prvhitttk*  1103.  (3)  The  granting  of  feu-rights  is  evidently  a  direct  breach 

«™H*.»Tto  °'  a  prohibition  against  alienation,  even  where  the  subjects  axe  given 
£u  dtM^itkiM.  0ff  at  a  fair  feu-dutv.  and  where  such  a  mode  of  administration  is 
struct*^  t<       proved  to  be  the  most  beneficial  for  the  estate.     A  general  power 
puwv»    eum**  of  granting  feus  when  conferred  upon  heirs  of  entail  is  confined  in 
construction  to  feus  which  may  be  granted  in  the  fair  administra- 
tion of  an  estate,  for  the  purpose  of  increasing  its  revenues,  and 
consistently  with  the  retention  of  the  substantial  rights  of  a  pro- 
prietor of  a  landed  estate.     A  power  of  feuing  cannot  be  used  to 
such  an  extent  as  to  reduce  the  estate  to  a  right  of  superiority. 
Jtarferyju        This  is  the  point  which  was  decided  in  the  case  of  the  Roxburgh 
""*  feus.     The  entail  of  the  Roxburghe  estates  contained  a  prohibition 

against  alienation,  disposition,  contracting  debt,  or  doing  anything 
in  hurt  of  the  tailzie  and  succession,  in  whole  or  in  part ;  but  a 
power  was  given  to  the  heirs  of  entail  "  to  grant  feus,  tacks,  and 
rentals,  of  such  parts  and  portions  of  the  said  estates  as  they  should 
think  fittiug,  provided  the  same  were  made  without  hurt  and  dimi- 
nution of  the  lands  and  others,  as  the  same  should  happen  to  pay 
at  the  time  the  heir-granter  should  succeed  thereto."    In  the  as- 
sumed exercise  of  this  power,  the  heir  of  entail  in  possession 
granted  to  the  same  individual  sixteen  feus  of  parts  and  portions 
of  the  estate,  embracing  in  the  aggregate  the  entire  entailed  estate. 
At  the  same  time,  the  grantee  entered  into  a  contract  that  the 
estates  granted  to  him  in  feu-farm  should  be  entailed  in  favour  of  a 
new  series  of  heirs  designated  by  the  granter,  and  that  the  granter 
should  retain  the  liferent  use  of  the  estates.     The  grantee  having 
executed  an  entail  in  terms  of  his  obligation,  a  reduction  of  the 
transaction  was  instituted  by  the  next  heir-substitute  under  the 
subsisting  entail.     The  Court  reduced  the  deeds,  stating  as  their 
reasons  for  the  judgment,  in  answer  to  a  remit  from  the  House  of 
Lords  on  appeal,  that  the  grants  in  question  could  not  be  held  to 
be  real  feus  or  dispositions  inter  vivos,  but  were  settlements  of  suc- 
cession, made  in  order  to  accomplish  an  alteration  of  the  order  of 
succession  prescribed  by  the  entail,  contrary  to  the  prohibitions  con- 
tained therein.    This  judgment  was  affirmed  by  the  House  of  Lords, 
for  the  same  reasons,  (it) 

(i)  Gray  v.  Skinner,  10  June  1854, 16  D.  (*)  Ker  ▼.  /****  Kcr,  12  Jan.  1808,  M. 

928.  '•  Tailzie,"  App.  No.  18 ;  remitted  6  July 


r 
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1104.  This  principle  of  construction  is  illustrated  also  by  the  chap,  xixm. 
decision  in  the  Carleton  case,  where,  the  entail  being  defective  in  prohibition 
the  clauses  applicable  to  the  contraction  of  debt,  an  attempt  was  aqsinst  aijen- 

.  .  ation  applies  to 

made  to  alter  the  order  of  succession  by  the  device  of  granting  a  alienation  in 
bill  for  the  value  of  the  estate  (£150,000)  to  a  confident  person,  catSmfor Sctu 
who  adjudged  the  estate,  and  re-conveyed  it  to  the  heir  on  a  fee-  tio118  debt* 
simple  title.     In  a  reduction  of  a  new  entail  executed  by  this  heir, 
the  deed  was  set  aside,  on  the  ground  that  the  proceedings  for 
the  attachment  of  the  estate  were  fictitious  and  illusory;  that  in 
order  that  advantage  might  be  taken  of  a  defect  in  the  prohibitory 
clause  of  an  entail,  the  act  prohibited  must  be  truly  and  actually 
done ;  and  that  a  breach  of  a  valid  prohibition  could  not  be  com- 
mitted under  colour  of  doing  something  that  was  not  effectually 
prohibited.  (Z) 

1105.  A  general  power,  embracing  all  acts  falling  within  one  of  General  power 
the  three  statutory  prohibitions,  would  obviously  nullify  the  entail,  LnditioVof  «£ 
for  such  a  power  is  equivalent  to  a  revocation  of  the  prohibitions.  heJS^J^n- 
But  a  general  power  of  sale  qualified  by  the  condition  of  re-invest-  mu^}0  the 
ment  of  the  price  in  the  purchase  of  other  lands  in  Scotland  of 

equal  value  has  been  held  good ;  and  such  a  power  may,  it  seems, 
be  exercised  on  complying  with  the  condition  on  which  it  is  given, 
though  that  condition  is  not  specially  fenced  with  irritant  and  re- 
solutive clauses,  (m)  A  general  power  to  exchange  the  entailed 
lands  for  lands  in  Scotland  of  equal  value,  is,  on  the  same  authority, 
not  inconsistent  with  the  subsistence  of  an  entail. 

1106.  Where  an  heir  of  entail  acquires  by  singular  title  the  right  Consolidation  of 
of  property  or  dominium  utile  of  lands,  the  superiority  of  which  is  cntSieTsuperi- 
comprised  in  the  entail,  and  afterwards  consolidates  the  right  of  pro-  Jjjj^jy  nn°Ajjhe 
perty  with  the  superiority,  he  does  not  thereby  entail  the  property,  ing  the  property. 
He  is  entitled  to  re-constitute  the  feu-right,  and  may  be  compelled 

to  do  so  by  an  action  at  the  instance  of  a  purchaser  to  whom  he  has 
sold  it.  (ft)  And  the  estates  may,  in  the  same  way,  be  separated  by 
any  of  the  succeeding  heirs  of  entail  to  whom  they  may  descend 
under  the  destination  in  the  superiority  titles,  (p) 

1812,  5  Pat.  609;  judgment  affirmed  18  It  was  observed,  that  under  such  powers 

Dec.  1818,  6  Pat.  768.  the  estate  could  not  be  sold  or  excambed 

(I)  Cathcart  v.  Cathcart,  10  July  1881,  6  per  averrionem. 

W.  &  S.  815.    See  also  M'Kenzie  v.  Stew-  (n)  Heron  v.  Duke  of  Queeneberry,  27 

art,  1751,  M.  7448.  April  1738,  1  Pat.  98. 

(to)  Baird  v.  Baird  (Newbyth),  10  Feb.  (©)  QaUbraith  v.  Graham,  14  Jan.  1814, 

1844,  6  D.  643,  decided  in  conformity  with  F.C.    And  see  Duke  of  Roxburgh*  v.  Wau- 

the  unanimous  opinion  of  the  whole  Court,  chope,  9  March  1825,  1  W.  &  S.  41. 
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OBAF.  XXXIII. 

SECTION  n. 

LIABILITY  OF  THE  ESTATE  FOR  ENTAILER'S  DEBTS  AND   REAL 

BURDENS. 

i.  LUbmtj,bow       1107.  Three  questions  are  here  suggested  for  consideration  : — 
Liability 'for*      First,  How  an  entailer  may  so  entail  his  estate  in  his  lifetime  as  to 
S^th?«aufl;  constitute  an  irrevocable  settlement,  and  also  to  exclude  the  dili- 
whetZ««Uiio-  8ence  °*  adjudication  for  future  debts?  Secondly,  What  is  the  mea- 
tioo  or  MtngB*-  sure  of  the  liability  attaching  to  an  entailed  estate  for  debts  con- 
tracted by  the  entailer  before  constituting  a  binding  entail  under 
the  Statute,  or  contracted  by  his  heirs  under  the  powers  reserved 
in  the  entail  ?  Thirdly,  Whether  the  payment  of  an  entailer's  debt 
or  other  burden  extinguishes  the  debt,  or  operates  as  an  assignation 
in  favour  of  the  heir  by  whom  the  payment  is  made  ? 

Gratuitous  alien-  1108.    I.  HOW  AN  EFFECTUAL  ENTAIL  MAY  BE  CONSTITUTED  IN  THE 

ations  and  alter-  mi  .        .  -  »ii.iiu 

ations  barred     entailer  s  lifetihe. — To  the  constitution  of  an  entail  which  shall 
and^e^raUoD  be  effectual  to  bar  gratuitous  alienations  or  alterations  of  the  soc- 
of  the  entafl.     ceggion  by  the  entailer,  nothing  more  is  requisite  than  that  the  dis- 
position should  be  conceived  in  favour  of  the  entailer  as  institute  ; 
that  the  fetters  should  be  applied  to  the  grant  in  his  favour,  and 
that  the  entail  should  be  completed  by  infeftment  and  registration 
in  the  Register  of  Tailzies,  (p)  The  dictum  of  Erskine  in  the  follow- 
ing passage  (if  understood  to  refer  to  gratuitous  acts  of  contraven- 
tion) is  a  correct  statement  of  the  doctrine,  and  the  reason  on  which 
it  depends :  "  Though  an  entail,  executed  by  one  who  had  laid  him- 
self under  no  previous  obligation,  may  be  altered  at  the  pleasure  of 
the  maker,  even  where  it  contains  prohibitory  clauses  restraining 
the  heirs  of  entail  from  altering  the  succession,  yet,  if  he  has  direct- 
ed the  prohibitions  not  only  against  the  subsequent  heirs  but  him- 
self, he  is  as  effectually  restrained  as  they,  even  though  he  should 
have  got  no  valuable  consideration  for  fettering  himself,  because  it 
is  implied  in  the  nature  of  property  that  the  proprietor  can  dispose 
of  it  at  pleasure ;  and  if  he  can  gift  it  absolutely  to  another,  he  may, 
a  fortiori,  restrict  himself  in  the  manner  of  using  it.     It  is  upon 
this  principle  that  all  donations  by  a  proprietor  are  effectual,  which, 
though  they  be  at  first  voluntary,  may  be  so  constituted  by  the  donor 
as  not  to  be  subject  to  revocation."  (r) 
Gratuitous  alien-       1109.  Further,  as  explained  in  the  sequel  of  the  passage  quoted 
onerous  obiiga^  from  Erskine,  a  mere  obligation  to  execute  an  entail,  where  it  is 
In  entail? ****    granted  for  an  adequate  valuable  consideration,  imports,  in  a  ques- 

(p)  Douglas  v.  Duke  of  Hamilton,  1762,  (r)  Ersk.  3,  8,  24. 

M.  4358,  4875  ;  Binny  v.  Brnny,  1688,  M. 
4805. 
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tion  with  the  grantee,  a  restraint  upon  the  maker  in  relation  to  the  chap,  nxm. 
right  of  selling  or  disposing  of  the  estate,  although  such  restriction 
should  not  be  expressed,  for  the  same  reason  for  which  one  who  sells 
an  estate  for  a  fair  price  is  bound  in  warrandice  that  the  right  shall 
be  effectual  to  the  grantee.     "  Hence,"  he  continues,  "  if  two  per- 
sons should  enter  into  mutual  obligations  to  execute  entails  in  fav- 
our of  each  other,  neither  of  them  is  revocable  without  the  consent 
of  both  parties  ;  and  if  either  party  should  sell  his  entailed  lands, 
in  consequence  of  the  right  of  fee  which  he  still  retained  in  them, 
with  a  fraudulent  view  to  disappoint  the  succession,  an  action  lies 
against  him  for  damages."(r)     In  relation  to  the  question  of  obli- 
gation, it  is  obviously  of  no  consequence  whether  infeftment  has 
or  has  not  been  taken  upon  the  conveyance  in  the  contract ;  and 
it  was  so  held  in  an  early  decision.  (0)     And  even  where  a  settle- 
ment is  not  founded  on  any  expressed  or  antecedent  obligation,  yet 
if  the  entailer  has  only  a  liferent,  and  if  possession  be  ceded,  as 
by  allowing  the  disponee  to  take  infeftment,  or  by  recording  the 
entail  in  the  Eegister  of  Tailzies  (which  is  equivalent  to  delivery), 
the  deed  is  past  recall  as  far  as  the  entailer  is  concerned.     But  the 
mere  infeftment  of  the  entailer  himself  as  institute  under  the  dis- 
position does   not  exclude  his  right  to  revoke  by  deed  in   liege 
pou8tie,(t)  and  still  less  can  the  mere  execution  of  a  personal  en- 
tail have  this  result,  (u) 

1110.  Two  cases  have  been  distinguished  in  which  an  entailer,  Estate  secured 
while  retaining  the  substantial  right  to  his  estate,  may  so  settle  it  dfbtT(if  where 
as  to  protect  it  from  liability  to  attachment  for  debts  which  he  may  «*uii«r  jai 

*  J  "  only  a  liferent; 

subsequently  contract.    First,  where  the  entailer  is  divested  of  the  (2)  where  enufl 
fee-simple  in  his  lifetime,  as  he  may  be  by  infeftment  upon  a  con- 
veyance to  himself  in  liferent  and  to  an  institute  and  heirs  of  en- 
tail in  fee :  Secondly,  where  the  entailer,  though  not  divested  of  the 
fee,  is  infeft  as  institute  under  a  recorded  deed  of  entail  which  he 
is  barred  by  onerous  obligation  from  revoking.     The  reason  of  the 
first  case  is  too  obvious  to  require  explanation  ;(x)  and  it  is  only 
necessary  on  this  point  to  notice  the  distinction  taken  in  the  Bar-  Liferent. 
holm  case  between  personal  entails  and  entails  completed  by  regis-    ar    m  case' 
tration  and  infeftment.     The  former  are  revocable  by  the  joint  act 
inter  vivos  of  the  liferenter  and  the  institute,^)  and  are  therefore 
liable  to  be  defeated  by  voluntary  alienation ;  the  latter  are  in  all 
respects  protected  by  the  Statute.  (2) 

(r)   Ersk.    3,  8,   24,   and  cases  there  (u)  Lord  Lindores  y.  Stewart,  1714,  M. 

cited.  7735. 

(«)  Sehaw  v.  Houston,  1716,  M.  15,672,         (x)  See  on  this  point,  M'Intosh  v.  MlIn- 
affirmed  10  March  1518,  Roberts.  203.  toth,  28  Jan.  1812,  F.C. 

(t)  Dickeon  v.  Cunningham,  infra,  (y)  Scott  v.  Scott,  1718,  M.  15,569. 

(»)  Gordon   v.   Deioar   (Barholm  case), 
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chaf.  mm.        1111.  The  second  of  the  two  points  referred  to  in  the  preceding 
Doctrine  of       paragraph  is  the  one  decided  in  the  Sheuchan  case,  the  leading 
onerous  enuOi.  authority  in  reference  to  the  effect  of  onerosity  in  deeds  of  entaiL 
Cunningham*.    It  must  be  premised,  that  the  Statute  of  1685  does  not  confer  upon 
proprietors  the  power  of  entailing  their  estates  to  the  prejudice  of 
their  own  creditors,  either  in  relation  to  past  or  future  obligations. 
Accordingly  in  the  case  of  Dickson  v.  Cunninghame,  an  entailer  in- 
feft  upon  a  settlement  in  favour  of  himself  and  certain  heirs-substi- 
tute, and  protected  by  prohibitions,  irritant  and  resolutive  clauses, 
in  terms  of  the  Statute,  was  found  to  have  the  power  of  disposing 
of  the  lands  to  a  purchaser.     The  report  bears :  "  The  Lords  consi- 
dered the  entail  to  be  altogether  ineffectual  in  a  question  with  the 
creditors  of  the  entailer.     The  Statute  1685,  authorising  settlements 
of  that  sort,  related,  it  was  observed,  to  the  case  of  heirs  alone, 
whose  interest  might,  according  to  the  forms  therein  prescribed,  be 
limited  or  modified  by  the  deed  of  the  ancestor  from  whose  gift 
they  derived  the  estate.    But  the  case  of  the  proprietor  himself  was 
left  to  the  consideration  of  the  common  law."  (a)     In  consequence 
of  the  ultimate  decision  in  the  Sheuchan  case,  an  attempt  was  made 
many  years  afterwards  to  reduce  the  sales  effected  under  the  au- 
thority of  the  last-mentioned  judgment ;  but  it  was  held,  on  appeal, 
that  the  original  action  had  been  rightly  decided,  (b) 
Buwart  r.  1112.  The  case  of  Sheuchan  is  distinguished  from  the  preceding 

\an*jgnew.     ^^  ^  ^  eiement  0f  onerosity.     This  element,  which  in  fact  de- 
termined the  case  in  favour  of  the  heirs  of  entail,  appears  not  to 
have  been  adverted  to  in  the  original  decision  of  the  Court  of  Ses- 
sion ;  and  it  was  not  finally  established  by  the  House  of  Lords  un- 
til after  the  elapse  of  thirty  years  from  the  date  of  the  original  de- 
cree, and  after  the  case  had  been  remitted  to  the  Court  of  Session 
for  reconsideration.     In  this  case  the  settlement  was  in  the  form 
of  a  mutual  entail  and  postnuptial  contract  of  marriage,  whereby 
Mr  Agnew  (whose  only  daughter  was  married  to  the  other  entailer, 
Mr  Vans)  conveyed  his  estate  of  Sheuchan  to  Mr  and  Mrs  Vans, 
and  the  survivor  of  them,  and  the  heirs  of  their  marriage,  with  cer- 
tain other  substitutions,  for  which  causes  Mr  Vans  made  a  similar 
disposition  of  his  estate  of  Barnbarroch.     The  entail  was  executed 
in  1757,  and  was  immediately  recorded,  but  infeftment  was  not 
taken  upon  it  until  the  year  1775.     Upon  the  death  of  Mr  Vans, 
the  entailer,  in  1781,  an  action  was  brought  by  his  creditors,  con- 

1771,  M.  15,579  ;  Moray  v.  Rott,  cited  in  (b)  Dickson  v.  Cunnmghame,  1  Oct  1831, 

Sandford  on  Entails,  p.  225.  5  W.  &  S.  657. 

(a)   Dickton  v.  Curminghame,  1786,  M. 
15,534. 
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eluding  for  reduction  of  the  entail,  or,  at  least,  that  all  the  debts  of  chap,  hiht. 

the  entailer  were  effectual  against  the  estate  of  Barnbarroch.     It 

■was  found,  in  the  Court  of  Session,  that  the  estate  was  "  affectable  " 

by  the  debts  due  by  the  entailer  at  the  time  of  his  death. (c)     The 

judgment  of  the  House  of  Lords  (moved  by  Lord  Eldon)  was  as 

follows : — "  That  so  much  of  the  interlocutor  of  the  3d  March  1784, 

as  found  generally  that  the  estate  of  Barnbarroch  was  affectable  by 

the  debts  of  John  Vans  at  the  time  of  his  death,  be  and  the  same 

is  hereby  reversed  ;  and  the  Lords  find  that  such  estate  was  affect- 

ahle  only  by  the  debts  of  the  said  John  Vans  which  were  due  at  the 

time  of  the  date  of  the  deed  of  tailzie  of  the  29th  of  December 

1757,  and  which  remained  due  at  the  time  of  his  death,  and  such 

other  debts  of  the  said  John  Vans  (if  any)  as  had  become  real 

charges  upon  the  said  estate,  before  the  infeftment  of  the  20th  of 

May  1775  ;  and  refer  the  cause/'  etc.(d) 

1113.  The  grounds  of  the  decision  were  substantially  these :  first,  statement  of  the 
the  entail  was  onerous — a  price  was  virtually  paid  for  the  right  con-  Sent    °  JU 
ferred  upon  the  heirs  of  entail,  in  consequence  of  which  they  were 
creditors  of  the  entailer ;  secondly,  the  infeftment  of  the  entailer 

upon  a  deed  which  disclosed  an  onerous  cause  of  granting,  and  set 
forth  the  destination  in  such  a  way  as  to  make  the  right  of  the 
heirs-substitute  a  burden  on  the  estate,  was  equivalent  to  the  in- 
feftment of  the  heirs-substitute  themselves,  and  gave  them  preced- 
ence over  other  creditors  whose  debts  were  not  made  real  before 
the  date  of  the  infeftment  upon  the  deed  of  entail ;  and,  thirdly, 
that  the  Statute  of  1685  did  not  so  limit  the  conditions  on  which 
an  entail  could  be  constituted,  as  to  prevent  an  entailer  from  effec- 
tually directing  the  prohibitions  against  himself,  such  restriction 
being  for  an  onerous  cause,  and  being  made  public  by  entering  the 
infeftment  on  the  entail,  and  by  the  registration  of  the  entail  in 
the  statutory  record. 

1114.  The  results  of  the  foregoing  examination  of  the  authori-  Result  of  the 
ties  maybe  stated  in  the  following  propositions: — 1.  Where  the  nuking  entSs 
deed  of  entail  divests  the  granter  of  the  fee,  and  leaves  him  only  a  ™£f.onthe 
liferent  of  the  estate,  then,  as  long  as  the  entail  remains  personal, 

it  can  only  be  binding  in  obligations,  and  may  be  discharged  with 
the  consent  of  the  institute ;  but  after  registration  and  infeftment(e) 
it  is  a  complete  entail,  incapable  of  being  defeated  by  the  debts  or 
deeds  either  of  the  granter  or  the  institute.     2.  Where  the  granter 

(e)  Stewart  v.   Vans  Agnew  (Shenchan),      Sh.  (Ap.  Ca.)  320,  831.     See  also  Agnew 
1784,  M.  15,435.  v.  Earl  of  Stair,  1  Sh.  (Ap.  Ca.)  333. 

(d)  Agnew  v.  Stewart,  81  July  1822,  1  («)  Gordon  v.  Dewar  (Barholm),  1771, 

M.  15,579. 
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CH4F.  XTT1II. 


Limits  of  the 
subject.    Lia- 
bility under 
powers. 


Liability  under 
principle  of  re- 
presentation, or 
under  direction 
to  charge. 


is  not  divested,  but  the  entail  is  onerous,  and  the  restraining  clauses 
are  directed  against  the  entailer  as  institute,  the  entail,  while  it 
remains  personal,  is  effectual  to  bar  gratuitous  alienation ;  after 
registration  in  the  Register  of  Tailzies  it  is  effectual  in  respect  of 
its  onerosity  against  the  personal  creditors  of  the  institute,  whose 
claims  are  subsequent  in  date  to  the  registration  of  the  deed ;  after 
registration  and  infeftment  it  is  effectual  against  all  creditors  what- 
soever, except  those  whose  claims  "  had  become  real  charges  upon 
the  estate  before  the  infeftment.w(/)  3.  Where  the  granter  is  not 
divested  and  the  entail  is  not  onerous,  the  settlement  may  be  made 
binding  inter  heredes  by  compliance  with  the  requisites  of  the  Sta- 
tute ;  but  the  estate  continues  to  be  liable  for  the  debts  and  obli- 
gations of  the  entailer  to  the  time  of  his  death,  (g) 

1115.  II.  Measure  of  liability  fob  entailer's  debts  and  real 
burdens. — It  is  unnecessary  here  to  do  more  than  merely  to  refer 
to  the  case  of  the  liability  which  may  attach  to  a  settled  estate  for 
debts,  whether  contracted  by  the  entailer,  the  institute,  or  the  heirs 
of  entail,  by  reason  of  the  entail  being  defective  in  the  prohibitory 
or  restraining  clauses  applicable  to  the  contraction  of  debt.  On 
this  subject  reference  is  made  to  the  previous  chapter,  treating  of 
the  statutory  requisites  to  the  constitution  of  an  effectual  entail.  (A) 
Nor  is  it  needful  to  inquire  as  to  the  nature  of  the  obligations  which 
may  arise  in  consequence  of  the  exercise  of  reserved  powers  in  the 
nature  of  exceptions  to  the  application  of  some  of  the  statutory  pro- 
hibitions. An  entailer  may  reserve  power  to  himself  or  his  heirs 
of  entail  to  alienate  certain  parts  of  the  estate, — to  burden  the  es- 
tate with  debt  to  a  certain  amount, — to  alter  the  succession  within 
certain  limits.  With  reference  to  all  such  reservations  the  rule  is 
clear,  that  to  the  extent  to  which  the  estate  may  be  alienated  or 
burdened  it  is  unentailed,  and  may  be  attached  by  creditors.  This, 
however,  does  not  apply  to  a  power  of  altering  the  succession  by  no- 
minating additional  heirs,  for  this  is  a  power  which  cannot  be  exer- 
cised so  as  to  give  an  interest  to  creditors,  (t) 

1116.  An  heir  of  entail,  moreover,  may  be  liable  for  the  debts  of 
the  entailer,  if  he  represents  him  as  heir,  under  the  passive  titles ;  or 
he  may  be  liable  to  make  good  the  entailer's  debts,  either  out  of 
the  entailed  estate  or  otherwise,  in  virtue  of  an  obligation  to  that 


(/)  Interlocutor  in  the  Sheuehan  case, 
cited  supra,  \  1112. 

(g)  Earl  of  Lauderdale  v.  Hit  Heirt  of 
Entail,  1780,  M.  15,556 ;  Dickson  v.  Cun- 
ningham, 1786,  M.  15,684;  1  Oct.  1881,  5 
W.  &  S.  657. 

{h)  Chapter  82. 


(t)  As  to  powers  of  alienation  by  way  of 
feus  and  long  leases,  Bee  section  1,  supra. 
The  subject  of  Powers  of  Burdening  the 
Estate  with  Provisions  is  treated  in  chapter 
61,  section  2 ;  and  that  of  the  Nomination 
of  Heirs  in  chapter  29. 
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effect  introduced  as  a  condition  into  the  deed  constituting  the  en-  chap,  mm. 
tail. (A)     In  the  case  of  the  entailer's  debts  being  charged  upon  the 
estate  by  the  deed  of  entail,  or  a  relative  settlement,  the  chief  diffi- 
culty consists  in  determining  whether  the  intention  was  to  make  the 
entailed  estate  or  the  heirs  succeeding  to  it  primarily  liable  for  the 
debts,  or  merely  to  give  collateral  security  to  the  entailer's  creditors, 
and  so  to  obviate  the  necessity  of  bringing  the  estate  to  a  judicial 
sale.     On  this  question  the  decisions  are  of  little  value  as  prece- 
dents, for  the  intention  in  every  case  must  be  collected  from  the 
testamentary  or  other  writings  creating  the  liability.     The  leading 
cases  are  discussed  in  a  subsequent  chapter,  (l)  and  a  general  re- 
ference to  them  may  suffice  for  the  purposes  of  the  present  in- 
quiry, (m) 

1117.  The  heir  of  entail  is,  of  course,  entitled  to  the  benefit  of  Discussion. 
discussion ;  and  unless  the  entailer's  debts  are  made  real,  or  are  de- 
clared to  be  burdens  primarily  affecting  the  entailed  estate,  the 
executry.  as  well  as  the  unentailed  heritage,  must  be  first  ex- 
hausted, (n) 

1118.  Where  a  bond  of  provision  is  granted  under  a  power  con-  Liability  for    . 
ferred  by  the  deed  of  entail,  it  is  like  an  entailer's  debt,  and  the  stUut^^art 
entailed  estate  is  liable  to  be  attached  for  the  principal  and  into-  °JT  *£$^ 
rest-;  so  that  an  heir  of  entail,  taking  up  the  estate,  incurs  a  lia- 
bility commensurate  with  the  value  of  the  estate,  (o)     And  where  a 
provision  constituted  by  the  entailer  is  declared  to  be  a  debt  bind- 
ing upon  his  heirs  of  entail,  the  heirs-substitute  of  entail  are  indivi- 
dually bound  by  their  acceptance  of  the  grant,  although  it  may  not 

be  competent  to  proceed  directly  against  the  estate.(jp)  Where  to 
such  an  obligation  there  is  added  a  clause  entitling  the  heirs  of 
tailzie  to  relief  out  of  the  general  estate,  and  the  heir-general  also 
succeeds  to  the  entailed  estate,  he  is  bound  to  pay  the  provisions 
out  of  the  general  estate;  and  the  obligation  does  not  transmit 
against  subsequent  heirs  of  entail,  (q) 

(k)  See  chapters  71  and  72,  on  Passive         (o)  Howden  v.  Porter  field,  17  June  1834, 
Representation,  and  the  Liubility  of  Heirs  12  Sh.  784.     An  annuity  granted  by  the 
and  Executors.  entailer  to  his  widow  is  held  to  be  an  an- 
il) Chapter  72.  tailer's  debt,  though  it  is  not  payable  in 
(m)  See  Campbell  v.  Campbell,  1747,  M.  his  lifetime;  Stewart  v.  Denham,  8  April 
6218 ;  Hope  v.  Earl  of  Hopetoun,  1799,  M.  1742,  1  Cr.  St  &  Pat.  316 ;  Dalrymple.  17 
"Presumption,"  Appx.  No.  8  ;  Moncrieffv.  July  1846,  8  D.  1217. 
Skene,  29  June  1825, 1  W.  &  S.  672;  Elliot  (/?)  Ker  v.  Cochrane,  9  Feb.  1886,   14. 
v.  Earl  of  Minto,  4  Feb.  1828,  2  Sh.  180,  Sh.  458. 

N.E.  161 ;  29  June  1825,  1  W.  &  S.  678 ;  (q)  Baugh  v.  Murray,  14  Jan.  1834,  12 

\        Jardine  v.  Lockhart,  14  June  1833,  11  Sh.  Sh.  279.     And  see  Macalister  v.  Macalister, 

720.  16  Dec.  1865,  4  Macph.  245 ;  Farquharson 

(n)  Russell  v.  Russell,  1745.   M.  5211.  v.    Farquharsori s    Tr.,    16   June    1866,   4 

and  cases  cited  chapter  71,  sect.  5.  Marph.  881. 
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chap,  xxxiit.  1119.  For  the  liquidation  of  entailer  8  debts,  or  of  those  provi- 
Eiut*  held  on-  sums  which  are  charged  on  the  estate  under  the  powers  of  the 
enuiitd  ami      settlement,  resort  may  be  had  to  any  of  the  modes  of  distribution 

liable  to  adjudi-  .  i      •  -ii  ^       -■- 

cation  and  sale  which  are  competent  in  relation  to  unentailed  property.  Creditors 
in*  u.  ect"  may  attach  the  estate  by  adjudication,  or  by  a  process  of  ranking 
and  sale.(r)  In  the  application,  however,  of  the  Statute  1695,  cap 
24,  a  distinction  has  been  taken ;  the  heir  of  entail  may  bring  the 
estate  to  a  judicial  sale  while  the  deed  of  entail  is  personal;  but  if 
iufeftment  have  been  taken  by  any  of  the  preceding  heirs,  the  estate 
s  held  to  be  protected  by  the  Statute,  lest,  under  the  colour  of  a  sale 
for  debts,  the  heir  might  succeed  in  disentailing  the  estate.  (*)  If 
the  deed  of  entail  expressly  empowers  the  heir  in  possession  to  sell 
for  payment  of  such  debts  as  are  due  from  the  estate,  the  Court  of 
Session  will,  upon  production  of  the  deed  of  entail,  grant  permis- 
sion to  sell  in  terms  of  it.(f)  Where  a  power  is  held  to  be  given 
by  implication,  it  may  be  necessary  to  have  the  title  cleared  by  a 
declarator,  (u)  Concerning  the  powers  of  disposition  conferred  by 
the  various  Entail  Statutes,  and  the  procedure  requisite  for  charging 
entailed  estates  with  debt  under  these  statutory  provisions,  refer- 
ence is  made  to  Mr  Duncan's  Manual  of  Entail  Procedure,  (x) 
HeiVs  life  in-  1120.  The  debts  of  heirs  of  entail,  it  will  be  observed,  may  be 

attachedTFor  his  secured  upon  the  estate  to  the  extent  of  affecting  the  rents  during 
proJfeions  per-   the  lifetime  of  the  debtor;  and  to  the  same  effect  the  estate  maybe 
8onhjm  binding  attached  by  real  diligence  for  the  debts  of  an  heir  in  possession. 
The  like  procedure  is  competent  for  the  purpose  of  operating  pay- 
ment of  provisions,  which,  under  the  powers  of  the  deed  of  entail, 
are  made  burdens  on  the  right  of  the  succeeding  heir  without  being 
permitted  to  become  a  permanent  charge  upon  the  estate. 
Constitution  of         1121.  As  to  the  proper  form  for  constituting  a  security  over  an 

securities  on  en- 
tailed estates 

restricted  to  the      (r)  Younger  children  claiming  as  ere-  it  was  held  that  the  execution  of  a  new 

terest.         "       ditors  under  marriage-contract  provisions  entail,  with  the  consents  required  by  the 

have,  of  course,  the  same  rights  as  ordinary  4th  section  of  the  Entail  Amendment  Act, 

creditors;  Dundat v. Dundas,  16  May  1839,  had  the  effect  of  evacuating  provisions 

1  D.  731.  granted  under  the  Aberdeen  Act  in  the 

(«)  Mitchell  v.   Tarbutt,  4  Feb.   1809,  character  of  heir  of  provision  of  the  pre- 

F.C.  vious  entail.     In  the  case  of  Brodie,  Petr., 

(0  Scott  t.  Scott' tHeirt,  1751,  M.  15,894.  6  Dec.  1857,  it  was  held  that  provisions 

(«)  Graham  v.  Wight,  21  Dec.  1850,  18  under  the  Aberdeen  Act,  actually  paid  and 

D.  420 ;  and  see  Allan  v.  Glasgow's  Trs.t  secured  on  the  estate,  are  not  to  be  de- 

28  Jan.  1842,  4  D.  494,  and  the  previous  ducted  in  estimating  the  free  fond  out  of 

decision  of  the  House  of  Lords,  1  Sept.  which  further  provisions  may  be  made. 

1835,  2  S.  &  M'L.  883.  The  effect  of  this,  it  was  said  in  argument, 

(x)  Two  points  of  considerable  import-  would  be  gradually  to  "eat  up  the  estate," 

ancein  practice,  recently  decided,  may  here  a  result  which  is  nowise  at  variance  with 

be  noticed.    In  the  case  of  Hay  Newton  v.  the  spirit  of  recent  legislation  in  relation 

Hay  Newton,  18  July  1867,  5  Macph.  1056,  to  entails. 
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entailed  estate  restricted  to  the  life  interest  of  the  heir,  the  convey-  chap,  xxxm. 
ancer  will  do  well  to  follow  the  style  sanctioned  by  the  cases  of 
Nairne  v.  Gray^iy)  and  Bontine  v.  Graham,(z)  where  the  security 
"was  given  in  the  form  of  an  heritable  bond,  with  an  assignation  to 
rents  and  warrant  for  infeftment,  subject  to  a  declaration  that  the 
annuity  should  not  affect  the  lands  or  rents  thereof  for  any  longer 
period  than  the  granter's  lifetime,  or  be  the  ground  of  adjudication 
or  other  diligence  whereby  the  estate  might  be  evicted. 

1122.  Debts  of  the  entailer,  and  debts  made  real  under  the  Rules  of  prefer- 
authority  of  the  deed  of  entail,  may  of  course  be  made  to  affect  the  tSfon^forTents 
rents  as  well  as  the  fee  of  the  estate,  and  to  the  extent  of  the  arrears  J^re^n" 
of  interest  such  debts  form  a  preferable  claim  upon  the  rents  in  a  f1?  ^editors  0f 

t  riT«-  •  „T.  ,  _         heir  in  posscs- 

question  with  creditors  of  the  heir  in  possession.    With  regard  to  sion. 
the  order  of  preference  in  relation  to  the  principal,  the  case  stands 
thus :  In  an  early  case  (a)  creditors  were  ranked  on  the  rents  of  the 
estate  in  the  following  order, — ls#,  creditors  of  the  entailer  and  of 
the  institute ;  2e%,  a  creditor  in  an  annuity  granted  under  a  power 
by  a  former  heir ;  3cKy,  creditors  of  the  heir  in  possession  who  had 
attached  the  rents  by  diligence.     The  creditors  in  the  third  class, 
finding  that  there  was  no  reversion  available  to  them,  applied  to 
the  Court  to  have  the  creditors  of  the  entailer  ordained  to  assign 
their  security  over  the  fee  ;  but  the  application  was  refused.    How- 
ever, in  the  subsequent  case  of  Hawkins ,(b)  it  was  ruled  that  a 
creditor  whose  debt  is  a  good  charge  upon  the  fee  of  the  estate,  and 
who  does  not  offer  to  assign  his  security  over  the  fee,  is  not  entitled 
to  a  preference  over  the  rents,  except  for  arrears  of  interest.     Mr 
Sandford  justly  observes,  that  since  the  payment  of  an  entailer's  debt 
out  of  the  rents  operates  as  an  assignation  of  the  debt  in  favour  of 
the  heir  in  possession,(c)  the  creditors  of  that  heir  would  be  entitled 
to  attach  his  claim,  and  by  means  of  it  to  operate  payment  by  ad- 
judication or  sale.(ei) 

1123.    III.    PAYMENT  OF  DEBTS  BT  AN  HEIR  OF  ENTAIL,  WHETHER  Payment  oper- 

OPEBATING  AS  AN  EXTINCTION  OR  AS  AN  ASSIGNATION. — In  relation  to  Mtio^where 

heir  either  not 
(y)  Nairne  v.  Gray,  16  Feb.  1810,  F.O.  (a)  Ranking  of  Earl  of  Buchan's  Crs.%  liable  in  a  gene- 

(z)  Bontine  v.  Graham,  2  March  1887, 15  cited  in  Earl  ofBuchan  v.  His  Father'*  Crs.,  ^titlri  to  rehe? 

Sh.  712 ;  and  see  Scottish  Union  Insurance  1757,  M.  15,406  ;  Sandford  on  Entails,  p. 

Company  v.  Graham,  19  Feb.  1889, 1  D.  532.  419. 

In  the  case  of  Graham  v.  Hunter,  14  Nov.  (b)  Hawkins  v.  Graham1*  Tra.t  28  May 

1828,  7  Sh.  13,  it  was  held  that  a  convey-  1800,  M.  "  Competition  "  App.  No.  1 ;  and 

ance  of  the  heir's  liferent  right  and  interest  see  Graham  v.  Graham's  Trs.,  21  Dec.  1850, 

was  inept,  in  respect  that  an  heir  of  entail  13  D.  420. 
is  not  a  liferenter,  but  a  limited  fiar.    The  (c)  See  $  1128-4,  infra. 

observations  of  Mr  Sandford,  in  support  of         (rf)  Sandford  on  Entails,  p.  420,  note, 
the  view  taken  in  that  case,  appear  to  be  ,  ' 

veil  founded  (Tr.  on  Entails,  pp.  424-427). 
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cimp.  xxxm.  payment  of  debts  by  heirs  of  entail,  the  most  important  question  is, 
whether  in  any  given  case  the  payment  operates  as  an  extinction  of 
the  debt,  or  vests  the  jus  crediti  in  the  heir  by  whom  the  payment 
is  made  ?  The  general  rule  is,  that  the  distinction  in  the  characters 
under  which  the  heir  paying  an  entailer  s  debt  sustains  the  relations 
of  debtor  and  creditor,  is  sufficient  to  prevent  the  extinction  of  the 
debt  confusione.(e)  But  in  order  that  there  may  be  place  for  the 
distinction  in  question,  it  is  necessary  (1)  that  the  heir  of  entail 
should  not  be  liable  for  the  debt  in  any  general  character,  e.g..  as 
executor  or  heir-at-law ;  or  (2)  if  he  is  liable  in  either  of  these 
characters,  that  he  should  be  entitled  to  relief  from  the  heirs  of 
entail,  as  he  will  be  where  the  debts  are  declared  to  be  primarily 
chargeable  on  the  entailed  estate.  Where  entailer's  debts  are  paid 
bv  an  heir  of  entail  who  is  also  liable  without  relief  under  one  of 
the  general  passive  titles,  they  are  absolutely  extinguished  (at  least 
to  the  extent  of  the  value  of  the  general  succession),  and  incapable 
of  being  kept  up  against  the  entailed  estate.  (/) 
How  the  debt  1124.  Subject  to  the  exception  noticed  in  the  preceding  para- 

Is?  charge  "P  graph,  it  may  be  affirmed  generally  that  an  heir  of  entail  who  pays 
i£;t-dS«iuteCn    <kl>t8  or  provisions  charged  upon  the  estate  out  of  his  own  funds, 
is  entitled  to  keep  them  up  as  a  claim  against  the  entailed  estate ; 
and  will  be  held  to  have  done  so  in  the  absence  of  any  expression 
of  intention  to  the  contrary. (g)     If  an  assignation, (A)  or  a  discharge 
and  assignation, (t)  is  taken  by  the  heir,  then  the  intention  to  keep 
up  the  debts  is  clear.     And  where  a  creditor,  at  the  request  of  the 
heir  paying  the  debt,  assigned  the  claim  against  the  estate  to  his 
younger  children,  the  debt  was  held  to  be  good  against  the  succeed- 
ing heirs  after  the  elapse  of  sixty  years,  interest  having  been  paid 
upon  it  for  a  sufficient  time  to  exclude  the  plea  of  prescription. (k) 
And  although  a  creditor  in  a  debt  affecting  the  entailed  estate  suc- 
ceed to  the  estate,  the  debt  is  not  thereby  extinguished  confusione  ; 
on  the  contrary,  his  heir  whatsoever  will  become  the  creditor  in 
the  obligation,  and  have  action  upon  it  against  the  heir  of  provi- 
sion.^)    A  similar  right  exists  on  the  part  of  a  creditor  who  takes 
the  entailed  estate  as  institute  or  disponee  of  his  debtor,  (m)     In- 

(<?)  Ersk.  8,  4,  27.  764;   Welsh  v.  Bar  stow,  11  Feb.  1837,  15 

(/)  Sir  W.  Forbes  and  Co.  v.  Lord  Dun-  Sh.  587. 

can,  1802,  M.  "Tailzie,"  App.  No.  10,  and  (•)  Ker  v.  Turnhull,  1758,  M.  15,551. 

Boyd  v.  Boyd  there  cited.  (*)  Dundas  v.  Dundas,  12  June  1827,  5 

{ff)    Caddell  t.   CaddclVt  Trs.,  11  July  Sh.  791,  N.  E.  781,  bis. 

1845,  7  D.  1014 ;  Crauford  v.  HoUhkis,  11  (I)  Cwminghame  v.  Lady  Cardross,  1680, 

March  1809,  F.C.  M.  8088 ;  Cuming  v.  Irvine,  1726,  M.  8042; 

(A)  Lawrie  v.  Donald,  7  Deo.  1880.  9  Sh.  Gordon  v.  Mailland,  1757,  M.  15.411. 

147;  and  see  Murray,   1748,  5  Br.  Sup.  (m)    Viscount  Strathallan  v.  Drummond, 

29  May  1828,  6  Sh.  881. 
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terest  on  an  entailer's  debt,  paid  by  an  heir,  becomes  a  debt  due  to  qhap.  mm. 
the  representatives,  in  like  manner  as  the  priricipal.(rc) 

1125.  On  the  other  hand,  if  an  heir  of  entail  paying  a  debt  due  Effect  of  taking 
by  the  estate,  in  place  of  taking  an  assignation  to  it,  accepts  aJ^J 
simple  discharge,  it  is  considered  that  he  intends  to  relieve  the 
entailed  estate  of  the  debt ;  and  it  is  accordingly  extinguished. (o) 
Where  a  transaction  of  this  nature  is  vitiated  by  fraud,  or  breach  of 
statutory  requirements,  it  may  be  opened  up,  and  the  rights  of  all 
parties  are  then  restored  to  their  former  position,  (p)  Though  the 
heir  in  possession  is  bound  to  keep  down  the  interest  on  entailer  s 
debts,  and  is  primarily  liable  to  that  extent,  yet  if  he  fail  to  pay, 
the  interest,  equally  with  the  principal,  is  a  debt  affecting  the 
estate,  (q) 


(n)    Campbell  v.  Campbell,  29  Nov.  1815, 
F.O. 

(o)  Wauchope  v.  Duke  of  Roxburgh*,  14 
Due  1815,  F.G. ;  affirmed,  9  March  1825, 
1  W.  &  S.  41.  In  this  case  the  debt  was 
secured  on  the  entailed  estate  by  means  of 
a  wadset,  and  the  case  may  be  compared 
with  a  former  decision  in  which  the  heir, 
having  taken  a  conveyance  to  the  wadset, 
was  held  to  have  assumed  the  position  of 
the  creditor  in  the  obligation ;  Earl  of 
Peterboro  v.  Fraser't  Ore.,  1736,  M.  8086. 


(j>)  Cleghorn  v.  EUott,  12  Nov.  1840,  8  D. 
1 ;  affirmed,  27  Aug.  1889,  M'L.  &  Bob. 
1083. 

(q)  Campbell  v.  Campbell,  29  Nov.  1815, 
F.C. ;  Erekine  v.  Earl  of  Mar,  7  July  1829, 
7  Sh.  844 ;  Sands  v.  Brubane,  7  July  1835, 
18  Sh.  1040  ;  Ducheu  of  Richmond  v.  Duke 
of  Richmond,  2  Dec.  1887, 16  Sh.  172.  To 
this  rule  there  is  a  statutory  exception  in 
relation  to  the  interest  due  on  Bonds  and 
Dispositions  in  Security  under  sections  17, 
18,  and  21  of  the  Entail  Amendment  Act. 
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CHAPTER  XXXIV. 

OF  CONDITIONS  IN  WILLS  AND  TESTAMENTARY 

DISPOSITIONS. 


Conditions  pre- 
cedent  and  sub- 
sequent, how 
distinguished. 


Conditions  po- 
testative or 
casual. 


Conditions 
obligatory  or 
unlawful. 


1126.  Conditions  in  testamentary  settlements  are  distinguished 
according  to  their  mode  of  operation,  and  are  either  precedent  or 
subsequent ;  that  is  to  say,  either  the  vesting  of  the  succession  is 
made  contingent  on  the  determination  of  an  event  in  favour  of  the 
legatee,  or  the  provision  is  so  framed  that  the  legatee  is  divested 
by  the  determination  of  an  event  in  favour  of  some  other  person. 
Conditions  subsequent  are  construed  in  a  stricter  sense  than  con- 
ditions precedent,  because  the  policy  of  the  law,  while  it  does  not 
absolutely  prevent,  is  at  least  unfavourable  to  the  imposition  of 
conditions,  the  effect  of  which  is  to  divest  a  person  who  has  already 
acquired  an  interest  in  a  succession. (a) 

1127.  Conditions  are  also  divided,  with  relation  to  their  object, 
into  potestative  and  casual  conditions.  (6)  A  potestative  condition 
makes  the  gift  dependent  on  an  act,  the  performance  of  which  is 
within  the  power  of  the  legatee ;  and  the  object  of  such  conditions 
is  to  secure  performance,  (c)  Potestative  conditions,  accordingly, 
become  obligatory  on  the  legatee  by  acceptance  of  the  grant ;  a  prin- 
ciple which  has  been  treated  by  some  writers  as  an  extension  of  the 
doctrine  of  approbate  and  reprobate.  Casual  conditions  are  those 
which  are  determined  by  the  occurrence  of  an  event,  such  as  the 
death  of  a  liferenter,  the  attainment  of  majority,  the  succession  to 
another  estate,  etc.  Such  conditions,  when  not  dictated  by  pure 
caprice,  usually  bear  relation  to  some  change  in  the  circumstances 
of  the  legatee,  or  of  some  other  party  to  whom  a  prior  interest  in 
the  same  subject  is  limited. 

1128.  Lastly,  conditions  are  distinguished  in  relation  to  their 
obligatory  character.     A  condition  which  is  lawful  and  possible  is 

(a)  Bell's  Pr.,  }  60 ;  Jarman  on  Wills,  taken  bound  to  pay  the  grantor's  debts,  as 
chap.  27.  in  Moncriefv.  Skene,  29  June  1826, 1  W. 

(b)  Bell's  Pr.  and  Jarman,  ut  supra.  &  S.  672 ;   Bruce't  TV*,  v.  Hamilton,  29 

(c)  For  example,  a  legacy  may  be  bur-  Jan.  1868,  20  D.  473. 
dened  with  debt,  or  the  legatee  may  be 
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obligatory;  the  effect  of  conditions  which  are  either  unlawful  or  qhat.xxxiy. 
impossible  of  fulfilment,  remains  for  consideration. 

1129.  In  addition  to  the  recognised  grounds  of  distinction  which  Potestative  eon- 

■m  i_  j.  •      j     •  i   •  •  ja  -L-Li*  j«    ditions  divided 

nave  been  noticed,  it  is  necessary,  in  regard  to  potestative  condi-  into  imperative 
tions,  to  keep  in  view  the  practical  distinction  between  imperative  *nd  ProhiWtorv- 
and  prohibitory  conditions.     An  imperative  condition  is  binding, 
unless  the  act  enjoined  be  contrary  to  law.     A  prohibitory  condi- 
tion may  be  legally  inoperative,  on  the  ground  of  its  having  a  tend- 
ency (1)  to  interfere  with  the  personal  liberty  of  the  legatee,  or  (2) 
to  alter  or  interfere  with  the  right  of  property,  although  the  fulfil- 
ment of  the  condition,  if  it  had  sprung  from  the  spontaneous  act  of 
the  legatee,  might  have  been  harmless  or  even  laudable.     A  pro- 
hibitory condition  is  sometimes  disguised  in  the  form  of  an  impera- 
tive one ;  and  some  of  the  confusion  which  pervades  this  branch  of 
the  law  is  perhaps  attributable  to  the  tendency  of  lawyers  to  look 
rather  to  the  form  than  to  the  substance  of  the  injunction.     Take, 
for  example,  the  condition  that  the  legatee  is  to  reside  in  a  certain 
place.     Discarding  the  form  of  the  direction,  this  is  obviously  pro- 
hibitory; for  residence  somewhere  being  a  necessary  condition  of 
existence,  the  direction  to  reside  in  one  place  is  equivalent  to  a 
prohibition  against  residing  in  any  other  place.     So  an  injunction 
to  marry  a  particular  person  is  in  effect  a  condition  in  restraint  of 
marriage.(d) 

1130.  Eeferring  to  the  observations  introductory  to  the  law  of  Effect  of  condi- 
vesting,  it  will  be  seen  that  proper  questions  of  vesting  can  only  Tegtingof  the 
arise  with  reference  to  casual  conditions ;  that  is,  conditions  which legac7< 
are  determined  by  an  event  and  not  by  the  will  of  the  legatee.    A 
potestative  injunction  is,  in  the  intention  of  the  testator,  necessarily 
a  condition  affecting  the  acquisition  of  a  vested  interest :   but  a  Eventual  con- 
legacy  given  upon  a  particular  event  may  not  be  so.     If,  for  ex-    l0M 
ample,  a  legacy  is  made  payable  upon  the  occurrence  of  an  event 
which  must  happen,  although  uncertain  as  to  time,  the  interest  of 
the  legatee  vests  a  morte  testatoris,  though  the' period  of  payment  is 
postponed  ;  and  the  interest  may  accordingly  be  assigned  or  attached 
by  legal  diligence.     If,  on  the  other  hand,  it  is  uncertain  that  the 
event  contemplated  by  the  testator  ever  will  happen,  the  event  is 
regarded  as  a  condition — dies  incertuspro  conditione  habetur.     The  Legacies  to 
subject  of  legacies  to  trustees  and  executors  is  elsewhere  considered. tnwtoe8. 
Where  the  legacy  is  given  to  the  trustee  or  executor  in  that  cha- 
racter, his  acceptance  of  the  office  is  a  condition  affecting  his  right 
to  the  bequest,  (e) 

(d)  See  the  cases  on  residence,  infra,  (e)  Chapter  55. 

81137. 
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Conditions  ro- 
uting to  succes- 
sion to  other 
estates. 


Conditions  re- 
lating to  time. 


Condition,  that 
the  legacy  is 
claimed. 


Arbitrary  con- 
ditions. 


Roberlon  v. 
Sober  ton. 


1131.  A  condition  of  frequent  occurrence  in  settlements  is, 
that  the  disposition  shall  not  take  effect  in  the  event  of  the  legatee 
succeeding  to  a  certain  other  legacy  or  estate,  or  to  estate  of  a  cer- 
tain value.  (/)  Such  stipulations  are  effectual  though  expressed  in 
the  form  of  conditions  subsequent  with  a  destination  over,  provided 
there  is  a  clear  purpose  of  substitution, — subject  always  to  the 
operation  of  the  rules  of  law  restrictive  of  substitutions.^) 

1132.  The  case  of  legacies  contingent  on  the  legatee's  survivance 
of  a  definite  period  of  time,  is  exemplified  by  the  case  of  WiUcie  v. 
Wilkie.     The  testator  had  directed  his  trustees  to  retain  his  lands 
of  Auchleshie  in  their  management  for  fourteen  years  after  his  de- 
cease, and  thereafter  to  sell  the  lands,  and  to  divide  the  produce 
among  all  his  children  then  in  life,  or  their  issue,  the  shares  of  pre- 
deceasing children  to  accresce  to  the  survivors.    One  of  the  sons  died 
whilst  the  sale  was  in  progress,  and  the  Court  found  that  no  share 
of  the  price  or  value  of  the  lands  could  be  held  to  have  vested  in 
the  son  at  the  time  of  his  death,  but  that  his  share  accresced,  in 
terms  of  the  trust-deed,  to  the  surviving  children.  (A)     In  other 
cases,  where  a  right  of  liferent  was  given  subject  to  the  condition 
of  survivance,  the  right  to  the  fee  has  been  held  to  be  affected  by 
the  same  condition,  (t) 

1133.  Where  a  legacy  is  left  to  a  party  on  condition  of  his  ap- 
pearing to  claim  it  within  a  certain  time,  failing  which,  to  other 
parties,  the  legacy  will  vest  in  the  eventual  legatees  at  the  expira- 
tion of  the  time  appointed  ;(i)  and  it  follows,  by  parity  of  reasoning, 
that  the  vesting  of  a  provision  contingent  on  marriage,  upon  suc- 
cess in  a  suit,  or  any  other  arbitrary  but  lawful  condition,  will  only 
take  effect  upon  the  condition  being  purified.  (I)  A  legacy  having 
been  given  to  a  parent  upon  the  singular  condition  of  his  having 
two  children  living  at  any  time,  the  condition  was  held  not  to  be 
purified  by  the  birth  of  a  second  child,  which  lived  only  three- 
quarters  of  an  hour,  and  had  not  been  heard  to  cry.(m)  In  the 
case  of  a  legacy,  the  amount  of  which  is  left  to  the  discretion  of 


(/)  See  Ewing  v.  Swing's  Trs.,  12  June 
1867,  19  1).  885 ;  affirmed  22  D.  (Ap.  Ca.) 
6  ;  Cunningham  v.  Moncreiff,  6  July  1868, 
20  D.  1214 ;  Erskine  v.  Williams,  14  Dec. 
1848,  6  D.  226  ;  Lawson  v.  Imrie,  10  June 
1841,  8  D.  1001. 

(g)  Kerry.  Thomson'*  2V*.,  18  Dec.  1866, 
4  Macph.  179. 

(A)  Wilkie  v.  Wilkie,  27  Jan.  1887,  16 
Sh.  481 ;  and  see  Earl  of  Lauderdale  v. 
Royle's  Exr.,  19  May  1830,' 8  Sh.  771 ;  Scott 
v.  Scott,  12  July  I860,  22  D.  1420. 


(i)  SomervilWs  Trs.  v.  Dickson,  8  March 
1865,  8  Macph.  602. 

(k)  Stevenson  v.  Macintyre,  80  June  1836, 
4  Sh.  776,  N.  E.  784 ;  Neilson  v.  Coulter, 
1710,  4  Br.  Sup.  807. 

(/)  See  Hunter  v.  Nicolson,  29  Nov.  1836, 
15  Sh.  159 ;  Scot  v.  Seton,  1708,  M.  2998. 

(m)  Roberton  v.  Roberton,  22  Jan.  1888, 
1 1  Sh.  297 ;  an  unfortunate  extension  of 
a  vicious  rule  of  evidence. 
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trustees,  the  exercise  of  the  power  is  regarded  as  conditional ;  and,  chap,  xxxiv. 
accordingly,  the  legacy  will  lapse  by  the  death  ]of  the  trustee  if  he 
has  neglected  to  exercise  it.(»)  Professor  Bell  remarks,  that  where 
the  condition  si  sine  libeiis  is  expressed,  the  mere  birth  of  a  child, 
irrespective  of  its  survivance,  will  give  a  vested  interest ;  a  dis- 
tinction which  is  correct  in  principle,  though  it  is  doubtful  whether, 
in  the  actual  decision  of  such  cases,  sufficient  attention  has  been 
paid  to  the  difference  between  express  and  implied  conditions,  (o) 

1134.  Where  legacies  are  given  to  the  children  of  a  family,  or  Conditions  de- 
to  a  party,  failing  issue  of  his  body,  and  the  circumstances  were  such  {he  buthST 
as  to  render  it  improbable  that  additions  would  be  made  to  the  chl,dren- 
family,  the  Court  has  sometimes  allowed  payment  to  be  made  in 
anticipation  of  the  period  of  vesting,  on  security  being  found  for  re- 
payment in  the  event  of  the  succession  opening  to  future  issue,  (p) 

And  it  has  been  held,  on  the  construction  of  a  direction  to  convey  Bequest  to  m- 
residue  to  a  party  who  was  insane,  in  the  event  of  his  recovery,  J^tp3hStSm. 
whom  failing  to  another,  that  the  trustees  were  entitled  to  denude  tion  to  8anit7- 
in  favour  of  the  conditional  institute  on  the  arrival  of  the  period  of 
distribution,  the  party  first  instituted  being  then  in  a  state  of  mental 
alienation,  (q) 

1135.  One  of  the  most  common  conditions  in  settlements  of  Condition  re- 
landed  estates  is,  that  the  heirs  of  entail  shall  take  and  bear  the  grantee  to*bear 
name  and  arms  of  the  entailer.     Where  the  condition  further  re-  ^f^lums. 
quires  that  no  other  surname  and  arms  shall  be  used,  it  is  under- 
stood that  the  heir  cannot  conjoin  another  surname  or  quarter  other 

arms  with  those  of  the  entailer,  but  the  question  has  not,  so  far  as 
we  are  aware,  been  the  subject  of  express  decision.  The  strict  con- 
struction obviously  involves  the  surrendering  of  other  estates  to 
which  similar  conditions  are  applicable.  Where  the  entailer's  family 
had  not  received  a  grant  of  arms  from  the  Lord  Lyon,  the  condition 
was  held  to  impose  upon  the  heir  the  obligation  of  obtaining  a  grant 
of  arms  distinctive  of  the  entailer's  family,  and  descending  to  the 
heirs  of  entailer) 

1136.  We  proceed  to  touch  upon  the  subject  of  unlawful  and  Unlawful  and 

*x  *  !•.•  t»i«         i  ,i  .  •  •  ia*       impossible  con- 

linpossible  conditions,  which  involves  the  question — in  what  cir- ditions :  bequest 
cumstances  a  legatee  is  entitled  to  take  the  bequest  free  from  a  tfough^ndition 
potestative  condition  ?     On  this  last  point  our  law  is  free  from  an  unlawful  or 

*  r  impossible. 

(n)  Burruide  v.  Smith,  10  June  1829,  7  11  June  1888,  11  Sh.  699.    Compare  these 

Sh.  786.  cases  with  Biff  gar's  Trs.  v.  Biggar,  17  Nov. 

(o)  Bell's  Prin.  ?  1782.     See  also  Glen-  1868,  21  D.  4. 

dinning  v.  Walker,  30  Nov.  1826,  4  Sh.  237,  (q)  Drori*  Tr».  v.  reddie,  5  March  1860. 

N.  E.  241.  12  D.  826. 

(p)  Scheniman  v.  Wilson,  26  June  1828.  (r)  Moir  v.  Graham,  1794,  M.  16,687. 
6  Sh.  1019  ;  Blackwood  v.  Blackwood's  Trs., 
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Distinction  be- 
tween  unlawful 
purpose  and 
unlawful  condi< 
tion. 


Conditions  re- 
quiring or  pro- 
hibiting resi- 
dence. 


Fraeer  v.  Rote. 


element  of  complexity  which  has  entered  into  that  of  England 
in  consequence  of  the  Courts  of  Law  there  having  adopted  the  prin- 
ciple that  a  devise  of  real  property  upon  an  impossible  or  unlawful 
condition  is  void,  while  the  Courts  of  Equity,  in  the  adjudication  of 
questions  of  personal  succession,  have  adhered  to  the  maxim  of  the 
civil  law,  according  to  which  such  conditions  are  held  pro  non 
9criptt8.(8)    In  the  jurisprudence  of  Scotland,  it  is  a  universal  rule, 
that  a  bequest,  or  voluntary  provision,  coupled  with  an  unlawful  or 
impossible  condition,  is  effectual,  but  that  the  condition  is  void.(?) 
Legacies  and  bequests  may  be  said  to  be  unlawful,  either  when 
they  are  granted  for  an  unlawful  purpose  or  when  granted  upon 
a  condition  which  the  law  will  not  enforce.    The  subject  of  unlaw- 
ful purposes  has  been  considered  in  a  previous  chapter,  in  conjunc- 
tion with  that  of  conditions  which  are  void,  as  interfering  unduly 
with  the  right  of  property,  (u)    As  respects  conditions  in  restraint 
of  personal  liberty,  these  are  of  rare  occurrence  in  modern  settle- 
ments.    Two  examples  have  attracted  the  attention  of  authors ;  re- 
straints on  residence,  and  restraints  on  marriage,  (v) 

1137.  Two  cases  are  reported  on  conditions  as  to  residence. 
In  the  first,  Reid  v.  Coate8,(x)  the  legacy  was  given  by  an  uncle, 
coupled  with  the  condition  that  the  legatee  should  not  reside  with 
his  mother.     The  Court,  before  deciding  the  question,  inquired 
whether  the  legatee  intended  to  observe  the  condition  of  separate 
residence  ;  and  having  received  an  answer  amounting  to  a  non  re~ 
pugnantia,  they  refused  to  interfere,  as  it  was  not  unlawful  for  the 
legatee  to  fulfil  the  condition.     In  the  subsequent  case  of  Fraaer  v. 
Ro8e,(y)  the  Court  seems  to  have  gone  further,  and  to  have  held 
the  condition  of  non-residence  with  the  legatee's  mother,  she  being 
of  good  character,  altogether  nugatory.     The  doctrine,  that  a  de- 
grading or  contumelious  condition  may  be  disregarded,  certainly 
commends  itself  to  reason ;  but  we  incline  to  think  that  a  condi- 
tion enjoining  residence  in  a  particular  place  is  lawful,  on  the  prin- 
ciple that  the  testator  may  desire  his  representative  to  keep  up  a 
connection  with  the  locality  of  his  choice,  and  that  the  condition 
is  sufficiently  complied  with  by  having  a  home  or  place  of  resi- 
dence in  the  locality,  and  occasionally  visiting  it.  (2)     As  to  re- 

(«)  2  Jarman  on  Wills,  8d  ed.  pp.  9,  18     of  the  child,  but  shall  defer  in  these  mot- 


el eeq. 

(t)  See  Bell's  Pr.  }  1785;  Erek.  8,  8, 
86 ;  Stair,  1,  8,  7. 

(u)  Chapter  16,  sect.  1. 

(v)  Of  the  same  nature  is  the  condition 
sometimes  attached  to  a  provision  in  favour 
of  a  minor,  that  the  parents  shall  not  in- 
terfere with  the  education  or  upbringing 


tors  to  the  testamentary  gnardiaus  or  trus- 
tees; see  Charterie  v.  The  Lord  Advocate, 
22  Feb.  1750,  1  Cr.  St.  &  Pat  468. 

(z)  Reid  v.  Coatee,  6  Mar.  1818,  F.C. 

(y)  Fraeer  v.  Roee,  18  July  1849,  11  D. 
1467. 

(*)  A  donor  may,  of  coarse,  make  it  a 
condition  of  a  provision,  that  the  donee  is 
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straints  on  residence  with  the  legatee's  parents  or  near  relatives,    chap,  xxxiv. 
the  case  of  Fraser  v.  Rose  proves  that  the  Court  will  not  enforce 
the  condition  without  inquiring  into  its  reasonableness.     If,  there- 
fore,  the  condition  be  capricious  or  unreasonable,  it  may  safely  be 
disregarded 

1138.  Restraints  on  marriage  are  clearly  illegal  and  inoperative  Conditions  in 
when  they  are,  either  in  form  or  virtually,  equivalent  to  a  total  nwnia^within 
prohibition.(a)     It  may  be  added,  on  the  authority  of  the  English  ^cta^lts 
decisions  on  wills,  that  a  restriction  of  the  legatee's  choice  to  a  par- 
ticular person,  or  to  members  of  a  particular  class  or  profession,  is 
void,  as  having  a  tendency  to  absolute  prohibition  ;(&)  but  it  is 
not  clear  that  the  exclusion  of  a  particular  person  or  class  of  per- 
sons^) would  be  objectionable.     Conditions  as  regards  time  are 
only  valid  when  coupled  with  a  dispensing  power ;  e.g.,  when  it  is 
provided  that  the  legatee  shall  not  marry  in  minority  without  the 
consent  of  guardians  or  trustees,  (d)    And  conversely,  conditions 
involving  the  requirement  of  consent,  seem  only  to  be  binding 
when  bearing  relation  to  the  period  of  legal  minority,  or  such  rea- 
sonable period  of  less-age  as  the  testator  may  appoint.     A  provi-  Condition  « 
sion  to  a  wife,  upon  condition  si  vidua  manserit  et  non  nupserit vidua  man*eni' 
would  seem  to  be  lawful  ;(c)  and  in  practice  it  is  not  uncommon 
to  restrict  the  amount  of  a  widow's  provision  in  the  event  of  a 
second  marriage. 

1139.  In  the  interpretation  of  conditions  as  to  marriage  with  Conditions  re- 
consent  of  trustees,  two  principles  have  been  established  in  favour  ^"of  trustee?" 
of  the  legatee  ;  first,  that  the  trustees  cannot  refuse  their  consent  *°  th.e  m*™^ 

o  >  »  _  of  a  legatee  or 

except  upon  reasonable  grounds ;  and  secondly,  that  it  is  not  neces-  disponee. 
sary  that  the  consent  should  be  declared,  it  being  sufficient  that  the 
trustees  do  not  object  to  the  marriage. (/)     As  a  necessary  conse- 


nt) longer  to  reside  with  him ;  see  Patersons 
v.  Paierson,  26  Jan.  1849,  11  D.  441.  As 
to  residence,  see  2  Jarman  on  Wills,  8d 
ed.  p.  61 ;  and  case  of  Fillingham  v.  Brom- 
ley, T.  &  R.  680,  where  Lord  Eldon  com- 
pelled a  purchaser  to  take  a  title,  although 
the  vendor's  right  was  clogged  with  the 
condition  of  residence.  See  also  Stones  v. 
Parker,  29  L.  J.  Ch.  874. 

(a)  See  the  cases  collected  in  Br.  Syn. 
458;  and  2  Jarman  on  Wills,  8d  ed.  p. 
88. 

(6)  See  M'Rath  v.  Alexander,  1712,  M. 
2976. 

(c)  Compare  Ommanney  v.  Douglas,  M. 
2986,  16  March  1796,  8  Tat.  448,  where 
the  judgment  of  the  Court  of  Sefsion,  re- 


jecting the  condition,  was  reversed,  with 
Keily  v.  Monde,  8  Ridg.  P.  C.  205,  where 
a  condition  not  to  marry  a  man  who  was 
not  seised  of  an  estate  in  fee,  or  of  per- 
petual freehold,  of  the  annual  value  of 
£600,  was  held  to  be  too  general,  and  there- 
fore illegal. 

(d)  See  Buchanan  v.  Buchanan,  1680, 
M.  2968 ;  8  Br.  Sup.  886 ;  Fetterneer  v. 
SempU,  1680,  M.  2969. 

(e)  Foulis  v.  Gilmour,  1672,  M.  2965 ;  2 
Br.  Sup.  160.  A  similar  condition  in  a 
postnuptial  contract,  applicable  to  the  se- 
cond marriage  of  the  surviving  spouse,  was 
held  valid  in  Kidd  v.  Kidd,  10  Dec.  1868, 
2  Macph.  227. 

(/)  M'Kenxie  v.  Kmminity's  Or.,  1750, 
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chap,  xxxit.  queuce  of  the  first  of  these  propositions,  it  follows,  that  if  the  trus- 
tees withhold  the  required  consent  capriciously,  the  legatee  is  free 
to  marry  without  it,  and  by  so  doing  does  not  forfeit  the  legacy.  (<jr) 

WeUtc<vxr$  Tr*.  Our  second  proposition  is  illustrated  by  the  case  of  Wellwoods  Trvs- 
tees.  The  truster  had  directed  his  trustees  to  entail  and  secure  his 
lands  of  Foleyhill  upon  his  grandaughter,  Miss  Boswell,  and  certain 
substitutes,  with  a  proviso,  that  in  the  event  of  her  marrying  with- 
out the  approbation  of  his  trustees  first  had  and  obtained,  her  right 
and  interest  in  the  said  lands  should  immediately  cease  and  deter- 
mine, fortified  by  a  resolutive  clause.  Miss  Boswell  married  in  mi- 
nority, without  the  knowledge  of  the  trustees.  In  a  multiplepoind- 
ing,  brought  for  the  purpose  of  ascertaining  on  whom  the  estate 
ought  to  be  settled,  the  Court,  on  the  suggestion  of  Lord  Fullerton, 
required  the  trustees  to  state  whether  they  were  now  willing  to  give 
their  consent  and  approbation  of  the  marriage.  The  trustees  hav- 
ing given  their  consent  by  a  minute,  it  was  held  that  the  wish  of 
the  testator  had  been  sufficiently  complied  with.  (A) 

1140.  In  England,  conditions  in  restraint  of  marriage  have  been 
held  void,  as  being  in  terrorem  merely, (i)  when  the  will  contained 
no  destination  over  in  default.  This  element  has  not  been  much 
considered  in  the  decisions  of  the  Court  of  Session. 


In  terrorem 
doctrine. 


M.  2977,  6692;  Elch.  "Provisions  to 
Heirs,"  No.  18.  See  on  this  point,  2  Jar- 
man  on  Wills,  8d  ed.  p.  48. 

(g)  Bunten  v.  Buchanan,  1710,  M.  2972; 
Pringle  v.  Pringle,  1688,  M.  2972 ;  2  Br. 
Sup.  126 ;  Dalziel  v.  ScoMarvet,  1688,  M. 
2971 ;  Gordon  v.  Petrie,  1682,  8  Br.  Sup. 
438;  Foord  v.  Foord,  1682,  M.  2970.  On 
the  authority  of  Jarman  (2,  46),  it  may  be 
added,  that  the  Court  of  Chancery  is  also 
extremely  liberal  in  construing  expressions 
of  consent,  and  it  will  presume  consent  from 
the  absence  of  dissent,  agreeably  to  the 
maxim,  qui  tacet  consentire  videtur  ;  Mesgrttt 
v.  Mesgrttt,  2  Vern.  580 ;  Daley  v.  Detbou- 
verie,  2  Atk.  261 ;  UAgu&ar  v.  Drinhcater, 
2  V.  &  B.  225.  In  Pollock  v.  Croft,  1  Mer. 
181,  where,  under  the  circumstances,  con- 
sent was  not  required  to  be  in  writing,  a 
general  permission  to  the  legatee  to  marry 
according  to  her  discretion  appears  to  have 
been  deemed  sufficient,  without  any  fur- 
ther consent.  And  in  Strange  v.  Smith, 
Amb.  268,  Lord  Hardwicke  held  that  a 


mother,  whose  consent  in  writing  was  re- 
quired, had,  by  making  the  offer  to,  and 
permitting  the  addresses  of  the  intended 
husband,  given  a  consent  to  her  daughter's 
marriage  which  she  could  not  retract, 
though  no  written  consent  had  been  given, 
as  required  by  the  settlement. 

(h)  Welltcood'i  Trt.  v.  Bone  ell,  21  June 
1851,  1 3  D.  1211.  The  death  of  the  party 
whose  consent  is  required  will,  by  render- 
ing fulfilment  of  the  condition  impossible, 
enable  the  legatee  to  take  the  bequest  un- 
conditionally ;  Grant  v.  Dyer,  8  Dec.  1813, 
2  Dow.  78.  Where  a  father  granted  a 
bond  of  provision  to  his  daughter,  suppos- 
ing her  to  be  unmarried,  to  be  null  if  she 
married  without  his  consent,  and  having 
afterwards  learned  that  she  was  married, 
he  expressed  his  dissatisfaction,  but  receiv- 
ed her  into  his  family,  the  Court  held  that 
the  provision  was  not  exigible;  Hay  v. 
Wood,  1781,  M.  2982  ;  Hailes,  864. 

(t)  2  Jarman  on  Wills,  p.  40  et  teq. 
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CHAPTER  XXXV. 


OF  DESTINATIONS  TO  HEIRS  OF  PROVISION. 


I.  Technical  Meaning  of  words  descriptive 
of  Heirs. 


II.   Words   of  Destination,  how  far  con- 
trolled by  the  context. 


1141.  In  the  construction  of  settlements  of  heritable  estate,  Distinction  be- 
such  words  as  heir,  heir-male,  heir  of  the  body,  etc.,  are  to  be  con-  SSSatioM  and 
sidered  proper  terms  of  destination  when  preceded  by  the  words,  dcsignative . 

r   ,  r  .  T     .  grants  to  heirs. 

whom  failing  or  and, — e.g.,  to  A.  B.  and  his  heirs-male.  It  is  true 
that  under  such  grants,  the  person  who  is  heir  in  the  character  de- 
scribed may  succeed  as  institute  by  the  predecease  of  the  ancestor 
named ;  but,  even  in  this  case,  he  succeeds  by  virtue  of  a  proper 
destination ;  the  succession  being  computed  in  precisely  the  same 
way  as  if  A.  B.  the  institute  had  succeeded,  and  had  transmitted  the 
estate  to  his  nearest  heir-male  as  heir  of  provision.  The  distinc- 
tion in  regard  to  succession,  between  the  position  of  an  heir  or  con- 
ditional institute  under  a  destination,  and  that  of  an  heir  succeed- 
ing as  persona  designata,  are  very  important.  In  the  former  case 
the  destination  is  not  exhausted  by  the  service  of  the  conditional 
institute,  but  continues  to  regulate  the  succession  as  long  as  there 
exist  heirs  of  the  specified  class  capable  of  inheriting,  or  until  the 
destination  be  legally  altered.  In  the  case  of  an  heir  of  the  same 
class  taking  under  a  designative  grant,  the  purpose  of  the  grant  is 
fully  satisfied  by  his  succession,  and  there  is  no  room  for  service  of 
any  other  heir  of  the  same  class  as  heir  of  provision,  (a) 

(a)  The  construction  of  the  term  Heir      tion  to  moveable  or  to  general  succession, 
when  used  designatively,  whether  in  rela-      is  discussed  infra,  chapter  41. 
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succeasion. 


TECHNICAL  MEANING  OF  WORDS  DESCRIPTIVE  OF  HEIRS. 

Heritable  desti-        1142.  As  preliminary  to  the  discussion  of  particular  destinations, 
c^n*ta™fa       the  question  naturally  arises,  What  are  the  limits,  if  any,  within 
SaavoThei™     which  the  principle  of  selection  of  heirs  is  confined?  in  other  words, 
gompiwd  in  the  What  is  the  general  character  of  a  tailzied  destination  according  to 
the  law  of  Scotland  ?(b)     This  subject  has  been  fully  considered  in 
the  first  of  the  chapters  treating  of  Entails,  (c)     The  results  may 
be  summarised  in  two  propositions: — First,  a  grant  to  a  description 
of  persons  can  only  receive  effect  as  an  heritable  or  tailzied  destina- 
tion when  it  is  limited  to  individuals  named,  or  to  the  heirs  of  in- 
dividuals named,  selected  from  the  class  of  heirs  who  would  succeed 
by  operation  of  law  to  the  disponees  or  heirs  of  provision.     This 
definition  excludes  from  the  category  of  heritable  destinations 
grants  to  heirs  in  a  line  of  descent  distinct  from  that  of  the  legal 
order  of  succession,  e.g.y  to  heirs  in  the  maternal  line.     A  grant  to 
heirs  in  the  maternal  line  can  only  receive  effect  as  a  designaiio 
per8onarum  in  favour  of  the  first  taker,  and  his  heirs  whomsoever. 
It  would  appear,  further,  that  the  selection  must  be  based  upon  the 
consideration  of  blood  or  relationship ;  but  an  exclusion  of  heirs 
succeeding  to  a  particular  estate,  coupled  with  a  consequent  devolu- 
tion of  the  succession  to  heirs  of  the  next  or  of  some  other  branch 
of  the  succession,  will  receive  effect  as  a  condition  of  the  grant (rf) 
1143.  Secondly,  a  tailzied  destination  cannot  be  constituted  in 
favour  of  the  heirs  of  the  legal  order  of  succession ;  whence  we  de- 
duce  this  rule  of  construction,  that  a  destination  to  a  person  named 
the  legal  order   and  his  heirs  (not  limited  to  a  selected  class)  in  a  grant  of  heritable 
o  succession.     eg^a^e  intended  to  take  immediate  effect,  merely  denotes  a  fee- 
simple  estate  in  the  ancestor.     In  mortis  causa-  dispositions,  or 
where  the  vesting  of  the  fee  is  postponed,  the  heir-at-law  may  in- 
deed take  as  conditional  institute  under  a  grant  conceived  in  such 
terms ;  but  as  in  this  case  he  takes  as  immediate  disponee  under  a 
designation,  his  succession  cannot  be  regarded  as  an  exception  to 
the  rule  which  excludes  gifts  to  heirs-at-law  from  the  category  of 
heritable  destinations. 


Heritable  des- 
tination cannot 
be  constituted 
in  favour  of 


(6)  The  expression  "tailzied  destina- 
tion" has  no  necessary  connection  with 
the  condition  of  the  estate  as  affected  by 
the  Statutes  regulating  Entails,  but  de- 
notes merely  a  destination  to  a  succession 
of  persons  different  from  the  legal  order  of 
succession.  In  this  sense  it  is  synonymous 
with  heritable  destination. 


(c)  See  chapter  81,  section  2. 

(d)  See  M%GilUvray  v.  Soutar,  12  March 
1862,  24  D.  759,  where  it  was  held  that  a 
restriction  to  heirs-male  of  a  particular 
clan  was  not  a  recognisable  limitation  of 
the  destination. 
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We  proceed  to  the  consideration  of  the  meaning  of  the  terms   qhaf.  xxxy. 
used  for  the  purpose  of  limiting  the  succession  to  particular  classes 
of  heirs, 

1141.    "  Heirs," — "  Heirs  whatsoever."    Although,  as  we  have  "  Heir,"  how 

......  t  i»j»  *i_  construed  when 

seen,  a  continuing  destination  cannot  be  created  in  favour  of  such  used  referen- 
heirs,  the  expressions  "heirs"  and  "heirs  whatsoever"  are  fre- ^nation.* des 
quently  and  properly  introduced  into  limited  destinations  in  con- 
nection with  other  terms  descriptive  of  the  course  of  descent.  Thus, 
where  the  general  course  of  the  succession  is  based  on  the  principle 
of  preference  for  heirs-male,  the  word  "heirs,"  occurring  in  a  sub- 
ordinate branch  of  the  destination,  when  coupled  with  words  of 
reference,  designates  the  heirs  of  the  selected  and  specified  class, 
i.e,,  heirs-male,  or  as  the  case  maybe.  And  therefore,  where  heirs- 
general  are  intended  to  take  after  heirs-male,  the  distinctive  word 
"  whatsoever"  is  used  to  mark  the  transition,  and  tcTprevent  ambi- 
guity. This  effect  of  the  word  whatsoever  is  seen  in  the  common 
destination  of  entails  to  A.  B.,  and  the  heirs-male  of  his  body,  and 
the  heirswhatsoever  of  the  body  of  the  said  heirs-male. 

1146.  A  gift  over  at  the  end  of  a  destination  to  heirs-whatso-  Destination  over 
ever,  whether  of  the  granter  or  of  some  person  other  than  the  lastOT^SSreT™1 
substitute,  will  be  effectual  as  a  substitution  according  to  its  tenor ;  Xctwd «  » 
but  in  this  case,  the  grantee  of  the  destination  over  takes  as  under  *&*&* t*0* 
a  designative  appointment  to  himself,  and  not  as  ajmember  of  a 
proper  destination,  (e)    It  is  scarcely  necessary  to  add  that  the  term 
heirs  whatsoever,  whether  used  absolutely  or  coupled  with  limiting 
words,  includes  heirs-portioners.     The  decisions  on  this  point  have 
been  noticed  in  a  previous  chapter.  (/) 

1146.  Whether,  under  a  destination  to  heirs  whatsoever,  the  sue-  Destination  to 
cession  devolves  to  the  heir  of  line  or  to  the  heir  of  conquest,  de-  whrthCTnop«fa- 
pends  on  the  consideration  whether  the  heir  takes  by  operation  of  ti™  in  favour  of 
law  after  the  ancestor,  or  designatively  under  the  destination.     In  heir  of  conquest 


the  former  case, — e.g.,  under  a  destination  to  A.  B.  and  his  heirs 
whatsoever,  where  the  succession  has  already  vested  in  A.  B.  and 
opens  to  his  heirs  after  his  death, — the  question  is  ruled  by  the  law 
of  intestate  succession.  -  If  A.  B.  is  heir  alioqui  stcccesmrus  of  the 
granter  or  of  the  heir-substitute  to  whom  he  succeeds,  as  the  case 
may  be,  the  succession  will  clearly  devolve  to  his  heir  of  line ;  but 
if  he  is  not  the  heir,  then  it  will  fall  to  his  heir  of  conquest,  (gr)    In 

(e)  Robieon  V.  Robiton,  8  June  1869,  21  (g)  Short  v.  Short,  1771,  M.  6615 ;  19 

D.  906 ;  but  see  centra,  Henry  v.  Watt,  18  March  1799,  2  Pat.  496 ;  and  seo  Brown 

June  1882, 10  Sh.  644.  v.  Campbell,  16  March  1866,  17  D.  769 ; 

(/)  Chapter  81,  section  2  (Tailzied  Des-  and  chapter  4,  section  2  (Intestate  Suc- 

tinations).  cession). 
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chap,  xsxt.  the  case  of  heirs  whatsoever  called  designatively,  three  cases  may 
be  distinguished.  And  first,  where  a  succession  opens  to  the  heir 
whatsoever  of  a  nominatim  disponee  in  the  character  of  a  conditional 
institute,  then,  inasmuch  as  no  estate  ever  vested  in  the  disponee, 
the  estate  cannot  in  any  view  be  regarded  as  conquest  of  him.  The 
expression,  heir  whatsoever,  is  therefore  construed  designatively,  and 
is  held  to  denote  the  heir  of  line,  as  representing  the  principal  line 
of  succession.  (A)  Next,  where  an  entailer  at  the  end  of  a  desti- 
nation calls  either  his  own  heirs  whatsoever  (t)  or  the  heirs  what- 
soever of  another  person,  to  whom  the  estate  is  not  previously 
given, (i)  in  either  of  these  cases,  inasmuch  as  the  succession  is  not 
derived  from  the  ancestor  from  whom  the  relationship  is  traced,  the 
estate  cannot  be  said  to  have  been  either  heritage  or  conquest  in 
his  person ;  the  destination  is  therefore  designative,  and  the  succes- 
sion will  follow  the  principal  line  of  descent.  "  There  is  no  case," 
said  Lord  Neaves,  "  in  which  it  has  been  held,  and  no  authority  by 
which  it  is  laid  down,  that  an  heir  of  conquest  ever  succeeds  de- 
signative under  the  general  terms  *  heirs'  or  'heirs  whatsoever,' 
where  the  succession  in  dispute  is  to  a  third  party,  and  not  to  his 
own  ancestor.  It  would  be  difficult  of  course  to  deny  that  an  heir 
of  conquest  may  be  so  clearly  designated  as  to  give  him  a  plain 
right,  as  where  he  is  expressly  called  by  that  very  designation.  But 
where  he  is  not  so  called,  and  the  words  used  are  heirs  whatsoever, 
it  does  not  appear  that  an  heir  of  conquest  has  ever  been  held  to  be 
thus  designated  so  as  to  succeed  as  heir  of  provision  to  a  third  party 
who  is  the  disponee."  (Q  Lastly,  where,  in  the  case  supposed,  of  the 
grantees  heirs  whatsoever  being  called  at  the  end  of  the  destina- 
tion, if  those  heirs  should  succeed  as  conditional  institutes  in  con- 
sequence of  the  failure  of  the  disponee  and  heirs  of  provision  before 
the  succession  opens,  it  would  seem,  as  observed  by  Lord  Neaves, 
that  the  heir  of  conquest  is  entitled,  if  the  property  were  conquest  in 
the  person  of  the  granter  of  the  settlement,  because  in  this  case  the 
heir  succeeds  to  his  own  ancestor.  It  is  right,  however,  to  notice 
that  this  construction  is  open  to  the  objection  that  it  involves,  as  a 
necessary  consequence,  that  in  different  possible  events  a  different 
meaning  is  put  upon  a  destination  to  heirs  whatsoever,  (m) 
H«r  of  line.  1147.  "  Heirs  of  line," — "  Heirs  general  of  line."   These  expres- 

sions, which  do  not  often  occur  in  destinations,  may  be  regarded  as 

(A)  MOkr  v.  MiUer,  19  Jan.  1881,  9  Sh.  Neaves'  judgment  in  Robison  v.  Robison, 

296 ;  27  Aug.  1888,  7W.&S.1.  21  D.  910. 

(t)  Robison  v.  Robison,  8  June  1869,  21  (I)  21  D.  911. 

D.  905.  (nt)  See  observations  in  Robison  v.  Rob£~ 

(*)  Boyd  v.  Boyd,  1774,  M.  8070;  and  son,  21  D.  909,  912-15. 
see  the  analysis  of   this  case  in    Lord 
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synonymous  with  heirs  whatsoever,  excluding  the  heir  of  conquest,  qhap.  mr. 
The  question  here  suggests  itself,  whether  a  grant  to  a  person  and 
his  heirs  of  line  might  not  receive  effect  as  a  continuing  destina- 
tion, by  construing  the  words  in  the  sense  that  the  relationship  of 
each  successor  is  to  be  traced,  not  from  his  immediate  predecessor, 
but  from  the  ancestor  named  in  the  deed  ?  We  do  not  think  that 
the  words  would  be  so  construed ;  and  on  the  question  of  the  possi- 
bility of  constituting  a  tailzied  destination  in  favour  of  a  succession 
of  heirs  whose  relationship  is  to  be  traced  to  the  first  taker,  we  re- 
fer to  the  opinions  of  the  judges  in  MacOregor  v.  Gordon.(ri)  A 
destination  to  an  individual  named  includes  his  heirs ;  but  an  im- 
mediate substitution  of  one  person  to  another  excludes  the  heirs  of 
the  institute  (o)  except  in  gifts  by  parents  to  children. 

1148.  "  Heirs  of  the  body"  is  an  expression  denoting  a  limita-  Heirs  of  the 
tion  of  the  legal  order  of  succession  to  heirs  in  the  direct  line  of  de-     7' 
scent,  being  of  the  blood  of  the  ancestor  named.    A  destination  to 
heirs  of  the  body,  accordingly,  cannot  fail  so  long  as  there  is  issue 
surviving  of  the  ancestor. 

1148.  "  Heirs  of  the  marriage"  has  a  more  restricted  significa-  Heirs  of  a  mar- 
"tion.     It  includes  the  children  of  the  marriage  in  question,  and  J^edpw- 
their  issue  in  the  order  of  legal  succession.  «"*- 

1160.  "  Heirs-male"  limits  the  succession  to  male  heirs,  whether  Hdr-mai©  gene- 
in  the  direct  or  the  collateral  line,  who  are  connected  with  the  an-  **  o£  Pulsion, 
cestor  solely  by  males.  It  excludes  female  heirs  and  male  heirs 
connected  in  descent  by  females.  In  Sinclair  v.  Earl  of  Fife}(p) 
the  destination  was  "  to  the  nearest  lawful  heir-male  of  line  what- 
soever ;"  and  it  was  contended  that  the  expression  was  contradictory, 
inasmuch  as  heir-male  and  heir  of  line  denote  different  orders  of 
succession;  but  it  was  held  that  the  destination  might  receive 
effect  as  a  grant  in  favour  of  the  heir-male  general  excluding  the 
heir  of  conquest. 

1151.  "  Heirs-female  n  denotes  the  heirs-general  of  the  ancestor  Heir-female 
or  person  named,  excluding  his  heirs-male,  (q)    In  practice  heirs-  S^*3*  *  Pro* 
female  are  usually  substituted  to  heirs-male,  as  thus :  to  A.  B.  and 
his  heirs-male  ;  whom  failing  to  his  heirs-female ;  and  the  male  line 

(n)  MacOregor  ▼.  Gordon,  1  Dec.  1864,  8  exception,  on  account  of  the  ambiguity  of 

Macph.  148.  the  word  "  lineal/'  which  in  one  sense  would 

(o)  Forsyth  v.  Fergtmon,  14  June  1882,  imply  that  heirs-male  of  the  body  only  are 

10  Sh.  646.    See  chapter  89  (Implied  In-  excluded.  It  was  assumed  in  the  judgment 

stitution  of  Children),  in  the  Roxburgh  case,  and  is  now  the 

(p)  Sinclair  v.  Earl  of  Fife,  1766,  M.  undoubted  law,  that  a  destination  to  heirs- 

14,944 ;  affirmed  5  April  1767.  female  on  the  failure  of  heirs-male  does 

(q)  Erskine's  definition  of  heirs-female  not  come  into  operation  until  after  the 

(Inst.  8,  8,  48)  as  "  heirs-at~law  after  the  failure  of  the  heirs-male  general,  that  is,  of 

failure  of  the  lineal  male  issue,"  is  open  to  the  collateral  as  well  as  the  descending  line. 

2p2 
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Hope  and 
Buehan. 


Eldest 
daughter  or 
heir-female. 


being  extinct  before  the  destination  to  heirs-female  comes  into 
operation,  the  persons  who  succeed  under  the  last-mentioned  des- 
tination are  the  surviving  heirs-general  of  the  ancestor.  Again,  as 
the  substitution  is  to  the  heirs-female  of  A.  B.,  and  not  the  heirs- 
female  of  the  last  heir-male,  it  follows  that,  on  the  failure  of  the 
male  line,  the  heir-general  of  A.  B.  (although  wholly  unconnected 
in  relationship  with  the  last  heir-male)  is  entitled  to  take  up  the 
succession.     Both  these  points  were  determined  in  the  Bargany 

case. 

1152.  John  Lord  Bargany  disponed  his  estates  to  the  heirs-male 
of  the  body  of  his  eldest  son,  the  Master  of  Bargany ;  whom  failing 
to  his  second  son,  and  the  heirs-male  of  his  body ;  whom  failing  to 
the  eldest  heir-female  of  the  body  of  Lord  Bargany,  the  entailer, 
and  the  descendants  of  her  body,  without  division ;  whom  failing 
to  the  next  heir-female  to  be  procreated  of  the  body  of  the  said  Lord 
Bargany,  and  the  descendants  of  the  body  of  the  said  next  heir- 
female.  On  the  failure  of  the  heirs-male  of  the  destination,  three 
persons  claimed  the  succession : — 1st,  Hugh  Dalrymple,  the  nearest 
heir-general  of  Lord  Bargany,  being  a  descendant  of  his  eldest  son; 
2d,  Sir  Alexander  Hope,  the  son  of  Lord  Bargan/s  daughter ;  and, 
3d,  Mary  Buehan,  granddaughter  of  Lord  Bargan/s  second  son,  who 
was  the  last  heir  in  possession.  The  Court  had  no  difficulty  in  re- 
pelling the  claim  of  Mary  Buehan,  which  could  only  be  supported 
on  the  theory  that  the  succession  was  to  be  traced  from  the  heir 
last  succeeding  under  the  destination.  But,  on  an  erroneous  con- 
struction of  the  phrase  "  heir-female  of  the  body  "  (which  was  held 
to  be  synonymous  with  daughter),  judgment  was  given  in  favour 
of  Sir  Alexander  Hope,  a  descendant  of  the  entailer's  daughter. 
The  decision  was  reversed  in  the  House  of  Lords,  and  judgment 
was  given  in  favour  of  Sir  Hugh  Dalrymple,  the  entailer's  nearest 
heir-general,  (r) 

1153.  In  the  case  of  Kinfaun8,(8)  the  destination,  on  failure  of 
the  male  line,  was  "  to  the  eldest  daughter  or  heir-female  "  of  a  cer- 
tain marriage ;  and  the  question  was,  which  of  these  words  was  to 
be  controlled  in  construction  by  the  other.  The  estate  was  claimed 
by  the  descendant  of  a  son,  as  nearest  heir-female ;  and  by  a  daughter 
of  the  marriage,  as  a  person  designated  in  the  grant.  The  decision 
was  in  favour  of  the  heir-female  ;  and,  from  Mr  Sandford's  narra- 


^  (r)  Dalrymple  v.  Hope  and  Buehan,  27 
March  1789, 1  Cr.  St  &  P.  237,  and  Elch. 
"  Provisions  to  Heirs,"  No.  2.  Johnston* 
v.  Johnstone,  19  Nov.  1889,  2  D.  78. 

(«)  Blair  v.  Lyon,  1789,  6  Br.  Sup.  668  ; 
and  see  the  fuller  narrative  of  Mr  Sandford, 


taken  from  Lord  Ekhies'  papers  (Tr.  on 
Entails,  p.  64).  See  also  the  same  author's 
criticism  (p.  66)  on  Lord  Kilkerran'B  ob- 
servations on  this  case  in  Ewing  v.  Miller, 
1747,  M.  2808. 
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tive  of  the  case  it  would  appear  to  have  been  based  on  the  assump-  obap.  xxzt. 
tion  that  "daughter"  was  a  term  of  flexible  construction,  while 
' '  heir-female "  had  a  technical  and  fixed  signification ;  whence  it 
followed  that  the  former  must  yield  to  the  latter.  The  word 
"  daughter"  is  doubtless  susceptible  of  construction  when  the 
context  shows  that  it  is  used  in  a  peculiar  sense ;  but  can  it  be 
truly  characterised  as  a  flexible  term?  We  think  not.(£)  A  better 
reason  for  the  decision  may,  we  apprehend,  be  found  in  the  consi- 
sideration  that  the  word  "  daughter,"  being  properly  designative  of 
an  individual,  is  not  a  word  of  destination  ;  and  that,  as  the  ambi- 
guity occurred  in  a  clause  of  destination,  the  term  "  heir-female," 
which  denotes  a  succession  of  persons,  and  is  therefore  appropriate 
to  the  purpose  of  a  destination,  is  to  be  regarded  as  the  governing 
expression;  "daughter"  being  introduced  in  conjunction  with  it 
merely  as  an  illustration  of  the  female  line  of  succession.  In  con- 
struing the  words  "  heir-male,"  "  heir-female,"  etc.,  in  clauses  bear- 
ing reference  to  the  destination,  those  persons  are  to  be  understood 
who  are  called  in  the  character  designated,  and  not  the  persons 
who  stand  in  the  relation  of  "  heirs-male,"  or  "  heirs-female  "  to  the 
granter  of  the  deed.(w) 

1164.  "  Heirs-male  (or  female)  of  the  body."    Under  these  des-  Heir-male  of 
tinations,  the  succession  in  the  male  or  female  line,  as  the  case  7* 

may  be,  is  confined  to  heirs  who  are  in  the  direct  line  of  descent, 
and  of  the  blood  of  the  ancestor. 

1155. "  To  A.  B.  and  the  heirs-male  of  his  body,  and  the  heirs  what-  Distributive  des- 
soever  of  the  bodies  of  the  said  heirs-male."    Under  this  destination,  const™*.  °w 
the  gift  to  heirs  whatsoever  of  the  bodies  of  the  heirs-male  is  con-  M^Snali 
strued  distributively,  so  that  the  heirs-general  of  the  body  of  the 
first  heir-male  to  whom  the  succession  opens  take  precedence  of  the 
second  and  remoter  heirs-male  of  the  body  of  the  nominatim  dis- 
pones    On  the  failure  of  the  issue  of  the  first  heir-male,  the  suc- 
cession devolves  to  the  next  heir-male  of  the  disponee  or  ancestor 
named,  (x)  and  the  heirs-general  of  his  body ;  and  so  on,  according 


(*)  The  cane  of  Lady  Essex  Ker  v.  limes, 
18  Nov.  1810,  F.O.,  and  26  Feb.  1812,  6 
Pat.  579,  is  a  clear  authority,  if  authority 
were  needed,  for  the  proposition  that  the 
word  "  daughter  "  is  not  a  term  of  flexible 
meaning,  in  the  sense  of  being  subject  to 
construction  according  to  the  probable  in- 
tention. 

(u)  Forbes  v.  Skene,  26  Jan.  1757, 1  Cr. 
St.  &  P.  628. 

(z)  "  If,"  said  Lord  Cottenham,  in  the 
case  of  Lockhart,  "  the  consequence  of  hold- 


ing that  the  eldest  son  took,  with  remain- 
ders upon  his  death  to  his  daughters  if  he 
had  no  son,  would  be  that,  upon  the  failure 
of  the  line  of  such  daughters,  the  estate 
would  never  return  to  the  younger  sons 
or  their  issue,  I  should  feel  the  greatest 
difficulty  in  adopting  a  construction  which 
would  lead  to  such  a  result;  but  I  have 
come  to  the  conclusion  that  suoh  would 
not  be  the  consequence  of  the  construc- 
tion adopted  by  the  majority  of  the  judges;" 
1  Bell,  214. 
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ohaf.  jlxxt.  to  the  law  of  the  destination.  The  construction  of  this  destination 
was  so  determined  by  the  judgment  of  the  House  of  Lords,  affirm- 
ing that  of  the  whole  Court,  in  the  case  of  Lockhart  v.  MacdoiwJULiy) 
The  competition  was  between  the  daughters  of  a  senior  heir-male 
and  the  junior  heir-male  next  in  succession  ;  the  daughters  claim- 
ing as  heirs  whatsoever  of  the  body  of  the  heir-male  who  took  first ; 
and  the  heir-male  insisting  that  all  heirs-male  of  the  body  of  the 
ancestor  must  be  exhausted  before  any  of  his  heirs-general  could 
be  let  in.  The  judgment  was  in  favour  of  the  daughter ;  and,  not- 
withstanding the  ability  displayed  in  the  adverse  opinion  of  Lord 
Meadowbank,(z)  the  principle  of  the  judgment — the  principle, 
namely,  of  distributive  construction — commends  itself  as  that  which 
is  most  consonant  to  the  natural  and  grammatical  meaning  of  the 
words  of  the  destination. 
joimdon*  ▼.  1166.  "  To  the  heirs- female  of  the  body  of  A.  B.,  and  the  heirs- 

^fE^uH^n  male  °f  the  body  of  the  eldest  heir-female1'  (or  "  of  the  said  heirs- 
▼.  Montgomery,  female  successive").  The  destination  here  quoted  occurred  (with 
immaterial  variations  in  phraseology)  in  the  cases  of  Johnstone  v. 
Johnstone9(a)  and  the  Earl  of  Egliidony.  MorUgomerie.(b)  They 
are  distributive  destinations ;  and  are  in  no  way  distinguishable  from 
that  in  Lockhart s  case,  except  in  that  the  positions  of  the  heirs-male 
and  female  in  the  destination  are  reversed.  In  the  first  mentioned 
case,  Mr  Hope  Johnstone,  whose  title  was  sustained  by  the  Court, 
was  the  next  surviving  heir-female  after  failure  of  the  male  issue  of 
the  first  heir-female.  Applying,  then,  the  rule  of  distributive  con- 
struction, the  succession  properly  reverted  to  him  at  the  transition 
to  the  female  line  consequent  on  the  failure  of  the  sub-destination  to 
the  heirs-male  of  the  eldest  heir-female.  The  pedigree  quoted  in 
the  report  shows  that  the  actual  course  of  descent,  antecedent  to  the 
action,  had  been  conformable  to  this  construction  of  the  destination. 
1157.  "  To  A.  B.  and  his  heirs-male ;  whom/ailing,  to  their  heirs- 
female."  The  difference  between  this  and  the  destination  in  the 
fuUng"  in  dit-  case  of  Lockhart,  consists  in  the  employment  of  the  words  "  whom 
fttionft.  failing"  in  place  of  " and;"  words  which  are  obviously  inconsistent 

with  the  notion  of  a  distributive  succession.  It  would  seem,  therefore, 


Distinction  be- 
tween "and" 
and  "whom 


(y)  Lockhart  v.  Matdonald,  19  Jan.  1887, 
15  8h.  876 ;  on  remit  from  H.  L.  24  Jan. 
1840,  2  D.  877;  judgment  affirmed  15 
March  1842, 1  Bell,  202. 

(i)  2  D.  890.  A  narrative  of  the  un- 
reported cases  of  Rothes  and  the  Polwarth 
Parage,  so  much  canvassed  in  the  opinions 
of  the  leading  case,  will  be  found  in  Sand- 
ford  on  Entails,  pp.  98-100.    These  cases 


do  not  throw  much  light  on  the  question; 
for  the  specialty  of  the  destination  in  Lock- 
hart't  case — viz.,  the  substitution  to  heirs 
"  of  the  bodies  of  the  said  heirs-male  " — was 
wanting  in  both  the  first-mentioned  cases. 

(a)  Johnstone  v.  Johnstone,  19  Nov.  1839, 
2  D.  78. 

(b)  Earl  of  EgUnton  v.  Montgomery,  22 
Jan.  1842,  4  D.  425. 
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that  under  this  destination,  the  heirs-female  do  not  take  until  after   ohap.  rav. 
the  failure  of  all  the  heirs-male  of  the  nominatim  disponee.   But  does 
the  succession  then  devolve  to  the  heir-general  of  the  last  heir-male, 
or  to  the  heir-general  of  thejir8t  heir-mate,  e.g.,  supposing  both  these 
heirs  have  had  daughters  who  have  left  issue  surviving  ?    Mr  Sand- 
ford's  opinion,  which  is  given  with  some  hesitation,  is  in  favour  of 
the  representative  of  the  first  heir-male,  (c)     But  this  construction 
seems  open  to  criticism  on  this  ground,  that  the  daughter  of  the 
first  heir-male  and  her  representatives  are  also  heirs-female  of  the 
ancestor  A.  B. ;  and  if  the  estate  had  been  intended  to  go  to  them, 
the  destination  would  naturally  have  been  conceived  in  favour  of 
A.  B.  and  his  heirs-male,  whom  failing,  to  his  heirs-female.   But  by 
the  use  of  the  expression  "  their  heirs-female,"  the  entailer  must  be 
supposed  to  have  intended  a  different  destination  from  the  ordinary 
one  to  the  ancestor  and  his  heirs-female.   The  difference  is  this,  that 
the  word  "  their,0  in  the  destination,  is  wholly  indeterminate  in  the 
mind  of  the  settlor,  though  it  may  become  determinate  by  the  oc- 
currence of  the  event  which  is  to  fix  its  meaning  and  application. 
If  this  reasoning  is  correot,  the  word  "  their/'  in  the  destination  sup- 
posed, can  apply  only  to  the  heir-male  whose  failure  causes  the  suc- 
cession to  pass  into  the  female  line. 

1168.  "  Son," — "  Daughter."    It  has  sometimes  been  attempted  "Son,"  «d*igh- 
to  affix  to  one  or  other  of  these  words  a  signification  indicative  of  a  rtrueTa^efer. 
class  of  heirs  or  persons  other  than  the  immediate  descendants;  but  S^^^ 
in  no  instance  has  the  construction  contended  for  been  admitted,  igty  J&*» 
except  where  "son"  or  "daughter"  was,  by  words  of  reference, 
clearly  identified  with  some  other  and  governing  word  of  destina- 
tion.  The  case  of  Kinfauns>{d)  formerly  noticed,  where  "daughter" 
was  held  to  be  governed  by  "heir-female,"  exemplifies  the  exception. 
The  leading  authority  for  the  general  rule  of  construction,  is  that  of 
the  Lady  Essex  Ker  v.  Innes,(e)  one  of  the  cases  arising  out  of  the 
disputed  Boxburghe  succession.  The  destination  was  "to  the  eldest 
dochter  of  the  said  Hary  Lord  Ker  without  division,  and  yr  airis- 
male."    It  had  previously  been  fixed,  in  the  competition  between 
General  Ker  and  the  defender,  that  "eldest"  daughter  meant  eldest 
at  the  time  the  succession  might  devolve  ;  that  is,  daughters  in  the 
order  of  seniority.     Lady  Essex  Ker  was  the  nearest  heir-female  of 
Lord  Harry  Kei's  eldest  daughter  (the  male  line  being  extinct),  and 
therefore  the  heir-general  of  the  family  of  Boxburghe.     Founding 
upon  the  decision  in  the  previous  competition,  as  an  authority  for 

(c)  Sandford  on  Entails,  p.  66.  (e)  Lady  Ettex  Ker  v.  Innes^  13  Noy. 

(d)  Blair  v.  Lyon,  1789,  5  Br.  Sup.  663,      1810,  F.C. ;  26  Feb.  1812,  6  Pat.  579. 
tupra,  \  1153. 
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the  flexible  construction  of  the  word  "  daughter,"  she  maintained, 

on  considerations  based  partly  on  the  context  of  the  settlement, 
partly  on  the  improbability  of  the  entailer  passing  over  the  female 
representatives  of  the  elder  daughter  in  favour  of  the  younger,  that 
the  word  daughter  ought  to  receive  a  still  more  extended  significa- 
tion, and  to  be  construed  in  the  sense  of  "  heirs-female."  The  in- 
troduction of  the  words  "without  division,"  which,  whether  applied 
to  the  individual  daughters  seriatim,  or  to  their  heirs-male,  were 
alike  unnecessary  and  unmeaning,  certainly  argued  an  intention  or 
understanding  on  the  part  of  the  entailer  that  heirs-female  should 
take.  But  that  intention,  if  it  existed,  was  not  carried  into  execu- 
tion; there  was  no  express  destination  to  heirs-female,  and  the 
judges  of  the  Court  of  Session  and  of  Appeal  were  unanimously  of 
opinion  that  no  such  destination  could  be  held  to  be  implied  under 
a  conveyance  to  daughters  and  their  heirs-male.  (/) 
Rowdian  Case.  1159.  So  also  in  the  case  of  the  Marquis  of  Hastings  v.  Hast- 
tft<70>($O  where  an  entailer  provided  that,  in  the  event  of  there 
being  only  one  son  of  a  certain  marriage,  who  should  succeed  to  the 
honours  and  estate  of  Loudoun,  then  the  second  son  of  this  only 
son  should  succeed  to  the  estate  of  Rowallan  ;  and  made  a  similar 
provision,  in  case  of  their  being  ttvo  sons  of  the  marriage,  in  favour 
of  the  second  son,  adding,  "  that  the  succession  to  the  estate  of 
Rowallan,  in  case  any  of  the  heirs  of  this  marriage  shall  succeed  to 
the  estate  of  Loudoun,  shall  take  place  according  as  is  above  men- 
tioned in  all  time  coming ;"  it  was  held  that  by  the  reference  to 
heirs  of  the  marriage  in  the  concluding  phrase,  the  clause  of  devo- 
lution relating  to  the  succession  of  sons  was  not  extended  and  made 
applicable  to  the  case  of  any  other  heir  of  the  marriage  who  might 
succeed  to  the  honours  and  estate  of  Loudoun.  (A) 
Effect  of  the  1160.  In  tracing  the  descent  of  heirs  of  provision  it  is  necessary 

toinatfoiTto6'  to  attend  to  the  peculiar  limitation  of  the  line  of  direct  descent  im- 
bod™°4ede-     V&*&  *n  the  words  " of  the  body."    These  words  clearly  limit  the 

scent  must  I  e 

tn^ot  dri  **       ^0  "  Dail«hter»M  wid  Lord  P»«deat  (g)  M.  of  Hasting*  v.  Barings,  12  Nov. 

nated.  Blair,  "  ia  not  a  technical  word,  having  a  1844,  7  D.  1.    This  ground  of  decision  i* 

particular  meaning  affixed  to  it  by  the  law.  not  alluded  to  in  the  judgment  on  appeal. 

It  is  a  word  of  common  popular  language ;  6  Bell,  80. 

and  when  it  occurs  in  a  law  book  or  a  deed  (A)   Irrepular  Destinations. — In  ComuU 

has  just  the  same  meaning  as  in  a  book,  a  v.  Orierson,  14  Feb.  1867,  6  Macph.  379, 

letter,  or  in  common  conversation.    As  to  an  ultimate  destination  to  the  entailer's 

.  the  established  use  of  the  word  in  common  "  nearest  of  kindred,"  was  held  to  denote 

language,  argument  is  to  little  purpose ;  it  the  heir-at-law  or  nearest  blood  relation 

must  be  determined  by  the  popular  use  of  according  to  the  rules  of  heritable  suoces- 

the  language,  of  which  every  person  can  sion. 

judge  as  well  as  the  most  profound  lawyer, 

6  Pat.  586. 
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succession  to  heirs  of  the  blood  of  the  ancestor;  and  therefore,    ohap.mt. 
"where,  in  consequence  of  the  failure  of  the  issue  of  a  female  heir  it 
is  necessary  to  resort  to  collaterals,  the  heir  of  the  body  must  be 
sought  among  the  collaterals  of  the  heiress  or  of  her  ancestors,  and 
not,  as  in  ordinary  succession,  among  the  husband's  relatives.     In 
the  case  of  tailzied  succession  under  a  limitation  to  heirs  of  the 
body,  the  rulepatema  patemis,  materna  maternis,  is  therefore  strict- 
ly applicable.    Whether  the  same  rule  of  descent  holds  good  under 
destinations  to  heirs-female  general  is  a  more  doubtful  question. 
It  was  indeed  laid  down  in  a  recent  case(i)  by  one  of  the  judges, 
as  an  unquestionable  proposition,  that  in  every  case  of  service  as 
heir  of  provision  the  line  of  descent  is  to  be  traced  from  the  stirps 
or  ancestor  named  in  the  deed,  and  never  from  the  heir  to  whom 
the  service  is  obtained.     To  this  doctrine — which  implies  not  only 
the  preference  of  the  maternal  to  the  paternal  line  in  estates  de- 
scending from  a  female,  but  also  the  ignoring  of  the  distinction 
between  the  full  and  half-blood,  and  which,  whether  true  or  false, 
rests  on  the  single  authority  of  the  judge  by  whom  it  was  pro- 
pounded— we  are  not  prepared  to  yield  an  implicit  assent.     The 
cases  cited  in  support  of  it(fc)  have  obviously  no  bearing  on  the 
matter ;  because,  in  these,  the  dispute  arose  upon  the  transition 
from  the  male  to  the  female  line,  where  resort  must  necessarily  be 
had  to  the  stirps,  as  the  person  from  whom  the  descent  is  to  be 
traced.     But  where  the  question  is  as  to  the  person  entitled  to 
succeed  to  an  heir-female  general  dying  without  issue,  we  cer- 
tainly should  not  expect  the  heir-at-law,  if  descended' from  a  sister 
of  the  full-blood,  to  acquiesce  in  the  service  of  a  brother  of  the 
half-blood,  or  his  representative,  and  still  less  in  that  of  a  maternal 
relative.     In  the  absence  of  any  decisions  bearing  on  the  point,  we 
must  be  permitted  to  consider  it  aii  open  question,  whether  the  suc- 
cession of  heirs-female  general  is  to  be  deduced  from  the  nominatim 
disponee  or  from  the  heir-female  last  seized  in  the  estate.  (I) 

1161.  From  the  number  and  variety  of  destinations  introduced  Meet  where 
into  deeds  of  entail,  it  happens  that  the  same  person  or  class  of  per-  riduaHf  edied 
sons  is  not  unfrequently  called  to  the  succession  in  different  parts  of  SjJ^^^J!1' 
the  destination.    Where  this  is  so,  the  rules  of  construction  require  tinct  branches  of 

the  destination, 
(t)  Per  Lord  Curriehill  in  Macgregor  v.     never  pass  to  the  maternal  line,  nor  will  it 

Gordon,  1  Dec.  1864,  8  Macph.  148.  deviate  to  collaterals  of  the  half-blood  un- 

(k)  The  Bargany  case,  1  Cr.  St.  &  P.  til  after  the  failure  of  heirs  of  the  full 

287  ;  and  Johnstone  v.  Johnstone,  2  D.  78.  blood,  even  where  the  succession  is  not 

(J)  In  deducing  the  succession  of  heirs-  limited  to  heirs  of  the  body,  and  actually 

male,  the  result  is  precisely  the  same,  passes  to  representatives  of  the  ascending 

whether  the  descent  is  traced  from  the  line.  This  may  not  be  obvious  at  first,  but 

first  ancestor  or  the  last.    The  succession,  may  be  proved  by  tracing  the  succession  on 

being  deduced  wholly  through  males,  can  a  table  of  descents. 
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chap,  xxxr.   that  effect  should  be  given  to  both  grants,  according  to  the  order 
in  which  the  succession  opens  under  them.    This  incident  of  des- 
tinations occasionally  leads  to  carious  and  unexpected  results*    For 
example,  a  person  comprised  in  a  prior  destination,  say,  in  a  des- 
tination "  to  the  heirs-male  of  A.  B. ,"  may  be  excluded  from  the 
succession  by  a  shifting  clause,  devolving  the  succession  to  a  junior 
branch  in  the  event  of  any  of  the  heirs-male  of  A.  B.  succeeding  to 
a  certain  title  or  estate ;  and  upon  the  failure  of  the  junior  branch 
in  question,  the  succession  may  again  open  to  the  same  person  un- 
der an  ulterior  destination,  say  to  the  heirs-general  of  C.  D.     In 
this  case,  it  has  been  held  that  if  the  shifting  clause  did  not  apply 
to  the  ulterior  destination,  the  heir,  though  he  had  formerly  re- 
nounced in  the  character  of  heir-male  of  the  substitute  in  the 
primary  destination,  was  entitled  to  be  served  as  heir-general  of 
the  substitute  in  the  ulterior  destination,  (m)    Where  the  succession 
opens  to  an  heir  under  two  distinct  branches  of  the  destination  at 
the  same  moment  of  time,  and  the  gift  under  one  of  these  branches 
is  qualified  by  conditions  and  prohibitions  which  are  not  applied  to 
the  other  branch  of  the  destination,  the  heir  may  elect  to  take 
under  the  unqualified  gift,  although  it  is  posterior  in  position  to  the 
qualified,  (n) 

section  n. 

WORDS  OF  DESTINATION,  HOW  FAR  CONTROLLED  BY  THE  CONTEXT. 

Words  of  d<»-  1162.  We  have  now  examined  the  meaning  and  effect  of  the 

tjnstion  ©on-      technical  expressions  which  are  used  to  designate  the  various  lines 

strned  according  .       ,       .         .  . 

ing  to  their  of  descent  in  destinations  to  heirs  of  provision.  Where  destinations 
ing  when  con- "  are  expressed  in  technical  language,  and  the  terms  of  the  destina- 
sfctentiy  used.    ^on  ^  uge(j  £n  a  matmer  consistent  with  the  course  of  devolution 

under  a  tailzied  destination,  no  question  of  construction  can  arise. 

Wherever  a  construction  different  from  the  technical  meaning  of 

the  words  has  been  contended  for,  the  argument  for  changing  the 

construction  of  the  words  has  been  founded  either  upon  explanatory 

expressions  in  the  context,  or  on  some  supposed  anomaly,  which 

would  result  from  giving  effect  to  the  destination,  according  to  its 

technical  meaning. 

Source  of  con-  1163.  In  construing  the  technical  phraseology  of  destinations, 

Serfect0destin°?   ^  *s  not  permissible  to  resort  to  evidence  extrinsic  of  the  deed,  or 

•tion:  (i)im-    eyen  to  reason  from  the  intention  supposed  to  be  deducible  from 

mediate  context :  *  r 

(2)  Explanatory 

provisions.  (m)  FuUarton  v.  Hamilton,  12  Feb.  1824,         (n)  DalyeU  t.  Dalytll,  80  May  1809,  F.C. 

2  Sh.  697,  N.  B.  686 ;  20  June  1825, 1  W. 

&  S.  410. 
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the  general  strain  and  purpose  of  the  deed.     In  the  construction  of   chap,  xtxt. 
imperfect,  elliptical,  or  ambiguous  expressions  in  destinations,  re- 
sort may,  however,  be  had  to  implication  from  the  immediate  con- 
text ;  and  the  effect  of  explanatory  expressions,  even  when  occur- 
ring in  other  parts  of  the  deed,  must  be  taken  into  view. 

1164.  Our  first  proposition  excludes  from  the  sources  of  legiti-  Words  of  des- 

,  .         ..  i    •     a*      A*  e  •    ±.      j_»  •  'xi-       X*  tinAtioD  not  con* 

mate  construction  such  indications  of  intention  as  arise  either  from  trolled  by  the 
the  narrative,  or  from  other  deeds  or  collateral  writings.    As  in  the  JJJJEjJS  wrf? 
case  of  Campbell  v.  CampbeU,(o)  where  the  testator,  for  the  love  and  ^p- 
favour  he  bore  to  John  Campbell,  his  only  son,  and  his  other  children 
after  mentioned  (and  who,  accordingly,  are  named  in  the  deed),  dis- 
poned certain  urban  subjects  "  to  and  in  favour  of  the  said  John 
Campbell,  his  heirs-male  and  assignees  whatsoever,  whom  failing, 
to  his  own  other  nearest  heirs/'  under  burden  of  certain  legacies, 
and,  inter  alia,  of  a  legacy  of  £5  to  Gabriel  Campbell,  his  nephew. 
John  Campbell,  the  institute,  predeceased  the  settlor;  and  the 
estate  was  claimed  by  the  said  Gabriel  Campbell,  as  heir-male 
general  of  provision.     On  behalf  of  the  daughters,  it  was  contended 
that  the  express  consideration  of  love  and  favour  for  his  other  child- 
ren, coupled  with  the  circumstance  of  the  nephew  being  named 
as  a  legatee  for  a  trifling  sum,  argued  an  intention  to  prefer  the 
daughters  to  heirs-male  in  the  collateral  line ;  and  therefore,  that 
the  destination  to  heirs-male  ought  to  be  limited  in  construction  to 
those  of  the  settlor's  body.     But  these  considerations  were  held  to 
be  insufficient  to  control  the  technical  meaning  of  the  words  of  the 
destination ;  and  the  heir-male  in  general  was  preferred  accordingly. 
A  similar  decision  was  given  in  the  Linplum  case;(j>)  a  case  which 
has  acquired  great  authority  from  the  importance  attached  to  it  in 
the  opinions  of  the  Peers  who  disposed  of  the  Boxburghe  case.(j) 
Sir  Eobert  Hay,  of  Linplum,  disponed  his  estate  to  such  of  the 
younger  sons  of  the  Tweeddale  family  as  were  then  in  existence, 
nominatim  et  seriatim,  and  the  heirs-male  of  their  bodies,  whom  fail- 
ing, to  Alexander  Hay  and  his  lawful  heirs-male  ;  and,  after  some 
substitutions  which  did  not  take  effect,  to  the  heirs-female  of  the 
body  of  John  Marquis  of  Tweeddale.    It  is  stated  in  the  report  that, 
from  the  tenor  of  the  deed,  it  appeared  highly  probable  that  the 
change  in  the  form  of  expression  from  "  heirs-male  of  their  bodies  * 
in  the  prior  destination  to  "  lawful  heirs-male  *  in  the  subsequent 
destination,  was  not  occasioned  by  any  difference  in  the  intention 
of  the  granter,  but  had  crept  in  through  the  inaccuracy  or  want  of 

(o)  Campbell*. Campbell,  1770,  M.  14,949.  (?)   See  Lord  Eldon's  observations,  5 

(p)  Hay  v.  Hay,  1788,  M.  2816 ;  affirmed      Pat  481  et  *q. 
25  May  1789,  8  Pat.  142. 
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Earl  of  Selkirk 
t.  Duke  of 
Hamilton, 


skill  of  the  writer  of  the  deed,  who  was  not  a  conveyancer  by  pro- 
fession. Alexander  Hay  having  died  without  issue,  a  competition 
for  the  estate  arose  between  Robert  Hay,  his  brother,  and  heir-male 
general,  and  Miss  Hay,  the  nearest  heir-female  under  the  ulterior 
destination,  it  being  maintained  on  behalf  of  Miss  Hay  that  the  ex- 
pression "lawful  heirs-male"  of  Alexander  Hay  was  by  the  probable 
intention  to  be  held  as  restricted  to  the  heirs-male  of  his  body.  But 
it  was  found  by  the  Court  of  Session  that  the  succession  must  be 
determined  according  to  the  technical  signification  of  the  term ;  and 
this  judgment  was  affirmed  on  appeal,  (r) 

1166.  So  also  in  the  case  of  the  Earl  of  Selkirk  v.  the  Duke  of 
Hamilton's)  where  Charles  Earl  of  Selkirk,  the  creditor  in  certain 
heritable  bonds,  had  taken  the  destination  in  favour  of  himself,  his 
heirs  and  assignees  whatsoever,  intending  thereby  to  designate  the 
heir  of  line,  and  had  by  his  will  given  a  legatum  liberationis  of  cer- 
tain of  the  bonds  to  the  Duke  of  Hamilton,  the  heir  of  conquest, 
thus  showing  his  belief  that  those  securities  would  not  devolve  to 
the  Duke  by  force  of  the  destination.  It  was  held,  notwithstand- 
ing, that  the  Duke  of  Hamilton,  as  heir  of  conquest,  was  entitled 
to  the  succession  in  respect  of  the  nature  of  the  subject,  (t) 
Extrinsic  eri-  1166.  It  is  further  to  be  understood,  in  conformity  with  the 

tionnot admls^  negative  proposition  laid  down  at  the  commencement  of  this  dis- 
troHin^wSnis  CU88i°n>  that  evidence  of  intention  extrinsic  to  the  deed,  whether 
of  destination,  parole,  etc.,  or  belonging  to  the  history  of  the  transaction, (u)  is  in- 
sufficient to  modify  the  technical  meaning  of  words  of  destination. (x) 
This  rule  was  rigorously  applied  to  a  class  of  transactions  which  in 
formfer  times  frequently  perplexed  the  course  of  family  settlements. 
Where,  under  the  old  election  law,  a  charter  was  obtained  for  the 
purpose  of  creating  a  freehold  electoral  qualification,  the  convey- 
ancer sometimes  inserted  the  common  destination  to  heirs  whatso- 
ever, without  any  intention  of  thereby  altering  the  succession,  and 
doubtless  in  reliance  on  the  doctrine,  erroneously  laid  down  by  the 


i 


i 


(r)  8  Fat.  142. 

(«)  Earl  of  Selkirk  v.  Duke  of  Hamilton, 
1740,  M.  6615;  Elch.  "Heritage  and  Con- 
quest/' No.  8;  6  Br.  Sup.  684;  affirmed  2 
April  1740,  1  Cr.  St.  &  Pat  271. 

(t)  See  also  the  cases  cited  upon  the 
question,  in  what  circumstances  the  words 
"of  the  body"  maybe  implied  in  a  destina- 
tion to  heirs  of  provision,  infra,  §  1178  et 
seq. 

(w)  But  the  Court  may  legitimately  take 
into  consideration  the  circumstances  of  the 
family  history  in  reasoning  from  the  inten- 


tion apparent  in  the  context.  No  better  ex- 
ample can  be  found  of  the  legitimate  use 
of  this  kind  of  evidence  in  explanation  of 
the  context,  than  the  criticism  of  Lord 
Eldon  on  the  Linplum  case,  in  delivering 
judgment  on  the  Roxburgh*  case.  See  6 
Pat.  482  et  eeq. 

(x)  Duke  of  Hamilton  v.  Douglas,  1762, 
M.  4858.  See  as  to  competency  of  parole 
evidence,  p.  4869;  and,  upon  the  same 
point,  BaU  v.  CoutU,  6  March  1806,  re- 
ported as  a  note  to  Dykes  v.  Boyd,  1818, 
17  F.C.  844. 
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institutional  writers,  that  a  general  destination  to  heirs  whatsoever   chap,  xxsv. 
in  a  deed  of  investiture,  was  controlled  by  a  destination  to  heirs  of  pro- 
vision in  the  antecedent  settlements  of  the  estate,  (y)    It  was,  how- 
ever, finally  determined  by  a  series  of  decisions,  that  the  apparent 
object  of  the  transaction  was  an  element  which  the  Court  could  not 
legitimately  take  into  consideration ;  and  consequently,  that  where 
a  disponee  or  heir  of  provision  obtains  a  charter  from  the  superior 
containing  a  destination  to  himself  and  his  heirs  whatsoever,  the 
destination  must  receive  effect  according  to  its  technical  meaning, 
without  reference  to  the  settlements  or  to  the  purposes  for  which 
the  new  investiture  was  required. (z)    In  advising  the  case  of  Molle 
v.  ffidddl,  where  it  was  argued  that  the  title,  having  been  obtained 
for  a  political  purpose,  should  be  held  effectual  for  no  other,  it  was 
laid  down  emphatically  by  two  of  the  judges  that  the  Court  would 
not  consent  to  construe  such  deeds  in  a  way  different  from  other 
deeds,  nor  look  to  motives,  but  only  to  what  had  been  done  and  the 
consequences.     It  was  observed  with  much  force  by  Lord  Glenlee, 
that,  when  such  deeds  are  made,  care  was  always  taken  that  the  efo- 
minium  utile  at  least  should  not  go  against  the  inclination  of  the 
parties ;  that  people  of  moderate  fortunes  would  take  this  oppor- 
tunity of  settling  their  estates  ;  or,  if  their  minds  were  not  made  up, 
would  at  least  take  care  that  nothing  was  done  in  that  respect  con- 
trary to  their  inclinations,  (a) 

1167.  In  another  class  of  cases,  where  estate  is  destined  to  a  "Heirs and 
person  named  and  his  heirs  and  assignees,  with  ulterior  substitu-  SSSHxpiSlL* 
tions  in  favour  of  other  heirs,  it  has  frequently  been  maintained,  on  ?on>  buf  l*e 

.  .  .  destination  may 

behalf  of  the  substituted  heirs,  that  the  gift  to  the  heirs  and  assig-  be  subjected  to 
nees  of  the  nominatim  disponee  should  be  so  limited  in  construction  a  con  lon* 
as  to  import  either  a  fee-simple  in  the  disponee,  subject  to  the  con- 
dition of  his  surviving  and  taking  an  assignable  interest,  or  an  ab- 
solute fee  in  the  same  person,  with  a  substitution  in  favour  of  the 
heirs  of  his  body,  (ft)  The  argument  here  proceeds  on  the  apparent 
absurdity  of  inserting  destinations  over  to  other  parties,  which  can 
never  in  any  event  take  effect,  if  the  prior  destination  to  heirs  and 
assignees  is  read  as  a  gift  of  the  fee  to  the  heirs-general  of  the  per- 

(y)  See  Ersk.  8,  8,  47.   The  cases  which  by  the  consideration  that  the  Court  pro- 
were  supposed  to  sanction  that  doctrine  ceeded  upon  a  parole  proof;  at  any  rate 
are  criticised  in  a  note  to  Mr  Sandford's  they  are  no  longer  law. 
Treatise  on  Entails,  p.  80.    Two  of  these,  (s)  Rote  v.  Rote,  1784,  M.  14,955 ;  Molle 
viz.,  Marquis  of  Clydesdale  v.  Earl  of  Dun-  v.  RiddeU,  13  Dec.  1811,  F.O. ;  affirmed 
Arnold,  1727,  M.  1275,  and  Skene  v.  Skene,  19  June  1816,  6  Pat.  168. 
1725,  M.  11,854,  are  shown  to  have  been         (a)  16  F.C.  439-41. 
misinterpreted;  while  the  remaining  case,          (b)  Bailliev.  Tennant,  1766,  M.  14,941 
Weir  v.  Steele,  1745,  M.  11,859,  Elch."  Pre-  Murray  v.  Flint,  1774,  M.  14,952. 
sumption,"  No.  1 7,  is  deprived  of  all  weight 
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ohaf.  mr.  son  instituted.  Those  cases  will  be  examined  when  we  come  to 
treat  of  the  manner  in  which  a  limitation  to  heirs  of  the  body  may 
be  implied,  (c)  It  may  be  sufficient  to  say  here,  that  such  a  limita- 
tion is  never  held  to  be  raised  by  implication  in  a  destination  to 
heirs  and  assignees,  except  where  the  subsequent  destination  is  ex- 
pressly conditioned  to  take  effect  upon  the  failure  of  the  institute 
and  his  issue,  (d) 
Words  of  dea-  1168.  We  dow  pass  to  the  consideration  of  the  affirmative  part 

SSSed b°the  °^  *^e  Pr0P°8iti°n  ^th  which  we  set  out,  namely,  that  words  of 
context  destination  may  be  extended  or  limited  in  construction  by  the  im- 

mediate context,  or  by  subsequent  explanatory  provisions.  Our  ob- 
ject can  only  be  accomplished  by  a  detailed  examination  of  the 
cases.  These  we  shall  proceed  to  classify  according  to  the  rules  of 
construction  illustrated  by  them,  beginning  with  those  rules  which 
are  obvious  and  settled,  and  advancing  to  such  as  are  either  doubt- 
ful in  themselves,  or  of  uncertain  application. 
Disposi'tire  1169.  And  first,  with  regard  to  discrepancies  between  the  terms 

rae^^^njjjg,  of  the  destination  as  contained  in  the  dispositive  clause,  and  as  re- 
UfoedV*  ther  Pea^  *n  *^e  procuratory  of  resignation  and  precept  of  sasine. 


Questions  of  this  nature  are  not  likely  to  occur  in  future,  in  conse- 
sequence  of  the  changes  in  the  forms  of  conveyancing  introduced 
by  the  Lands  Transference  Acts,  but  the  decisions  upon  this  class 
of  questions  are  valuable  illustrations  of  the  application  of  the  rules 
of  construction  to  destinations.  The  leading  principle  is,  that  the 
destination  is  ruled  by  the  terms  of  the  dispositive  clause ;  but  that, 
where  its  terms  are  ambiguous  or  imperfect,  their  meaning  may  be 
explained,  and  the  intention  of  the  maker  of  the  deed  collected,  from 
the  phraseology  of  the  corresponding  passages  of  the  procuratory 
and  precept.  The  first  branch  of  the  rule  is  exemplified  by  the 
Fonetier  t.  case  of  Forrester  v.  Hutchison  ,{e)  where,  by  the  dispositive  clause 
Huuhixm.  0£  tke  8ettlement,  the  estate  was  destined  to  William  Forrester  and 
the  heirs-male  of  his  body,  whom  failing,  to  the  heirs  after  mentioned 
in  the  procuratory  of  resignation  ;  and  the  procuratory  of  resigna- 
tion was  conceived  in  favour  and  for  new  infeftment  to  be  given  to 
the  said  William  Forrester  and  the  heirs  of  his  body,  whom  failing, 
to  certain  heirs  therein  named  and  designed.  On  the  extinction  of 
the  male  line  of  William  Forrester,  the  heir-general  descended  of 
his  body  claimed  the  estate  in  right  of  the  destination  contained  in 
the  procuratory  of  resignation,  maintaining  that  the  procuratory 
was  in  itself  a  perfect  conveyance ;  that,  as  the  destination  was  em- 

(e)  Infra,  {  1178,  el  $eq.  (e)  Forrester  v.  HutcMeon,  11  July  1826, 

(<*)  See  Tinnoch  v.  M'Lcwnan,  26  Not*     4  Sh.  824,  N.  E.  881 ;  and  see  Shank*  y. 
1817,  F.C.  The  Kirk-Session  of  Ceres,  1797,  M.  4296. 
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bodied  solely  in  the  procuratory  (which  in  fact  alone  constituted 
the  entail),  that  must  be  considered  as  the  regulating  clause  of 
the  deed ;  and,  alternatively,  that  the  gift  to  the  heirs-general  of 
William  Forrester  in  the  procuratory  should  be  regarded  as  a  sub- 
sequent destination,  intended  to  take  effect  on  the  failure  of  the 
prior  dispositive  destination  to  the  heirs-male.  The  Court,  how- 
ever, were  of  opinion  that  the  destination  to  the  heirs-general  of 
William  Forrester,  in  the  procuratory,  was  a  mere  variation  of  the 
terms  of  the  prior  destination  in  the  dispositive  clause  to  the  heirs- 
male  of  the  same  person ;  and,  in  that  view,  that  it  fell  to  be  cor- 
rected by  reference  to  the  latter,  as  the  governing  clause.  The 
Lord  Justice-Clerk  observed,  that  although  the  procuratory  might 
undoubtedly  have  constituted  the  whole  entail,  yet,  as  there  was  in 
fact  a  regular  dispositive  clause  with  obligation  to  infeft  the  heirs 
there  mentioned,  and  the  procuratory  was  for  effecting  this  infeft- 
ment,  the  destination  in  the  latter  clause  could  not  receive  effect 
where  it  was  inconsistent  with  the  former. 

1170.  The  case  of  Graham  v.  Oraham  (/)  was  a  very  clear  case  Graham  t. 
for  the  application  of  this  canon  of  construction.     The  destination, 
which  was  contained  in  a  contract  of  marriage,  was  to  the  granter's 
eldest  lawful  son  and  his  heirs-male  by  that  marriage,  whom  failing, 

to  his  heirs-male  by  any  other  marriage,  whom  failing,  to  his  heirs- 
female  in  the  same  order,  with  ulterior  substitutions.  The  deed 
contained  a  procuratory  of  resignation  for  new  infeftment  to  Wil- 
liam Graham  and  the  said  heirs  of  tailzie  and  provision ;  and  this  was 
followed  by  a  proviso  "that  the  eldest  son  and  descendants  of  his 
body  shall  always  succeed  preferably  to  the  younger  sons  and  their 
descendants,  and  that  the  eldest  female  and  her  descendants  shall 
succeed  without  division."  On  the  death  of  William  Graham's 
eldest  son,  the  succession  was  claimed  by  a  daughter  of  her  second 
son,  as  nearest  heir-general  and  descendant  of  the  body  of  William 
Graham,  and  also  by  the  third  son,  as  heir-male  entitled  to  succeed 
in  virtue  of  the  dispositive  clause.  It  appeared  from  other  parts  of 
the  deed  that  the  word  descendant  was  used  by  the  granter  to  ex- 
press heirs,  both  male  and  female ;  but  in  respect  that  the  word 
was  in  its  own  nature  a  flexible  term,  and  that  the  destination  in 
which  it  occurred  belonged  to  the  procuratory  of  resignation,  while 
the  destination  in  the  dispositive  clause  was  clear  and  unambiguous, 
it  was  held  that  the  estate  was  effectually  settled  upon  the  heirs- 
male. 

1171.  On  the  other  hand,  there  is  sufficient  authority  for  this  pro-  Substitution 
position,  that  where,  by  one  of  the  branches  of  a  dispositive  destina-  ^^te7th°e 

(/)  Oraham  y.  Oraham,  20  June  1816,  F.C ;  14  June  1826,  1W.&S,  868.  2f^£a7r5n 

procuratory. 
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ohap.  ray,  tion  the  estate  is  given  to  an  individual,  without  mention  of  his 
heirs,  while  in  the  procuratory  of  resignation  infeftment  is  directed 
to  be  given  to  the  same  individual  and  his  heirs — being  of  the  class 
or  in  the  order  generally  pointed  out  by  the  other  branches  of  the 
destination, — the  procuratory  shall  stand  good  as  a  substitution  in 
favour  of  the  heirs  omitted  in  the  leading  destination,  (gr) 
Context,  fa  what  1172.  Let  us  next  consider  the  construction  that  may  be  given 
for  purposes  of  to  terms  of  destination  by  the  aid  of  the  context  of  the  destination 
construction.  £t»elf.  Words  designative  of  heirs  may,  as  we  shall  see,  have  a  modi- 
fied or  extended  construction  given  to  them,  so  as  to  bring  them 
into  conformity  with  other  branches  of  the  destination  to  which  I 
they  bear  reference.  And  where  words  capable  of  modifying  the  " 
whole  course  of  a  destination  are  introduced,  either  at  the  beginning 
or  at  the  end  of  the  clause,  without  reference  to  any  particular  branch 
of  the  destination,  they  shall  be  held  to  govern  it  in  all  its  parts, 
more  especially  where  they  are  calculated  to  give  effect  to  the  pre- 
sumed purpose  of  constituting  an  effectual  tailzied  destination.  The 
first  part  of  this  proposition  is  illustrated  by  the  cases  in  which  a 
limitation  to  heirs  of  the  body  is  ingrafted,  by  construction,  upon  a 
subordinate  branch  of  the  destination,  in  virtue  of  the  intention 
shown  by  the  context  to  confine  the  destination,  or  the  particular 
branch  of  it,  to  the  issue  of  the  nominatim  substitute.  The  second 
point  is  exemplified  in  the  numerous  cases  in  which  a  general  de- 
claration, that  heirs-female  or  "  daughters "  shall  succeed  without 
division,  has  been  held  to  give  priority  of  succession  to  the  eldest 
heir-female  throughout  the  whole  course  of  the  succession. 
Limitation  to  1173.  The  cases  in  which  a  destination  has  been  sought  to  be 

bo&y"  by  un-  limited  by  implication  to  heirs  of  the  body,  are  of  two  classes :  first, 
£ionnbetween  those  in  which  it  has  been  attempted  to  ingraft  such  a  limitation 
destinations  to    on  a  destination  to  a  person  named  and  his  heirs  and  assignees  or 

heirs-general  -n         ■%  i         i  •         i        i  •  i 

and  those  to  heirs  whatsoever ;  secondly,  where  the  object  has  been  to  impose  the 
female.  * °*  like  qualification  upon  a  destination  to  a  person  named  and  his  heirs- 
male.  The  principles  of  construction  applicable  to  destinations  so 
dissimilar,  are  obviously  very  different.  A  destination  to  A.,  his  heirs 
and  assignees,  or  to  A.  and  his  heirs  whatsoever,  is,  in  legal  effect,  a 
fee-simple  conveyance  to  A,  To  convert  a  grant  in  fee-simple  into  a 
tailzied  destination  by  construction,  implies  not  only  an  alteration  in 
the  character  of  the  estate  given  to  the  institute,  but  also  the  crea- 
tion of  substitutions  which  are  not  to  be  found  in  the  operative,  that 
is  the  dispositive,  clause  of  the  conveyance.  To  ingraft  a  limitation 
to  heirs  of  the  body  upon  a  destination  to  heirs-male,  imports  no 

(g)  Sutherland  v.  Sinclair,  \W)\,U."rTz&-     June  1802,  4  Pat  346 ;   Maclauchlan  v. 
zie,"  App.  No.  8 ;  HalUday  v.  Maxwell,  9      Campbell,  1767,  M.  2812. 


OF  DESTINATIONS  TO  HEIRS  OF  PROVISION.  609 

change  in  the  character  of  the  estate,  and  introduces  no  new  sub-  chap,  xixv. 
stitutions  into  the  destination ;  though,  undoubtedly,  it  cuts  down 
that  part  of  the  destination  which  would  have  carried  the  estate  to 
the  collateral  relatives  of  the  person  named,  upon  failure  of  the  issue 
of  his  body.  To  change  the  character  of  the  estate,  to  import  new 
substitutions  into  the  destination  upon  any  other  ground  than  that 
these  substitutions  are  to  be  found  in  plain  terms  in  another  part 
of  the  deed,  would  be  nothing  less  than  making  a  new  deed  for 
the  settlor.  But  to  warrant  the  restriction  of  an  existing  declara- 
tion to  a  limited  class  of  heirs,  and  the  consequent  exclusion  of  re- 
moter heirs,  it  is  sufficient  that  an  intention  is  apparent  on  the  face 
of  the  deed  that  some  other  class  of  heirs,  called  in  the  subsequent 
part  of  the  destination,  are,  in  the  intention  of  the  settlor,  preferred 
to  those  heirs  who,  by  the  assumed  construction,  are  held  to  be 
excluded. 

1174.  The  leading  cases  in  which  the  Court  has  refused  to  con-  Destination  to 
strue  a  destination  to  a  person  named  and  his  heirs  and  assignees  ge^ai,  not  co- 
upon the  ground  of  intention  evinced  in  the  deed,  or  inferred  from  in-  jSp^^S 
trinsic  circumstances,  have  already  been  discussed,  and  need  not  be  J"™  of  the 
further  referred  to.  (A)   The  principle  of  these  decisions  has  received 

its  latest  illustration  in  the  recent  Cluny  succession  case,(t)  where 
the  Court  was  called  upon  to  construe  a  direction  to  trustees  to 
purchase  lands,  and  to  execute  an  entail  thereof  in  favour  of  the 
truster's  eldest  natural  son  and  his  heirs  whatsoever,  whom  failing, 
his  younger  son  and  his  heirs  whatsoever.  The  younger  son  prede- 
ceased the  truster  without  issue.  The  surviving  son  could,  of  course, 
have  no  other  heirs  than  those  of  his  body,  and  the  intention  of  the 
truster  was  very  distinctly  manifested  to  the  effect  that  the  estate 
should  be  settled  in  the  form  of  a  strict  entail, — a  purpose  which 
could  not  be  accomplished  by  a  destination  in  the  terms  directed. 
Notwithstanding  these  circumstances,  the  Court,  by  a  majority  of 
eight  to  five,  determined  that  the  trustees  were  not  entitled,  with 
the  view  of  making  effectual  the  testator's  intention,  to  execute  an 
entail  in  favour  of  the  truster's  son  and  the  heirs  of  his  body;  and, 
by  consequence,  that  the  son,  as  fee-simple  proprietor,  was  entitled 
to  require  payment  of  the  fund  in  money. 

1175.  Very  clearly  distinguishable  from  these  decisions  are  the  Effect  of  suit- 
cases in  which  a  conveyance  to  an  individual  and  his  heirs-general,  ^ndiUoned  to  ,S 
followed  by  ulterior  substitutions,  has  been  allowed  to  receive  effect  t?ke ,effe,ct  uPon 

"  the  death  of  A. 

without  issue. 
(A)    See  chapter  31,  sect.  2,  and  the     Richardson  v.  Stewart  (the  Urrard  case),  1 
cases  of  BaUlie  v.  Tennent,  as  reversed,  M.      Sh.  105,  2  Sh.  (Ap.  Ca.)  149. 
14,941, 14,944;  Murray v.Flmt,M.  14,962;  (t)  Gordon  v.   Gordon's  Trs.,  2  March 

Suttie  v.  Suttie,  19  Jan.  1809,  F.C. ;  and      1866,  4  Macph.  501. 

VOL.  I.  2  Q 
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chap,  xnv.  as  a  destination,  in  consequence  of  the  substitutions  being  expressly 
conditioned  to  take  effect  in  the  event  of  the  failure  of  issue  of  the 
institute.  In  the  case  of  Hunter  v.  Nisbet,(k)  the  deed  was  in  the 
form  of  a  mutual  settlement  in  favour  of  the  longest  liver  in  life- 
rent, and  the  "  heirs  of  the  longest  liver  in  fee,"  with  certain  ul- 
terior substitutions,  and  with  this  declaration,  that  in  case  of  the 
decease  of  both  the  settlors  "  without  heirs  of  their  bodies?  the  fee 
of  the  property  should  devolve  as  therein  directed.  In  Tinnoch  v. 
MtLewnany(l)  the  settlor  disponed  his  heritable  estate  to  his  daugh- 
ter in  liferent,  in  case  she  should  survive  him,  "  and  to  John  Tin- 
noch, my  grandson,  his  heirs  and  assignees  whomsoever,  in  fee  or 
property,  whom  failing  ivithout  a  lawful  child  or  children  existing 
of  his  body?  to  his  (the  settlors)  heirs.  In  the  case  of  Moodie  v. 
Anderson^m)  the  narrative  of  the  deed  contained  equivalent  ex- 
pressions, which  were  held  to  control  the  meaning  of  the  primary 
destination  to  heirs  whatsoever.  In  these  cases,  the  expressed  inten- 
tion to  bring  in  the  substituted  heirs  in  the  event  of  failure  of  issue 
of  the  institute  was  allowed  to  receive  effect,  the  destination  to  heirs 
whatsoever  being  restricted  in  its  application  to  the  non-occurrence 
of  the  event  on  which  the  substitution  was  made  contingent.  But 
the  latest  and  most  authoritative  recognition  of  this  principle  of 
construction  is  found  in  the  case  of  Macewen  v.  Paltison.(n)  The 
dispositive  clause  in  the  deed  of  settlement  commenced  with  a  con- 
veyance of  all  the  settlors  estate,  heritable  and  moveable,  to  his 
brother,  his  heirs  and  assigns,  but  with  and  under  the  burden  of 
payment  of  his  debts,  and  of  certain  legacies  therein  provided.  By 
a  subsequent  provision,  which  was  held  by  the  Court  to  form  a  part 
of  the  dispositive  clause,  the  settlor  declared,  without  prejudice  to 
his  brother's  right  of  disposal,  that  in  the  event  of  the  latter  dying 
without  issue  and  intestate,  and  not  otherwise  disposing  of  the  es- 
tate, it  should  fall  and  devolve,  and  he  accordingly  in  that  event 
disponed  it,  in  different  portions,  to  certain  other  heirs.  The  Se- 
cond Division  of  the  Court,  while  rejecting  by  a  majority  the  argu- 
ment that  the  gift  to  Alexander  Dunn,  his  heirs  and  assigns,  was 
limited  by  construction  to  heirs  of  the  body,  were  unanimously  of 
opinion  that  the  substituted  destination  imported  an  exclusion  of 
heirs-at-law  in  a  certain  event,  and  that  it  was  effectual  as  a  condi- 
tional substitution  of  the  heirs  named  in  it.  In  all  such  cases,  it  is 
to  be  observed,  that  the  words  "  die  without  issue,"  and  the  like, 

(k)  Hunter  v.  Niebet,  14  Nov.  1839,  2  (m)  Moodie  v.  Anderson,  11  June  1824, 

D.  16.  7  Sh.  748. 

(I)  Tinnoch  v.  M'Leicnan,  26  Nov.  1817,  (n)  Macewen  y.  Pattison,  27  March  1866, 

F.C.  8  Macph.  779 ;  see  also  Pattuon  v.  Dunn's 

Tn.%  9  March  1866,  4  Mncph.  655. 
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are  connected  by  words  of  reference  with  the  primary  destination    qhap.  xxxv. 
in  such  a  way  as  to  make  its  operation  conditional  on  the  non- 
occurrence of  the  event  upon  which  the  substitution  is  to  take  effect. 

1176.  The  question  whether  a  destination  to  heirs-male  can  be  «  Heir-male** 
limited  by  construction  to  heirs  of  the  body,  brings  before  us  the  J^^S^ 
Boxburghe  case,  celebrated  for  Lord  Eldon's  elaborate  judgment,  ^^^ 
extending  over  three  days,  in  which  every  point  connected  with  Roxburgh* 
the  construction  of  destinations  was  anxiously  and  minutely  ex- 
amined.^)     The  principle  affirmed  in  this  case  is  now  beyond 
the  reach  of  criticism,  and  it  is  not  our  intention  to  criticise  it. 
We  confess  that  the  reasoning  upon  which  Lord  Lauderdale's  opinion 
was  based  ( p)  appears  more  adapted  to  carry  conviction  to  the  mind 
than  the  more  recondite,  but,  as  we  think,  fallacious  line  of  argu- 
ment upon  which  the  judgment  of  affirmance  was  founded.     But 
so  long  as  the  canon  of  construction  laid  down  by  Lord  Eldon  is 
kept  within  its  just  limits,  there  is  no  great  risk  of  the  technical 
meaning  of  words  of  destination  being  thrown  open  to  arbitrary  or 
speculative  interpretation.     That  canon  of  construction  (and  it  is 
one  of  very  limited  application)  may  be  stated  as  follows :  where 
an  estate  is  settled  by  a  destination  in  favour  of  a  disponee  or  sub- 
stitute byname,  and  his  heirs-male,  and  there  follows  in  immediate 
sequence  a  substitution  or  a  series  of  substitutions  to  other  mem- 
bers of  the  family,  e.g.,  to  sisters  of  the  first-mentioned  disponee, 
and  their  heirs-male  or  other  heirs,  then,  if  the  effect  of  the  primary 
destination,  construed  according  to  the  natural  meaning  of  the  words, 
would  be  to  carry  the  estate  to  the  heirs-male  general  of  the  first 
disponee,  and  so  to  defeat  the  right  of  succession  of  the  other  mem- 
bers of  the  family  immediately  substituted,  the  primary  destination 
to  heirs-male  shall  be  limited,  in  construction,  to  heirs-male  of  the 
body.      The  commentary  of  the  same   eminent  judge  upon  the 
Linplum  case  ( q)  establishes  the  converse  proposition,  that  where- 
ever  the  effect  of  the  primary  destination  to  heirs-male  would  be 
to  bring  in  the  immediate  collateral  relatives  of  the  institute  (e.g., 
where  there  are  brothers)  and  their  descendants  preferably  to  re- 
moter substitutes,  the  term  heirs-male  shall  be  construed  according 
to  its  natural  meaning. 

1177.  In  the  Boxburghe  entail,  the  destination  was  "  to  the  Application  of 
eldest  dochter  of  the  said  Hary  Lord  Ker,  without  division,  and %  ie  pnnc,p  *' 
yr  airis-male,  she  always  marrying  or  being  married  to  ane  gentle- 
man of  honourable  and  lawful  descent."    To  understand  how  the 
canon  of  construction  above  expressed  could  be  applied  to  such  a 

(o)  Ker  v.  /fine*,  20  June  1810,  5  Pat.         (p)  See  5  Pat.  464. 
320.  (?)  &  Pat.  431-44G. 
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CHAP.  XXXV. 


Boxburghe  and 
Linplum  cases 
distinguished. 


destination  as  this,  it  must  bo  premised  that  Lord  Eldon,  upon  the 
ground  afterwards  explained, (r)  laid  down  as  the  first  step  in  the 
argument,  that  the  word  eldest  should  be  construed  relatively  to 
time,  and  not  absolutely  ;  that  eldest  daughter  meant  the  eldest  to 
whom  or  to  whose  issue  the  succession  had  not  already  devolved ; 
and  was  equivalent  to  daughters  seriatim  et  successive.  The  desti- 
nation was  thus  expanded  into  three  successive  destinations  to  the 
daughters  of  Lord  Harry  Ker  and  their  respective  heirs-male  in  the 
order  of  seniority.  At  the  time  when  the  competition  arose,  the 
lineal  male  line  of  the  eldest  daughter  had  failed ;  and  the  question 
was,  whether  the  succession  should  devolve  to  the  heir-male  general 
of  that  daughter,  or  to  the  heir-male  of  the  body  of  the  second  daugh- 
ter. As  already  explained,  a  construction  was  given  to  the  desti- 
nation which  excluded  the  heirs-male  general,  on  the  ground  that, 
if  they  were  admitted,  the  right  of  succession  of  the  junior  branches 
of  the  family  would  be  indefinitely  postponed,  and  virtually  frus- 
trated. 

1178.  In  further  explanation  of  the  view  of  Lord  Eldon,  which 
ruled  the  decision  and  fixed  the  laW  in  reference  to  all  similar  des- 
tinations, it  is  necessary  to  add  that,  in  the  Linplum  case, — (1)  the 
destination  which  was  the  subject  of  construction  was  expressed  in 
favour  of  Alexander  Hay  and  his  heirs-male  ;  (2)  that  Alexander 
Hay  had  several  younger  brothers,  but  that  neither  they  nor  their 
issue  were  substituted  in  the  destination  otherwise  than  as  such  a 
substitution  was  implied  in  the  technical  meaning  of  the  destination 
to  the  eldest  of  the  brothers  and  his  heirs-male  ;  and  (3)  that  the 
destination  in  question  was  followed  up  by  ulterior  substitutions  in 
favour  of  remoter  heirs,  (s)  The  effect  of  importing  the  words  "  of 
the  body "  into  the  destination  to  Alexander  Hay  and  his  heirs- 
male,  would  obviously  have  been  to  deprive  his  brothers  and  their 
issue  of  the  succession,  and  to  carry  the  estate  over  to  remoter  heirs. 
This  consideration,  doubtless,  had  weight  with  the  judges  who  de- 
cided the  Linplum  case ;  and  the  observations  of  Lord  Eldon,  con- 
trasting the  consequences  of  a  flexible  interpretation  of  the  term 
heirs-male  in  that  case  with  the  diametrically  opposite  consequence 
resulting  from  the  flexible  interpretation  of  the  same  term  in  the 
Boxburghe  entail,  form  the  cardinal  point  in  that  celebrated  judg- 
ment. In  the  one  case  the  limitation  of  the  technical  terms,  in 
construction,  to  heirs  of  the  body,  was  assumed  to  be  contrary  to 


(r)  Infra,  J  1181. 

(«)  Hay  v.  Hay,  M.  2315,  8  Pat.  142. 
The  case  of  Campbell  v.  Campbell,  formerly 
cited,  M.  14,949,  is  distinguishable  from 


both  the  leading  cases  by  the  circumstance 
that  there  were  no  special  substitutions 
subsequent  to  the  destination  to  the  insti- 
tute and  bis  heirs-male. 
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the  probable  intention  of  the  settlor,  while  in  the  other  it  was  held    chap,  xxxy. 
to  be  admissible  in  aid  of  the  probable  intention. 

1179.  The  rule  of  construction  established  by  the  decision  in  the  Braid  v.  ma- 
Jioxburghe  case  was  recognised  and  applied  by  the  Second  Division 
of  the  Court  in  the  case  of  Braid  v.  Rahton^t)  where  the  destina- 
tion was  to  the  settlor's  eldest  son  and  his  heirs-male  lawfully  be- 
gotten, and  the  heirs  of  their  bodies  whomsoever ;  whom  failing  to 
the  eldest  daughter  of  the  institute  and  the  heirs  of  her  body,  etc. 
Upon  the  failure  of  the  institute  and  the  heirs-male  of  his  body,  it 
was  held  that  the  succession  devolved  to  his  daughter  and  her  de- 
scendants, in  preference  to  the  heir-male  general  of  the  institute ; 
the  proximity  in  blood  of  the  substituted  female  line  being  con- 
sidered a  sufficient  reason  for  restricting  the  prior  destination,  in 
construction,  to  male  issue. 

1180.  It  has  been  observed  that  the  context  is  also  a  legitimate  Effect  of  general 
source  of  construction,  where  it  contains  general  referential  words  words?*1  Clauses 
controlling  the  meaning  of  the  preceding  or  subsequent  parts  of  S^jJSJjSjJivl" 
the  destination.     With  respect  to  the  aid  to  be  derived  from  the  heirs-portioners. 
context  in  the  construction  of  provisions  intended  to  prevent  the 
division  of  the  estate  among  heirs-portioners,  reference  is  made  to 
the  cases  olMowat  v.  M'Culloch  (u)  eaiASivinton's  Trs.  v.  Swinton.(x) 
In  the  former  case  a  declaration  that  the  eldest  heir-female  should 
succeed  without  division,  interposed  between  two  branches  of  the 
destination,  was,  by  reason  of  its  position  in  the  deed,  held  to  apply 
only  to  the  antecedent  part  of  the  destination  ;  while  in  the  latter, 
a  similar  declaration,  introduced  at  the  end  of  the  destination,  was 
held  to  be  applicable  to  every  part  of  it,  including  a  substitution  in 
favour  of  the  settlor's  daughters,  who  were  named  collectively  in 
one  of  the  branches  of  the  destination.    Where  no  provision  is  made 
with  reference  to  priority  of  succession  among  heirs-portioners,  the 
succession  necessarily  divides  whenever  it  devolves  to  heirs  of  that 
description  \{y)  and  a  general  reference  to  a  prior  settlement,  con- 
taining a  clause  of  exclusion  of  heirs-portioners,  is  not  equivalent 
to  the  insertion  of  the  clause  in  the  deed  of  destination,  (z) 

1181.  Words  denoting  seniority,  as  "  eldest,"  or  "  second "  son,  or  "Eldest/ 

(I)  Braid  v.  Ralston,  20  January  1860,  (u)  Mowat  v.  M'Cullock,  6  Feb.  1828,  2  when^d^'' 

22  D.  433.     See  also  Campbell's  Trs.  v.  Sh.  186,  N.  E.  166,  referential^  re- 

Campbell,  12  May  1838, 16  Sh.  1004,  where,  (x)  Swintoris  Trs.  v.  Swinton,  10  Jan.  |atehto  priority 

in  a  direction  to  entail  an  estate  on  "heirs-  1862,  24  D.  278.     See  cases  cited  infra,  atjoa> 

male,"  the  words  "  of  the  body  "  were  held  §  1184  et  seq.}  on  the  construction  of  the 

to  be  implied ;  and  Connell  v.  Grierson,  14  word  "  daughter." 

Feb.  1867,  6  Macph.  379,  where,  in  a  des-  (y)  Farquhar  v.  Farquhar,  28  Nov.  1838, 

tination  in  a  deed  of  entail,  the  term  1  D.  121. 

"  heirs -female  "   was    construed    "heirs-  (z)  Macdona  Id  v.  Lockhart,  22  Dec.  1842, 

female  of  the  body."  6  D.  372. 
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chap,  xxxv.  daughter,  when  used  in  a  gift  to  an  individual  designatively,  must 
be  understood  absolutely ,— that  is,  either  with  reference  to  birth 
or  to  the  time  of  the  execution  of  the  settlement.  A  legacy  to  the 
eldest  son  of  A.,  it  is  thought,  denotes  the  eldest  of  the  sons  surviv- 
ing at  the  execution  of  the  settlement,  but  not  the  eldest  surviving 
son  when  the  succession  opens.  But  in  the  case  of  heritable  des- 
tinations, these  words  come  within  the  influence  of  the  rule  accord- 
ing to  which  all  expressions  having  a  relation  to  time  or  order  in 
succession,  are,  if  possible,  to  be  held  as  applied  to  a  aeries  of  per- 
sona. In  this  view,  the  term  "  eldest "  in  a  destination,  denotes  the 
senior  heir  or  branch  of  the  succession  remaining  after  failure  of 
an  elder  heir  or  branch,  except  where  it  is  applied  to  the  atirps 
or  founder  of  a  line  ;  for,  in  each  branch,  the  primary  gift  is  to  be 
understocxl  as  made  to  an  individual.  Yet  even  in  this  case  the  ex- 
pression "  eldest  daughter,"  when  coupled  with  qualifying  terms 
applicable  to  a  plurality  of  persons,  may  fairly  be  held  to  mean  a 
Construction  of  series  of  persons ;  and  on  this  point,  the  judgment  in  the  Box- 
t*r"  £  theULi-  burghe  case,(a)  in  so  far  as  it  found  that  "  eldest  daughter,  vritkout 
burffhe  case.  division,  and  their  heirs-male,"  meant  daughters  in  the  order  of 
seniority,  appears  to  be  unexceptionable.  The  like  construction  is 
put  upon  the  terms  in  the  clause  of  style  "  that  the  eldest  heir-female 
shall  succeed  without  division,  and  exclude  heirs-portioners,"  which 
is  construed  as  meaning  the  eldest  of  the  heirs-female  capable  of 
taking  the  succession.  (6) 
*•  Second  son,"  1182.  In  the  construction  of  shifting  clauses,  devolving  the  es- 

i^ciauswcT4  tete  upon  a  second  son  in  the  event  of  the  eldest  son  succeeding  to 
devolution.  a  title,  it  is  sometimes  difficult  to  determine  whose  second  son  is 
entitled  to  the  inheritance,  where  the  title  has  passed  to  two  or 
more  brothers  in  succession.  In  dubio  it  is  held  that  the  heir  an- 
swering to  the  description,  who  is  nearest  in  blood  to  the  entailer 
or  institute,  has  the  preferable  claim.(c) 
"Son,M«dAogh-       1183.  Where  a  destination  is  expressed  in  popular  language,  a 

foi*      tf^x^     how 

far'flexibie  as  to  greater  latitude  of  interpretation  is  admissible  than  in  those  cases 
meaning.  where  technical  terms  only  are  used.     But  the  principles  of  con- 

struction are  essentially  the  same.  The  evidence  of  intention  to  use 
language  in  a  different  sense  from  what  it  naturally  bears,  must  be 
found  within  the  deed  itself,  and  generally  in  the  immediate  Con- 
fa)  Ker  v.  Innes,  6  Pat.  820 ;  6  W.  &  S.  (c)  M.  of  Bute  v.  Stuart  Wortley,  4  Mar. 
(App.)  See  the  formal  judgment  upon  1S03,  4  Pat.  460.  As  to  whether  the  heir- 
this  point.  substitute  to  whom  a  shifting  clause  is  ap- 
(6)  See  cases  cited  §  1180,  wpra.  And  plied  may  keep  the  estate  until  he  shall 
see  the  Lord  Justice-Clerk's  observations  have  a  second  son,  see  Hay\\  M.  of  Tfceed- 
in  Shepherd  v.  Grant,  I  Dec.  1836,  15  Sh.  dale,  6  April  1773,  2  Pat.  322,  and  M. 
176  ;  affirmed,  3  S.  &  M'L.  255.                       15,425. 
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text.  This  part  of  the  subject  derives  a  special  interest  from  the  chap,  xxxy. 
frequency  with  which  the  word  "  daughter"  is  found  associated  in 
destinations  with  proper  terms  of  destination,  leading  to  the  infer- 
ence that  it  is  used  in  the  sense  of  heirs-female,  or  at  least  in  a  sense 
expressive  of  female  relationship  in  a  more  general  sense  than  that 
of  immediate  descent.  The  cases  have  for  the  most  part  been  al- 
ready referred  to,  in  illustration  of  the  construction  of  the  special 
destinations  in  which  they  occurred.  For  our  present  purpose  it 
will  be  sufficient  to  indicate  the  application  of  the  principles  of  in- 
terpretation by  which  they  are  governed. 

1184.  The  word  "  daughter,"  when  associated  in  a  destination  « Daughter," 
with  "heir-female,"  is  susceptible  of  being  identified  in  construction  hdr^femaie? 
with  the  latter  term.     It  is  true  that  heirs-female  are  not  always  whtn  ^f1  in  ... 

*     con j  unction  wit  n 

daughters ;  but  daughters,  if  heirs  at  all,  are  necessarily  heirs-female ;  *h»t  fenn. 
and  therefore,  where,  as  in  the  Kinfauns  case,(d)  the  estate  is  des- 
tined to  the  eldest  daughter  or  heir-female  of  a  person  designated, 
and  it  becomes  necessary  either  to  reject  the  latter  expression,  or 
to  give  to  the  former  a  construction  by  which  it  is  held  to  be  iden- 
tical with,  or  illustrative  of,  the  more  technical  term,  that  construc- 
tion is  to  be  preferred  which  maintains  the  consistency  of  the  desti- 
nation, without  sacrificing  any  part  of  it.  In  this  case  it  is  to  be 
observed  there  was  no  possibility  of  construing  the  two  terms  con- 
nected by  the  conjunction  "or"  as  separate  destinations,  intended 
to  take  effect  seriatim  ;  for  there  is  no  class  of  heirs  known  to  law 
who  could  be  supposed  to  be  represented  by  the  term  daughters 
other  than  the  class  named  in  conjunction  with  them,  namely,  heirs- 
female.  Where,  however,  two  distinct  classes  of  heirs  are  intro- 
duced into  a  destination,  coupled  with  the  word  "  or  "  (as,  for  ex- 
ample, "heirs-male  or  eldest  heir-female  of  the  body"),  the  heirs- 
female  are  held,  in  virtue  of  the  position  of  the  words  in  the  deed, 
to  be  postponed  or  substituted  to  the  Jieirs-male  of  the  body  of  the 
institute ;  the  words  "  of  the  body"  in  the  destination  quoted  boing 
obviously  intended  as  a  restriction  upon  both  branches  of  the  suc- 
cession.^) 

1186.  The  flexible  construction  of  the  word  daughter  may  be  "Daughter/' 

now  constant  mi 

farther  illustrated  by  the  cases  in  which  it  is  used  in  clauses  intend-  in  clauses  appli- 
ed to  secure  the  transmission  of  the  estate  without  division.    Thus  in  accession  of 
Martin  v.  Kelsoy(f)  where  a  deed  of  entail  contained  a  clause  em-  heirs-portionere. 
powering  the  heirs  in  possession,  "so  often  as  their  apparent  or  pre- 

(d)  Blair  v.  Lyon,  1739,  6  Br.  Sup.  668.  (e)  Leslie  v.  Leslie,  10  May  1774,  6  Pat. 

See  also  Shepherd  v.  Grant,  28  May  1838,      792. 

3  S.  and  M*L.  256,  and  15  Sh.  178.  (/)  Martin  v.  KeUo,  19  July  1853,  15 

D.  950. 
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OHAP.  xxxv.  guraptive  heirs  are  females,  to  settle  the  estate  upon  a  younger  daugh- 
ter in  preference  to  the  elder  daughter,  or  to  pass  by  such  daughters 
altogether  and  settle  the  estate  upon  the  presumptive  heir-male" 
it  was  held  that  the  term  daughters,  as  used  in  this  clause,  was  not 
limited  to  daughters  of  the  heir  exercising  the  power,  but  included 
his  heirs-female,  being  daughters  of  a  former  heir  in  possession.  In 
this  case,  the  proper  construction  of  the  term  daughter  was  indi- 
cated by  the  introductory  part  of  the  context,  which  prescribed  the 
condition  or  event  upon  which  the  power  was  to  be  exercised,  and 
which  in  its  terms  clearly  applied  to  all  cases  of  prospective  female 
succession ;  and  we  infer  from  the  opinions  of  the  judges  that,  but 
for  the  evidence  of  intention  afforded  by  the  introductory  part  of 
the  clause,  the  power  would  not  have  been  held  to  extend  to  colla- 
teral succession,  (g)  Clauses  of  this  kind,  which  from  their  nature 
are  much  less  technical  in  their  language  than  other  parts  of  the 
destination,  may  indeed  be  fairly  interpreted  on  the  principle  of 
giving  effect  to  the  intention  evinced  by  the  general  tenor  of  the 
destination;  and  accordingly,  the  words  "excluding  heirs-portion- 
ers,"  which,  if  literally  construed,  would  have  the  effect  of  depriving 
female  heirs  of  any  right  to  the  succession,  are  held  equivalent  to 
an  exclusion  of  the  collective  succession  prescribed  by  law,  with  a 
substitution  of  the  several  heirs-portioners  and  their  issue  in  the 
order  of  seniority.(A) 
«Son,M  "daugh-       1186.  We  have  already  seen  that  words  designative  of  relation- 

ter"  etc.  when  . 

used  desi'gna-     ship,  as  son  or  daughter,  when  used  in  a  connection  which  shows 

tnVe1rynatwUC    that  they  were  intended  to  be  applied  to  individuals,  and  not  to 

meaning.  classes  of  persons,  are  not  to  be  bent  from  their  natural  meaning ; 

and  the  case  of  Lady  Essex  Ker  v.  Innes  (i)  is  an  authority  for 

the  proposition  that  such  words  are  to  be  interpreted  according  to 

their  natural  meaning  where  they  are  employed  to  designate  the 

substitute  or  ancestor  from  whom  the  succession  is  to  flow  in  one 

of  the  branches  of  the  destination. 

Words  of  des-  1187.  In  the  conclusion  of  this  subject,  reference  may  be  made 

sorj  convey-      to  a  class  of  cases  in  which  technical  terms  of  destination  are  held 

preted1  hi  con-    to  ^e  subject  to  construction,  by  reason  of  their  occurrence  in  a 

teSnidon  of     conveyance  of  an  accessory  subject,  or  right  collateral  to  an  ante- 

^priiicipai      cedent  grant.     In  such  cases,  where  the  regulation  of  the  order  of 

succession  is  not  the  primary  object  of  the  deed,  and  where  it  is 

(j?)  See  farther  on  the  construction  of  (A)  Swinton's  Trt.  v.  SwirUon,  10  January 

this  word  in  money  settlements,   Crs.  of  1862,  24  D.  278 ;  Pratt  v.  Abercromby,  18 

Redhouse  v.  Glass,  M.  2806 ;  5  Dec.  1744,  6  Nov.  1858,  21  D.  19. 

Pat.  681 ;  and  Mr  Sandford's  observations,  (t)   Lady  Essex  Ker  v.  Innes,  26  Feb. 

Treatise  on  Entails,  p.  67.     Also  Ewing  v.  1812,  6  Pat.  679. 
Miller,  1747,  M.  2808. 


subject. 


OF  DESTINATIONS  TO  HEIRS  OF  PROVISION.  617 

plainly  not  the  intention  of  the  granter  to  derogate  from  the  order  qhap.  xxxv. 
of  succession  prescribed  by  the  destination  of  the  principal  subject, 
it  has  been  held  that,  without  any  infringement  of  the  recognised 
principles  of  interpretation,  a  grant  to  the  person  in  possession  and 
his  heirs  and  assignees,  may  be  construed  as  applying  to  the  heirs 
of  the  subsisting  investiture,  (k) 

1188.  It  sometimes  happens  that  a  branch  of  the  destination  is  Construction  of 
introduced  in  the  shape  of  a  power  to  name  heirs.    Thus  the  estate  §^S»tion  by 
may  be  destined  to  a  series  of  substitutes,  whom  failing,  to  heirs  to  *°?ninakin& 
be  named  in  a  separate  deed  by  the  maker ;  or  the  heir  in  pos- 
session may  be  empowered,  in  the  prospect  of  the  succession  de- 
volving upon  heirs-portioners,  to  make  a  new  settlement  of  the 
estate  upon  them  and  their  issue,  either  in  the  order  of  seniority  or 
according"  to  discretion.  (I)    Where  a  power  of  nomination  is  duly 
exercised,  the  heirs  nominated  are  held  to  be  included  in  the  des- 
tination, and  take  their  place  in  the  succession  according  to  their 
order,  (m) 

(*)  Greenock  v.  Greenock,  1786,  M.  6612 ;  (m)  Stewart  v.  Porterfield,  24  May  1826, 

Duke  of  Hamilton  v.  Selkirk,   1740,   M.  2  W.  &  S.  869 ;  and  on  remit  from  the 

14,936  ;  Hay  v.  Crawford,  1698,  M.  14,899,  House  of  Lords,  13  Nov.  1829,  8  Sh.  16 ; 

cited  in  Sandford  on  Entails,  p.  92 ;  also  judgment  affirmed  23d  Sept.  1831,  6  W. 

Duke  of  Roxburgh*  v.  Wauchope,  21  Jan.  &  S.  616 ;  Earl  of  Strathmore  y.  Strath- 

1823,  2  Sh.  141,  N.  E.  130.  more's  Tre.,  1  Feb.  1837,  16  Sh.  449,  af- 

(l)  Martin  v.  Kelso,  16  D.  960,  cited  firmed  80  July  1840,  1  Rob.  189. 
supra,  I  1186. 
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CHAPTER  XXXVI. 
OF  THE  SERVICE  OR  ENTRY  OF  HEIRS  OF  PROVISION 


vesting  the  sac 
cession. 


Limits  of  the  1189.  In  one  of  the  chapters  pertaining  to  another  division  of 

to'  ^considered  the  subject,  (a)  we  have  treated  of  the  entry  of  heirs  in  its  more 
as  a  mode  of      general  relations,  including  the  subject  of  the  different  modes  and 
forms  of  entry,  and  the  rules  applicable  to  competitions  for  service 
as  heir  in  the  various  characters  in  which  that  title  may  be  sought. 
Dispensing  here  with  any  recapitulation  of  doctrines  familiar  to  the 
profession,  we  proceed  at  once  to  the  consideration  of  the  special 
questions  arising  in  relation  to  the  service  of  heirs  of  provision, 
questions  which,  though  apparently  having  relation  to  the  form  of 
tho  proceeding,  are  in  reality  questions  of  vesting,  intimately  con- 
nected with  the  general  theory  of  destinations,  and  embracing  some 
of  the  most  refined  problems  in  the  law  of  heritable  succession.  (6) 
1190.  The  subject  of  the  vesting  of  heritable  succession  prom- 
stone  hominis,  may  be  considered  under  the  following  subdivisions: — 
(1)  Entry  of  heirs,  in  what  cases  it  is  requisite,  and  to  what  ances- 
tor ;  (2)  of  the  rule,  that  the  entry  must  be  in  the  proper  cha- 
racter ;  (3)  of  the  right  of  a  contingent  or  subsequently  born  heir- 
substitute  to  divest  an   entered  heir;  and  (4)  of  possession  on 
double  titles.     It  may  be  premised  that  where  service  is  spoken  of 
in  the  sequel,  it  is  so  because  it  is  the  most  general  and  authentic 
mode  of  entry ;  but  in  relation  to  the  vesting  of  the  succession,  the 
cases  make  no  distinction  between  a  special  service  and  an  entry 
by  precept  or  writ  of  dare  constat.     Whatever  is  asserted  with  re- 
spect to  the  one  may  be  assumed  to  be  applicable  in  terminis  to 
the  other  mode  of  entry. 


Division  of  the 
subject. 


(a)  Chapter  6  (Vesting  of  Heritable  Suc- 
cession). 

(6)  Though  not  properly  connected  with 
this  subject,  we  may  here  refer  to  the  im- 
portant case  of  Stirling  v.  Ewart,  4  Sept. 
1844,  8  Bell,  129,  fixing  that  an  heir-sub- 
stitute of  entail,  even  when  unconnected 
by  blood  with  his  immediate  predecessor, 


is  entitled  to  be  entered  at  an  heir,  and  in 
payment  of  relief  duty.  In  the  opinions 
of  the  Judges  of  the  Court  of  Session  much 
valuable  information  will  be  found  respect- 
ing the  characters  of  an  heir  of  entail.  See 
also  Duke  of  Hamilton  v.  Baillie,  6  Sh.  31 , 
N.E.  28,  and  6  Sh.  94. 
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1191.  I.  Entry  of  Heirs,  in  what  cases  requisite,  and  to  qhap.  xxxvi. 
what  ancestor. — The  proper  object  of  a  service  as  heir  of  provi-  gervice  not  re- 
sion  is  to  take  up  an  estate  or  right  of  succession  from  the  Jwre-  J^iwiTtSSn^ 
ditas  of  a  deceased  person  who  possessed  under  a  title  regulating  « dispone*. 
his  succession. (c)     This  excludes  two  cases,  namely,  (1)  where  the 
inheritance  is  that  of  a  person  who  possessed  on  a  title  in  favour  of 
himself,  his  heirs  and  assignees,  in  which  case  the  title  falls  to  be 

made  up  by  service  as  heir-at-law ;  and  (2)  where  the  successor  is 
the  disponee  of  the  proprietor  last  in  possession,  in  which  case  the 
fee  vests  by  the  words  of  the  testamentary  instrument  in  the  dis- 
ponee ;  no  service  is  requisite  to  connect  him  with  the  ancestor. 
Where,  therefore,  a  title  to  heritable  estate  is  to  be  completed  in 
any  other  character  than  that  of  heir-at-law,  it  is  necessary  to  de- 
termine whether  the  successor  is  a  disponee  or  an  heir  of  provision  ; 
and,  if  an  heir  of  provision,  then  to  what  ancestor;  it  being  essen- 
tial that  the  service  should  be  expc-de  to  the  person  in  whom  the 
estate  was  last  vested  in  fee.(d) 

1192.  Where  the  maker  of  the  settlement  is  himself  the  insti-  Case  where  the 
tute,  no  question  can  arise.     Thus,  if  a  testator  dispone  to  himself,  Settlement  dL- 
whom  failing  to  A.,  whom  failing  to  B.,  etc.,  whether  the  succes-ponMtohimself• 
sion  opens  to  A.  at  the  death  of  the  maker,  or  whether  it  opens 
immediately  to  B.  in  consequence  of  the  predecease  of  A.,  in  either 

case  the  successor  must  serve  heir  of  provision  to  the  maker  of  the 
deed.(e)  The  case  is  precisely  the  same  where  the  settlor,  instead 
of  disponing  to  himself,  obtains  a  charter  from  the  superior  with  a 
destination  to  himself  as  institute,  whom  failing  to  other  persons  or 
heirs.  In  such  a  case  a  title  made  up  by  the  infeftment  of  the  first 
heir-substitute,  without  previous  service  to  the  maker  of  the  settle- 
ment or  disponee  of  the  charter,  would  be  inept.  The  rule  is  not 
altered  by  the  obligation  to  infeft  being  expressed  in  favour  of  the 
noniinatim  substitutes,  and  not  in  favour  of  the  granter, — the  dis- 
positive being  the  ruling  clause.(/)    In  a  disposition  to  the  granter 


(c)  It  is  to  be  remembered  that  an  herit- 
able right  of  succession  must  be  taken  up 
by  service,  whether  the  ancestor  possessed 
the  estate  in  his  own  name,  or  through 
the  intervention  of  a  trustee,  as  in  the 
case  of  an  heritable  right  of  succession 
falling  to  the  heir  of  a  beneficiary  under 
a  trust-deed;  Buchanan  v.  Angus,  22  D. 
979  ;  16  May  1862,  4  Macq.  374. 

(d)  The  subject  of  this  subdivision  of 
the  chapter  is  considered  from  a  some- 
what different  point  of  view,  and  with  a 
more  copious  reference  to  the  early  autho- 


rities in  chapter  29,  section  2  (Wills  and 
Dispositions  of  Heritable  Estate). 

(e)  Hamilton  v.  Hamilton,  1714,  M. 
14,360.  The  reversal  of  this  case  after 
an  ex  parte  hearing,  noticed  in  Roberts. 
498,  proceeded  entirely  on  specialties,  and 
is  of  no  authority;  per  Lord  Cowan,  6 
Macph.  1111,  infra.  See  also  M'Culloch 
v.  M'Leod,  1731,  M.  14,866 ;  Livingstone  v. 
Lord  Napier,  M.  16,409;  11  March  1766, 
2  Pat.  108. 

(/)  Young's  Trs.  v.  Young,  19  July 
1867,  6  Macph.  1101. 
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Case  where  the 
immediate  dis- 
ponee prede- 
ceases the  dia- 
poner. 


chap,  ran,  himself  and  persons  named,  the  word  "  and"  means  whom  /ailing, 
and  the  title  of  the  notninatim  substitutes  must  be  completed  by 
service,  (gr) 

1193.  The  difficulty  arises  where  a  testator  dispones  to  a  person 
who  predeceases  him,  or  to  heirs  who  fail,  whether  by  predecease  or 
by  non-existence,  whom  failing  to  other  heirs  or  persons.  In  such 
a  case,  the  settlement  comes  into  operation  at  the  testator's  death 
in  favour  of  the  "  eldest"  surviving  member  of  the  destination, 
and  the  conveyance  necessarily  lapses  as  regards  those  antecedent 
branches  of  the  destination  which  have  failed  in  the  testator's  life- 
time. The  person  entitled  to  the  succession  is  clearly  in  the  posi- 
tion of  a  conditional  institute  succeeding  under  the  disposition  to 
himself,  and  not  as  heir  to  any  previously  named  disponee ;  and  his 
title  will  therefore  be  completed  by  sasine  on  the  disposition.  Why 
any  difficulty  should  have  been  felt  in  admitting  the  proposition 
that  a  substitution  implies  a  conditional  institution  of  the  same 
person,  in  the  event  of  his  being  the  first  taker,  we  have  never  been 
able  to  understand.  No  modern  conveyancer  doubts  that  the  law 
is  as  we  have  stated  it,  and  were  it  not  that  the  authority  of  the 
cases  of  Colquhoun  and  Fogo  is  disputed  by  Sandford,(A)  and  that 
even  Professor  Montgomerie  Bell  states  the  point  as  to  the  mode  of 
making  up  a  title  to  be  still  unsettled, (0  we  should  have  dismissed 
the  subject  with  a  simple  reference  to  those  cases.  It  may,  how- 
ever, be  proper  to  state  more  fully  the  position  of  the  question. 

1194.  The  alternative  modes  of  completing  a  title  which  were 
followed  were — (1)  to  expede  a  general  service  in  favour  of  the  party 

delator  under  (w^om  we  have  described  as  a  conditional  institute)  as  heir  of  pro- 
former  practice,  vision  to  the  maker  of  the  deed ;  or  (2)  to  expede  a  service  in  favour 

Colquhoun  t.  x    '  * 

Colquhoun.  of  the  same  party  as  heir  of  provision  to  the  disponee  first  named 
in  the  settlement.  The  first  of  these  courses  is  clearly  erroneous  in 
principle,  as  it  proceeds  on  the  assumption  that  the  maker  of  the 
deed  is  the  institute,  which  is  contradictory  of  the  terms  of  the  des- 
tination. Accordingly,  in  the  case  of  Colquhoun,  where  the  title 
was  made  up  by  service  to  the  testator,  the  service  was  held  to  be 
inept  by  the  original  judgment  of  the  First  Division  of  the  Court  ;(i) 
and  the  judgment  was  confirmed  by  the  unanimous  opinion  of  the 
whole  Court  on  remit  from  the  House  of  Lords.  (I)  The  questions 
on  which  the  opinions  of  the  judges  were  desired  were — (1)  Whe- 


Propinquity  of 
conditional  in- 
stitute proved 


(g)  Gordon  v.  M'CuUoch,  1791,  Bell's 
Oct.  Ca.  180 ;  Young's  Tn.  r.  Young,  tvpra. 

(A)  Sandford  on  Entails,  2d  ed.  p.  612. 

(i)  Bell's  Lectures  on  Conveyancing, 
pp.  1020, 1022. 


(Jc)  Colquhoun  v.  Colquhoun^  16  Dec 
1828,  7  Sh.  200;  Dalrymple  v.  Earl  of 
Stair,  10  March  1841,  3  D.  837. 

(0  Remitted  17  Feb.  1831,  5  W.  &  S. 
32 ;  opinions  reported  8  July  1831,  0  Sh. 
911. 
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ther  the  service  to  the  testator  was  valid  ?  and  (2)  Whether  the  chap,  xxxvi. 
service  should  have  been  to  the  testator's  eldest  son,  the  institute, 
or  to  any  other  and  what  person  ?  On  these  questions  the  Court 
gave  their  opinion — (1)  That  the  service  as  heir  to  the  testator  was 
inept  to  take  up  the  procuratory  or  precept,  granted  by  the  testator 
in  favour  of  his  eldest  son  and  other  heirs ;  that  there  was  nothing 
vested  in  the  testator  by  such  procuratory  or  precept,  or  which  could 
be  taken  out  of  him  and  transferred  to  another  by  such  service:  and 
— by  a  majority — (2)  That  where  the  institute  in  such  a  deed  pre- 
deceases the  testator,  no  right  has  vested  in  him ;  that  the  party  on 
whom  the  right  actually  devolves  is  not  a  proper  substitute  heir, 
but  conditional  institute  or  disponee — the  condition  attached  to  his 
right  being  the  predecease  of  the  institute  before  the  testator ;  and 
that  the  conditional  institute  should  establish  his  right  by  bringing 
an  action  to  declare  that  the  condition  originally  attached  to  his 
right  had  been  purified  by  the  predecease  of  the  institute,  and  that 
he  was  now  the  institute  and  disponee,  and,  as  such,  entitled  to  take 
up  the  procuratory  and  precept  in  the  deed.(w) 

1195.  The  suggestion  of  the  necessity  of  a  declaratory  proceed-  Declarator  uitu 
ing,  as  a  step  to  the  completion  of  a  feudal  title,  was  not  generally  S^cessarj. 
accepted  by  the  profession ;  and  in  a  subsequent  case,  where  an 
amicable  suit  was  brought  to  try  the  question  by  a  conditional  in- 
stitute who  had  served  heir  of  provision  in  general  to  a  predeceas- 
ing institute,  the  title  was  found  to  be  good,  on  the  footing  that  the 
succession  was  either  taken  up  by  the  service  without  declarator,  or 

that  service  was  unnecessary,  and  could  do  no  harm,  the  pursuer 
being  infeft  on  his  ancestor's  disposition. (n) 

1196.  The  case  of  Fogo  v.  Fogo,  if  it  does  not  advance  the  solu-  Fogo  v.  Fogo. 
tion  of  the  question,  as  far  as  the  actual  decision  is  concerned,  is, 

we  apprehend,  an  authoritative  declaration  of  opinion  by  a  majority 
of  the  whole  Court,  that  in  the  case  under  consideration,  the  heir 
takes  in  the  character  of  conditional  institute,  service  being  unneces- 
sary. The  testator  disponed  to  A.  and  the  heirs  of  his  body;  whom 
failing,  to  B.  and  the  heirs  of  her  body ;  whom  failing,  to  C.  and  the 
heirs  of  her  body.  A.  and  B.  predeceased  the  testator  without  leav- 
ing issue,  and  C.  was  served  heir  of  provision  to  A.,  the  institute. 
Six  judges  were  of  opinion  that  C.  was  conditional  institute,  and 

(m)  The  method  of  obtaining  a  decree  Court  by  granting  decree  declaring  Bright 

declaratory  of  the  fact  of  the  predecease  of  of  this  nature,  is  not  to  be  held  as  indi- 

the  institute,  and  of  the  succession  having  eating  an  opinion  that  such  a  declarator 

opened  to  the  conditional  institute,  had  is  necessary  for  the  establishment  of  the 

been  adopted  in  the  previous  case  of  Mae-  right. 

kenzie  v.  Mackenzie  (Sea/orth),  24  Novem.  (n)  Murray  v.  Murray,   21   May  1833, 

1818,  F.C.    It  may  be  observed  that  the  11  Sh.  629. 


622 


OF  THE  SERVICE  OR  ENTRY  OF  HEIRS  OF  PROVISION. 


chap.  xxxn. 


Service,  whe- 
ther requisite, 
where  toe  per- 
son succeeding 
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settlement. 


tliat  the  fee  vested  in  her  by  the  words  of  the  disposition  without 
service.    Four  judges  were  of  opinion  that  service  to  the  predeceas- 
ing institute  was  the  proper  course  to  be  taken,  and  that  the  per- 
sonal right  vested  by  such  service  in  C.  as  heir-substitute.    In  either 
view  the  party  had  a  good  title,  and  the  judges  were  unanimous 
in  this  conclusion,  and  also  in  affirming  (on  the  assumption  that 
G.  was  to  be  regarded  as  a  conditional  institute),  that  a  declarator 
of  her  right  was  not  required  as  an  authority  to  take  infeftment  on 
the  procuratory  or  precept  in  the  disposition,  (o)     The  decision  of 
the  Court  was  affirmed  on  appeal.     The  question  will  not  be  abso- 
lutely cleared  from  the  doubt  which  still  encompasses  it  until  some 
conditional  institute  under  an  entail  happen  to  die  before  a  general 
service  can  be  expede,  when  the  Court  would  be  under  the  neces- 
sity of  determining  the  question  whether  he  had  taken  an  estate  in 
fee,  which  would  fall  to  be  taken  out  of  his  hereditos  by  the  next 
substitute,  or  whether  he  should  be  held  as  having  died  in  appa- 
rency, for  want  of  a  service,  in  which  case  the  next  substitute  would 
require  to  serve  to  the  institute  first  named  in  the  settlement. 

1197.  In  the  cases  which  have  been  considered,  the  disposition 
was  conceived  in  favour  of  a  ruminatim  disponee  as  institute,  but 
it  is  not  yet  certain  that  the  principle  of  these  decisions  applies  to 
the  case  of  a  destination  to  the  heirs  or  heirs-male  (as  the  case  may 
be)  of  the  disponer,  whom  failing  to  other  substitutes.     If  it  were 
quite  clear  that  in  this  case  the  principle  applies  (as  we  think  it 
does)  that  a  disposition  to  children  unnamed  is  equivalent  in  legal 
effect  to  a  disposition  to  children  nascituri,  cadit  qucestio.    The  gift 
is  a  virtual  fee  to  the  granter,  in  trust  for  the  heirs  of  his  body,  if 
he  leave  any,  otherwise  for  himself  and  the  other  heirs-substitute. 
On  the  death  of  the  maker  of  the  settlement  without  issue,  the  fee 
would  fall  to  be  taken  up  by  the  next  substitute,  by  service  as  heir 
of  provision  to  the  granter,  the  virtual  institute.     The  decisions,  at 
all  events,  support  this  mode  of  making  up  the  title  in  the  case  where 
the  maker  dies  without  ever  having  had  heirs  of  his  body,  and 
where,  consequently,  the  primary  destination  fails,  (p)     And  the 
analogy  of  a  well-known  class  of  decisions  on  questions  of  fee  and 
liferent  is  in  favour  of  the  view  that  the  fee  must  be  held  to  be  in' 
the  granter  where  the  destination  is  in  the  first  instance  to  issue 
unnamed,  without  reference  to  the  fact  of  the  actual  existence  of 
issue  at  the  date  of  the  execution  of  the  settlement,  (q) 

(o)  Fogo  v.  Fogo,  11  March  1842,  4  D.  (q)  Forrester  v.  Forrester,  9  Sh.  675 ;  13 

1063 ;  affirmed  18  Aug.  1848,  2  Bell,  195.     April  1835,  1  S.  &  M*L.  441,  and  cases 

(p)  Ors,  of  Gordon  of  Carleton  v.  Gordon,      there  cited. 
1748,  M.  14,866 ;  Peacock  v.  Glen,  22  June 
1826,  4  Sh.  742,  N.  E.  749. 
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1198.  A  difficulty,  distinct  from  the  one  involved  in  the  question  qhap.  xxxvi. 
of  conditional  institution,  but  occasionally  combined  with  it,  some-  To  whom  fa 
times  arises  in  the  case  of  destinations  to  parents  in  liferent,  and  their  service  as  heir 

*  of  provision  to 

children  in  fee, — the  question  being,  who  is  the  ancestor  to  whom  be  expede. 
service  ought  to  be  expede ?  Where  a  proper  liferent  is  constituted  atfonin liferent 
by  a  conveyance  to  one  person  in  liferent,  and  to  another  nominatim  and  fee* 
in  fee,  the  liferent  is  a  real  burden,  and  does  not  affect  the  vesting 
of  the  succession.  If  possession  is  given  to  the  fiar  in  his  lifetime 
his  interest  vests,  and  may  be  taken  up  by  his  successor  by  service 
in  the  proper  character,  (r)  If  the  deed  is  of  a  testamentary  charac- 
ter, the  predecease  of  the  institute  opens  the  succession  to  the  next 
member  of  the  destination  in  the  character  of  conditional  institute. 
Where,  on  the  contrary,  the  destination  is  to  a  person  in  liferent, 
and  to  his  children  nascituri  or  unnamed  in  fee,  the  intention  is 
held  to  be  to  give  the  fee  to  the  parent  as  institute,  and  to  the 
children  as  substitutes  ;  and  the  children's  title  is  made  up  by  ser- 
vice as  heirs  of  provision,  precisely  as  if  the  fee  were  given  to  the 
parent  in  express  words.  (*)  The  distinction  is  illustrated  by  the 
case  of  Lindsay  v.  Dott,(t)  where  the  destination  was  to  A.  in  life- 
rent, and  to  B.  also  in  liferent,  and  to  the  heirs  procreated  or  to  be 
procreated  of  the  body  of  B.  In  this  case,  the  liferent  given  to  A. 
was  held  to  be  a  proper  liferent,  while  the  right  of  B.  (nominally  a 
liferent  right)  was  held  to  be  a  constructive  fee  in  his  person,  and 
the  next  heir  was  obliged  to  serve  heir  of  provision  to  him. 

1199.  Where  the  destination  is  to  a  father  in  liferent  for  his  Destinations 
liferent  use  allenarly,  and  to  his  children  in  fee,  the  nominal  life-  rent  use  aiien- 
renter,  in  addition  to  his  proper  life  interest,  takes  a  fiduciary  fee ;  teing^veifto 
the  condition  of  the  trust  being,  that  he  shall  hold  the  fee  for  the  J*"0118  ™t»m. 
heirs  of  the  marriage,  if  there  are  any,  and  if  there  be  none,  then 

for  behoof  of  himself  absolutely,  or  of  the  party  from  whom  the 
estate  is  derived.  In  such  a  case  it  is  held  that  the  heir  or  child- 
ren may  make  up  titles  by  special  service  as  heir  of  provision  to  the 
parent  ;(u)  and  it  would  seem  that  the  estate  may  also  be  taken  up 
by  declaratory  adjudication. (a?)  And  the  destination  being  as  stated, 
if  the  father  has  taken  infeftment  in  favour  of  himself  in  liferent 


(r)  And  where  a  nominatim  fiar  is  insti- 
tuted along  with  children  nascituri,  the  fee 
vests  in  the  nominatim  institute  for  behoof 
of  himself  and  the  other  members  of  the 
destination.  See  Maegowan  v.  Robb,  29 
March  1864,  2  Macph.  948  ;  Martin's  Trt. 
v.  Milliken,  24  Dec.  1864,  8  Macph.  826. 

(*)  Chapter  88,  Beet.  2  (Dispositions  to 
Children). 

(0  Lindsay  v.  DotU  1807,  M.  "Fiar," 


App.  No.  1 ;  Dennistoun  ▼.  Crichton,  6  Feb. 
1824,  2  Sh.  678,  N.  E.  670. 

(«)  Dundas  v.  Dundas,  28  Jan.  1823,  2 
Sh.  145,  N.  E.  183 ;  Barstow  v.  Stewart,  18 
Fob.  1868,  20  D.  612.  And  see  Gilmour  v. 
Gilmour,  14  Jan.  1864,  2  Macph.  412. 

(x)  Adjudication  seems  to  be  the  most 
appropriate  method  where  the  feo  is  given 
to  aU  the  children ;  service  when  it  is  con- 
fined to  one  individual,  or  to  daughters  in 


624  OF  THE  SERVICE  OR  ENTRY  OR  HEIRS  OF  PROVISION. 

chap,  xxxit.  only,  without  noticing  the  right  of  fee,  the  eldest  son  will  make  up 
his  title  by  a  general  service,  the  precept,  quoad  the  fee,  being  held 
to  be  still  unexecuted.  In  questions  of  beneficial  interest  or  of  entail 
law,  the  fiduciary  fee  is  ignored,  the  beneficial  interest  being  alone 
regarded.  Thus,  where  the  destination  of  an  entail  was  conceived 
in  favour  of  a  lady  in  liferent  only,  and  her  second  son  (unnamed 
and  unborn)  in  fee,  the  second  son  was  held  to  be  the  institute, 
and  not  to  be  bound  by  the  fetters  of  the  entail  which  were  directed 
against  heirs  only.(y) 

SCTviceaaheir  1200.  II.  Of  THE  RULE  THAT  THE  ENTRY  MUST  BE  IN  THE    PROPER 

must  h*ve  reU-  character. — In  all  cases  where  the  destination  of  an  estate  is  in 

tlement,  and      favour  of  a  selected  class  of  heirs,  service  as  heir  of  provision  is  ne- 

tETh^wtth  it  ce88ai7  t°  vest  the  right  of  the  heirs-substitute,  which  service,  as 

we  have  seen,  is  to  be  to  the  person  last  vest  and  seized  in  the  fee, 

whether  under  a  feudal  or  a  personal  title.    And  the  rule  is  not 

varied  by  the  circumstance  that  the  heir  of  provision  happens  also 

to  be  the  heir-at-law  of  the  person  last  seized ;  for  if  the  succession 

is  regulated  by  deed,  the  service  must  have  relation  to  that  deed, 

and  must  identify  the  person  entered  as  the  heir  pointed  out  by  the 

destination.     Thus,  where  the  destination  is  to  A.  and  the  heirs  of 

his  body,  for  two  generations  at  the  least  the  tailzied  succession 

runs  in  the  channel  of  the  legal  order  of  succession.     But  in  the 

service,  A/s  eldest  son  will  be  described  as  nearest  and  lawful  heir 

of  provision  to  A.,  under  the  deed  regulating  the  succession. 

Where  descrip-         1201.  Thus,  in  one  of  the  branches  of  the  Elshieshiels  case,(z) 

tioo  incomplete,     .  .  ___        .  .  .  v  ' 

whether  it  is  the  question  was,  Whether  a  service  by  a  son  m  the  character  of 
possesion  of  the  heir-male  to  his  father  was  a  good  title  to  estate  which  was  destined 
E^lbfemd  *°  ^e  heire-male  of  the  father's  second  marriage  f  In  point  of  fact, 
from  the  words  he  was  a  son  of  the  second  marriage,  but  this  did  not  appear  ex 

oi  uie  sernce»       *     •       »     «  ^  •  *  •  * 

facie  of  the  proceedings  ;  the  service  was  held  inept,  and  a  deed  of 
alteration  of  the  succession  by  a  descendant  whose  title  depended 
on  this  service  was  held  bad,  as  flowing  a  non  habente  potestatem. 
Again,  in  Cathcart  v.  Earl  of  Cassillist(a)  the  service  of  Earl  David 
in  1776,  tanquam  legitimus  et  propinquior  hceres  masculus  et  linece 
(without  the  word  provisionis)  was  held  not  to  give  a  vested  inter- 

the  character  of  heirs-portioners.    In  the  up  by  a  conveyance  from  the  nominatin 

case — which  does  not  often  happen — of  a  disponee,  and  in  default,  by  adjudication, 
subject  being  left  to  an  individual  by  name         (y)  Logan  v.  Logan,  15  Sh.  291 ;  1  Aug. 

conjunctly  with  a  family  of  unborn  or  un-  1839,  M'L.  &  Rob.  790. 
named  children,  the  nominatim  disponee         (z)  Edgar.  v.  Maxwell,  1738,  M.  14,015. 
takes  a  fiduciary  fee  for  himself  and  his         (a)  Cathcart  v.  Earl  of  Cassillis,  1802,  M. 

co-disponees,  the  interest  of  the  latter  vest-  14,447,  and  on  appeal  24  Nov.  1807,  2 

ing  at  birth  ;  Martin's  Trs.  v.  Milliken,  24  Boss  L.  Ca.  525 ;  1  W.  &  S.  239 ;  see  also 

Dec.  1864,  8  Macph.  326.    In  such  a  case,  Dukt    of   Qwcntberrys    Trs.   v.   Earl   of 

the  title  of  the  children  would  be  made  Wemyss,  21  Jan.  1819,  Hume,  727. 
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est  in  the  estate  of  Culzean,  which  was  destined  to  the  said  Earl  chap,  xxxvi. 
nominatim  by  the  disposition  of  1748  mentioned  in  the  report.  In 
an  earlier  case,  where  the  heir's  character,  established  by  his  service, 
necessarily  implied  that  he  possessed  the  character  required  in  the 
deed  of  provision,  the  service  was  sustained  as  equivalent  to  a  ser- 
vice in  the  proper  character.  This  was  the  service  of  a  son  as  near- 
est and  lawful  heir  to  his  father,  which  was  held  to  be  sufficient  to 
vest  the  succession  under  a  destination  to  the  father  and  the  heirs- 
male  of  his  body,  (b) 

1202.  But  the  general  rule  undoubtedly  is,  as  laid  down  by  Lord  Rule  laid  down 
Eldon  in  the  case  of  Cathcart,(c)  that  the  service  ought  to  be  in  the  casnUu. 
true  legal  character,  and  not  merely  in  a  character  which  by  impli- 
cation infers  the  existence  of  that  character,  (d)     And  therefore, 

even  where  there  are  two  deeds,  with  special  destinations  appli- 
cable to  different  estates,  and  in  these  deeds  the  destinations  are 
actually  the  same,  a  service  as  heir  of  provision  under  the  one  deed 
does  not  operate  or  imply  service  under  the  other  deed,  or  vest  the 
right  conferred  by  it.(e)  This  rule  is  identified  with  the  mainten- 
ance of  the  doctrine  of  passive  representation.  When  a  person 
enters  as  heir  of  provision  under  a  particular  deed,  he  becomes 
liable  for  all  that  is  imposed  on  him  by  that  deed.  But  there  may 
be  other  deeds,  with  the  same  destination,  containing  obligations 
to  which  he  does  not  choose  to  subject  himself,  and  the  law  does 
not  concede  to  the  heir  the  right  of  serving  under  an  indefinite  de- 
signation which  may  be  made  applicable  to  one  or  more  of  the  estates 
destined  to  him  in  his  option. 

1203.  To  this  rule  there  is,  however,  an  exception  in  the  case  Effect  of  service 
of  destinations  to  heirs-male  general.  The  character  of  heir-male  *££*£ "fthoot 
has  from  ancient  times  been  to  a  certain  extent  recognized  by  the  reference  to  a 

°  J  particular  deed 

common  law,  particularly  in  relation  to  the  descent  of  honours,  and  of  provision. 


(b)  Haldane  v.  H aidant,  1766,  M.  14,448; 
but  see  Colvin  v.  Alison,  1796,  Hume,  728. 
Conversely,  a  service  of  the  heir-at-law  in 
the  character  of  heir  of  provision  was  found 
to  be  sufficient ;  the  destination  being  to 
the  heirs  and  assignees  of  the  person  last 
seized ;  Bell  v.  Carrtdhere,  1749,  M.  14,016. 

0)  2  Boss,  L.  Ga.  645. 

(d)  Prof.  Montgomerie  Bell  suggests,  on 
the  authority  of  an  opinion  of  Lord  Ruther- 
ford, that  the  case  of  Haldane  is  overruled 
by  that  of  Catheart  (Lectures  on  Convey- 
ancing, p.  1014).  The  question  is,  whether 
the  case  is  overruled,  or  whether  it  consti- 
tutes an  equitable  exception  to  the  rule ; 
and,  if  so,  to  define  the  limits  of  the  ex- 

VOL  I. 


ception.  If  the  case  is  of  any  authority, 
it  must  go  to  this — that  where  three  es- 
tates are  destined,  one  to  heirs-general  of 
the  body,  another  to  heirs-male  of  the  body, 
and  a  third  simply  to  heirs-male,  the  ser- 
vice of  a  son  to  his  father  as  heir-at-law 
implies  a  service  as  heir  of  provision  in 
these  three  distinct  characters,  on  the 
ground  that  an  eldest  son  is  necessarily 
heir  of  the  body  and  heir-male.  It  is  im- 
possible to  rely  upon  a  case  which  leads  to 
results  so  inconsistent  with  the  principles 
of  conveyancing. 

(e)  Lord  Elibank  v.  Campbell,  21  Nov. 
1888,  12  Sh.  74. 

2R 
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chap,  xxxti,  it  is  held  to  constitute  a  line  of  inheritance  which  may  be  the  sub- 
ject of  a  service  independently  of  the  provisions  of  any  particular 
deed.  Where,  accordingly,  a  person  is  served  heir-male  general, 
the  service  is  held  to  connect  him  with  all  estates  destined  to  him 
under  that  character,  whether  to  the  effect  of  vesting  the  right  of 
succession  or  of  subjecting  him  to  the  liabilities  attaching  to  the 
heirs-substitute  of  the  tailzied  estates.  (/) 
Praemts  ie«  1204.  The  rule,  that  the  character  in  which  the  heir  enters  must 

■toMdtbMTwr-  appear  ex  facie  of  the  title,  has  not  been  so  strictly  applied  to  pre- 
Ti<S^irc^ti0B£  ^P*8  °*  c^are  constat.    The  precept  necessarily  identifies  the  estate, 
character.         and  very  generally  the  settlement  or  deed  of  investiture  on  which 
the  title  is  expede.     It  has  been  considered  sufficient  that  the  pre- 
cept is  granted  to  the  right  heir,  though  he  is  not  described  as  he 
ought  to  be  in  a  service,^)  especially  when  the  precept  is  preceded 
by  a  clause  of  confirmation  narrating  the  destination,  (h) 
Under  *  destin-        1206.  A  disposition  to  A.  and  his  heirs  whatsoever,  or  heirs  and 
bb™eiLref  A/t    assignees,  is  not  a  destination  ;  and  the  heir  of  A.  ought  not  to  serve 
mrtuSeMheiri ke*r  °*  Prov*si°n»  but  heir-at-law.    As  in  one  of  the  branches  of 
of  provunon.      Cathoatt  v.  CassUHs^i)  where  the  investiture  being  by  Crown  char- 
ter (dated  1774)  in  favour  of  Thomas,  comes  de  Cassilis,  et  hceredi- 
bus  suis  et  assignatis  quibuscunque,  service  was  expede  by  his  brother, 
tanqttam  legitimus  et  propinquior  hoeres  masculvs  et  linece,  and  the 
title  was  held  to  be  unexceptionable.    The  circumstance  that  other 
heirs  are  named  after  heirs  whatsoever  appears  to  be  of  no  conse- 
quence, heirs  whatsover  being  inexhaustible  and  excluding  remoter 
substitutes.     This  consideration  shows  how  erroneous  is  the  deci- 
sion in  Woodmass  v.  Hyslop's  Trs.  (A)  holding  a  service  to  A.  inept, 
under  a  destination  "  to  A.,  his  heirs  and  assignees,"  because  it  did 
not  bear  to  be  a  service  as  heir  of  provision.    Had  the  destination 
been  to  A.,  whom  failing,  to  the  heirs  of  B.,  B/s  heir-at-law  must 
have  served  heir  of  provision  to  A. ;  but  where  an  heir-at-law  serves 
as  such  to  his  own  ancestor,  he  is  not  an  heir  of  provision,  and 
ought  not  to  be  served  in  that  character. 
Serrice  must  1206.  The  considerations  which  led  to  the  recognition  of  the 

o?woU?ondeed  rule,  that  the  retour  or  decree  of  service  of  an  heir  of  provision 
^«wcurfah ***  mns^  specify  the  character  in  which  he  is  served,  also  require  that 
claimed.  the  same  instrument  should  specify  the  deed  of  provision  from  which 

(/)  Per  Lord  President  Campbell  in         (h)  Ogilvy   ▼.    Oyilvy,    6    June  1817, 

Cathcart  v.  CauilU*,  2  Roes,  L.  Ca.  635 ;  Hume,  724. 

Anderson  v.  Anderson,  22  June  1832,  10  (t)  Cathcart  v.  Cauiilis,  M.   14,447 ;   2 

Sh.  696.  Rose,  L.  Ca.  625, 1  W.  &  S.  289. 

(l)  Durham  t  Trt.  ▼.  Oraham,  1798,  M.  (*)   Woodman  v.  Hislop's  Tr*.,  28  Jan. 

16,118 ;  Orichton't  Or*,  v.  Wood,  1798,  M.  1826,  8  Sh.  476,  N.  £.  331. 
16,115. 
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the  right  is  derived.  In  two  early  cases,  services  of  heirs  of  provi-  chap,  xxxvi. 
sion  were  sustained  although  the  retours  did  not  specify  the  deeds 
containing  the  destinations  ;(Z)  and  one  of  the  reports  bears,  that 
on  examination  of  the  Chancery  record,  a  great  number  of  retours 
were  found  which  were  defective  in  this  particular,  (m)  The  de- 
cisions can  only  be  referred  to  the  principle  of  communis  error, 
and  the  correct  practice  was  restored  by  the  Service  of  Heirs  Act,(») 
which  requires  that  in  the  petition  for  service  the  deed  or  deeds  of 
provision  shall  be  distinctly  specified. 

1207.   III.  OF  THE  RIGHT  OF  A  CONTINGENT  OR  SUBSEQUENTLY  BORN  Distinction  be- 

T,  ,        ,  ,,     ,    tween  testate 

HEm-SUB8TITUTE  TO  DIVEST  AN  ENTERED  HEIR. — It  has  been  Seen  that,  and  intestate 

in  the  case  of  a  succession  accruing  by  operation  of  law,  the  nearest  JSatlontom 
heir  in  existence  at  the  opening  of  the  succession  has  the  capacity  ^S^fjase  of 
of  acquiring  an  indefeasible  title ;   and  that,  if  he  completes  his  Movnuuwart. 
entry  before  a  nearer  heir  is  born  or  conceived,  he  will  not  be  under 
any  obligation  to  denude  in  favour  of  a  nearer  heir  subsequently 
procreated,  (o)    The  contrary  supposition  involves  the  recognition 
of  the  principle  of  conditional  vesting,  a  principle  unknown  to  the 
common  law,  and  therefore  incapable  of  modifying  the  course  of  an 
intestate  succession.     But  the  conditions  of  the  question  are  differ- 
ent where  the  succession  takes  place  under  a  deed  of  destination. 
The  entailer  may  vest  the  estate  conditionally kin  his  heirs  of  provi- 
sion, subject  to  devolution  in  certain  contingencies ;  and  the  con- 
tingency of  the  birth  of  a  nearer  heir  may  be  a  cause  of  devolution, 
— the  question  always  being  whether  it  is  so  in  the  intention  of  the 
entailer.     The  authorities  establish  the  doctrine  that  the  general 
intention  to  prefer  a  nearer  to  a  more  remote  heir  is  sufficient  to 
imply  an  obligation  to  denude  on  the  happening  of  the  event  of  the 
birth  of  a  nearer  heir,  where  there  is  nothing  in  the  entail  to  show 
that  the  heirs  of  provision  were  in  every  event  to  take  an  inde- 
feasible interest.     The  case  of  Mountstewart  (p)  is  not  a  very  satis- 
factory authority  for  the  proposition,  as  it  appears  from  the  report 
that  the  nearer  heir  (who  was  ultimately  found  entitled)  was  in 
utero  at  the  time  of  the  service  of  the  remoter  heir ;  but  the  prin- 
ciple was  argued  at  great  length,  and  the  case  was  considered  a 
cause  celdbre  by  the  lawyers  of  the  time.(g) 

1208.  The  question  was,  however,  authoritatively  determined  in  Mackinnon  ▼. 

Macktnnon. 
(I)  Forbes  v.  Maitland,  1768,  M.  14,481 ;  (p)    Lord   Mountstewart  v.   Mackenzie, 

Hay  v.  Hay  {Linplum),  1758,  M.  14,369.  1707-1710,  M.  14,008-14,926. 

(m)  M.  14,878.  (q)   FountainhalTs  report  of  the  case 

(n)  10  &  11  Vict.,  cap.  47,  {  4.  commences — "This  is  the  famous  debate 

(o)  Chapter  4  (Intestate  Succession),  §  and  competition  for  the  deceased  Sir  George 

180 ;  Grant  ▼.  Grant's  Tr$.t  2  Dec.  1859,  Mackenzie's  of  Rosehaugh's  estate,"  etc. 

22  D.  58. 

2r2 
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cnxF.  xxxyi.  favour  of  the  subsequently  born  heir  in  the  case  of  Mackinnon. 
which  is  thus  stated  by  the  reporter:  The  estate  of  Mackinnon 
stood  disponed  to  John  Mackinnon  younger,  and  the  heirs-male  of 
his  body;  whom  failing,  to  any  other  son  of  the  body  of  John 
Mackinnon  elder ;  whom  failing,  to  John  Mackinnon,  tacksman  of 
Mishinish.      On  the  death  of  John  Mackinnon  younger  without 
issue-male,  Mishinish  served  as  nearest  and  lawful  heir-male  of 
provision,  and  was  infeft.     Afterwards,  a  son  being  born  to   old 
Mackinnon,  the  tutors  of  the   child  brought  an  action   against 
Mishinish  to  denude  of  the  estate  in  favour  of  their  pupil.     It  was 
pleaded  for  Mishinish  that,  he  being  nearest  heir  to  the  deceased  at 
the  time,  the  possibility  of  a  nearer  heir's  existence  was  no  bar  to 
his  service ;  and  that,  as  the  entering  heir  is  a  modus  acquirendi 
dominii,  it  must  be  perpetual  in  its  effects,  and  no  contingency 
happening  afterwards  will  overturn  it.(r)     The  terms  of  the  judg- 
ment are  quoted  in  the  report  of  a  subsequent  action  between  the 
same  parties  ;  it  was  found  "  that  upon  the  pursuer's  birth,  the  de- 
fender's right  to  the  estate  of  Mackinnon  resolved  and  became  void; 
that  the  pursuer  has  right  to  the  said  estate  from  the  time  of  his 
birth,  and  that  he  may  make  up  his  titles  to  the  estate  as  if  the 
defender  had  never  been  entered."(«)     According  to  Lord  Karnes, 
wiiose  reasoning  substantially  coincides  with  the  views  expressed 
by  Lord  Colonsay  in  a  recent  case,(/)  the  solution  of  the  present 
case  depends  on  this  question :  "In  a  destination  of  succession, 
what  is  precisely  intended  by  the  clause  quibus  deficientibus  f    Is 
the  person  substituted  in  that  event  entitled  to  enter  when  there  is 
no  nearer  heir  in  existence ;  or  must  he  have  patience  till  the 
whole  persons  called  before  him  be  exhausted  ?    The  latter  is,  no 
doubt,  the  natural  construction;  for  a  man  must  be  whimsical  who 
should  choose  to  have  the  succession  to  his  estate  governed  by 
chance.     .     .     .     According  to  this  construction,  there  is  no  place 
for  a  substitute  while  there  is  a  nearer  in  hope,  though  not  ex- 
isting/'^) 
Heir  divested  1209.  In  principle,  it  is  clear  that  the  entered  heir,  until  he 

^y^^he'  *8  lawfully  divested,  has  the  equities  of  a  bona  fide  possessor  y  and  is 
rights  of  a  bona  therefore  entitled  to  retain  the  rents  reduced  into  possession  during 
his  tenure  of  the  estate,  and  (in  the  case  of  a  proprietor  of  a  fee- 
simple  estate)  to  obtain  compensation  for  fair  meliorations.  Whe- 
ther he  has  the  higher  rights  of  an  heir-apparent  is  still  an  un- 
determined question,  (a?)     In  the  sequel  of  the  case  of  Mackinnon, 

(r)  Mackinnon  v.  Mackinnon,  1766,  M.  (u)  M.  6667-8. 

14,988,  and  6666.  (x)  See  the  observations  of  Lord  Deas 

(«)  M.  6280.  on  this  point,  22  D.  112. 
(*)  Stewart  v.  NicoUon,  22  D.  94-96. 
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a  sale  of  a  part  of  the  estate  by  Mishinish,  the  heir  whose  right  ohap.  xxxvi. 
was  afterwards  resolved,  was  sustained,  but,  upon  this  medium,  ac- 
cording to  the  opinions  of  the  majority  of  the  Court,  "  that  the 
sale  to  Sir  James  M'Donald,  though  an  extraordinary  act  of  ad- 
ministration, was  yet  a  necessary  act  to  save  the  family  estate  from 
being  torn  to  pieces  by  the  creditors,"  of  which  they  were  satisfied 
from  evidence  produced  in  Court,  (y)  A  claim  by  the  widow  of 
Mishinish  for  payment  of  a  jointure  of  400  merks,  provided  to  her 
in  her  contract  of  marriage,  was  likewise  sustained ;  "  in  \yhich," 
says  the  reporter,  "  as  it  appeared  to  me,  the  judges  were  swayed 
more  by  compassion  than  by  law."  (a) 

1210.  In  the  case  of  Stewart  v.  Nicolson,  the  Court  reduced  a  sale  suwart  ▼. 
by  one  of  the  heirs  in  possession  to  his  brother,  which  was  effected  NtcoUon' 
before  the  birth  of  the  heir  by  whom  the  seller  was  divested ;  but 
the  judgment,  finding  that  the  estate  was  strictly  entailed,  would, 
in  any  view,  have  been  a  sufficient  reason  for  setting  aside  the 
attempted  alienation.     In  the  opinion  of  Lord  Colonsay,  the  title 
of  the  seller  is  assimilated  to  that  of  a  person  who  is  lawfully  served 
heir  of  provision,  but  is  afterwards  divested  by  the  operation  of  a 
clause  of  devolution,  (a)     The  subject  may  be  closed  with  a  citation 
from  his  Lordship's  opinion  on  the  element  of  knowledge  on  the 
part  of  the  purchaser :  "  There  is  the  interest  of  the  purchaser  also 
to  be  dealt  with ;  and  if  he  is  a  bona  fide  purchaser,  transacting 
with  a  party  who  has  a  right  qualified  by  conditions  limiting  him 
— not  made  patent  to  the  purchaser — not  under  an  entail  recorded, 
it  may  be  that  the  purchaser's  right  cannot  be  cut  down,  although 
the  party  who  sold  was  under  these  conditions.     I  do  not  see  that 
there  is  any  reason  to  hold  here  that  there  was  no  actual  sale  in- 
tended between  the  parties.   But  still  that  does  not  solve  the  ques- 
tion ;  because,  although  there  was  a  real  sale  between  the  parties, 
it  might  be  a  sale  which  both  of  the  parties  were  perfectly  con- 
scious was  in  contravention  of  the   rights  under  the  deeds.     I 
rather  think  that  such  must  have  been  the  position  of  the  parties 
here."(6) 

1211.    IV.    EFFECT  OF  POSSESSION  ON  DOUBLE  TITLES. — This   part  Personal  dcstin- 

of  the  subject  is  treated  in  the  introductory  chapter  on  Heritable  cuate^bv  aim- 
Succession,  (c)     We  shall,  therefore,  merely  recapitulate  the  three  {J^fJ^6.*8 
leading  propositions  which  are  there  examined.     Where  an  heir  of  **.«*» where 
provision  makes  up  his  title  as  heir-at-law,  or  under  the  subsisting  investiture  or 

dispones  the 
(y)  Mackinnon  v.  M'Donald,  1766,  M.  (a)  Stewart  v.  NicoUon,  2  Dec.  1869,  22  estate. 

6279 ;  see  p.  6284 ;  affirmed  on  appeal,  26  D.  72 ;  see  p.  94. 

Feb.  1771,  2  Pat.  262.  <J>)  22  D.  95. 

(a)  M.  6286 ;  also  in  Macdonald  v.  Mac-  (c)  Chapter  29,  section  3. 

kinnon,  M.  5290. 
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chap,  xxrn.  investiture,  neglecting  a  personal  deed  of  settlement  from  which  his 
right  really  flows,  he  is  held  to  possess  on  both  titles,— on  the  feudal 
title  as  heir-at-law,  and  on  the  personal  title  as  disponee  or  heir  of 
provision  of  the  settlement.  And  (1)  the  completion  of  a  title  as 
heir-at-law,  by  entry  with  the  superior,  is  held  not  to  have  the  effect 
of  evacuating  the  destination  in  the  personal  deed  ;(d)  (2)  where  an 
heir  who  makes  up  his  title  by  service  or  precept  under  the  subsist- 
ing investiture  afterwards  obtains  a  new  investiture  from  the  supe- 
rior by  charter  of  resignation,  the  destination  in  the  personal  deed 
is  evacuated,  and  the  succession  will  be  regulated  by  the  destina- 
tion in  the  charter ;  (3)  the  same  result  follows  where  the  heir, 
without  making  up  a  title  under  the  personal  deed,  dispones  the  es- 
tate either  to  himself  or  another  person  as  institute,  with  a  destina- 
tion different  from  that  of  the  personal  deed.(e) 

(d)  Smith  <md  Bogle  v.  Gray,  1752,  M.  (e)  Edgar  v.  Maxwell  (EUhi*hielU\  M. 

10,808;  Durham  v.  Durham,  M.  11,220;  8089;  81  May  1742,  1  Pat  SUiffarvie  v. 

5  March  1811,  6  Pat  482 ;  ZuilU  v.  Morri-  Craig  Buchanan,  12  Dec  1811.  F.G. ;  MolU 

«m,  4  March  1818,  F.C.  t.  Riddell,  18  Deo.  1811,  F.G. 
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CHAP.  XXXVII. 


CHAPTER  XXXVII. 

OF  CONDITIONAL  INSTITUTION  IN  MOVEABLE  AND 

MIXED  SUCCESSION. 


1212.  A  legatee  is  said  to  be  conditionally  instituted  when  a  Conditional  in- 
legacy is  given  over  to  him  in  case  the  right  should  not  vest  in  the  substation 
prior  legatee ;  he  is  said  to  be  substituted  when  his  interest  is  post-  dwtine,U8hed* 
poned  to  that  of  the  prior  legatee, — i.e.,  when  it  is  intended  that  he 
should  succeed  to  the  interest  of  the  prior  legatee,  in  the  event  o 

the  latter  dying  without  altering  the  destination.  A  destination  in 
terms  sufficiently  comprehensive  to  import  a  proper  substitution 
will  also  import  a  conditional  institution  as  the  lesser  right; (a) 
and,  in  such  a  case,  if  the  institute  die  without  having  acquired  a 
vested  interest,  the  person  substituted  is  held  to  take  the  succes- 
sion, not  qua  substitute,  but  in  the  character  of  conditional  insti- 
tute. (6)  The  present  chapter  is  confined  to  the  subject  of  destina- 
tions of  moveable  or  mixed  succession,  in  relation  to  which  the  prin- 
ciples of  interpretation  differ  in  many  respects  from  those  which  have 
been  considered  in  treating  of  substitutions  in  heritage. 

1213.  A  substitution  in  a  trust-settlement,  although  binding  Defeasance  of 
upon  the  trustees,  is  not  binding  upon  the  beneficiary,  if  he  choose  BU  u  ons" 
to  alter  it  ;(c)  which  he  may  do  by  disposing  of  the  estate  either 

for  onerous  causes  or  by  way  of  settlement,  or  (after  he  has  come 
into  possession)  by  merely  changing  the  securities,  (d) 

1214.  The  question,  what  terms  import  a  substitution,  involves  What  terms 
the  consideration  of  a  very  important  difference  in  the  construction  TObrtitutionuT' 


moveables. 


(a)  Sutherland  v.  Douglas1  Tr.%  29  Nov.  (c)  Chapter  16,  section  2. 

1866,  4  Macph.  105;  Fyffe  v.  Fyfft,  18  (d)  Erak.  8,  8,  44;  Brawny.  Coventry, 

July  1841,  8  D.  1206 ;  Aitchison  ▼.  Allan,  1792,  M.   14,868 ;  Bell's  Oct.  Ca.   810 ; 

16  Feb.  1881,  9  Sh.  454.  Qreig  v.  Johnstone,  1  July  1888,  6  W.  & 

(b)  The  best  illustrations  axe  found  in  S.  426,  per  Lord  Brougham ;  M'DowaU  v. 
the  questions  relating  to  substitutions  in  M'Gill,  19  June  1847,  9  D.  1284 ;  Baine  v. 
heritage ;  as  to  which  see  chapter  29,  sec-  Craig,  8  June  1845,  7  D.  845. 

tion  2 ;  Fogo  t.  Fogo,  18  Aug.  1848,  2  Bell, 
195,  and  other  cases  there  cited. 
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chai*.  xxiTii.  of  heritable  destinations,  on  the  one  hand,  and  destinations  of  move- 
able or  mixed  succession,  on  the  other.    The  words  "  whom  failing,* 
in  a  direct  conveyance  of  heritable  estate,  acquired,  at  an  early  period, 
a  fixed  signification,  as  denoting  an  intention  to  create  a  proper 
substitution.    These,  accordingly,  are  the  words  of  destination  usu- 
ally employed  in  deeds  of  entail,  and  settlements  of  landed  estates. 
A  direction  to  trustees  to  convey  lands  to  A.,  whom  failing,  to  B., 
will  receive  the  construction  appropriate  to  the  subject  of  disposi- 
tion, precisely  as  in  the  case  of  a  direct  conveyance  to  the  benefi- 
ciary ;  and  this  construction  was  extended,  in  the  case  of  Ramsay 
v.  Ramsay  ,{e)  to  a  trust  directing  the  execution  of  a  conveyance 
of  the  universitas  of  the  settlor's  estate,  which  consisted  chiefly  of 
heritable  property.     The  question  of  conditional  institution  or  sub- 
stitution is  presented  in  a  different  and  more  perplexing  form  in 
such  cases  as  the  Queen* 8  Remembrancer  v.  DougaU^f)  where  trus- 
tees were  directed  to  realise  moveable  estate,  and  to  invest  the  pro- 
ceeds in  the  purchase  of  lands  or  in  heritable  security  for  behoof  of 
a  beneficiary.     In  such  cases,  the  intention  deduced  from  the  con- 
text is  the  only  rule  of  interpretation,  and  if  it  appears  that  the 
testator  contemplated  the  execution  of  a  deed  of  settlement  with 
substitutions,  the  direction  will  be  equivalent  to  a  substitution,  and 
will  receive  effect  as  such,  in  the  event  of  the  institute  dying  with- 
out having  executed  a  deed  of  alteration,  (g) 
presumption  1215.  On  the  other  hand,  in  a  destination  of  moveable  or  mixed 

btuatlon  in'oon-  succession,  whether  in  the  form  of  a  conveyance  or  of  a  direction 
movMfaieiiL  *°  convey  *n  a  trust-settlement,  the  presumption  is  adverse  to  sub- 
tests, stitution,  and  in  favour  of  conditional  institution.^)  And  the  con- 
struction is  similar  in  the  case  of  destinations  in  marriage-con- 
tracts.^*) It  is  settled  that  the  words  "  whom  failing"  import  only 
a  conditional  institution ;  (k)  and  although  there  may  be  room  for 
differences  of  opinion  as  to  the  construction  of  the  older  cases,  it 
would  seem  that  there  is  only  one  reliable  formula  for  creating  a 

(<?)  23  Nov.  1388,  1  D.  88.      See  also      20  D.  478.    Professor  Montgomerie  Bell, 


Ogilvie  v.  Erskine,  26  May  1837,  15  Sh. 
1027 ;  and  cases  in  Br.  Syn.  p.  2828. 

( /)  12  Feb.  1841,  3  D.  648. 

(g)  Lawson  v.  Imrie,  10  June  1841,  8 
D.  1001. 

(h)  Greig  v.  Johnston,  1  July  1888,  6  W. 
&  Sh.  406,  affirming  9  Sh.  806,  where  the 
older  cases  are  cited ;  Christie  v.  Christie, 
1681,  M.  8197;  Campbell  v.  Campbell,  1740, 
M.  14,866;  Brown  v.  Coventry,  1792,  M. 
14,868.  See  also  Tait  v.  Lady  Duncan,  11 
July  1837,  16  Sh.  1278. 

[i)  Henderson  v.  Hamilton,  29  Jan.  1858, 


founding  upon  two  early  cases,  states  that 
in  bonds  of  provision  to  children  the  pre- 
sumption is  for  substitution.  The  circum- 
stance of  such  bonds  being  charged  on 
heritable  estate  is  favourable  to  that  view, 
yet  it  may  be  doubted  whether  the  distinc- 
tion would  now  be  admitted ;  2  Lect  on 
Conv.  p.  867,  citing  Roughead  v.  Ronnie, 
1794,  M.  6408;  Maereadie  v.  Macfadxean, 
1762,  M.  4402. 

(*)  Allan  v.  Fleming,  20  June  1845,  7 
D.  908;  Henderson  v.  Hamilton,  supra; 
Lockhart  v.  Ross,  1  July  1814,  6  Pat.  31. 
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substitution  in  moveables,  namely,  by  the  words,  "  whom  failing,  chap,  xxxvn. 
either  before  or  after  the  interest  has  vested/'  or  words  of  equivalent 
meaning.     It  was,  indeed,  justly  observed  by  Lord  Brougham,  in 
the  case  of  Greig  v.  John8ton,(l)  that  it  could  not  be  said  "  that  Qreig  v.  John- 
there  is  any  technical  form  of  expression  which  shall  alone  amount 
to  a  valid  declaration  of  the  intention  of  the  party  disposing  of  his 
property  to  exclude  conditional  institution  and  to  provide  substi- 
tution ;"  still,  the  intention  to  substitute  must  be  expressed,  either 
in  proper  technical  language,  or  by  a  direction  to  trustees  to  insert 
a  clause  of  substitution  in  the  conveyances  or  securities  of  the  trust- 
estate. 

1216.  In  Ogilvie  v.  Cumming,  trustees  were  directed,  after  pay-  Ogihu  ▼. 
ment  of  debts  and  special  provisions,  to  lay  out  and  employ  the  re-       mn°' 
sidue  of  the  estate  for  the  use  and  behoof  of  the  truster's  grandson, 
and  the  heirs  of  his  body,  "  in  such  way  and  manner  as  may  seem 
most  expedient  to  them,  till  he  or  they  may  arrive  at  majority,  when 
they  are  to  denude  in  his  or  their  favours,  with  such  conditions  that 
they  shall  not  dispose  of  the  same,  nor  alter  the  succession  thereof, 
either  gratuitously  or  onerously,  as  to  the  said  trustees  may  seem 
proper ;"  failing  which,  the  residue  was  to  go  to  any  other  son  that 
might  be  born  to  the  truster's  son,  and  the  heirs  of  his  body ;  "  and 
failing  of  him  without  lawful  issue,  then  such  residue  is  to  pertain 
to  the  daughters  of  the  said  Thomas  Cumniing,  equally  among  them," 
etc.     By  a  codicil  it  was  declared,  that  in  the  event  of  the  succes- 
sion opening  to  heirs-female,  the  estate  should  pertain  solely  to  the 
eldest  and  her  issue.    The  succession  opened  to  the  grandson  while 
in  minority ;  and  he  having  died  major  without  calling  upon  the 
trustees  to  denude  in  his  favour,  his  representatives  claimed  the 
succession,  maintaining  that  the  destination  to  heirs-female  was 
merely  a  conditional  institution,  and  was  evacuated  when  the  grand- 
son attained  majority.   The  decision  of  the  House  of  Lords,  affirming 
that  of  the  Court  of  Session,  was  in  favour  of  the  eldest  heir-female 
of  the  truster's  son ;  their  Lordships  being  of  opinion  that,  although 
a  vested  interest  undoubtedly  accrued  to  the  grandson  a  morte  testa- 
tor is,  there  was  yet  an  effectual  substitution  in  favour  of  the  said 
heirs-female,  which  had  not  been  altered  by  the  institute,  (m)    The 
same  principle  appears  to  have  been  recognised  in  an  older  case, 
where  a  father  gave  a  right  of  survivorship  to  one  of  his  children  in 
the  event  of  another  child  dying  before  majority  or  marriage ;  though 
it  is  doubtful  whether  this  case  ought  not  rather  to  be  classed  amongst 

(l)  6  W.  &  Sh.  420.  14  D.  363 ;  affirmed  16  July  1856,  19  D. 

(m)  Ogilvie  v.  Cummin g,  27  Jan.  1852,      Ap.  Ca.  7. 
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chat,  xzztii.  those  in  which  the  vesting  was  postponed  until  majority  or  iii&r- 

riage.(») 
Ratvtitotiaii  1217.  A  general  testamentary  settlement  is  held  to  have   the 

by  »  wiu  or  effect  of  evacuating  a  substitution  of  moveable  or  mixed  estate,  and 
a^rVtettie.  ^hia  effect  is  attributed  even  to  a  will  executed  before  the  right  vested 
mmi-  in  the  institute,  provided  it  includes  acquirenda.    In  the  case  of  FWfffe 

v.  Fyflefa)  we  have  a  striking  example  of  the  defeasance  of  a  sub- 
stitution by  the  act  of  the  institute  in  this  manner.     A  legacy  was 
given,  in  the  first  instance,  to  an  insane  person,  and,  in  the  event 
of  his  death,  to  two  persons  jointly,  who  were  intrusted  with  the 
management  of  the  fund  during  his  lifetime.     The  institute  never 
recovered  the  use  of  bis  reason  ;  but  it  appeared  that  he  had  made 
a  will  before  he  became  insane,  and  before  the  legacy  vested  in  him. 
It  was  held  that  this  will  was  sufficient  to  defeat  the  substitution, 
although,  in  consequence  of  the  legatee's  state  of  mind,  he  never 
could  have  entertained  any  intention  either  of  confirming  or  al- 
tering the  destination.     A  conditional  institution  may  either  be  in 
favour  of  individuals  named  in  the  will,  or  of  heirs,  executors,  or 
other  persona  designate,  or  of  survivors.     Where  the  institution  is 
of  individuals  by  name,  no  question  is  likely  to  arise.     The  subject 
of  survivorship,  in  its  various  and  complicated  relations,  is  reserved 
for  separate  discussion.     The  conditional  institution  of  heirs  in  its 
general  relations  may  here  be  briefly  noticed,  under  reference  to  a 
subsequent  chapter  on  the  construction  of  designative  destinations. 
A  conditional  institution  of  heirs  may  be  made  in  any  terms  suffi- 
ciently expressive  of  the  intention  of  the  testator  to  prefer  the  legal 
representatives  of  the  beneficiary  to  his  own  representatives,  as  ap- 
pears from  the  following,  among  other  cases,  in  which  gifts  over  to 
heirs  or  representatives  of  legatees,  have  received  effect  as  condi- 
tional institutions,  (p) 
Conditional  in-         1218.  In  Inglis  v.  Miller, (q)  and  Boston  v.  Horsburgh,(r)  the 
Secutore, and™'  destination  was  to  "heirs,  executors,  or  assignees;"  in  Graham  v. 
jwrrwna  detig-   jjope^g)  and  Torrie  v.  Munsie^t)  to  "  heirs  and  assignees  ;*  in  Sutlie 
v.  Suttie,(u)  to  "heirs  and  assignees  whatsoever ;"  and  in  Lawson 
v.  Stewart,(x)  to  "  executors  or  next  of  kin."    In  all  these  cases, 

(n)  Robertson  v.  Robertson,  10  Dec.  1819,  ment,"  No.  11 ;  Innes  v.  Innes,  1670,  M. 

Hume,  278.  14,880,  4272. 

(o)  Fyffe  ▼.  Fyffe,  18  July  1841,  8  D.  (r)  Boston  v.  Horsburgh,  1781,  M.  8099. 

1206.    See  contra,   Campbell  v.  Campbell,  («)  Graham  v.  Hope,  1807,  M. "  Legacy," 

17  Feb.  1748,  1  Cr.  St.  &  P.  848.  App.  No.  8. 

(p)  Reference  is  made  to  chapter  28  (0  Torrie  ▼.  Mimsie,  81  May  1882,  10 

(Lapse)  for  the  cases  where  the  testator  is  Sh.  597. 

held  to  have  failed  to  make  an  effectual  («)  Suttie  v.  Suttie,  19  Jan.  1809,  F.C. 

institution.  (z)  Lawson  v.  Stewart,  20  June  1827,  2 

(q)  Inglis  v.  Miller,  1760,  M.  8084.    See  W.  &  S.  626. 
also  Lyon  v.  Gray,  1761,  Elchies,  "Testa- 
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the  destination  was  sustained  as  a  conditional  institution  in  favour  chap,  xxxvu. 
of  the  next  of  kin  of  the. beneficiary  or  legatee.     In  Torrie's  case, 
the  doctrine  was  laid  down,  that  the  Crown  was  not  comprehended 
in  the  destination  to  heirs  where  the  legatee  was  a  bastard,  Lord 
Glenlee  observing  that  the  gift  of  bastardy  was  in  its  inception  dif- 
ferent from  that  of  ultimus  hceres  ;  for  that  a  bastard  had,  at  common 
law,  no  heirs  except  the  heirs  of  his  body.(y)    In  the  case  of  Hun- 
ter v.  Nisbet,(z)  two  unmarried  sisters  executed  a  mutual  settlement 
conveying  their  whole  heritable  and  moveable  estate  to  the  longest 
liver  in  liferent,  "  and  to  the  heirs  of  the  longest  liver  in  fee  ;"  and 
this  was  followed  by  a  destination  over  to  heirs  of  a  particular  class. 
It  was  held  that  the  word  "  heirs "  in  the  conditional  institution 
must  be  construed  heirs  of  the  body  ;  because,  unless  the  expression 
were  so  limited,  the  effect  of  the  settlement  would  be  to  let  in  heirs 
whatsoever,  to  the  exclusion  of  those  specially  favoured  in  the  sub- 
sequent destination.   A  declaration  that  a  legacy  shall  be  "held  and 
enjoyed"  by  the  beneficiary,  his  heirs  and  assignees,  will  receive 
effect  as  an  implied  trust  for  the  benefit  of  the  heirs  in  the  event 
of  the  legatee's  non-survivance.(a)     It  is  doubtful  whether  a  mere 
power  to  a  legatee  to  distribute  a  fund  amongst  his  children  imports 
a  conditional  institution,  if  there  is  no  destination  over  in  the  event 
of  his  failure  to  exercise  the  power.  (6) 

1219.  But  a  destination  to  a  legatee  and  his  heirs  and  assignees  Limitation  to 
will  not  be  construed  as  a  conditional  institution  of  heirs  where  the  executors^0* 
sense  of  the  passage  is  adverse  to  such  a  construction  ;  and  in  the  SariMmSSy 
case  of  a  direction  to  trustees  to  convey  in  these  terms,  it  is  neces-  g^s  a  v«?ed 

.  ,       .  _  interest  to  A. 

sary  to  look  to  the  context  to  see  whether  the  testator  meant  to  di- 
,  rect  a  fee-simple  conveyance,  or  a  conveyance  to  the  legatee  with  a 
substitution  in  favour  of  his  heirs.  In  the  case  of  a  direction  to 
convey  to  A.  or  his  heirs,  the  heirs  are  clearly  instituted  on  the 
failure  of  A. ;  but  a  direction  to  convey  to  A.  and  his  heirs  and 
assignees  (especially  where  the  subject  is  heritable  estate)  would 
rather  appear  to  point  to  a  conveyance  to  A.  in  fee-simple,  heirs  be- 
ing mentioned  merely  by  way  of  "  limitation."  Such  was  the  inter- 
pretation put  upon  a  direction  in  these  terms  in  the  recent  case  of 
Donald 8  TrsY.  Donald,  (c)  The  testator  directed  his  trustees  to 
allow  his  son  J.  D.  the  liferent  use  and  enjoyment  of  certain  lands, 
and,  in  the  event  of  his  having  any  lawful  children,  to  dispone  the 

(y)  10  Sh.  608.  (6)  Scott  v.  Carfrae,  1769,  M.  8090. 

(*)  Hunter  v.  Nubet,  14  Nov.  1889,  2  D.  (c)  Donald's  Trs.  v.  Donald,  26  March 

t         16,  and  see  Tinnoch  v.  M'Lewnan,  26  Not.  1864,  2  Macph.  922.     See  Paton  v.  Hamil- 

1817,  F.O.  ton,  1797,  M.  11,876. 

(a)  Earl  of  Moray  v.  Stuart,  1782,  M. 
8108. 
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chap,  xxzvii.  same  to  him  and  his  heirs ;  but  in  the  event  of  his  having  no  law- 
ful children,  then  to  dispone  the  same  to  his  son  W.  D.  and  his  heirs 
and  assignees,  and  that  on  his  attaining  the  age  of  twenty-one  yean 
complete.  W.  D.  died  without  attaining  majority.  It  was  held 
by  Lord  Einloch  that  the  whole  right  under  this  bequest  was  nude 
conditional  on  W.  D.  attaining  twenty-one ;  that  the  heirs  of  W. 
D.  were  only  intended  to  take  in  succession  to  him,  and  were  only 
mentioned  as  persons  to  whom,  as  well  as  to  W.  D.,  the  conveyance 
in  favour  of  W.  D.  was  to  be  made  if  the  event  happened  on  which 
the  right  to  a  conveyance  was  contingent,  (d)  In  this  opinion  the 
First  Division  of  the  Court,  by  a  unanimous  judgment,  concurred. 
interests  in  roc-  1220.  This  is  probably  the  most  convenient  place  to  notice  the 
under^co^uS*  8U^Ject  °*  the  construction  of  conjunct  destinations  in  reference  to 
destinations,  the  question  in  which  of  the  parties  the  right  of  fee  is  veste<L(f) 
The  expressions  "  fee,"  "  liferent,"  "  conjunct,"  etc.,  when  used  in  mar- 
riage-contracts and  family  settlements,  have,  as  is  well-known,  re- 
ceived an  interpretation  depending  on  the  relationship  of  the  par- 
ties and  the  source  from  which  the  estate  is  derived,  and  differing 
from  the  meaning  which  would  be  given  to  the  same  terms  in  des- 
tinations to  strangers. 

1221.  In  the  case  of  destinations  to  strangers,  the  general  rule 
is,  that  an  estate  given  simply,  without  reference  to  time,  imports 
a  fee.     Accordingly,  a  destination  to  such  persons  in  "  conjunct 
liferent,"  or  in  "  conjunct  fee,"  imports  a  joint  estate  for  life  or  in 
fee,  as  the  case  may  be,  with  right  of  accrescion  to  the  survivor,  or, 
as  it  is  sometimes  called,  the  "  benefit  of  survivorship."  (/)    In  the 
case  of  a  destination  to  strangers  in  conjunct  fee  and  liferent,  the 
grantees,  according  to  Professor  Bell,(gr)  are  joint  fiare  during  their 
joint  lives ;  but  the  survivor  enjoys  his  own  fee  of  the  one  half  and 
only  a  liferent  of  the  other,  the  fee  of  which  descends  to  the  heir 
of  the  predecessor.    In  other  words,  the  disponees  have  only  a  right 
in  severalty  in  the  fee.     This  construction  is  adopted  in  order  to 
give  a  meaning  to  the  words  "  and  liferent ; "  for  if  the  survivor  took 
the  whole  estate,  the  right  would  be  undistinguishable  in  its  proper- 
ties from  a  joint  estate  in  fee,  and  the  gift  of  the  liferent  would  be 
rendered  nugatory.     A  destination  to  the  parties  jointly,  and  to  the 


Import  and 
effect  of  con* 
junct  destin- 
ations to 
strangers. 


(d)  2  Macph.  926. 

(«)  On  the  subject  of  the  nature  of  the 
right  taken  by  the  children  under  a  desti- 
nation to  parents  in  liferent  and  children 
in  fee,  see  chapter  88,  section  2  (Disposi- 
tions to  Children),  and  chapter  29,  section 
2  (Wills  and  Dispositions  of  Heritable  Es- 
tate).   Reference  is  also  made  to  chapter 


60  (Powers  of  Disposal),  as  to  the  effect  of 
the  doctrine  that  a  liferent  by  reservation 
is  equivalent  to  a  fee. 

(/)  Stair,  2,  8,  41  and  42 ;  Ersk.  8,  8, 
86;  Buset  v.  Walker,  1799,  M.  "Death- 
bed," App.  No.  2 ;  and  see  Bell's  Prin.  { 
1879,  6th  ed.  1882. 

(y)  Bell's  Prin.  i  1709. 
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Bwrvivor  and  their  heirs,  imports  a  joint-interest  in  the  fee  with  the  qhap.  xxxvh. 
Tigbt  of  survivorship,  and  a  substitution  to  the  heirs  of  the  sur- 
vivor. 

1222.  Next  as  to  destinations  in  marriage-contracts  or  family  Principles  of 

-       construction  ap- 

settlements,  the  construction  of  which  appears  to  be  precisely  the  pHcabie  to  con- 
same  in  the  class  of  destinations  under  consideration  as  in  those  of  itkTns  Z family 
a  purely  heritable  character.    "  The  decisions  of  the  Scotch  Courts,"  Proviaion8- 
it  has  been  observed,  "  make  no  distinction  between  land  and  money 
in  this  respect ;  and,  with  regard  to  money,  treat  a  disposition  to  the 
parent  for  life,  remainder  to  the  children  nascituri,  without  the 
word  *  alleifiirly/  as  in  effect  a  simple  destination,  which  may  be 
defeated  by  the  parent,  who  is  considered  the  fiar/'(A)    In  such  set- 
tlements, accordingly,  a  destination  to  a  parent  in  liferent,  and  to 
Iris  child  or  children  nominatim  in  fee,  receives  effect  according  to 
the  natural  meaning  of  the  words,  whether  the  conveyance  proceed 
from  a  stranger  or  from  the  parent  himself  ;(i)  though  in  the  latter 
case,  as  the  liferent  is  one  by  reservation,  the  adjection  of  a  power 
of  disposal  is  held  equivalent  to  a  reservation  of  a  fee-simple  inter- 
est during  the  granter's  lifetime,  (k) 

1223.  A  destination  to  spouses  "in  conjunct  fee  and  liferent,"  "Conjunct  fee 
in  the  general  case,  gives  the  entire  fee  to  the  husband,  burdened  wha^cM**'  m 
with  a  liferent  in  favour  of  the  wife,(Z)  contrary  to  the  natural  {{^eTta  u^68* 
meaning  of  the  expression,  which  would  import  a  joint  pro  indiviso  husband. 
right  to  the  fee  with  a  liferent  in  the  survivor  of  the  share  which 
fell  to  the  heirs  of  the  other,  (m)    And  it  makes  no  difference  in 
the  result  whether  the  conveyance  proceeds  from  the  husband  him- 
self, from  a  stranger,(w)  or  from  the  wife's  father  ;(o)  nor  does  the 
form  in  which  the  liferent  interest  is  limited  affect  the  construc- 
tion, (p)    But  if  the  subject  of  the  conveyance  be  the  wife's  separate 
estate,  it  is  settled  that  a  destination  in  "  conjunct  fee  and  liferent" 
does  not  transfer  the  fee  to  the  husband ;  the  presumption  in  such 
cases  being,  that  the  granter  intended  to  reserve  the  fee,  and  to  give 
only  a  liferent  interest  to  the  surviving  spouse,  (q)    And  an  interest 
in  the  fee  of  property  conveyed  by  the  husband  or  a  stranger,  may 


(h)  Mackintosh  v.  Gordon,  17  April  1845, 
4  Bell,  106;  see  119,  per  Lord  Campbell. 

(t)  Mackintosh  v.  Mackintosh,  28  Jan. 
1812,  F.C. 

(*)  Gumming  v.  Adv. -General,  1766,  M. 
16,864,  4268;  Baillie  v.  Clark,  28  Feb. 
1809,  F.C;  Dickson  v.  Dickson,  7  Feb. 
1780,  Hailes,  866. 

(I)  Wilson  v.  Glen,  14  Dec.  1819,  F.C. ; 
Madden  v.  Currie's  Trs.,  22  Feb.  1842,  4  D. 
749. 


(m)  See  Bell's  Prin.  I  1709. 

(n)  Wilson  v.  Glen,  and  Madden  v.  Currie's 
Trs,,  supra. 

(o)  Fisher's  Trs.  v.  Fisher,  19  Nov.  1844, 
7  D.  129. 

(p)   Wilson  v.  Glen,  supra. 

(g)  Cameron  v.  Young,  28  Jnne  1837,  15 
Sh.  1206;  Murray  v.  Blair,  4  April  1789, 
1  Cr.  St.  &  Pat.  261 ;  Myles  v.  Caiman,  12 
Feb.  1857,  19  D.  408 ;  over-ruling  Neilson 
v.  Murray,  1  Pat.  G5. 
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chap.  xiim.  be  conferred  upon  the  wife  by  a  clause  of  conditional  institution  is 

favour  of  the  survivor,  (r) 
Coo junet Kfwnt       1224.  The  construction  of  destinations  by  which  a  joint  or  con- 
to  chaS™*1011  jnnct  liferent  is  given  to  spouses  (without  using  the  word  allenarlj, 
JJJ^Jm  TEe    or  on^y)»  an(^  a  fee  to  children  nascituri  or  not  named,  is  precisely 
to  one  ipouM     the  same  as  that  of  destinations  in  conjunct  fee  and  liferent ;  that 

and  a  liferent  to  .  ,  . 

the  other.  is  to  say,  a  conveyance  by  a  stranger  to  spouses  m  conjunct  life- 
rent gives  the  fee  to  the  husband,  unless  the  survivor  is  condition- 
ally instituted  as  fiar  in  express  terms  ;(*)  while,  on  the  other  hand, 
a  conveyance  by  either  of  the  spouses  to  themselves  and  the  longest 
liver  in  liferent,  with  a  nominal  fee  to  the  heirs  of  the  marriage, 
leaves  the  fee  un transferred  in  the  person  of  the  granter.(f)  In 
such  destinations,  the  right  of  both  spouses  may  be  restricted  to  a 
liferent  by  the  word  allenarly,  or  only.  The  object  of  this  is  to  Test 
the  fee  effectively  in  the  children  of  the  marriage.  The  subject  is 
elsewhere  considered,  (u) 

(r)  Burro***  v.  M'Farqukar'*  Tr$.t  6  July  (0  Jamsun  v.  Straekan,  27  Jan.  1885, 

1842,  4  D.  1484 ;  M'Grtgor  t.  ForruUr,  18  Sh.  818 ;  MaekeUar  v.  JTaryiot,  4  Dee. 

infra;   Scott  v.  Maxwell,  12  D.  982;  22  1840,  8  D.  172. 

June  1854,  1  Macq.  791.  («)  Chapter  88,  section  2. 

(•)  M'Qregor  t.  Forrester,  18  April  1886, 
1  &  *  M'L,  441,  affirming  9  Sh.  676. 
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CHAPTER  XXXVIII. 


DISPOSITIONS  AND  BEQUESTS  TO  CHILDREN. 


I.  Description  of  Object*  and  Mode  of  Suc- 
cession. 
II.  Hide  that  Fee  cannot  Vest  m  Children 

nascituri. 
III.   What  Class  of  Objects  in  relation  to 
Period  of  Birth  are  comprehended. 


IV.  Conditional  Institution  of  Children,  and 
whether  Right  contingent  on  Surviv- 
ance  of  Period  of  Distribution. 
V.  Destination  over,  as  referring  to  Death 
without  having,  or  without  leaving, 
Children. 

VI.  Provisions  to  Younger  Children. 


SECTION  I. 

CONSTRUCTION  OP  THE  TERM  AS  TO  THE  DESCRIPTION  OP  OBJECTS 

AND  MODE  OP  SUCCESSION. 

1225.  I.  Whether  grandchildren  are  included. — The  term  "Children," 
children,  in  the  law  of  Scotland,  receives  an  interpretation  correspond-  ^°»  deSSnation. 
ing  to  the  natural  meaning  of  the  word,  and  denotes  the  immediate 

lawful  descendants  of  the  person  designated.  We  have  seen  that, 
in  association  with  the  term  "  heir,"  it  is  in  certain  cases  construed 
in  a  sense  synonymous  with  that  term  ;(a)  but  we  apprehend  there 
is  no  instance  in  which  the  expression  "children"  or  "bairns," 
when  used  alone,  has  been  confined  by  construction  to  the  eldest 
son,  or  heir-at-law.  (b)  The  decisions  make  no  distinction  between 
succession  in  lands  (c)  and  heritable  securities,  (d)  and  that  of  per- 
sonal property,  (e) 

1226.  The  law  of  England,  while  coinciding  with  that  of  this  Grandchildren 
country  in  confining  the  meaning  of  the  term  "  children"  to  irnme-  ^J^. 
diate  descendants,  admits  of  a  construction  of  the  term,  in  certain  j*nd,in  certain 
exceptional  cases,  by  which  it  is  made  to  apply  to  grandchildren. 


(a)  Chap.  41  (Bequests  to  Heirs,  etc.) 
{b)  Brown  v.  Brown,  1680,  M.  12,842  and 
2876  ;  Grant  v.  Qunris  Trs.,  28  Feb.  1888, 
11  Sh.  484.  But  see  contra  in  a  very  special 
case,  Maitland  v.  Maitland,  16  Jan.  1864, 
2  Macph.  417-420,  note. 


(c)  Berries  t.  Herries,  1806,  Hume,  628 ; 
Wilson  v.  Wilson,  14  June  1811,  Hume, 
684;  Kibble  v.  Stevenson's  Trs.,  16  Peb. 
1882, 10  Sh.  841. 

(d)  Carnegie  v.  Clark,  1677,  M.  12,840. 
{e)   Waddell  v.  Pollock,  19  June  1828,  6 

Sh.  999. 
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cnAf.  xxivni.  It  is  so  construed  when,  at  the  time  of  the  making  of  the  will,  tl 
were  no  children  of  the  person  designated  in  existence. (./*")       J 
where,  on  this  ground,  the  word  children  is  extended  beyond 
primary  meaning,  it  will  include  issue  of  every  degree,  unless 
terms  of  the  will  necessarily  confine  it  to  one  degree,  (gr)      In   sr 
a  case,  construction  is  necessary  to  give  a  meaning  to  the  boqiic 
and  it  is  reasonable  that  the  word  should  be  so  construed  rat b  or  tli 
that  the  bequest  should  fail  for  want  of  an  object. 
Construction  of         1227.  The  cases  in  which  powers  granted  to  heirs  of  entail 
^mp^d^g  settle  provisions  on  younger  children,  have  been  held  to  be    con 
rarifr1"* in  P^ently  exercised  in  favour  of  grandchildren,  are  discussed  in  ai 
powers  of  grant-  other  part  of  this  work,  to  which  reference  is  accordingly  made.(>! 
A  power  to  settle  an  estate  upon  a  younger  son  cannot  be  exercise 
in  favour  of  a  grandson,  and  an  obligation  to  settle  estate    upoi 
children  of  a  marriage  is  not  fulfilled  by  giving  it  to  the  son  of  ai 
only  daughter,  under  burden  of  an  annuity  to  the  daughter,  (t) 
Flexible  con-  1228.  The  question  whether  grandchildren,  or  issue  of  a    de- 

£™ntenMcM  in  ceased  child,  are  comprehended  along  with  immediate  issue  in  a  be- 
STcondition  «•  <lue8^  *n  favour  of  children,  can  only  arise  in  cases  where,  in  conse- 
$ineUb<ri*iain-  quence  of  the  legatee  being  a  stranger  to  the  testator,  the  conditio 
Jttf'mr«  Tn.  ▼.  si  sine  liberis  decesserit  is  inapplicable.  It  is  quite  clear  that  the 
l<A*  adoption  of  such  a  construction  of  the  term  children  would  involve 

either  an  extension  of  the  implied  condition  to  a  class  of  cases  to 
which  it  is  in  principle  inapplicable,  or  an  admission  of  grand- 
children to  share  per  capita  contrary  to  the  spirit  of  the  bequest. 
On  this  ground,  in  the  recent  case  of  Rhintfs  Trs.  v.  Leith,(k)  the 
Second  Division  of  the  Court  unanimously  refused  to  construe  a  be- 
quest to  the  testator's  aunt,  and  in  the  event  of  her  death  (which 
happened)  to  her  children,  in  the  sense  of  admitting  the  issue  of  a 
deceased  child  to  share  with  the  survivors.     On  this  point,  the  ob- 
servation of  Lord  Cowan  is  conclusive.    "  In  a  certain  class  of  cases," 
he  says,  "  the  term  '  children*  has  sometimes  been  construed  to  in- 
clude grandchildren,  but  this  has  never  been  held  in  circumstances 
similar  or  analogous  to  the  present.    Under  the  presumed  condition, 
when  applicable,  grandchildren  have  taken  as  coming  in  place  of 
their  parents,  but  there  is  no  instance  of  the  term  *  children'  being 
construed  to  embrace  grandchildren  as  well  as  the  immediate  issue. 
They  may  have  been  held  entitled  to  take  as  coming  in  place  of 

(/)  Fenn  v.  Death,  28  Beav.  73.  (t)  Cunyngham  v.  Cunyngham,  1777,  2 

(g)  Crook  v.  Whitley,  7  D.  M.  &  G.  496,  Pat.  484 ;  Ormieton  v.  Ormuton,  24  Jan. 

per  Lord  Cranworth ;  Pride  v.  Fooke.  8  De  1809,  Hume,  681. 

G.  &  Jo.  276,  per  Turner,  L-J.  (*)  Efund' %  Trs.  v.  Leith,  6  Dec  1866, 

(A)  Chapter  61  (Power*  of  Appointing  6  Macph.  104 ;  and  see  Wtihart  v.  Grant, 

Provisions),  sect.  2.  1768,  M.  2810. 
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their  parents  ex  presumpta  voluntafe,  but  not  as  direct  legatees ;  qhap.  imm. 
and  I  think  it  clear  that  the  grandchildren  of  Mrs  G.  were  not  called 
along  with  her  immediate  issue.     Were  this  held,  they  must  all  be 
entitled  to  take  per  capita,  which  cannot  be  inferred  with  any  rea- 
son to  be  intended  by  the  testator/'  (I) 

1229.    II.    CHILDREN    DESCRIBED   AS    CONSISTING    OF    A    SPECIFIED  Erroneous  spe- 

z-v  -    ,  -■  .  cification  of 

NUMBER  WHICH  DIFFERS  FROM  THE  ACTUAL  NUMBER. Of  this  SOUrce  number  cor- 

of  ambiguity  an  illustration  is  offered  by  the  case  of  Maclehose  v.  JSewltoST1" 
Bogle.{m)     The  testator  conveyed  his  estates,  heritable  and  move-  "^tom. 
able,  to  trustees  for  uses  and  purposes,  comprising  certain  legacies 
and  a  residuary  bequest.    One  of  the  legacies  was  thus  expressed : — 
"  To  each  of  the  daughters  procreate  of  the  marriage 

betwixt  A.  B.,  merchant  in  Glasgow,  and  M.  N. 

K.,  spouses,  Four  hundred  pounds  sterling,  .  £1200." 
All  the  legacies  were  written  in  the  same  form ;  the  sum  be- 
queathed was  engrossed  in  words  in  the  body  of  the  deed,  and  the 
amount  was  stated  in  figures  in  the  margin.  At  the  time  of  exe- 
cuting the  testamentary  writing,  there  were  four  daughters,  all  of 
whom  survived,  and  it  was  admitted  that  the  birth  of  the  fourth 
daughter  had  been  duly  notified  to  the  testator.  Each  of  the  four 
daughters  was  held  to  be  entitled  to  a  legacy  of  £400,  notwith- 
standing the  specification  in  the  will  of  an  aggregate  sum  corre- 
sponding to  three  such  legacies,  (n) 

1230.  The  principle  being  thus  established,  that  a  mis-statement  in  what  cases 

t  xi_  i  i*  *     i  •    •  j       i  •       1   "  •/»i"i  i  ±  the  specified 

of  the  number  of  individuals  comprised  in  a  specified  class  does  not  sum  &  to  he 
invalidate  the  bequest,  the  application  of  the  principle  is  merely  a  |j7thedoEsf * 
matter  of  interpretation  of  testamentary  language,  in  illustration  of  andin  "Jf* 
which  resort  may  be  had  to  the  decisions  of  the  English  Courts  of  increased. 
Equity  on  similar  cases.     According  to  the  English  authorities, 
where  a  legacy  of  so  much  is  given  to  each  of  a  specified  number 
of  children,  every  one  of  the  children  in  existence  at  the  date  of 


(J)  6  Macph.  108. 

(to)  MaeUhose  v.  Bogle,  28  Feb.  1815, 
F.C.,  Hume,  274.  This  case  is  clearly  dis- 
tinguishable from  GlanvilU  v.  GlanvilU, 
33  L.  J.  Ch.  317,  where  a  bequest  being 
conceived  in  favour  of  "  my  four  nephews 
and  niece,  children  of  my  brother  R., 
namely"  (naming  three  nephews  and  a 
niece),  it  was  held  that  the  numeral  four 
was  intended  to  include  the  niece,  and 
that  a  fourth  nephew  of  the  same  family, 
not  named  in  the  bequest,  was  not  en- 
titled to  participate. 

VOL  I. 


(n)  This  decision  is  also  distinguish- 
able from  that  in  Anderson  v.  Anderson,  13 
March  1734,  1  Cr.  St.  &  Pat.  186,  where 
it  was  provided  that  in  the  event  of  there 
being  three  daughters  of  a  marriage,  a 
certain  sum  should  be  paid  to  them  in 
certain  specified  proportions,  and  there 
being  born  four  daughters,  the  fourth 
daughter  was  held  to  have  no  right  to  a 
share  of  the  provision.  In  the  case  stated 
in  the  text  the  discrepancy  was  the  result 
of  a  mistake  ;  in  fact,  in  Anderson's  case, 
it  arose  from  the  testator  having  failed  to 
provide  for  a  possible  contingency. 
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chap.  xxxTtn.  the  will  is  entitled  to  a  legacy  equal  to  what  is  given,  whatever 
may  be  their  number  ;(o)  but  where  an  aggregate  sum  is  given  to 
be  divided  amongst  the  children,  the  amount  of  the  legacy  is  not 
to  be  increased,  but  the  sum  given  is  to  be  divided  among  the  ac- 
tual children,  (p)  Where  the  number  of  children  mentioned  in  the 
will  exceeds  the  actual  number,  the  legacy  is  payable  without  di- 
minution, as  in  a  case  where  a  bequest  to  the  five  daughters  of 
E.  was  found  to  apply  to  a  sole  daughter,  her  brothers,  of  whom 
there  were  five,  not  being  allowed  to  participate,  (q)  The  circum- 
stance that  the  testator  knows  the  true  number  of  children  does 
not  interfere  with  the  application  of  the  principle,  (r)  But  where  a 
limiting  designation  is  added,  which  only  applies  to  a  certain  num- 
ber of  the  children  corresponding  to  the  number  stated  in  the 
will,  there  is  obviously  no  ambiguity  admitting  of  a  construction 
in  extension  of  the  meaning  ;(*)  and  so,  where  the  number  men- 
tioned in  the  will  represents  the  number  of  individuals  of  the  family 
in  existence  at  its  date,  the  bequest  will  not  be  extended  so  as  to 
admit  children  subsequently  born  to  a  participation  on  the  ground 
of  presumed  intention,  (t) 
« children,"  1231.  III.  Illeoitimate  Children. — Bequests  to  the  testator's 

prehendingTiie-  children  or  to  the  children  of  another  person,  are  uniformly  con- 
gihm"lth88,,er   8*ruec^  M  aPPlyin&  solely  to  lawful  children,  nor  does  it  appear  that 
no  lawful  child-  in  any  case  a  claim  has  been  put  forward  in  our  courts  on  behalf  of 
the  dmfptMi.  illegitimate  children,  to  the  benefit  of  a  designative  bequest.     The 
mere  fact  that  there  were  no  legitimate  children  answering  the  de- 
scription could  scarcely  be  regarded  as  a  sufficient  reason  for  giving 
to  a  designative  bequest  a  construction  which  would  admit  persons 
who  in  law  are  regarded  as  strangers ;  and  it  would  be  necessary  to 
show  from  expressions  in  the  context,  or  from  other  parts  of  the 
will,  that  the  bequest  was  intended  to  apply  to  iDegitimate  children. 


(©)  Tomkine  v.  Tomkine,  cited  2  Ves.  664, 
19  Ves.  126,  '*  To  the  testator's  three  child- 
ren, 60/.  each,"  the  actual  number  being 
four;  Scott  v.  Fenoulhett,  1  Cox,  79,  "£600 
to  each  of  his  daughters,  if  both  or  either 
of  them  should  survive,"  the  actual  num- 
ber being  three ;  Qarvey  v.  Hibbert,  19 
Ves.  126,  "  To  the  three  children  of  D., 
£600  each/'  the  number  being  four. 

(p)  Stebbing  t.  Walkey,  2  Br.  Ch.  Ca. 
85,  "  To  the  two  daughters  of  T.,  in  equal 
shares,"  there  being  three;  Berkeley  v. 
Patting,  1  Buss.  496,  Residue  divided  into 
"eight  equal  shares,"  there  being  only 
seven  disposed  of. 


(q)  Lord  SeUey  v.  Lord  Lake.  1  Bear. 
161.  But  where  legacies  of  £100  a-piece 
were  given  to  four  sons,  and  there  were 
three  sons  and  a  daughter,  the  daughter 
was  held  to  be  entitled  to  a  legacy  of  £100 
as  well  as  the  Bona ;  Lane  v.  Green,  4  De 
G.  &  S.  289. 

(r)  See  Hume's  report  of  the  case  of 
Maclehoee  v.  Bogle,  p.  276;  Darnell  v. 
Daniell,  8  De  G.  &  8.  887 ;  Teats  v.  YeaU, 
16  Beav.  170. 

(<)  Wrighteon  v.  Calvert,  1  Johns.  &  H. 
260. 

(0  Sherer  v.  Bishop,  4  Br.  Ch.  Ca.  66. 
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The  reports  offer  many  examples  of  bequests  to  illegitimate  children  qhap.  mmi. 
by  name,  (#)  and  we  see  no  reason  to  doubt  the  validity  of  a  desig- 
native  bequest  to  all  the  illegitimate  children  of  an  individual  in 
existence  at  the  date  of  the  will,  although  not  named,  (x) 

1232.  The  validity  of  a  bequest  to  illegitimate  issue,  couched  Provision  to 
in  such  terms  as  to  include  children  na&cituri,  is,  to  say  the  least,  mate  children 
open  to  serious  doubts.     No  case  has  yet  been  presented  for  deci-  Z&>\ngcmara 
sion  in  the  Courts  of  Scotland,  and  we  do  not  intend  to  offer  an  bono8  more8- 
opinion  on  the  point,  though  we  confess  that  the  conception  of  an 
immoral  tendency  seems  to  us  to  be  applied  with  little  reason  to 

the  case  of  a  gift  by  will,  which  can  neither  take  effect,  nor,  in  the 
general  case,  be  known  to  the  mother  of  the  children  until  it  vests 
bythe  death  of  the  testator  in  favour  of  objects  then  in  existence. 
Nevertheless,  the  doctrine  of  immoral  consideration  has  been  un- 
hesitatingly applied  by  the  Courts  of  Equity  in  England  to  such 
gifts,  and  their  decisions,  proceeding  as  they  do,  upon  principles  of 
jurisprudence  common  to  both  countries,  must  command  a  certain 
decree  of  authority.  We  shall,  however,  confine  our  citations  to 
the  most  recent  case,  that  of  Howarth  v.  Mills,  (y)  in  which  the 
principle  was  applied  to  a  testamentary  provision  in  favour  of  the 
issue  of  a  marriage  between  a  man  and  the  sister  of  his  deceased 
wife.  "  After  the  well-known  case  of  Pratt  v.  Matthew"(z)  said  Wood, 
V.-C,  "  the  policy  of  the  law,  that  a  man  cannot  make  a  legal  be- 
quest to  the  future  children  of  his  marriage  with  his  deceased  wife's 
sister,  is  clearly  established.  In  the  present  case  two  classes  of 
children  were  mentioned  by  the  testatrix,  *  legitimate  or  otherwise,' 
and  to  hold  that  the  one  could  take  with  the  other  would  be  a 
direct  encouragement  of  an  unlawful  cohabitation.  .  .  .  The 
case  of  Brook  v.  Brook  (a)  has  decided  that  a  marriage  with  a  de- 
ceased wife's  sister  is  not  to  be  regarded  with  greater  favour  than 
any  other  description  of  illegitimate  connection."  The  bequest  was 
however,  sustained  as  a  gift  in  favour  of  an  illegitimate  child  born 
before  the  date  of  the  will,  children  subsequently  born  being  ex- 
cluded. 

1233.  Illegitimate  children  are  not  entitled  to  the  benefit  of  the  Conditio  «  sine 

liberis  does  not 
attach  to  a  be- 
(u)   Hamilton  v.   De   Gores,   1765,   M.      daughter,  was  held  by  implication  to  give  W*?*  in  favour 
9471  ;  Smith  v.  Grieve,  1801,  M.  "  Subs,      the  legacy  to  the  lawful  issue  of  the  son  j£J[!jgit"Mte 
and  Condi.  Inst.,"  App.  No.  1 ;  A.  v.  £.,     surviving  the  tcstitrix. 
21Ma.yl$\$,Y.C.\  Martin's  Trs.v.Milliken,         (x)  See  Ballantyne  v.  Dtsnlop,  17  Feb. 
24  Dec.  1864, 8  Macph.  826.    In  Douglas  v.      1814,  F.O. 

Douglas,  21  Dec.  1848,  6  D.  818,  a  bequest         (y)  Howarth  v.  Mills,  Law.  Rep.  2  Eq. 
to  a  son  of  £800  in  liferent,  and  "  in  the      Ca.  889. 

event  of  his  decease  without  lawful  issue,"  (i)  Pratt  v.  Matthew,  22  Beav.  828. 

the  sum  of  £60,  part  thereof,  to  his  reputed  (a)  Brook  v.  Brook,  9  H.  L.  Ca.  198. 
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chai\  xxinii.  equitable  rules  which  are  admitted  in  the  construction  of  gifts  to 
children.  For  example,  they  cannot  claim  for  themselves  or  their 
descendants  the  benefit  of  the  conditio  si  sine  liberis.(b)  Nor,  as  it 
would  seem,  is  a  bequest  to  illegitimate  children  viewed  as  a  gift  to 
a  class,  to  the  effect  of  securing  to  the  survivors  the  benefit  of  ac- 
crescion  irrespective  of  the  terms  of  the  destination,  (c)  And,  under 
a  trust  to  distribute  a  fund  among  poor  descendants  of  the  testator, 
it  was  held  that  illegitimate  descendants  were  not  entitled  to  par- 
ticipate, (d)  A  bond  of  provision  in  favour  of  illegitimate  children 
in  esse,  was  held  to  be  onerous  in  a  question  with  creditors,  (e) 

Children  of  dig-  1234.  IV.  WHETHER  CHILDREN  TAKE  PER  CAFITA  OR  PER  STIRPES. 

take  pfriJfy«#.  — Where  children  of  different  families  are  substituted  in  a  bequest, 
the  division  is  held  to  be  per  stirpes  ;  where  they  are  nominated  as 
original  legatees,  it  is  presumed  to  be  per  capita.  In  a  subsequent 
chapter  it  is  shown  that  this  rule  applies  to  all  designative  bequests. 
The  cases,  whether  illustrating  the  rule,  or  the  terms  which  give 
rise  to  exceptional  construction,  relate  for  the  most  part  to  destina- 
tions to  children,  and  to  avoid  repetition,  reference  is  made  to  the 
passage.  (/) 

Child  in  uUro  1235.    V.  RlGHT  OF  CHILD  IN  UTERO. To  this  part  of  OUT  Subject 

forXe* purpose  may  be  referred  the  doctrine  of  the  civil  law  which  has  long  been 
tek?tbbl?ngefit t0  received  in  our  system  of  jurisprudence, — that  a  child  born  after  the 
under  the  will,  period  at  which  the  vesting  of  a  right  falls  to  be  determined,  but 
proved  by  the  period  of  its  birth  to  have  been  in  utero  at  that  time, 
is  entitled  to  the  rights  of  an  existing  person  from  the  period  of  its 
conception.  The  leading  case  in  the  law  of  Scotland  is  that  of 
Mountstewart,(g)  where  the  question  was  elaborately  discussed,  with 
reference  to  the  rights  of  a  child  in  utero  to  take  as  heir  of  provi- 
sion in  preference  to  a  collateral  substitute,  and  was  decided  in  con- 
formity with  the  rule  of  the  civil  law.  The  fiction  of  law,  which 
treats  the  unborn  child  as  actually  born,  applies  only  for  the  pur- 
pose of  enabling  the  child  to  take  a  benefit  to  which,  if  born,  it 
would  be  entitled ;  and  therefore,  where  the  right  of  a  stranger  is 
conditioned  to  take  effect  on  the  birth  of  a  child  within  a  certain 


(b)  Earl  of  Lauderdale  v.  Royles  Exr*., 
19  May  1830,  8  Sh.  771. 

(c)  Torrie  v.  Munsie,  81  May  1882,  10 
Sh.  597. 

(d)  Cairnie  v.  Cairnie't  Trs.,  14  Nov. 
1887,  16  Sh.  1. 

(e)  BaUantyne  v.  Dunlop,  17  Feb.  1814, 
F.C.  As  to  the  effect  of  legitimation  upon 
such  provisions,  see  Natmyth  v.  Connelly 
19  Dec.  1888,  12  Sh.  248,  where  it  was 


found  that  the  child  must  elect  between 
the  special  provision  and  a  prior  provision 
in  favour  of  all  the  father's  children. 

(/)  Chapter  41,  §  1882,  et  seq. 

(g)  Lord  Mounrtetvart  v.  Mackenzie,  1707, 
M.  14.908;  Grant  v.  Fyffe,  22  May  1810, 
F.C.  The  rale  was  established  in  England 
in  the  same  sense  by  the  decision  of  Sir  J. 
Leach,  V.-C,  in  Trower  v.  Butt*,  1  Sim.  & 
S.  181. 
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time,  the  right  will  not  accrue  unless  the  child  be  actually  born  chap,  imm. 
within  the  time  limited.  (A) 


SECTION  II. 
OF  THE  RULE  THAT  A  FEE  CANNOT  VEST  IN  CHILDREN  NASCITURI. 

1236.  The  construction  of  destinations  to  children  nascituri  (in  Preliminary, 
which  category  all  gifts  to  children  unnamed  (i)  would  appear  to  be 
included)  is  liable  to  be  affected  by  the  consideration  that  the  right 
cannot  vest  in  a  class  of  persons  who  are  non-existent.     One  con- 
sequence of  this  doctrine  is  the  establishment  of  the  rule  according 

to  which,  in  certain  cases,  estate  destined  in  general  terms  to  child- 
ren in  fee,  is  held  to  vest  in  the  parent  or  parents  to  whom  the 
liferent  is  previously  given.  To  understand  the  application  of  this 
rule,  and  the  exceptions  which  have  been  engrafted  upon  it,  our 
attention  must  be  directed,  in  the  first  place,  to  the  primary  con- 
structions given  to  the  different  forms  of  destination  under  which  a 
liferent  interest  may  be  secured  to  one  or  both  of  the  parents,  and 
a  fee,  real  or  nominal,  to  the  children. 

1237.  A  destination  to  spouses  "in  conjunct  fee  and  liferent,"  Effect  of  deatin- 
in  the  general  case,  gives  the  entire  fee  to  the  husband,  burdened  V^et  fee  and 
with  a  liferent  in  favour  of  the  wife,(i)  contrary  to  the  natural  "ferent-" 
meaning  of  the  expression,  which  would  import  a  joint  pro  indiviso 

right  to  the  fee,  with  a  liferent  in  the  survivor  of  the  share  which 
fell  to  the  heirs  of  the  other.  (Z)  And  it  makes  no  difference  in  the 
result  whether  the  conveyance  proceeds  from  the  husband  himself, 
from  a  stranger,(w)  or  from  the  wife's  father  ;(n)  nor  does  the  form 
in  which  the  liferent  interest  is  limited  affect  the  construction,  (o) 
But  if  the  subject  of  the  conveyance  be  the  wife's  separate  estate, 
it  is  settled  that  a  destination  in  "  conjunct  fee  and  liferent"  does 
not  transfer  the  fee  to  the  husband ;  the  presumption  in  such  cases 


(A)  Blazon  v.  Blasson,  84  L.  J.  Ch.  18 ; 
see  Lord  Westbury's  opinion,  which  is 
founded  on  the  limitation  of  the  doctrine 
in  the  text  of  the  Civil  Law,  Dig.  lib.  1, 
tit.  6  (De  statu  hominum),  fr.  7.  "Qui  in 
utero  est,  perinde,  ac  si  in  rebus  humanis 
esset,  custoditur,  quotiens  de  commons  ip- 
sius  partus  quaeritur:  quamquam  alii  ante- 
quam  nascatur  nequaquam  prosit"  See 
also  fr.  26  of  the  same  title,  and  Voet's 
commentary  on  the  passages. 

(i)  Porterfield  v.  Graham,  M.  4277; 
17  March  1780,  2  Pat.  637;  Lindsay  v. 
Dott,  1807,  M.  "  Fiar,"  App.  No.  1 ;  Rals- 
ton r.  Hamilton,  4  Macq.  397.     It  does  not 


appear  from  the  report  of  the  last  cited 
case  whether  there  were  any  children  born 
before  the  date  of  the  will,  but  there  were 
children  answering  the  designation  at  the 
death  of  the  testator,  and  this  circumstance 
was  held  not  to  affect  the  construction. 

(k)  Wilson  v.  Glen,  14  Dec.  1819,  F.C.; 
Madden  v.  Currie's  Trs.,  22  Feb.  1842,  4 
D.  749. 

(I)  See  Bell's  Prin.  \  1703. 

(to)  Wilson  v.  Glen,  and  Madden  v.  Cur- 
tit  s  Trs.,  supra. 

(n)  Fishers  Trs.  v.  Fisher,  19  Nov.  1844, 
7  D.  129. 

(o)    Wilson  v.  Glen,  supra. 
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Conjunct  liferent 
with  destination 
to  children 
miecituri. 


chap,  xxxyih.  being,  that  the  granter  intended  to  reserve  the  fee,  and  to  give  only 
a  liferent  interest  to  the  surviving  spouse.(^)  And  an  interest  in 
the  fee  of  property  conveyed  by  the  husband  or  a  stranger,  may  be 
conferred  upon  the  wife  by  a  clause  of  conditional  institution  in  fa- 
vour of  the  survivor,  (q) 

1238.  The  construction  of  destinations,  by  which  a  joint  liferent 
is  given  to  the  spouses  (without  using  the  word  allenarly  or  only), 
and  a  fee  to  the  children  nascituri,  or  children  not  named,  is  pre- 
cisely the  same  as  that  of  destinations  in  conjunct  fee  and  liferent; 
that  is  to  say,  a  conveyance  by  a  stranger  to  spouses  in  conjunct 
liferent  gives  the  fee  to  the  husband,  unless  the  survivor  is  condi- 
tionally instituted  as  fiar  in  express  terms  ;(r)  while,  on  the  other 
hand,  a  conveyance  by  either  of  the  spouses  to  themselves  and  the 
longest  liver  in  liferent,  with  a  nominal  fee  to  the  heirs  of  the  mar- 
riage, leaves  the  fee  un transferred  in  the  person  of  the  granter.  (s) 
With  reference  to  this  class  of  cases,  it  is  sufficient  to  observe,  that 
ijje^/^akc*  the  construction  of  the  word  "liferent"  as  equivalent  to  "fee,** 
Hferentcr  •  fidu-  where  the  fee  is  ex  fimtra  verborum  riven  to  children  nascituri,  was 

ciary  fiar.  J  *  °  * 

originally  adopted  by  the  Court  in  order  to  prevent  the  anomaly  of 
a  fee  of  feudal  estate  being  kept  in  suspense  until  the  birth  of  child- 
ren, (t)  Afterwards,  when  the  intention  to  limit  the  parents'  in- 
terest to  an  estate  for  life  was  strongly  manifested,  as  by  the  use  of 
the  word  "  allenarly  "  or  "  only  *  in  connection  with  conjunct  life- 
rent, the  fiction  of  a  fiduciary  fee  to  be  taken  by  the  liferenter  for 
behoof  of  the  unborn  children  was  admitted.  («)  And  it  has  lately 
been  ruled  that  where  a  nominatim  disponee  is  associated  with  the 


Restriction  to 


(/>)  Cameron  v.  Young,  28  Jane  1887, 
15  Sh.  1205;  Murray  v.  Blair,  4  April 
1789,  1  Cr.  St.  &  Pat.  251 ;  Myles  v.  Col- 
man,  12  Feb.  1857,  19  D.  408. 

(q)  Burrows  v.  M'Farquhar's  Trs.,  6 
July  1842,  4  D.  1484;  M'Gregorv.  Forres- 
ter, infra;  Scott  v.  Maxwell,  22  May  1850, 
12  D.  982. 

(r)  McGregor  v.  Forretter,  13  April  1886, 
1  S.  &  M*L.  441,  affirming  9  Sh.  676. 

0)  Maekellar  v.  Marquis,  4  Dec.  1840, 
8  D.  172;  Jameson  v.  Strachan,  27  Jan. 
1835,  18  Sh.  8J8. 

(*)  Frog**  Crs.  v.  Hit  Children,  1786,  M. 
4262;  LiUie  v.  RiddeU,  1741,  M.  4267; 
Lindsay  v.  DoU,  1807,  M.  u  Fiar,"  App. 
No.  1  (where  it  was  held  that  the  circum- 
stance that  children  were  in  existence  at 
the  execution  of  the  deed,  and  that  none 
were  afterwards  born,  made  no  difference 


in  the  construction) ;  Dewar  v.  M'Kmnon, 
5  May  1825,  1  W.  &  S.  161  (where  the 
rule  was  applied  to  a  destination  to  the 
44  heir-male  of  the  marriage,"  under  reser- 
vation of  the  parents'  liferent,  proceeding 
upon  an  obligation  to  dispone). 

(«)  Newlands  v.  Newlands'  Cr.,  1794,  M. 
4289 ;  26  April  1798,  4  Paton,  48 ;  Thom- 
son v.  Thomson,  14  Dec.  1812,  1  Dow,  417, 
and  5  Paton,  664 ;  Watherston  v.  Rations, 
1801,  M.  4297  ;  Harvie  v.  Donald,  26  May 
1815,  F.G.;  AUardice  v.  A  liar  dice,  1795, 
Bell's  Fol.  Ca.  166  ;  Napier  v.  Scott,  14  Feb. 
1826,  2  W.  &  S.  660 ;  Dixon  v.  Fisher,  1 
July  1838,  6  W.  &  S.  481.  The  word 
"  alimentary  "  seems  to  be  of  equivalent 
force;  Douglas  v.  Sharpe,  9  Mar.  1811, 
Hume,  178;  Kennedy  v.  Allan,  19  Feb. 
1825, 8  Sh.  654,  N.E.  888  ;  Oerran  ?.  Alex- 
ander, 1781,  M.  4402. 
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children  in  the  destination,  he  takes  the  fee  for  behoof  of  himself  chap,  xxxvm. 
and  the  children  who  may  come  into  existence,  (v) 

1239.  But  a  restriction  of  an  estate  in  "  conjunct  fee  and  life-  "Conjunct  foe" 
rent "  to  the  liferent  use  allenarly  of  one  or  both(z)  of  the  spouses,  I^ESSS 
-will  not  prevent  the  fee  from  vesting  in  the  spouse  who,  as  formerly  ^^J  th«f 
explained,  is  entitled  to  it  in  respect  of  the  source  from  which  the  rent. 
property  is  derived.     For  as  the  restriction  to  a  liferent  use  is  in- 
consistent with  the  force  of  a  destination  in  "  conjunct  fee  and  life- 
rent/' the  Court  will  endeavour  to  reconcile  the  expressions  by  sup- 
posing an  intention  to  confer  a  fee  on  the  party  from  whom  the 

estate  has  come,  or  on  the  husband  propter  personce  dignitatem,  and 
to  restrict  the  right  of  the  other  to  a  liferent  use.(y)  And  it  would 
seem  that,  even  in  a  destination  to  the  spouses  by  one  of  themselves 
"  in  conjunct  liferent,"  the  restrictive  construction  which  has  been 
put  on  the  word  "  allenarly"  will  yield,  as  in  the  case  of  other  life- 
rent rights  by  reservation,  to  the  presumption  which  a  power  of  dis- 
posal is  held  to  furnish  of  the  granter's  intention  to  retain  the  fee.  (z) 

1240.  The  destinction  established  between  the  words  "  liferent"  Extension  of  the 
and  "liferent  use  only"  in  relation  to  heritable  estate,  was  ulti-  ^^ °/ fidu- 

**  #  '  ciary  fee  to 

mately  extended  to  all  family  provisions  by  way  of  direct  destina-  pecuniary  pro- 
tion  or  bequest,  irrespective  of  the  nature  of  the  subject  of  convey- 
ance. "  The  decisions  of  the  Scotch  Courts,"  said  Lord  Campbell, 
"  make  no  distinction  between  land  and  money  in  this  respect ;  and 
with  regard  to  money,  treat  a  disposition  to  the  parent  for  life, 
remainder  to  the  children  nascituri,  without  the  word  '  allenarly/ 
as  in  effect  a  simple  destination,  which  may  be  defeated  by  the 
parent  who  is  considered  the  fiar."(a)  The  extension  of  the  feudal 
maxim,  that  a  fee  cannot  remain  in  suspense,  to  destinations  of  per- 
sonalty, was  regretted  by  many  of  the  eminent  lawyers  of  the  past 
generation ;  so  much  so,  that  Lord  Corehouse  said  that  the  Court 
would  decline  to  go  further  in  that  direction  than  was  warranted 
by  the  exact  terms  of  former  judgments,  or  to  extend  a  doctrine  in 
itself  so  questionable.(ft)  However,  it  is  now  fixed  that  the  con- 
struction of  words  determining  the  extent  of  the  interest  is  not 
affected  by  the  quality  of  the  subject  of  conveyance. 

.    (v)  Martin's  Trs.  v.  Milliken,  24  Dec.  (z)  Lamington  v.  Moor,  1675,  M.  4252; 

1864,  3  Macph.  826 ;  Macgowan  v.  Robb,  L.  TuUiallan  v.  L.  Clackmannan,  1626,  M. 

1  Macph.  141,  2  Macph.  943.  4253  ;  Drumkilbo  v.  Lord  Stormonth,  1629, 

(x)   Wilson  v.  Glen,  14  Dec.  1819,  F.C. ;  M.  4254 ;  Dickson  v.  Dickson,  1780,  M. 

Cameron  v.  Young,  28  June  1887,  15  Sh.  4269;  Hailes,  865;  Porterfield  v.  Graham, 

1205 ;  Wilson  v.  Reid,  11  Dec.  1827,  6  Sh.  M.  4277,  17  March  1780;  2  Pat  587. 
198 ;  Forrest  v.  Forrest,  26  May  1863,  1  (a)  Mackintosh  v.  Gordon,  17  April  1845, 

Macph.  806.  4  Bell,  105;  see  119,  per  Lord  Campbell. 

(y)  Per  Lord  Brougham  in  M'Gregor  v.  (b)  Mein  v.  Taylor,  8  June  1827,  5  Sh. 

Forrester,  13  April  1835, 1  S.  &  M'L.  458.  780,  N.  E.  727. 
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CHAP.   ZXXYIII. 


1241.  A  destination  to  a  parent  in  liferent,  and  to  his  child  or 
Effect  of  a        children  nominatim  in  fee,  receives  effect  according  to  the  natural 
5^'^^^  meaning  of  the  words,  whether  the  conveyance  proceed  from  a 
over  to  children  stranger  or  from  the  parent  himself ;  (c)  though  in  the  latter  case, 
as  the  liferent  is  one  by  reservation,  the  adjection  of  a  power  of 
disposal  is  held  equivalent  to  a  reservation  of  a  fee-simple  interest 
during  the  grunters  lifetime,  (rf)     The  construction  is  not  affected 
by  the  circumstance  of  children  nascituri  being  associated  in  the 
conveyance  with  children  named,  the  fee  in  the  latter  being  suffi- 
cient to  support  the  title  of  the  unborn  children ;  and  the  use  of 
the  word  "  allenarly "  in  the  grant  of  the  liferent  is  in  this  case  un- 
necessary, (e) 
Effect  of  omis.         1242.  Where  a  father,  being  infeft,  conveys  to  himself  in  life- 
chiidren  as  fiars.  rent,  for  his  liferent  use  allenarly,  and  to  his  children  in  fee,  and 
upon  this  conveyance  takes  infeftment  in  liferent  only,  and  in  the 
instrument  of  sasine  no  mention  is  made  of  the  children's  right  to 
the  fee,  the  lands  remain  attachable  by  the  father's  creditors.(/) 
But  in  a  question  of  succession,  the  personal  right  remains  in  the 
children,  and  may  be  taken  up  by  declaratory  adjudication,  or,  iu 
the  case  of  an  heir,  by  service  to  the  father,  (g)     No  special  title  is 
necessary  for  vesting  the  fee  of  a  legacy  under  a  destination  of  this 
nature.  (A) 
Continuing  trust       1243.  The  efficacy  of  words  of  express  trust  to  restore  the  natu- 
wonk  ^express  ra^  meaning  of  the  word  "  liferent"  in  marriage  settlements,  depends 
upon  the  form  in  which  the  purpose  of  the  trust  is  expressed.    The 
interposition  of  a  continuing  trust  in  the  liferenter  (i)  or  in  trustees, 
is  in  most  cases  sufficient  to  preserve  the  contingent  fee  for  unborn 
children,  without  the  employment  of  the  taxative  word  allenarly.(A-) 
We  mean,  where  the  settlement  provides  either  expressly  or  by 
implication  for  the  retention  of  the  liferented  funds  in  the  hands  of 
the  trustees  until  the  fee  emerges ;   otherwise  the  destination  is 
governed  by  the  rules  of  construction  applicable  to  direct  destina- 


restriction. 


tions. 

(e)  Mackintosh  v.  Mackintosh,  28  Jan. 
1812,  F.O. 

(d)  Gumming  v.  Adv. -Gad.  1756,  M. 
15,864,  4268 ;  Baillie  v.  Clark,  28  Feb. 
1809,  F.C. ;  Dickson  v.  Dickson,  7  Feb. 
1780,  Hailes  865. 

(<?)  Dykes  v.  Boyd,  8  June  1813,  F.C. 

(/)  Falconer  v.  Wright,  22  Jan.  1824,  2 
Sh.  688,  N.  E.  587 ;  Houlditch  v.  Spalding, 
9  June  1847,  9  D.  1204. 

(ff)  Dundas  v.  Dundas,  28  Jan.  1823,  2 
Sh.  145,  N.E.  138. 


(A)  Andrews  v.  Latcrie,  12  Dec  1849,  12 
D.844. 

(i)  Mem  v.  Taylor,  28  Feb.  1830,  4  W. 
&  S.  22 ;  Boss  v.  King,  9  D.  1827. 

(k)  Ramsay  y.  Btveridge,  3  March  1854, 
16  D.  764;  Watson  v.  Watson,  8  March 
1854, 16  D.  808 ;  Douglas  v.  Sharpe,  9  Mar. 
1811,  Hume,  178 ;  Jamisson  v.  Strachan,  27 
Jan.  1835,  18  Sh.  818;  Cameron  v.  Young, 
28  June  1837, 15  Sh.  1205 :  Evan  v.  Watt, 
10  July  1828,  6  Sh.  1125. 
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1244.  It  has  been  solemnly  decided,  that  by  no  latitude  of  con-  chap,  xxxvm. 
struction  can  a  simple  direction  to  trustees  to  pay  or  convey,  during  8eeu9  in  the 
the  subsistence  of  the  marriage,  to  a  parent  in  liferent,  and  the  **** of  a  trust 

\  "t  j  r  •  «•  *  i         i  -i  i  to  pay  or  convey. 

children  m  fee,  receive  effect  as  a  trust  of  the  fee  for  the  children. 
For,  it  is  argued,  the  trustees  are  bound  to  execute  a  conveyance 
in  the  precise  terms  of  the  destination  ;  and  as  soon  as  the  fund  has 
been  transferred  to  the  parent  in  terms  of  the  destination,  it  be- 
comes his  own  by  virtue  of  the  artificial  rule  of  construction  already 
adverted  to.  (J)  However,  it  is  settled  that  a  conveyance  to  trustees 
in  implement  of  a  marriage-contract  obligation  to  invest  money  for 
behoof  of  a  parent  in  liferent  and  children  in  fee,  or  to  pay  over  the 
fund  at  the  dissolution  of  the  marriage,  is  to  be  construed  according 
to  the  intention,  on  the  principle  that  guides  the  Court  in  the  con- 
struction of  directions  for  the  execution  of  entails  or  settlements  of 
land.(m)  In  the  case  of  a  direction  to  pay  at  the  dissolution  of  a 
marriage,  when  the  beneficiaries  are  specifically  ascertained,  there 
does  not  seem  to  be  any  room  for  the  application  of  the  doctrine 
that  a  fee  cannot  remain  in  pendente, 

1245.  The  latest  decision  upon  the  effect  of  a  liferent  destina-  Ferguson'*  tv*. 
tion  embodied  in  a  trust-deed,  is  that  of  Fergusons  Trs.  v.  Hamil-  v'    amuwn- 
ton.(n)     One  of  the  directions  of  the  settlement  was,  "to  pay  to 

the  persons  after-named  and  described  respectively,  the  several 
sums  after  specified,"  at  the  first  term  after  the  elapse  of  twelve 
months  from  the  testator's  death.  In  the  enumeration  of  benefi- 
ciaries following  this  direction,  there  occurred  the  following  desti- 
nation : — "  To  James  Hamilton,  tailor  in  Irvine,  in  liferent,  and  his 
children,  equally  among  them,  in  fee,  £5000.  To  John  Hamilton, 
baker  in  Irvine,  in  liferent,  and  his  children,  equally  among  them, 
in  fee,  £20,000."  As  to  the  legacy  bequeathed  to  the  family  of 
James  Hamilton,  who  had  no  children  when  the  succession  opened, 
there  could  be  no  doubt  it  was  payable  directly  and  immediately  to 
himself  in  fee.  As  to  the  other  legacy,  it  was  argued,  that  as  John 
Hamilton  had  several  children  surviving  the  testator,  the  bequest 
to  his  family  at  least  ought  not  to  be  construed  on  the  same  prin- 
ciples as  a  bequest  to  children  nascituri,  and  reliance  was  placed  on 
the  cases  of  Dykes  v.  Boyd,  and  Scott  v.  Napier,  (o)  which  esta- 

(0  Button's  Trs.  v.  Button,  11  Feb.  1847,  Sh.  1205 ;  Alexander  v.  Alexander,  18  Dec. 

9  D.  639 ;  McDonald  v.  M'Lachlan,  14  Jan.  1843,  12  D.  846. 

1831,  9  Sh.  269 ;  Ferguson's  Trs.  v.  Hamil-  (»)  Ferguson's  Trs.  v.  Hamilton,  22  D. 

ton,  infra.  1442,  19  July  1862,  4  Macq.  897,  nom. 

(m)  Seton  v.  Seton's  Crs.,  1793,  M.  4219 ;  Ralston  v.  Hamilton. 

Denniston  v.  Dalgleish,  23  Nov.  1888,  1  D.  (o)  Dykes  v.  Boyd,  3  June  1813,  F.C. ; 

69 ;  and  see  Ewan  v.   Watt,  6  Sh.  1125 ;  Scott  v.  Napier,  14  May  1827,  2  W.  &  S. 

Jameson  v.  Strachan,  27  Jan.  1835,  13  Sh.  560 ;  affirming  4  Sh.  454,  N.  E.  460.     In 

318 ;  Cameron  v.  Young,  28  June  1837,  15  the  last  mentioned  case  the  children  were 
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chap,  xxxrin.  blisbed  the  principle  that  in  the  case  of  any  of  the  children  being 
mentioned  nominatim  in  the  settlement,  their  interest  was  sufficient 
to  keep  the  fee  distinct  from  the  liferent.  But  it  was  ruled  that, 
in  consequence  of  the  direction  being  for  an  immediate  payment  in 
terms  of  the  destination,  the  fee  vested  in  the  parent,  and  the  judg- 
ment was  affirmed  in  the  House  of  Lords, 
implied  trusts  1246.  The  effect  of  a  continuing  trust  in  modifying  the  common 

^tion^riltont  *aw  construction  of  destinations  in  liferent  and  fee,  was  also  the  sub- 
mtereste.  j^  0f  consideration  by  the  Second  Division  of  the  Court  in  Ramsay 
Beveridge.  y.  Beveridge.(p)  The  truster,  by  a  deed  of  direct  conveyance,  gave 
all  his  property  to  his  two  brothers  and  his  sister  in  liferent,  without 
taxative  words,  and  to  the  children  of  the  sister  procreated,  or  to  be 
procreated  of  her  marriage,  in  fee ;  and  he  also  appointed  the  life- 
renters  or  the  survivor  of  them,  whom  failing  the  fiars,  to  be  his 
executors,  under  certain  conditions  and  declarations,  which  virtually 
raised  a  continuing  trust  in  the  executors.  One  of  the  declared  pur- 
poses was,  that  the  annual  rents  and  interest  arising  from  his  estate 
should  be  divided  into  three  parts,  and  applied  as  above  mentioned ; 
provision  being  also  made  for  the  events  of  the  survivance  of  any  of 
the  joint  liferenters,  for  the  management  of  the  estate  during  the 
minority  of  the  children,  and,  finally,  for  a  division  of  the  residue 
amongst  the  children,  after  the  death  of  the  longest  liver  of  the 
liferenters.  The  Lord  Ordinary  held  that,  as  the  deed  contained  a 
direct  conveyance  to  the  disponees,  without  the  use  of  words  in  the 
dispositive  clause  limiting  their  right  to  a  fiduciary  fee,  they  were 
entitled  to  the  fee-simple  estate  under  the  terms  of  the  destination. 
But  the  judges  of  the  Second  Division  were  of  opinion,  that  the  de- 
claration of  trust  embodied  in  the  conveyance  must  receive  effect  as 
a  qualification  of  the  general  words  of  disposition,  and  that,  when 
read  in  the  light  of  the  testator's  intention,  it  imported  a  restriction 
of  the  interest  of  the  disponees  to  a  bare  liferent. 
Opinions  of  the  1247.  Referring  to  the  terms  of  the  declaration  of  trust  ("that 
judges.  these  presents  are  granted  under  the  express  conditions  and  declara- 

tions after  written  *);  Lord  Justice-Clerk  Hope  thought  it  was  too 
clear  for  argument,  that  such  a  clause  must  qualify  the  right  given 
exfigura  verborum  in  the  preceding  words  of  conveyance ;  because, 
had  the  grant  even  been  in  the  form  of  a  fee,  the  fiar's  interest 
might  have  been  modified  and  defined  to  any  conceivable  extent 
by  the  declaratory  clause,  (g)    The  dictum  of  Lord  Cottenham,  in  the 

not  named  in  the  settlement ;   but  the  Lord  J.-C.  Inglia  in  Donaldson's  Trs.  v. 

direction  was  to  hold,  not  to  pay.  Cuthbertson,  2  Macph.  435. 

(p)  Ramsay  v.  Beveridge,  8  March  1854,  (a)  16  D.  771. 
16  D.  764.     See  also  the  observations  of 
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case  of  Mackintosh  v.  Crordonf(r)  to  the  effect  that  the  word  "  al-  chap,  xxxvm. 
lenarly "  was  the  only  expression  of  intention  by  which  a  trust  could 
be  created  in  the  nominal  liferenter,  was  thought  to  be  inconsistent 
with  principle  and  with  previous  authorities ;  and  it  was  observed 
by  Lord  Wood,  that  if  the  word  "  allenarly"  had  sufficient  force  to 
restrict  the  parent's  right  to  a  liferent,  it  was  impossible  to  hold 
that  a  clear  declaration  of  intention  should  not  have  the  same  force, 
when  introduced  into  the  deed,  as  one  of  the  conditions  and  burdens 
under  which  the  conveyance  was  given.  («)  In  a  case  decided  soon  Watson  t. 
afterwards,  where  a  residue  was  left  to  the  testator's  daughters  under  atton' 
the  declaration  that  one-half  of  each  share  was  vested  absolutely, 
the  other  half  "  being  left  to  each  of  them  in  liferent,  and  to  their 
children  in  fee,"  but  not  to  be  payable  till  after  the  death  of  the 
testator's  widow  and  the  majority  of  the  youngest  daughter,  the 
Court  again  gave  effect  to  the  apparent  intention,  and  found  that 
it  was  the  duty  of  the  trustees  to  retain  the  second  half  of  the 
daughters'  shares  for  the  benefit  of  their  children;  on  the  ground, 
apparently,  that  the  direction  to  pay  over  the  one-half  of  the  pro- 
vision implied  that  the  other  half  was  to  be  retained  for  the  purpose 
of  investment.^) 

SECTION  III. 

WHAT  CLASS  OF  OBJECTS  IN  RELATION  TO  THE  PERIOD  OF  BIRTH 
ARE  COMPREHENDED  IN  A  BEQUEST  TO  CHILDREN. 

1248.  In  the  case  of  a  designative  destination  to  the  children  of  statement  of  the 
A.,  when  and  in  what  circumstances  is  it  to  be  understood  as  com-  questlon- 
prehending  all  the  children  existing  or  who  may  come  into  existence, 

and  when  is  it  to  be  confined  in  construction  to  the  children  exist- 
ing at  the  period  of  distribution  ?  In  the  determination  of  cases 
involving  this  question,  much  weight  is  naturally  allowed  to  the 
element  of  intention ;  and  the  rules  which  have  been  established 
must  be  regarded  rather  as  guides  to  the  discovery  of  the  intention 
than  as  positive  canons  of  construction. 

1249.  To  begin  with  the  simplest  case:  where  the  destination  is  General  rule, 
contained  in  a  will,  and  is  to  take  effect  at  the  testator's  death,  or  mXmtm-1 
at  a  prescribed  period,  and  where  there  were  children  in  existence  ^Se^totoke"0 
at  the  date  of  the  execution  of  the  will,  the  presumption  is  that  whep the  8UC- 
those  children  alone  are  entitled  who  are  able  to  take  when  the 
succession  opens,  or  the  distribution  of  the  estate  takes  place,  (u) 

(r)  Mackintosh  v.  Gordon,  17  April  1845,  (t)  Walton  v.  Watson,  8  Mar.  1854,  16 

4  Bell,  124.  D.  803. 

(«)  16  D.  790.  (i/)  Per  Lord  Cowan  in  Wood  v.  Wood, 

23  D.  342. 
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chap,  xxxvm.  In  the  case  of  Wood  v.  Wood,  a  testator  provided,  with  respect  to 
that  portion  of  his  estate  of  which  his  wife  had  a  liferent  under 
their  marriage-contract,  that  the  money  was  at  her  death  to  be 
given  "  to  my  nephews  and  nieces — that  is,  to  the  children  of  my 
brothers  I.  W.  and  P.  W.,"  and  he  gave  his  widow  a  power  of  ap- 
portionment, which  she  did  not  exercise.  One  of  the  brothers  pre- 
deceased the  testator,  leaving  issue  ;  the  other  survived  both  the  tes- 
tator and  his  widow,  leaving  issue,  some  of  whom  were  born  before 
the  death  of  the  liferentrix,  and  some  thereafter.  It  was  held  by  the 
Second  Division  of  the  Court  that  the  death  of  the  liferentrix  was 
the  period  appointed  for  distribution ;  that  the  bequest  was  to  be 
construed  as  in  favour  of  the  children  in  existence  at  that  period, 
and  that  children  subsequently  born  were  not  entitled  to  share  in 
the  distribution.(x) 
Authorities  1260.  The  decision  to  which  we  refer,  while  entitled  to  rank  as 

children,  b!rn    a  leading  case  for  its  lucid  exposition  of  the  principles  applicable  to 
after  succession  f.jle  question,  did  not  introduce  any  new  rule  of  construction.     The 

vests,  not  en-  .         .  ... 

titled  to  partici-  presumption  in  favour  of  children  existing  at  the  period  of  vesting 
**  *  is  established  by  the  earlier  cases  on  the  vesting  of  designative  be- 

quests, and  the  exceptions  introduced  by  later  decisions  do  not 
destroy  the  rule.  In  Mackenzie  v.  Holte's  Legatees, (y)  the  destina- 
tion was  to  the  children  of  parties  named,  to  be  paid  upon  the  ex- 
piration of  a  liferent  right,  and  the  judgment  of  the  Court  was,  that 
the  children  alive  at  the  death  of  the  liferentrix  were  entitled ;  while 
it  is  assumed  in  the  statement  of  the  case  that  the  children  subse- 
quently born  would  not  have  participated  in  the  division.  In  a 
subsequent  case,  reported  by  Hume,(«)  it  was  held  that  a  legacy 
given  to  certain  persons  nominatim,  as  individuals,  and  "to  the 
children "  of  another  person,  embraced  the  whole  children  per  capita, 
each  child  alive  when  the  succession  opened  being  entitled  to  par- 
ticipate with  the  nominatim  legatees,  and  this  decision  also  pro- 
ceeds on  the  footing  that  children  post  nati  would  not  participate. 

(x)  Woodv.  Wood,  18  Jan.  1861,  23  D.  2  Vera.  705,  in  the  case  of  a  pecuniary 

888.     Under  the  law  of  England,  also,  an  legacy;  and  more  recently,  in  relation  to 

immediate  gift  to  children,  whether  to  the  destinations  of  residue  in  Armitagt  v.  Wil- 

children  of  a  deceased  person  or  of  a  per-  Hams,  27  Beav.  846 ;  and  seo  Shepherd  v. 

son  in  life,  and  whether  there  be  a  gift  over  Ingram,  Amb.  448 ;  Gentry  v.  Fitzgerald, 

in  case  of  the  decease  of  any  of  the  children  Jacob,  468.    There   appears  to  be  some 

under  age  or  not,  comprehends  the  child-  doubt  as  to  whether  the  rule  applies  to  the 

ren  living  at  the  testator's  death  (if  any),  case  of  a  failure  of  objects  at  the  expira- 

and  those  only ;  2  Jarman  on  Wills,  8d  tion  of  a  life  interest ;  see  the  subject  dis- 

ed.  p.  142,  and  cases  there  cited.    Where  cussed  in  2  Jarman,  p.  157  tt  %eq. 
no  objects  exist  at  the  time  of  the  testator's  (y)  Mackenzie  y.  Holies  Legatees,  1781, 

death,  the  gift  will  embrace  all  the  child-  M.  6602. 

ren  who  may  subsequently  come  into  ex-  (z)  M'Courtie  v.  Bfackic,  15  Jan.  1812, 

istence,  as  was  held  in  Weld  v.  Bradbury,  ,Hume,  270. 
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These  decisions  were  followed  by  the  case  of  Grant  v.  Fyffe,(a)  chap,  xxxvm. 
where  it  was  held,  on  the  construction  of  a  designative  bequest  to 
children,  that  a  child  in  utero  at  the  opening  of  the  succession  was 
entitled  to  the  same  benefit  which  it  would  have  taken  if  it  had 
then  been  born.  Had  the  bequest  been  regarded  as  embracing  all 
the  children  of  the  family,  whether  born  before  or  after  the  period 
of  distribution,  there  would  not  have  been  any  necessity  for  con- 
sidering the  special  case  of  a  child  in  utero  at  that  period. 

1251.  The  rule  according  to  which  the  benefit  of  a  designative  Extension  of 
bequest  is  confined  to  persons  existing  at  the  period  of  distribution  JlJJcSm  to  °WI" 
is  not  peculiar  to  designations  of  "children,"  but  extends,  as  we  have  *****  °\  des,'s- 

i  ,  ,      .  .  .  „._.  _     .       „,  .    native  bequests 

elsewhere  seen,  to  designative  bequests  to  "  issue,  (6)  to  "  heirs,  (c)  to  "issue," 
and  to  collateral  relations  such  as  "nephews  and  nieces  \"(d)  the     eire' 
principle  being,  that  where  a  testator  directs  his  estate  to  be  divided 
amongst  a  class  of  objects  at  a  certain  time,  he  must  be  understood 
as  designating  the  individual  objects  that  may  be  in  existence  at 
that  time. 

1252.  In  cases  where  children  are  conditionally  instituted  in  The  point  does 
place  of  their  parents,  the  point  does  not  arise,  since,  after  the  children6 instf™ 
death  of  the  parents,  the  class,  of  course,  does  not  increase. (e)     A  rioMo'iwente' 
provision  by  a  testator  to  his  own  children  is  obviously  in  the  same 
position,  with  respect  to  the  ascertainment  of  the  class  being  com- 
plete at  the  time  the  interest  vests.    Where,  in  a  provision  to  child- 
ren, the  sum  was  fixed  at  £5000  in  the  event  of  there  being  only 

one  child  of  the  marriage,  to  be  increased  to  £10,000  in  case  of 
there  being  three  or  more  children,  subject  to  the  usual  conditions 
of  survivorship,  and  three  children  were  born,  only  one  of  whom 
survived  the  dissolution  of  the  marriage,  it  was  held  that  the  sur- 
viving child  was  a  conditional  institute  in  the  larger  provision. (/) 

1253.  It  would  appear  that  where  a  testator  has  specifically  Testator  may 
pointed  out  the  objects  of  the  class  amongst  whom  the  division  is  to  out  the  extent 
be  made,  e.g.,  by  directing  the  fund  to  be  divided  at  a  certain  relation toperiod 
time  among  the  "children  surviving  at  the  time/'(gr)  or  among  of  birth* 

the  children  or  heirs  "then  living  "(A)  or  "in  existence,"  (i)  such 
designation  is  inconsistent  with  the  supposition  of  any  right  in  the 

(a)  Grant  v.  Fyffe,  22  May  1810,  F.C.  {e)  Aitchison  v.  Allan,  16  Feb.  1831,  9 

(6)   Macdougall  v.  Macdougall,   6   Feb.  Sh.  454. 

1866,  4  Macph.  872.  (/)  Broomfield  v.  Campbell,  24  Nov.  1885, 

(e)  Pearson  v.  Carrie,  28  June  1826,  4  14  Sh.  61. 

Sh.  119,  N.  E.  120 ;  Kirkwood  v.  Keeling,  (g)  Rogersoris  Trs.  v.  Rogerson,  10  March 

6  March  1842,  4  D.  878  ;  Black  v.  Valen-  1865,  8  Macph.  684. 

tine,  17  Feb.  1844,  6  D.  689.  (h)  Black  v.  Valentine,  17  Feb.  1844,  6 

(d)   Watson  v.  M'DougaU,  4  June  1866,  D.  689. 

18  D.  971 ;  Wood  v.  Wood,  supra;  Douglas  (i)  Boyle  v.  Earl  of  Glasgow's  Trs.t  14 

v.  Douglas,  81  March  1864,  2  Macph.  1008.  May  1858,  20  D.  925. 
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Where  will  con 
nstent  with 
supposition  of 
distribution 
after  parent's 
death,  all  the 


chap,  xxxttii.  children  born  after  the  specified  period.  And  where,  in  a  certain 
event,  it  was  provided  that  the  residue  of  the  testator's  estate  should 
"  fall  and  accrue  to  the  lawful  children  of  J.  B.,  and  to  the  sur- 
vivor of  them,  whom  failing  to  the  said  J.  B.  himself/'  it  was  justly 
considered  that  the  destination  must  receive  a  construction  consist* 
ent  with  the  possibility  of  the  father  succeeding  on  the  failure  of 
his  children,  and  the  estate  was  accordingly  held  to  vest  in  the 
children  in  existence  at  the  period  of  the  testator's  death,  (i) 

1264.  Where  no  precise  period  of  distribution  is  prescribed,  or 
where  the  scheme  of  disposition  is  consistent  with  the  supposition 
of  a  final  distribution  after  the  death  of  the  person  to  whose  child- 
ren the  subject  is  given,  a  bequest  to  "  children"  will  in  general 

entitie/to^par.  be  construed  as  comprehending  all  the  children  of  the  person  named. 

ticipate.  ThiB  construction  will,  of  course,  prevail  where  the  bequest  is  ex- 

pressly conceived  in  favour  of  children  nascituri,  or  "  procreated 
and  to  be  procreated."(J)    And  wherever  the  estate  is  to  be  liferented 
by  the  parent  before  the  children  are  let  into  possession,  a  strong 
presumption  arises  that  the  legacy  is  in  favour  of  issue  generally, 
and  is  not  confined  to  those  in  existence  at  the  death  of  the  testa- 
tor, (m)     In  cases  where  it  is  ascertained  that  there  were  no  child- 
ren in  existence  at  the  death  of  the  teatator,(n)  or  at  the  execution 
of  the  will,(o)  the  circumstance  constitutes  a  strong  argument  in 
favour  of  the  claims  of  children  nasciturt;  and  as  it  is  an  improb- 
able supposition  that  a  testator  should  propose  to  make  a  selection 
from  a  class  of  persons  which  was  not  in  existence  at  the  time  of 
making  his  will,  the  fair  inference  in  such  cases  is,  that  all  the 
children  of  the  person  named,  at  whatever  time  born,  are  intended 
to  share  in  the  distribution,  (p)     But  it  is  not  on  this  account  to  be 
supposed  that  the  vesting  of  the  fee  remains  in  suspense  until  the 
death  of  the  parent.     It  may  be  that  it  is  suspended  by  reason  of 


(k)  Biggar*  Tr.  v.  Bigger,  17  Nov.  1868, 
21  D.  4 ;  Bee  p.  8,  per  Lord  Colonsay. 

(I)  Shaw  v.  Shaw,  6  Sh.  1149 ;  Kennedy 
v.  Crawford,  20  July  1841,  8  D.  1266. 

(m)  Scheniman  v.  Wilton,  26  June  1828, 
6  Sh.  1019 ;  Martin' t  Trt.  v.  Mil  liken  and 
Cartoon  y.  Thornton,  infra.  The  same 
principle  of  construction  appears  to  prevail 
in  the  law  of  England.  Where,  says  Jar- 
man  (3d  ed.  vol.  2,  p.  148),  a  particular 
estate  or  interest  is  carved  out  with  a  gift 
over  to  the  children  of  the  person  taking 
that  interest,  or  the  children  of  any  other 
person,  such  gift  will  embrace  not  only  the 
objects  living  at  the  death  of  the  testator, 
but  all  who  may  subsequently  come  into 


existence  before  the  period  of  distribution. 
And  this  rule  of  construction  applies  equal- 
ly to  limitations  of  real  estate,  to  direct 
gifts  of  personalty,  and  to  executry  gifts 
(by  way  of  conditional  institution)  in  de- 
feasance of  a  prior  gift ;  2  Jarman,  144, 
citing  Houghton  v.  Harrison,  2  Atk.  829  ; 
JSUiton  v.  Airey,  1  Ves.  sen.  Ill ;  and  Bald- 
win v.  Bogert,  8  D.  M.  &  G.  649. 

(n)  Martins  Trt.  v.  Millikm,  24  Dec. 
1864,  8  Macph.  826 ;  Scott  v.  Scott,  7  Feb. 
1848,  6  D.  620. 

(o)  Carleton  v.  Thornton,  8  Macph.  614, 
80  July  1867,  6  Macph.  H.L.  161 ;  L.R., 
1  Sc.  Ap.  282. 

(p)  8  D.  1271,  per  Lord  Fullerton. 
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some  contingency  in  the  destination,  e,^.,  by  a  provision  of  sur-  qhaf.  xxxvih. 
vivorship.(j)  But  the  mere  circumstance  of  a  right  being  given 
which  extends  to  children  who  may  be  thereafter  born,  will  not 
prevent  the  succession  from  vesting  in  the  objects  of  the  class  who 
are  in  existence.  In  such  cases,  where  the  legal  estate  is  given  to 
trustees,  each  child  is  held  to  take  a  vested  interest  in  the  estate 
at  birth,  subject  to  be  diminished  by  the  emerging  claims  of  child- 
ren subsequently  born,(r)  and  where  the  settlement  is  in  the  form 
of  a  direct  conveyance  to  the  beneficiaries,  the  nominatim  fiar,  or 
the  liferenter,  as  the  case  may  be,  takes  a  fiduciary  fee  for  behoof 
of  the  objects  of  the  class,  according  to  the  rules  which  were  previ- 
ously explained  in  treating  of  the  subject  of  destinations  to  children 
naaciturts.fy) 

1265.  The  circumstance,  that  a  parent  to  whom  a  liferent  inter-  Vesting  of 
est  in  a  provision  is  given  repudiates   the  provision  and  claims  wt'not'affected 
legitim  in  place  of  it,  does  not  affect  the  vesting  of  the  gift  of  the  J&ST^/^ni 
fee  in  the  children.     Their  interests  are  precisely  what  they  would 
have  been  if  the  gift  of  the  liferent  had  been  accepted. (t) 

1256.  Eeferring  to  the  ensuing  chapters,  upon  the  subjects  of  now  th*  fore- 
survivorship  and  the  vesting  of  testamentary  provisions,  we  shall  Sec*d  by  th* 
here  merely  point  out  the  results  of  the  application  of  the  preccd-  Soctrin«  of the 
ing  rules  to  cases  in  which  the  vesting  of  children's  provisions  is  wrvivowhip. 
made  contingent  on  survivorship  or  on  some  other  element  of  con- 
tingency. 

1257.  (1)  Where  the  destination  is  contained  in  a  contract  of  M»m»^.con- 

i  .   i  -i  ••/».■!         l  <ii  i-j-i  •  tract  provision 

marriage  which  makes  provision  for  the  children  of  the  marnage,  fn  obligations 
but  without  setting  apart  a  fund  in  the  granter's  lifetime,  the  provi- 
sion vests  in  the  children  surviving  at  the  dissolution  of  the  mar- 
riage.^) 

1258.  Where  marriage-contract  provisions  are  secured  to  the  Marriage-eon- 
children,  either  by  a  direct  conveyance  to  the  parent  or  parents  in  ^cu^T"10"8 
liferent,  for  his  or  their  liferent  use  only,  and  to  the  children  in  fee, 

or  by  a  conveyance  to  trustees  in  trust  for  the  children  of  the  mar- 
riage, each  child  takes  a  vested  interest  at  birth,  subject  to  diminu- 
tion upon  the  birth  of  other  children,  (a?) 

(q)  See  the  cases  on  survivorship,  chap.  1125 ;  Dixon  v.  Fisher,  10  Sh.  55 ;  1  July 

40,  sect.  2.  1838,  6  W.  &  S.  481. 

(r)  CarleUm  v.  Thomson,  supra;  and  see  (u)  Falconer  v.  M' Arthur,  20  Jan  1825, 

Lord  Jeffrey's  observations  in   Colder  v.  8  Sh.  455,   N.E.   817 ;   Brodie's   Trs.  v. 

Dickson,  4  D.  1366,  note.  Mowbray'*  Tr*.,  12  Nov.  1840,  3D.  82 ; 

(*)  Martin'*  Trs.  v.  MUliken,  supra;  Mac-  Grant's  Tr.  v.  Anderson'*  Tr.t  1  Feb.  1866, 

gowan  v.  Robb,  29  March  1864,  2  Macph.  4  Macph.  386 ;  and  see  Rogerson's  Trs.  v. 

943.  Rogerson,  10  March  1865,  3  Macph.  684. 

(t)  Evoan  t.  Watt,  10  Juty  1828,  6  Sh.  (x)   Beattie's  Trs.   t.  Cooper's  Trs.t   14 
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chap,  xxxviii. 


Beauest  for  im- 
mediate di; 


1259.  (3)  In  the  case  of  a  bequest  to  the  children  of  a  person  nam- 
ed, where  the  distribution  is  immediate,  and  no  intention  is  expressed 


tiun. 


Provision  of  fee 
to  the  children 
of  a  liferenter. 


Effect  of  power 
of  division  given 
to  parent. 


distribu-  to  include  objects  born  after  the  death  of  the  testator,  the  legacy 
vests  in  the  surviving  children  at  the  death  of  the  testator,  to  the 
exclusion  of  those  previously  deceased  or  subsequently  born.(y) 

1260.  (4)  Where  a  liferent  is  given  to  the  parent,  and  the  desti- 
nation to  the  children  is  not  contingent  on  survivorship,  the  legacy 
vests  a  morte  tesfatoris  in  the  objects  surviving  the  testator,(z)  but 
subject  to  a  claim  of  participation  on  the  part  of  children  who  may 
subsequently  come  into  existence,  (a)  assuming  that  there  is  no 
expression  of  an  intention  to  exclude  them,  (b) 

1261.  (5)  A  power  of  division  given  to  the  parent  does  not  prevent 
the  fund  from  vesting  in  his  lifetime  ;(c)  on  the  contrary,  the  parent, 
if  he  exercises  the  power,  must  allot  a  share  to  the  representatives 
of  a  child  previously  deceased,  (d) 

1262.  (6)  Where  the  legacy  is  to  children  surviving  at  the 
death  of  a  parent  to  whom  a  liferent  is  given,  the  fund  will  vest  in 
the  children  surviving  the  liferenter,  whether  born  before  or  after 
the  testators  death  ;(e)  and  the  same  rule  applies  in  the  case  of  the 
gift  being  followed  by  a  destination  over  conditioned  to  take  effect 
on  the  death  of  the  parent  without  leaving  issue. (/) 

1263.  (7)  The  circumstance  of  the  legacy  being  made  payable 
to  the  children  at  majority,  if  it  necessitates  a  postponement  of  the 

•bie  at  majority.  (ligtribution  to  a  period  subgequent  to  the  death  of  the  testator, 

argues  an  intention  to  include  children  born  after  his  decease,  (g) 


Provision 
limited  to  child 
ren  surviving 
the  parent. 


Effect  of  condi- 
tion making 
provision  jwiy 


Feb.  1862,  24  D.  619,  and  cases  there 
cited;  Romanes  v.  Riddel  I,  13  Jan.  1865, 
3  Macph.  348  ;  Sivright  v.  Dallas,  27  Jan. 
1824,  2  Sh.  648,  N.E.  648,  and  F.C. 

(y)  Mackenzie  v.  Holte' s  Legatees,  1781, 
M.  6602,  and  other  cases  cited  supra,  $  1250; 
Fyffe  v.  Kerr,  18  July  1841,  8  D.  1206 ; 
Rhmfs  Trs.  v.  Leith,b  Dec.  1866, 6  Macph. 
104. 

(z)  Forbes  v.  Luckie,  26  Jan.  1838,  16 
Sh.  874 ;  Ewan  ▼.  Watt,  10  July  1828,  6 
Sh.  1126. 

(a)  Colder  v.  Dickson,  4  D.  1365,  per 
Lord  Jeffrey ;  BaiUie  v.  Seton,  16  D.  220, 
Lord  Rutherford's  note;  Hunter's  TVs. 
v.  Carleton,  8  Macph.  620,  per  Lord  Currie- 
hill.  But  it  must  be  remembered  that  this 
construction  does  not  apply  to  the  case  of 
a  fee  given  to  children  under  burden  of 
a  liferent  to  a  stranger ;  see  Wood  v.  Wood, 
23  D.  838 ;  Watson  v.  M'Dougall,  18  D. 
971,  and  observations  supra,  \  1249  et  seq. 

(b)  Watson  v.   MarjoHbanks,   17   Feb. 


1887,  16  Sh.  686.  Here  the  destination 
was  to  the  children,  or  "  such  of  them  as 
shall  survive  me,"  an  expression  which  im- 
plied a  definitive  vesting  of  the  fee  at  the 
death  of  the  testator. 

(c)  Sivright  v.  Dallas,  27  Jan.  1824,  F.C, 
2  Sh.  648,  N.E.  648.  But  an  absolute 
power  of  disposal  in  the  parent  is  incom- 
patible with  the  immediate  vesting  of  the 
fee;  Robertson  v.  Houston,  28  May  1868, 
20  D.  989,  and  Lord  Curriehiirs  observa- 
tions, p.  994. 

(d)  Watson  v.  MarjoHbanks,  17  Feb.  1837, 
16  Sh.  686. 

(e)  Johnston  v.  Johnston,  9  June  1840, 
2  D.  1088. 

(/)  Thomson  v.  ScovgaU,  12  Sh.  910; 
81  Aug.  1835,  2  S.  &  M'L.  805;  Proven 
v.  Proven,  14  Jan.  1840,  2  D.  298 ;  Balfour 
v.  Balfour,  20  Jan.  1864,  2  Macph.  467. 

(g)  Scheniman  v.  Wilson,  26  June  1828, 
6  Sh.  1019;  Shaw  v.  Shaw,  6  Sh.  1149; 
Kennedy  v.  Crawford,  20  July  1841,  3  D. 
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1264.  In  conclusion,  where  there  are  no  objects  answering  the 
designation  at  the  death  of  the  testator,  but  a  possibility  of  children 
being  born,  the  provision  is  considered  to  be  in  favour  of  children 
naacituri,  and  the  trust  must  be  kept  up  during  the  lifetime  of  the 
parent  to  await  the  event  of  the  birth  of  issue.  (A)  But  where  there 
was  no  probable  expectation  of  issue,  the  Court  has  authorised  the 
payment  of  the  interest  of  the  fund  to  a  conditional  institute,  on 
caution  to  repeat  in  the  event  of  issue  of  the  designated  class  com- 
ing into  existence,  (i)  And  where  a  legacy  is  held  to  be  for  behoof 
of  all  the  children  of  a  person  named,  and  from  the  age  of  the 
mother  there  is  no  prospect  of  any  addition  being  made  to  the 
family,  the  children  in  existence  (and  in  whom,  as  we  have  seen, 
a  right  is  vested)  are  entitled  to  payment  upon  finding  security,  or, 
if  the  Court  think  fit,  upon  a  personal  undertaking  to  account  to 
the  children  who  may  be  born  after  the  distribution  of  the  estate,  (k) 

1265.  With  respect  to  the  destination  of  the  intermediate  in- 
come of  the  subject  of  the  bequest,  where  there  are  no  objects  in 
existence  at  the  period  of  distribution,^)  it  is  now  settled  that,  in 
the  absence  of  any  special  destination,  the  income  follows  the  prin- 
cipal and  falls  to  be  accumulated  for  the  purposes  of  the  trust,  (m) 


CHAP.  XXXVI II. 

Where  no  child- 
ren in  existence 
at  testator's 
death,  provision 
held  to  apply  to 
children  naset- 
turi. 


In  such  cases 
the  income  falls 
to  be  accumu- 
lated with  the 
principal. 


1 266.  The  condition  of  payment  at  majority 
has  been  held  not  inconsistent  with  vest- 
ing in  the  class ;  Moitlond  v.  Ml  Dermoid, 
28  D.  736 ;  see  also  Matthew  v.  Scott,  21 
Feb.  1844,  6  D.  718.  In  England  the  old 
rule  was,  that  wherever  the  period  of  dis- 
tribution was  postponed  until  the  attain- 
ment of  a  given  age  by  the  children,  the 
gift  would  apply  to  those  who  were  living 
at  the  death  of  the  testator,  or  who  might 
come  into  existence  before  the  first  child 
attained  that  age ;  but  the  tendency  of  the 
later  decisions  appears  to  be  in  favour  of 
including  all  the  children  who  attain  the 
age,  and  this  construction  generally  pre- 
vails in  the  case  of  destinations  containing 
other  elements  of  contingency ;  2  Jarman 
on  Wills,  8d  ed.  p.  146-164. 

(h)  Scott  v.  Scott,  7  Feb.  1848, 5  D.  620; 
Martin's  Tre.  v.  Milliken,  24  Dec.  1864,  8 
Macph.  826. 

(*')  Blackwood  v.  Blackwood '«  Tre.,  11 
June  1883,  11  Sh.  699.  This  judgment, 
for  which  it  is  difficult  to  find  a  principle, 
was  not  allowed  to  pass  without  an  ener- 
getic protest  on  the  part  of  Lord  Meadow- 
bank,  who  declared  that  the  Court  had  as 
much  right  to  order  the  money  to  be  paid 
to  the  Clerk  at  the  table  as  to  a  person  in 

VOL.  I. 


whom  no  right  had  legally  vested.  His 
Lordship  observed,  with  reference  to  Scheni- 
mans  case,  that  the  person  to  whose  issue 
the  legacy  was  given  was  a  female,  and 
after  a  certain  age,  it  was  certain  there 
could  be  no  issue ;  but  that  as  to  a  male 
there  was  no  such  rule. 

(k)  Scheniman  v.  Wilton,  26  June  1868, 
6  Sh.  1019 ;  Shaw  v.  Shaw,  6  Sh.  1149. 

(I)  Upon  a  cognate  question,  i.e.,  the  des- 
tination of  the  income  accruing  in  the  in- 
terval between  the  births  of  the  eldest  and 
the  youngest  child  (where  the  parent  has 
not  a  life  interest),  there  does  not  appear 
to  be  any  distinct  authority  in  the  law  of 
Scotland.  In  England  it  was  ruled,  in  an 
early  case  (and  the  decision  is  clearly  cor- 
rect in  principle),  that  the  children  in  ex- 
istence take  the  whole ;  those  subsequently 
born  not  being  entitled  to  share  in  tho 
bygone  income;  Shepherd  v.  Ingram,  Amb. 
448.  The  rule  is  also  recognised  in  Scott 
v.  E.  of  Scarborough,  1  Beav.  164 ;  Main- 
waring  v.  Beevor,  8  Hare,  44 ;  Ellis  v.  Max- 
well, 12  Beav.  104. 

(m)  Pursell  v.  Elder,  24  March  1866, 
4  Macq.  992,  and  case  of  Gencry  v.  Fitz- 
gerald, Jacob,  468,  thero  cited;  Scott  v. 
Scott,  supra.    The  interlocutor  bears  that 
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chap,  xxxnii.  The  case  of  Puraett  v.  Newbigging,  in  which  this  doctrine  was  esta- 
blished, applies  to  heritable  estate  as  well  as  to  the  residue  of  per- 
sonalty. (»)  Questions  of  this  kind  cannot  often  occur  in  relation 
to  bequests  to  children,  seeing  that  the  interest  of  the  fund  is  most 
commonly  given  to  one  of  the  parents  at  whose  death  the  money 
or  Bubject  vests  in  possession.  In  the  case  of  a  pecuniary  legacy 
to  children  unborn,  as  the  sum  of  money  actually  given  would  not 
vest  until  the  birth  of  the  child,  it  would  most  probably  be  held 
that  the  interest  of  the  fund  set  apart  for  payment  of  the  legacy 
should  fall  into  the  residue,  (o) 


Statement  of  the 
question. 


Whether  the 
right  of  issue 
succeeding  as 
conditional  in- 
stitutes may  vest, 
while  that  of 
the  co-legatees 
is  suspended. 


SECTION  IV. 

CONDITIONAL  INSTITUTION  OF  CHILDREN— WHETHER  THE  RIGHT 
18  CONTINGENT  ON  SURVIVANCE  OF  THE  PERIOD  OF  DISTRI- 
BUTION. 

1266.  Clauses  of  conditional  institution  of  children  or  issue,  on 
the  failure  of  the  parents,  have  given  rise  to  two  interesting  gene- 
ral questions.  One  of  these — the  question  whether,  or  in  what  cir- 
cumstances, issue  can  be  admitted  to  participate  under  a  clause 
of  survivorship — is  discussed  in  a  subsequent  chapter,  in  relation 
to  clauses  of  survivorship.  The  other  is  the  question  stated  in  the 
title  of  this  section. 

1267.  Questions  of  the  vesting  of  family  provisions  arising  in 
the  Courts  of  Scotland  are  usually,  and  perhaps  too  exclusively,  con- 
sidered with  reference  to  the  question,  at  what  time  the  right  vests 
under  the  terms  of  the  provision  ?  The  possibility  that  the  interests 
of  different  members  of  a  family,  taking  under  the  same  provision, 
may  vest  at  different  times,  or  that  one  member  may  take  a  vested 
right  while  the  interest  of  the  others  is  contingent,  appears  to  have 


the  trustees,  having  been  directed  "  to  in- 
vest and  hold  the  fee  of  one-half  of  the 
residue  for  behoof  of  certain  parties,  who 
are  described  as  the  heirs  of  the  bodies  of 
E.  H.  and  T.  H.,  whom  failing,  the  sub- 
stitutes mentioned  in  the  settlement,  .  .  . 
and  these  parties  not  being  at  present  in 
existence,  and  their  existence  being  still 
a  matter  of  contingency,  the  said  half  of 
the  funds  .  .  .  ought  in  the  meanwhile 
to  be  retained  and  held  by  the  trustees  for 
behoof  of  such  parties  in  the  event  of  their 
existence ;"  5  D.  629. 

(n)  Lord  Weetbury's  judgment,  how- 
ever, is  partly  founded  on  the  circumstance 
that  the  real  and  personal  estates  were 
blended  into  one  mass,  and  were  therefore 


(as  in  most  questions  on  the  distribution 
of  mixed  estate)  subject  to  the  same  rules 
as  a  residue  composed  exclusively  of  per- 
sonalty. See  the  judgment,  4  Macq.  993. 
In  the  law  of  England,  it  would  seem  that 
the  intermediate  rents  of  real  estate  de- 
vised separately  from  the  personalty  would 
devolve  to  the  heir-at-law;  2  Jarman  on 
Wills,  8d  ed.  p.  155. 

(o)  In  the  case  of  Edmund*  v.  Waugh, 
L  R.1  Eq.  418,  the  income  of  a  fund  be- 
queathed to  certain  children,  and  payable 
at  majority,  accruing  prior  to  the  birth  of 
a  child,  was  held  to  fall  into  residue.  The 
income  accruing  during  the  period  of  mi- 
nority vested  in  the  child  under  the  terms 
of  the  will. 
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escaped  attention.     Yet,  on  principle,  it  seems  clear  that,  where  qhap.  xxxvm. 
the  vesting  is  suspended  solely  in  consequence  of  a  clause  of  sur- 
vivorship or  other  contingent  destination,  if  the  contingency  ceases 
with  respect  to  one  of  the  shares  of  the  provision,  the  right  to  that 
share  ought  to  vest,  although,  as  regards  other  shares,  the  vesting 
may  be  suspended.     Such  a  case  may  easily  arise  under  the  com- 
mon destination  to  a  plurality  of  persons  or  the  survivors  of  them 
(at  the  expiration  of  a  liferent),  and  to  the  children  of  such  as  may 
die  leaving  issue.     Here,  it  will  be  observed,  the  condition  of  sur- 
vivorship does  not  apply  to  the  gift  in  favour  of  the  children  of  the 
deceasing  legatees,  but  only  to  the  gift  to  the  original  or  first  in- 
stituted legatees.     Under  such  a  form  of  destination  there  is  no 
element  of  contingency  to  prevent  the  children  of  an  original  lega- 
tee from  acquiring  a  vested  interest,  at  his  death,  in  his  original 
share  ;  and  there  is  no  reason  for  postponing  the  claims  of  children 
then  existing  to  the  date  of  the  death  of  the  liferenter.     It  is  re- 
markable that  this  point  should  never  have  been  raised  in  our 
courts,  while  in  England  it  has  given  rise  to  a  multitude  of  con- 
flicting decisions.    The  point  is  now  finally  settled  in  favour  of  the 
theory  of  immediate  vesting  by  a  judgment  of  the  House  of  Lords. 

1268.  The  case  to  which  we  refer,  is  that  of  Martin  v.  Hoi-  Question  deter- 
gcdey(p)  on  appeal  from  the  present  Master  of  the  Rolls.   The  appeal  Sanative  by 
was  taken  for  the  purpose  of  obtaining  an  authoritative  decision  on  ££&  to^artm 
the  principle  of  the  question  which  has  been  stated,  the  authorities  on  v-  Rotate. 
either  side  being  very  numerous  and  nearly  equally  balanced.    The 
question  related  to  the  vesting  of  the  residue  of  a  trust-estate  un- 
der the  following  destination, — "  And  as  to  the  rest,  residue,  and  re- 
mainder of  my  said  trust-estate  and  effects,  in  trust  to  pay  over  the 
annual  proceeds  thereof  unto  my  dear  wife,  S.  J.,  for  and  during 
the  term  of  her  natural  life ;  and  from  and  immediately  after  her 
decease,  to  distribute  and  divide  the  whole  of  my  said  residuary 
estate  and  effects  unto  and  among  such  of  my  four  nephews  and 
nieces  (naming  them),  as  shall  be  living  at  the  time  of  her  decease, 
in  equal  shares  and  proportions  as  tenants  in  common,  and  not  as 
joint  tenants ;  but  if  any  or  either  of  them  should  then  be  deady  leav- 
ing issue,  then  it  is  my  will  and  meaning  that  such  issue  shall  be 
entitled  to  their  father's  or  mother's  share,  but  in  equal  proportions." 
Three  of  the  nephews  died  in  the  lifetime  of  the  testator's  widow, 
the  tenant  for  life,  two  of  them  without  ever  having  had  a  child, 
one  of  them  leaving  a  daughter.     This  daughter  likewise  died  be- 
fore the  widow,  and  the  question  was,  whether  her  personal  repre- 
sentative was  entitled  to  a  share  in  the  distribution,  on  the  footing 

(p)  Martin  v.  Holgate,  1  June  1866,  1  Law  Rep.  Eng.  Ap.  p.  175. 
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Opinions  of 
Lords  Crmn- 
worth  and 
Chelmsford. 


chap.  xixTim.  ^a^  ffaQ  foqfc  a  vested  interest  by  survivance  of  her  parent.  Lord 
Romilly  held  that  she  did  not  take  a  Tested  interest,  but  recom- 
mended an  appeal  to  settle  the  conflicting  decisions  on  the  ques- 
tion ;  and,  on  appeal,  the  Lords  were  unanimously  of  opinion  that 
the  order  of  the  Master  of  the  Bolls  should  be  reversed.  The  ratio 
of  the  ultimate  decision  appears  to  be  applicable  to  destinations  in 
trust-settlements  in  the  Scotch  form ;  and  there  can  be  little  doubt 
that  it  would  be  held  binding  in  any  similar  case  originating  in  the 
Courts  of  Scotland. 

1269.  Lord  Cranworth,  after  alluding  to  the  argument  which 
was  maintained  on  the  special  terms  of  the  will,  "  if  any  of  them 
should  then  be  dead,"  which  were  supposed  to  have  reference  to  the 
period  of  distribution,  observed,  that  the  inference  deduced  from 
this  expression  was  "  encountered  by  another  rule,  namely,  that  we 
are  never  to  construe  a  gift  as  contingent  unless  the  context  re- 
quires us  to  do  so,  and  it  is  very  difficult  to  say  that  in  this  case 
there  is  any  such  necessity.  When  we  speak  of  a  person  having 
died  leaving  a  child  or  children,  we  mean  leaving  a  child  or  child- 
ren at  his  death ;  .  .  .  and,  if  that  be  so,  it  is  hard  to  say  that 
any  difference  is  to  arise  from  the  circumstance  that  the  words  are 
not  '  shall  then  have  died  leaving  issue/  but  c  shall  then  be  dead 
leaving  issue/  "  The  authorities  being  equally  balanced,  his  Lord- 
ship moved  the  House  to  declare  that  the  child  took  a  vested  in- 
terest.^) Lord  Chelmsford  was  of  the  same  opinion.  He  observed : 
"  The  Master  of  the  Rolls  says,  '  The  testator  did  not  intend  by 
these  expressions  to  substitute  a  dead  person  for  a  dead  person/ 
But,  with  submission  to  his  Lordship,  this  is  not  the  correct  mode 
of  dealing  with  the  question.  It  does  not  appear  that  the  testator 
had  at  all  contemplated  the  event  of  the  death  of  a  child  surviving 
a  nephew  or  niece,  and  dying  in  the  lifetime  of  the  tenant  for  life ; 
and  therefore  he  made  no  provision  for  it.  .  .  .  The  words 
'  leaving  issue '  must  necessarily  apply  to  the  period  of  the  death  of 
the  nephews  or  nieces,  and  not  to  the  death  of  the  tenant  for  life ; 
because  it  forms  part  of  the  compound  events  connected  with  the 
nephews  and  nieces,  upon  the  happening  of  which  the  gift  to  the 
children  is  to  take  effect.  w(r) 

1270.  Lord  Westbur/s  opinion  also  proceeds  upon  principles  of 
construction  which  are  of  general  application,  and  in  no  way  pecu- 
liar to  the  jurisprudence  of  England.  He  says,  "  The  testator  be- 
queaths his  residuary  estate  to  his  wife  for  life,  and  then  to  such 
of  his  nephews  and  nieces  as  should  be  living  at  the  death  of  the 
tenant  for  life.     This  form  of  gift  is  contingent,  and  vests  in  such 

(q)  1  Law  Rep.  Eng.  Ap.  186.  (r)  Id.  p:  187. 
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of  the  nephews  and  nieces  as  shall  be  living  when  the  tenant  for  chap,  ravm. 
life  dies.  To  this  bequest  the  testator  adds  another,  in  favour  of 
the  issue  left  by  any  nephew  or  niece  who  may  predecease  the 
tenant  for  life.  This  last  is  an  independent  bequest.  .  .  .  Ac- 
cording to  its  plain  effect  and  meaning,  unless  that  meaning  be 
altered  by  the  implication  of  additional  words,  the  issue  living  at 
the  death  of  a  nephew  or  niece,  who  may  predecease  the  tenant  for 
life,  take  an  immediate  vested  interest  in  that  share  which  would 
have  been  taken  by  the  parent,  if  he  or  she  had  been  living  at  the 
time  of  distribution.  The  interest  of  the  issue  is  vested  and  imme- 
diate, although  the  amount  of  the  share  is  uncertain  until  the  death 
of  the  tenant  for  life.M(«) 

section  v. 

DESTINATION  OVER,  AS  REFERRING  TO  DEATH  WITHOUT  HA  VINO 

OR  WITHOUT  LEA  VINO  CHILDREN. 

1271.  The  question  to  be  considered  is,  whether  a  destination  pie  "without 
over,  in  the  event  of  the  liferenter  or  prior  legatee  dying  without  }"t  to  without 
issue,  means  without  having  had,  or  without  leaving  a  child  ?     In  ^^  had  * 
its  primary  meaning  the  expression,  die  "  without  issue,"  appears  to 

be  synonymous  with  childless,  and  to  refer  to  the  contingency  of 
death  without  having  ever  had  a  child ;  and  this  meaning  is  the  more 
readily  to  be  ascribed  to  it  by  reason  of  the  elliptical  nature  of  the 
expression,  and  because  the  settlor  or  testator,  by  the  omission  of 
the  word  "  leaving,"  which  is  generally  employed  in  such  provi- 
sions, may  be  supposed  to  have  intended  a  corresponding  change  in 
the  sense  of  the  clause. 

1272.  In  marriage-contract  provisions,  where  the  presumption  Examples  of 

i  .      .       .  -  .  -I*.  i  •  ,i  •      .  -i  •       i      ,      i      this  construe- 

always  is  in  favour  of  immediate  vesting,  this  is  accordingly  to  be  tfon.   Marriage- 
considered  the  proper  construction  of  the  term ;  so  that,  if  a  fund  contract  ca8eB- 
be  provided  to  the  wife  in  liferent,  and  to  the  children  of  the  mar- 
riage in  fee,  and  in  case  of  her  death  without  issue,  then  over, — the 
fee  vests  in  the  children  of  the  marriage  at  the  period  of  birth,  and 
the  conditional  institution  only  takes  effect  in  the  event  of  the  mar- 
riage being  dissolved  without  the  birth  of  a  child.(tf)   The  same  con-  Carte™  t. 
struction  was  put  upon  a  clause  of  conditional  institution  in  a  testa- 
mentary settlement,  in  the  absence  of  other  elements  having  a  ten- 
dency to  keep  the  vesting  in  suspense  during  the  existence  of  the 
life  interest,  (u)   The  provision  was  primarily  in  favour  of  the  testa- 

(«)  1  Law.  Rep.  Eng.  Ap.  188.  (u)  CarUton  v.  Thornton,  8  Macph.  514 ; 

(t)  See  opinions  in  Romanes  v.  Riddell,     July  1867,  Law  Rep.  1  Sc.  App.  282,  5 
8  Macph.  858 ;  and  Roger  son  $  Trs.  v.  Roger-     Macph.  H.L.  151. 
»ont  8  Macph.  690;  Beattie's  Trs.  v.  Cooper's 
Trt.t  14  Feb.  1862,  24  D.  619. 
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chap,  xxxrin.  tor's  daughter  in  liferent,  and  of  her  children  in  fee,  with  a  destina- 
tion over  to  nieces.     At  the  father's  death,  the  daughter  had  two 
children,  and  five  were  subsequently  born  to  her.     The  succession 
was  held  to  vest  in  the  children  at  birth.   Lord  Jerviswoode,  in  the 
note  to  his  interlocutor,  observes,(x)  "  The  subsequent  provision  for 
the  event  of  the  decease  of  the  lady  *  without  issue  of  her  body/ 
must  be  read  as  having  application  only  to  the  case  of  her  decease 
without  having  had  issue  of  her  body  capable  of  taking  the  fee 
under  the  immediately  preceding  direction."    And  this  reading  is 
confirmed  by  the  opinions  of  the  judges  of  the  First  Division  of  the 
Court,  who  say,  "  The  condition  is  not  that  she  should  die  without 
leaving  children,  but  only  that  she  should  die  without  issue.     As 
soon  as  she  had  issue,  the  contingency  in  which  the  provision  to 
the  nieces  was  to  take  effect,  was  excluded,  (y)     These  views  are 
confirmed  by  Lord  Colonsay's  opinion  on  appeal. 

Dennidoun  v.  1273.  With  this  decision  it  is  difficult  to  reconcile  an  earlier 

'  casc,(z)  where  the  circumstances  were  precisely  similar'the  destin- 
ation being  contained  in  a  will,  and  being  in  favour  of  the  truster's 
daughters,  and  their  or  her  issue  in  fee,  "  and  in  case  any  of  the 
said  daughters  shall  decease  without  issue,"  to  the  survivors.  In 
this  case  it  was  found  that  the  provision  of  survivorship  "  is  not  to 
be  understood  as  applying  only  to  the  case  of  any  of  the  daughters 
predeceasing  the  truster,  but  as  applicable  to  the  case  of  any  of 
them  dying  without  children  quandoeunque."  (a)  Perhaps  a  dis- 
tinction may  be  found  in  the  circumstance  of  the  ulterior  gift  in  the 
case  of  Dennistoun,  being  of  the  nature  of  a  right  of  survivorship ; 
for  as  in  that  case  the  gift  over  would  take  effect  at  the  death  of 
the  daughters  by  whom  the  estate  was  liferented,  it  might  naturally 
be  inferred  that  it  was  intended  to  apply  to  the  event  of  the  failure 
of  issue  before  that  time  from  any  cause  > — i.e.,  either  by  the  non- 
existence of  issue,  or  by  the  death  of  those  who  should  have  come  into 
existence.  (6) 

whether  condi-        1274.  A  legacy  to  a  person  in  liferent,  with  remainder  to  the 

of°chiMrSpn?s1011  testator's  next  of  kin  in  the  event  of  the  liferenters  "decease  with- 

dlfition  over  out  lawful  issuc>"  wa8> in  the  case  oi  Douglas  v.  Douglas,  held  to  imply 
applicable  to  the  a  conditional  institution  of  the  children  of  the  liferenter  in  the  event 

event  of  failure 
of  issue. 

(a:)  -8  Macph.  618.  a  class  of  children,  subject  to  an  annuity 

(y)  Joint  opinion  per  Lord  Curriehill,  to  their  father,  "  and  failing  any  of  them 

8  Macph.  521.  by  death  without  lawful  children,  to  the  sur- 

(z)  Dennietoun   v.   Dalgleieh,    22   Nov.  vivora,"  was  held  to  vest  at  the  death  of 

1838,  1  D.  69.  the  father,  as  the  period  when  the  class 

(a)  Interlocutor,  1  D.  72-8.  would  he  complete.    Here,  therefore,  the 

(b)  In  the  case  of  Kennedy  v.  Crawford^  words  were  impliedly  read  as  equivalent 
20  July  1841,  3  D.  1266,  a  destination  to  to  "  without  leaving  issue," 


^r^r 


DISPOSITIONS  AND  BEQUESTS  TO  CHILDREN. 


663 


of  his  dying  leaving  issue  him  surviving,  (c)  A  somewhat  different  chap,  xxxvm. 
principle  of  interpretation  was  recognised  in  the  case  of  L'Amy  v. 
Nicolson's  Tr8.y(d)  where  a  declaration — that  in  the  event  of  the 
truster's  residuary  legatees,  or  either  of  them,  "  having  no  children, 
or  having  children  who  shall  not  survive  their  parent,"  then  his  or 
her  interest  should  be  limited  to  the  liferent  enjoyment  of  the  money, 
— was  held  not  to  have  the  effect  of  preventing  the  acquisition  of  a 
vested  interest  by  one  of  the  residuary  legatees  who  had  children  at 
the  time.  In  this  case  there  was  no  prior  life  interest  necessitating 
a  suspension  of  payment. 

1275.  Clauses  referring  to  the  death  of  a  legatee  tvitJiout  leaving  Words  "without 
issue,  obviously  apply  to  failure  by  non-existence  as  well  as  by  death  £3*  failure 
before  the  period  of  vesting,  (e)  and  the  only  question  that  can  arise  jjjf^^r*1108 
upon  their  construction  is  as  to  the  period  within  which  the  failure  ^to- 
must  take  place  to  entitle  the  conditional  institute  to  take  under  the 
destination^/)     But  where  the  words  were  "and  failing  the  said 

E.  M.,  and  children  of  the  said  J.  M.,  by  death  before  the  said  J. 
M. ,"  it  was  observed  that  the  destination  introduced  by  these  words 
would  not  take  effect  in  the  event  of  the  non-existence  of  children 
of  the  person  designated.  (?) 

SECTION  VI. 
PROVISIONS  TO  YOUNGER  CHILDREN. 

1276.  In  the  construction  of  provisions  to  "  younger  children,"  "Younger" 
the  popular  signification  of  the  term,  as  comprehending  the  mem-  JSemingVun- 
bers  of  the  family  not  provided  for,  so  far  prevails  and  controls  the  ¥*<"****&• 
literal  import  of  the  language  of  the  gift,  that  it  is  understood  to 

apply  to  children  who  do  not  take  the  family  estate,  whether  younger 
or  not,  to  the  exclusion  of  a  child  taking  the  estate,  whether  elder 
or  not.  (A)  "  The  English  cases,"  said  Lord  St  Leonards  in  Dickson 
v.  Dick8on,(i) — "  and  the  Scotch  cases  are  to  the  same  effect, — have 


(c)  Douglas  ▼.  Douglas,  21  Deo.  1843,  6 
D.  318. 

(rf)  L'Amy  v.  NicoUorit  Tr*.,  6  Dec. 
I860,  18  D.  240. 

(«)  The  words  "  failing  children  "  obvi- 
ousl y  include  the  case  of  a  failure  by  death 
as  well  as  by  non- existence;  Romanes  v. 
Riddell,  18  Jan.  1865,  3  Macph.  848  (see 
the  destination,  p.  849) ;  Oram's  Tr.  v. 
Anderson's  Tr.,  1  Feb.  1866,  4  Macph. 
336 ;  Wright  v.  Ogilvie,  9  July  1840,  2  D. 
1867,  1868. 


(/)  The  chief  difficulty  occurs  where 
the  period  of  payment  is  arbitrarily  post- 
poned, e.g.,  without  a  life  interest  being 
given  to  the  person  on  whose  death  the 
payment  is  to  take  place,  as  in  Ferrie  v. 
Ferrie,  23  Feb.  1849,  11  D.  704,  and  Bal- 
four v.  Balfour.  20  Jan.  1864, 2  Macph.  467. 

(g)  Martin's  Trs.  v.  Milliken,  8  Macph. 
832,  per  Lord  J.-C.  Inglis. 

(A)  2  Jarman  on  Wills,  8d  ed.  p.  188 ; 
Dickson  v.  Dickson,  infra. 

(•)  Dickson  v.  Dickson,  13  June  1864,  1 
Macq.  729,  734  (slightly  abridged). 
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CHAP.  XUTTII, 


Role  not  re- 
stricted, as  in 
England,  to 
parent*!  provi- 
liona. 


Whether 
"younger"  in- 
cludes an  eldest 
son  who  stands 
excluded  by  the 
entail  from  the 
succession. 


established  beyond  all  controversy,  that  if  younger  children  as  a 
class  are  intended  to  be  provided  for,  they  who  really  stand  in  the 
position  of  younger  children,  although  they  may  be  elder  children 
one  or  more  of  them  by  birth,  yet  are  within  the  provision.  There 
may  be  half-a-dozen  daughters  born  in  a  family,  and  then  a  son. 
The  estate  is  limited  to  the  son,  and  provision  has  to  be  made  for 
the  younger  children.  Speaking  with  reference  to  the  estate,  those 
are  younger  children  who  do  not  take  the  estate,  and  who,  because 
of  their  inferiority  to  the  head  of  the  family,  are  regarded  by  the 
law  as  the  younger  branches."(&) 

1277.  It  would  appear  that  in  England  the  rule  under  considera- 
tion is  confined  to  parental  provisions,  and  provisions  by  persons 
taking  upon  them  the  office  of  a  parent.  (I)    This  qualification  or 
restriction  of  the  rule  could  not  be  admitted,  with  reference  to  the 
decisions  of  the  Scotch  Courts,  without  giving  to  the  expression, 
parental  provision,  a  signification  so  extensive  as  virtually  to  in- 
clude provisions  by  relations  of  any  degree  in  favour  of  the  younger 
6on8  and  daughters  of  proprietors  of  landed  estates.    Cases  may  in- 
deed be  figured  in  which  the  expression  younger  children  would  be 
construed  according  to  the  strict  signification  of  the  term,  as,  if  a 
person  should  leave  a  legacy  or  estate  expressly  to  the  eldest  child 
of  a  family,  and  another  to  the  younger  children  ;  but  in  such  cases, 
if  there  be  any,  it  will  be  found  that  the  criterion  of  construction  is 
the  intention  of  the  testator,  as  deduced  from  the  general  scheme  of 
his  dispositions,  and  by  no  means  from  his  relationship,  real  or  as- 
sumed, towards  the  family. 

1278.  From  the  principle  of  interpretation  which  has  been 
affirmed,  it  would  seem  to  follow,  that  where  a  provision  is  settled 
upon  "  younger  children"  by  a  person  having  power,  and  in  terms 
which  clearly  vest  the  gift  in  the  family,  the  eldest  son  would  be 
entitled  to  a  share  of  the  provision  in  the  event  of  his  not  succeed- 
ing to  the  family  estate. (m)    But  this  conclusion,  legitimate  as  it 


(k)  It  is  scarcely  necessary  to  add  that 
we  do  not  here  treat  of  the  construction  of 
terms  denoting  order  of  birth,  such  as  "eld- 
est," "  younger,"  etc.,  when  used  as  words 
of  destination  in  settlements  of  heritable 
estate.  Upon  this  subject,  reference  is 
made  to  the  concluding  part  of  chapter  85, 
sect.  2.  It  is  explained  by  Jarman  (vol. 
2,  p.  191),  that  in  England,  also,  the  popu- 
lar construction  of  the  term  younger  child- 
ren is  confined  to  pecuniary  provisions,  and 
is  not  applied  to  devises  of  lands. 

(I)  2  Jarman  on  Wills,  8d  ed.  190.  But 
according  to  Lord  St  Leonards  (Powers, 


7th  ed.  271),  the  distinction  is  not  much 
regarded  at  the  present  day ;  and  it  will 
be  observed  that  the  rule  is  laid  down  with- 
out qualification  in  his  Lordship's  opinion, 
cited  supra,  }  1776.  In  the  case  of  gifts  by 
strangers,  the  Court  looks  to  the  intention 
of  the  granter ;  Livuay  v.  Livuay%  18  Sim, 
88,  2  H.  L.  C.  419. 

(m)  The  heir  in  possession  is  held,  on 
this  view,  to  be  entitled  to  provide  for 
daughters,  in  the  event  of  the  estate  pass- 
ing to  heirs-male  in  a  different  line :  14 
D.  488,  per  Lord  J.-C.  Hope. 
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may  be  in  the  general  case,  must  yield  to  the  expression  of  a  con-  chap,  xxxvht. 
trary  intention.     For  example,  in  the  case  of  Cruickshank's  Trs.  v. 
Crutckshank,(n)  the  truster,  by  his  antenuptial  contract,  upon  the 
narrative  that  his  eldest  son  would  be  sufficiently  provided  for  out 
of  an  estate  in  the  West  Indies,  bound  himself  to  secure  and  to 
make  payment  to  any  other  child  or  children  who  might  be  pro- 
created of  the  intended  marriage,  of  certain  sums  therein  specified  ; 
and  further,  in  the  event  of  anything  happening  by  which  the  eld- 
est son  "  might  be  unprovided  for,  or  deprived  of  the  succession  as 
aforesaid/'  the  truster  bound  himself  to  provide  and  secure  "  to 
such  son  an  estate  or  provision  in  money  equal  at  the  least  to  the 
other  provisions  hereby  made  for  any  one  of  the  other  children  of 
the  intended  marriage."    It  was  held  by  Lord  Anderson,(o)  upon 
the  terms  of  the  contract,  that  the  intention  of  the  truster  was  not 
to  give  his  eldest  son  any  share  or  interest  in  the  fund  set  apart  for 
the  younger  children,  but  to  give  him  acclaim  on  his  general  estate 
for  a  provision  equal  in  amount  to  the  fortune  received  by  any  of 
his  brothers  or  sisters,  and  to  this  judgment  the  Court  adhered. 
But  even  if  we  admit  the  title  in  equity  of  the  eldest  son  to  a  share 
of  the  younger  children's  provision  in  cases  where  he  does  not  in- 
herit, it  is  clear  that  this  equity  will  not  extend  to  the  case  where 
the  succession  actually  opens  to  him,  but  where  the  free  estate  is 
exhausted  by  the  younger  children's  provisions ;  and  accordingly, 
in  such  a  case,  it  was  held  that  the  heir  did  not  take  any  interest 
under  the  provision,  either  by  way  of  institution  or  by  survivor- 
ship. (;>) 

1279.  Under  a  general  power  to  make  provision  for  the  younger  Construction  of 
children  of  heirs  of  entail,  it  was  held  that  an  heir  might  appoint  ^aTf™  younger 
to  the  younger  children  of  his  son  and  heir-apparent,  (g)    But  under  ^d^"din 
a  power  in  the  ordinary  terms,  an  heir  of  entail  is  not  entitled  to  grandchildren, 
carve  out  of  the  fund  a  succession  of  interests  in  liferent  and  fee 
for  the  benefit  of  his  descendants,  (r)    Where  provisions  are  granted 
to  daughters  or  younger  children,  without  mention  of  their  heirs, 
the  conditio  si  sine  liberis  is  held  to  qualify  the  grant,  and  the  issue 


(n)  Cruickshank's  Trs.  v.  Cruickshank,  4 
Nov.  1868, 16  D.  7. 

(o)  16  D.  14,  note. 

(p)  Russell  v.  Russell,  25  Feb.  1885, 18 
8h.  661. 

(q)  Earl  of  Wemyss  v.  Trail,  28  Nov. 
1810,  F.C. ;  SmolUt's  case,  cited  in  case  of 
Wemyss,  16  F.C.  48,  note.  See  chapter  61 
(Powers  of  appointing  Provisions). 

(r)    Viscountess  Strathallan  v.  Duke  of 


Northumberland,  20  May  1840,  2  D.  841. 
But  see  Orierson  v.  Orierson,  12  Dec.  1848, 
6  D.  208,  where  a  bond  of  provision,  granted 
under  the  powers  of  the  Aberdeen  Act,  was 
held  not  to  be  invalid  by  reason  of  its  being 
granted  in  satisfaction  of  the  father's  obli- 
gation, previously  undertaken,  to  pay  a 
sum  of  money  to  his  daughter's  marriage- 
contract  trustees,  to  be  by  them  applied  to 
her  liferent  use,  and  to  her  issue  in  fee. 
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chap,  myih.  succeed  to  their  parents'  share  in  preference  to  the  surviving  child- 
ren.^) 
import  of  the  1280.  Powers  given  to  heirs  of  entail  are  usually  expressed  in  the 

expression  *       m        %  ••  i-ii 

"other  than  the  form  of  a  faculty  to  grant  provisions  to  younger  children  other  than 
■ucceed."  the  heir  entitled  to  succeed  to  the  entailed  estates,  a  form  of  expres- 

sion which,  by  making  the  exclusion  from  the  benefit  of  the  provi- 
sion contingent  upon  the  succession  to  the  estate,  obviates  any  am- 
biguity resulting  from  the  use  of  the  word  younger  in  the  event  of 
the  estate  accruing  to  a  daughter  or  eldest  surviving  son.(£)     But 
this  very  expression  may  become  itself  a  source  of  ambiguity,  if 
eventually  the  estate  should  devolve  under  the  destination  to  an 
heir  who  is  not  a  descendant  of  the  granter  of  the  provision.     In  a 
case,  already  cited,  where  the  power  was  given  to  be  exercised  in 
favour  of  younger  children  "  other  than  the  heir  in  the  said  lands,9 
and  the  heir  in  possession  had  two  children,  a  son  and  a  daughter, 
neither  of  whom  succeeded,  it  was  held  in  the  Court  of  Session  and 
in  the  House  of  Lords,  that  the  phrase,  "  children  other  than  the 
heir,"  was  a  relative  expression  applicable  to  the  case  of  a  family 
in  which  there  was  a  child  who  was  the  heir,  and  that  a  bond  of 
provision  granted  in  favour  of  the  children  in  question,  was  invalid 
in  relation  to  both  of  them.(u) 

1281.  In  the  case  just  cited,  it  is  evident,  upon  the  construction 
adopted  by  the  judges,  that  the  power  was  contingent  upon  the  cir- 
cumstance of  the  estate  descending  to  a  member  of  the  family  of  the 
person  appointing.  Another  example,  of  a  contingency  affecting 
younger  children's  provisions,  is  presented  in  the  case  where  a  pro- 
prietor, having  no  sons,  settles  his  estate  upon  his  eldest  daughter, 
/ailing  heirs-male  of  his  body,  under  burden  of  provisions  to  younger 
daughters.  In  such  a  case,  the  birth  of  a  son  destroys  both  the  des- 
tination and  the  provision  consequent  upon  it.  (a)  A  provision  to  a 
younger  child,  according  to  the  English  authorities,  is  not  contingent 


Construction  of 
provisions 

£  anted  to 
lighters  "fail 
tng  heirs-male 
of  the  body." 


(«)  Wilkie  y.  Jackson,  9  July  1886,  14 
Sh.  1 1 21 .  So  also,  a  posthumous  child  was 
found  to  have  right  to  a  share  of  a  provi- 
sion granted  to  children  nommatim;  Olir 
phant  v.  Oliphant,  1794,  Bell,  Fol.  Ca.  126, 
6  Br.  Sup.  648. 

(t)  Where  a  provision  by  a  stranger  to 
children,  limited  in  these  terms,  became 
due  in  the  lifetime  of  the  parent,  the  ex- 
clusion was  held  to  apply  to  the  eldest  son 
and  heir-presumptive ;  Clarke  v.  Clarke,  18 
Dec.  1882, 11  Sh.  220. 

(«)  Dickxm  y.  Dickson,  18  D.  1291,  14 
D.  482 ;  18  June  1864,  1  Macq.  729. 


(z)  MitcheUon  v.  MitcheUon,  16  Nov. 
1820,  F.C. ;  Cochran  v.  Patereon,  6  June 
1824,  8  Sh.  109,  N.E.  72.  In  the  case  of 
H.  M.  Advocate  v.  Drummond,  8  April 
1768,  6  Pat  692,  a  provision  of  large 
amount  to  daughters  was  held  to  be  limited 
by  the  context  to  the  event  of  the  estate 
passing  out  of  the  family  under  the  desti- 
nation to  heirs-male ;  see  also  Murray  v. 
Murray,  1744,  Elch.  "  Mutual  Contract/* 
No.  21 ;  Muirkead  v.  Dickson,  1764,  Elch. 
"Provision  to  Heirs,"  No.  20;  Somrner- 
ville  v.  Scott,  1761,  M.  2969. 
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on  there  being  more  than  one  in  the  family,  but  is  payable  to  an  chap,  xnrm. 
only  child,  (y) 

1282.  Where  a  provision  was  expressed  to  be  in  favour  of  child-  Heir  entitled  to 
re«,  without  the  qualifying  word  younger,  it  was  found  that  the  pJjSn*^"1 
eldest  son,  who  had  accepted  a  disposition  of  the  landed  estate  from  heritawe°e^tate 
his  father,  was  not  thereby  excluded  from  a  claim  to  a  share  of  the  unless  explicitly 
provision  in  the  character  of  a  child  of  the  marriage.  (25)     A  greater 
latitude  of  construction  has  been  admitted  in  reference  to  provi- 
sions in  favour  of  daughters.     On  the  one  hand,  a  daughter  who 

did  not  succeed  was  held  entitled  under  a  clause  binding  the  heir 
to  pay  a  certain  sum  to  the  daughters  and  heirs-female  of  the  gran- 
ter  ;(a)  on  the  other,  an  eldest  daughter's  son,  to  whom  the  landed 
estate  was  eventually  disponed,  was  not  allowed  to  claim,  as  repre- 
sentative of  his  mother,  a  share  of  a  provision  destined  to  daugh- 
ters, without  restriction.  (6) 

1283.  We  have  elsewhere  seen,(c)  that  the  words  "  eldest,"  Construction  of 
"  second,"  etc.,  when  applied  to  heirs  in  heritable  destinations,  are  «^nd/^, 
generally  construed,  not  in  the  sense  of  seniority  in  order  of  birth,  ^riMjJftha 
but  as  having  relation  to  the  first  or  second  son,  or  daughter,  as  the  succession. 
case  may  be,  capable  of  taking  under  the  designation  at  the  opening 

of  the  succession ;  and  this  construction  is  admitted,  afortiori,m  the 
construction  of  pecuniary  provisions,  of  which  the  case  of  Erskine(d) 
is  an  apt  illustration.  An  heiress  of  entail  in  possession  under  a 
deed  of  entail,  by  which  her  second  or  other  younger  son  was  called 
to  the  succession  (the  eldest  being  passed  over  because  he  was  heir 
to  a  peerage),  exercised  a  power  given  by  the  deed  to  the  heirs  of 
entail  "  to  provide  the  children  of  their  eldest  sons  marrying  during 
their  own  lives  in  such  patrimony  as  they  shall  think  proper." 
This  she  did  by  binding  herself,  in  the  marriage-contract  of  her 
second  son,  to  provide  a  patrimony  to  the  younger  children  of  the 
intended  marriage.  After  full  consideration  of  the  authorities,  and 
chiefly  in  respect  of  the  principle  of  construction  established  by 
the  Roxburghe  case,  this  was  found  to  be  a  good  appointment.  It 
was  considered  that  the  expression  "  eldest  son,"  in  the  deed  of  en- 
tail, was  intended  to  designate  the  heir  next  entitled  to  succeed  to 
the  heir  in  possession,  and  that  the  second  son  of  the  granter  of  the 

(y)  Emery  v.  England,  3  Ves.  232.  (c)    Chap.  85,  sect.  2  (Destinations  to 

(*)  Pringle  v.  Pringle,  21  Jan.  1741,  1  Heirs  of  Provision). 

Cr.  St.  &  Pat.  297.  (d)  Erskine,  Petr.,  2  Feb.  1860,  12  D. 

(a)   Watson  v.  Glass,  6  Dec.  1744,  1  Cr.  649 ;  seo  the  cases  cited  in  2  Jarman  on 

St.  &  Pat.  372.  Wills,  3d  ed.  pp.  200-208,  in  support  of 

(6)  Miller  v.  Miller,  1793,  Hume,  527.  this  construction  of  the  terms  in  provisions 

to  younger  children. 


bd  MftTTTt allied 
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ohap.  rami,  provision,  was,  quoad  her  estate,  the  eldest  son, — being  the  heir 

next  entitled  to  succeed  in  the  order  of  the  destination. 
At  what  period  1284.  With  respect  to  the  period  at  which  the  objects  of  a  gift 
the  gi/uaii  to  *°  younger  children  are  to  be  ascertained,  no  distinction  has  as  yet 
been  recognised  between  such  provisions  and  destinations  of  per- 
sonal or  mixed  succession,  (c)  The  vesting  of  the  succession  will 
therefore  fall  to  be  regulated  by  the  usual  rules,  and  will  depend,  in 
the  first  place,  on  the  consideration  whether  the  provision  is  grant- 
ed by  or  in  implement  of  a  contract  of  marriage,  or  is  of  a  testa- 
mentary character ;  and,  in  the  next  place,  upon  the  term  at  which 
it  is  made  payable,  whether  at  the  death  of  the  granter  or  upon  the 
children  respectively  attaining  majority  or  being  married.  The 
element  of  postponement  for  the  purpose  of  securing  a  liferent  does 
not  usually  enter  into  this  class  of  cases. 

(*)  8ee,  for  example,  Onoald  v.  Otwald,  20  Dec  1821, 1  Sh.  225,  NJL  215;  Bttnutt 
t.  Bwmu,  4  March  1854, 16  D.  780. 
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CHAP.  XXXIX 


CHAPTER  XXXIX. 

OF  THE  IMPLIED  CONDITION,  SI INSTITUTUS  SINE 

LIBERIS  DECESSERIT. 


1285.  Where  a  legacy  is  given  by  a  parent  to  a  child  or  grand-  condition  »' 
child,  or  to  persons  to  whom  he  stands  in  loco  parentis,  without  u^uSiemlra 
mention  of  the  legatee's  heirs,  a  presumption  arises  that  the  testa-  confined  to 

11  parental  provi- 

tor  has  overlooked  the  contingency  of  the  death  of  the  legatee,  leav-  nons. 
ing  issue ;  and  that,  if  he  had  contemplated  that  event,  he  would 
have  made  provision  for  substituting  the  children  of  the  legatee 
to  their  parent.     On  this  ground,  equity  holds  the  ulterior  right  of 
the  residuary  legatee,(a)  or  of  the  conditional  institute  to  whom  the 
legacy  may  be  given  over,  (b)  to  be  qualified  by  the  implied  condi- 
tion, si  insiitutus  sine  liberis  decesserit.(c)     The  same  condition  ap- 
plies to  the  eventual  right  of  succession  of  the  testator's  personal 
representatives,  failing  a  residuary  clause  or  other  ulterior  destina- 
tion, (d)     The  presumption  against  the  intentional  exclusion  of  the 
testator's  descendants,  although  not  absolute,  is  very  strong.     In 
the  case  of  destinations  to  collateral  relatives,  as  brothers  and  sis- 
ters, or  nephews  and  nieces,  the  presumption  is  weaker ;  and  the 
condition  does  not  apply  at  all  to  legacies  in  favour  of  cousins  or 
remoter  relatives,  to  whom  the  testator  did  not  stand  in  loco  paren- 
tis.^)   It  will  be  seen  that  the  extension  of  the  benefit  of  the  condi- 
tion to  collaterals  is  founded  on  the  assumption  that  the  collateral 
legatees  are  favoured  on  the  ground  of  relationship,  and  as  a  family. 
An  individual  legatee  in  the  collateral  line  of  relationship  is  re- 
garded as  persona  pi'cedilecta,  and  his  share  does  not  devolve  to  his 
children  in  virtue  of  the  implied  condition.     Destinations  to  natu- 

(a)   WUkie  v.  Jackton,  9  July  1886,  14  Cod.  lib.  6,  tit.  42,  1.  80  (De  fideicom.); 

Sh.  1121,  and  cases  cited  infra,  passim.  Dig.  lib.  85,  tit.  1,  fr.  102  (De  Gond.  et 

(6)   Wood  v.  Aitchuon,  1789,  M.  13,048;  Demonstr.). 
Glendirming  v.  Walker,  80  Nov.  1826,  4         (d)  Bell's  Prin.  ||  H76,  1989;  Ersk.  8, 

Sh.  287,  N.  E.  241.  8,  46,  and  Ivory's  note,  p.  825 ;  Dixon  v. 

(c)  See  the  texts  of  the  civil  law  on  Dixon,  infra. 
which  this  doctrine  is  founded,  viz.,  God.  (e)  Rhino"*  Trt.  v.  Leith,  5  Dec.  1866, 

lib.  6,  tit.  25,  1.  6  (De  Inst,  et  Subst.) ;  5  Macph.  104. 
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chap.  mix.  ral  children,  whether  of  the  testator  himself  or  of  a  member  of  his 
family,  are  not  affected  with  the  implied  condition ;(/)  nor  can  the 
benefit  of  the  condition  be  claimed  by  the  children  of  a  legatee  who 
is  called  in  the  character  of  an  heir  whatsoever  or  next  of  kin,  even 
where  that  legatee  is  a  descendant  of  the  testator,  (g)  The  benefit 
of  the  condition  has  been  held  to  accrue  to  the  eldest  son  in  tho 
case  of  a  heritable  destination,  (h) 

Reason  of  the  1286.    I.   APPLICATION  OF  THE  CONDITION. — With  One  OF  two  in- 

tiTm^andextpnt  considerable  exceptions,  these  distinctions  will  be  found  to  be  con- 
tion*  ^pUc*"  sistently  maintained  in  the  numerous  decisions  on  this  interesting 
doctrine  of  our  jurisprudence.  Provisions  to  children  or  grand- 
children are  presumed  to  spring  from  the  pietas  paterna,  and  are 
supposed  to  be  intended  for  the  benefit  of  the  grantee's  family. 
Equity  accordingly  implies  in  such  provisions  an  institution  of  de- 
scendants, whether  the  legatees  named  comprise  the  whole  of  the 
testator's  existing  issue  or  certain  individuals  only.  The  simplest 
case  is  that  of  a  bequest  of  the  testator's  property  to  his  children 
as  a  class  :  here  there  is  no  room  for  dispute  as  to  the  applicability 
of  the  condition,  apart  from  intention ;  though  the  question  may  be 
raised,  whether  the  exclusion  of  issue  was  not  intentional,  (t) 
Condition  held  1287.  The  case  of  bequests  to  individual  children  of  the  testa- 

^eSTtoan xb^"  *°r  *8  e<luaUy  ^ree  fr°m  dubiety.     Thus  in  Dixon  v.  Dixon, (J)  the 
dividual  child     testator  left  the  residue  of  his  succession,  heritable  and  moveable, 
•s  well  as  be-'    to  his  eldest  son,  who  had  a  family  at  the  date  of  the  settlement ; 
renro^ctiveiy.  and  the  son  having  predeceased  the  testator,  the  Court  sustained  a 
claim  on  the  part  of  his  children  to  the  entire  residue,  in  preference 
to  that  of  the  testator's  other  children,  to  whom  general  legacies 
had  been  bequeathed.     In  Wilkie  v.  Jachson,(h)  provisions  to  the 
testator's  daughters,  which  had  been  made  burdens  upon  their 
brother's  share  of  the  succession,  were  held  to  be  transmissible  to 
the  children  of  predeceasing  daughters,  although  one  of  the  sums 
was  expressly  destined  to  heirs  and  assignees,  while  the  rest  were 
not ;  thus  proving,  according  to  the  argument  of  the  defenders,  that 
the  contingency  of  a  failure  of  immediate  descendants  had  been 
within  the  contemplation  of  the  testator.     These  two  cases  are 
direct  authorities  for  the  proposition  that  a  legacy  or  residuary  be- 

(/)  Martin'*  Trs.  v.  MiUiken,  24  Deo.  Hume,  626;  Booth  v.  Black,  16  July  1882, 

1864,  8  Macph.  826.  6  W.  &  S.  175,  affirming  9  Sh.  406. 

(<g)  Cockburn'e  Trs.  v.  Dundas,  10  June  (/)  Dixon  v.  Dixon,  14  Sh.  988;  9  Feb. 

1864,  2  Macph.  1186.  1841,  2  Rob.  1 ;   see  Lord  Brougham's 

(h)  Grant's  Trs.  v.  Grant,  2  July  1862,  opinion,  p.  22. 

24  D.  1211 ;  and  see  Bell's  Pr.  J  1776.  (*)   Wilkie  v.  Jackson,  9  July  1836,  14 

(•)  Mags.  of  Montrose  v.  Robertson,  1788,  Sh.  1121. 
M.  6398 ;  Rattray  v.  Blair,  8  Dec.  1790, 
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quest  to  a  child  is  affected  by  the  implied  condition  si  sine  liberie,  ohap.  ixm. 
although  other  children  of  the  family  have  been  dealt  with  upon  a 
different  footing. 

1288.  The  institution  of  grandchildren  as  testamentary  heirs  Condition  held 
may  have  place  either  in  the  event  of  the  failure  of  immediate  de-  questPto  the*tes- 
scendants,  or  in  consequence  of  the  testator  having  chosen  to  re- ^drenoo^ec- 
strict  his  children's  interest  to  a  liferent,  with  remainder  to  their  ti?dy- 
issue  in  fee.     In  either  of  those  cases,  the  interests  of  predeceasing 
grandchildren  will  transmit  to  their  issue  as  conditional  institutes, 

in  virtue  of  the  implied  condition,  si  sine  liberie, — notwithstanding 
the  addition  of  a  destination  over  or  clause  of  survivorship ;  and 
whether  the  interest  consist  of  a  share  of  the  succession,  (J)  of  a 
joint  universal  legacy,(m)  or  of  a  general  legacy  to  all  the  children 
of  one  of  the  testator's  sons,  (ft) 

1289.  It  has  not  been  expressly  decided  that  the  condition  in  whether  the 
question  will  affect  a  legacy  in  favour  of  an  individual  grandchild,  ^fSS^StvT 
to  the  exclusion  of  his  brothers  and  sisters ;  but  if.  as  Lord  Glenlee  ■*  ^dividual 

7  grandchild. 

observed  in  the  case  of  Hamilton  v.  Hamilton,(o)  the  application 
of  fhe  equitable  condition  to  the  case  of  grandchildren  "  is  founded 
upon  the  obligation  to  provide  for  children  and  descendants"  we 
are  warranted  in  expressing  the  opinion,  that  the  issue  of  a  favoured 
grandchild  is  as  much  entitled  to  the  benefit  of  the  condition,  as 
the  issue  of  a  child  individually  favoured. 

1290.  With  regard  to  collaterals,  the  rule  seems  to  be  that,  in  Extension  of  the 
the  case  of  a  legacy  being  left  to  all  the  children  of  a  family  (the  £^?« ^col- 
testator  being  in  loco  parentis),  the  issue  of  any  member  of  the  UteraJ  ^^l** 

°  *  ' 1  J  •  as  a  class,  where 

family  predeceasing  the  testator  will  be  admitted  to  the  succession  testator  stands 
as  implied  conditional  institutes,  in  preference  to  the  heirs-at-law.  m  par 
The  benefit  of  the  implied  condition  was  extended,  to  the  ca6e  of  a 
legacy  to  all  the  children  of  a  nephew,  in  Wallace  v.  Wallace  ;(/>) 
and  in  the  earlier  case  of  Mackenzie  v.  Holte's  legatees,  (q)  to  the 
children  of  several  legatees,  who  appear  to  have  been  collateral  re- 
latives of  the  testator.  The  extension  of  the  doctrine  to  cousins,  in 
the  case  of  Christie  v.  Paterson,(r)  appears  to  be  of  doubtful  pro- 
priety ;  and  the  authority  of  the  case  was  denied  in  the  recent  case 
of  Bhinds  Trs.  v.  Leith.(s) 

(Z)  Thomson  v.  ScougaU,  9  July  1834,  12         (p)  Wallace  v.  Wallace,  28  Jan.  1807,  M. 

Sh.  910 ;  31  Aug.  1835,  2  S.  &  M'L.  806.  "  Clause,"  App.  No.  6 ;  Walker  v.  Walker, 

(m)    Walker  v.  Park,  20  Jan.  1859,  21  1744,  M.  10,328,  14,868. 
D.  286.  (?)  Mackenzie  v.  Holies  Legatees,  1781, 

(n)  Robertson  v.  Houston,  28  May  1858,  M.  6602. 
20  D.  989.  (r)  Christie  v.  Paterson,  6  July  1822,  1 

(o)  Hamilton  v.  Hamilton,  8  Feb.  1838,  Sh.  648,  N.  E.  498.    See  Lord  J.-C.  Inglis' 

16  Sh.  478 ;  see  487.  observations  on  this  case,  5  Macph.  111. 

(s)  Rhind"s  Trs.  v.  Leith,  5  Dec.  1866, 
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chap. mix.  1291.  In  the  case  of  Thomsons  Trs.  v.  Bobb,(t)  where  the  fc- 
Tkomam's  Tn.  youred  legatees  were  all  the  nephews  and  nieces  of  the  granter  of 
t.  BoM.  a  trust-settlement,  it  was  strenuously  maintained  that  the  doctrine 

of  implied  institution  was  inapplicable,  by  reason  of  the  destination 
having  been  conceived  in  favour  of  two  of  the  parties  nominatim, 
while  the  others  were  described  under  the  general  designation  of 
"  the  lawful  children  of  the  said  Mrs  P.  T.  or  Y.,  whether  of  a  first  or 
of  a  second  marriage,  alive  at  the  time  of  my  decease."  But  the  Court 
disregarded  this  specialty,  and  by  a  unanimous  judgment  gave  the 
children  of  two  predeceasing  nieces  the  benefit  of  the  condition ; 
Lord  Cuninghame  observing,  that  the  condition,  si  hceres  decesserit 
sine  liberis,  had  been  liberally  admitted  in  our  practice,  and  that 
the  case  before  them  was  stronger  than  the  previous  cases  of  Mac- 
kenzie, Wallace,  and  Christie. 
Condition  held         1292.  On  the  other  hand,  it  has  been  decided  that  a  legacy  to 
bequests  to  indi-  one  sister  among  several,  (u)  or  to  nephews  and  nieces  called  indi- 
of  A&mUy  co7  vidually,  to  the  exclusion  of  others  in  the  same  degree  of  relation- 
totStMSr1  flk*P>  *8  not  caPat>le  of  being  affected  by  the  implied  condition  si 
sine  liberis  decesserit  ;(x)  the  presumption  being,  that  the  bequest 
is  given  to  them  as  personce  pratdilectce,—*  presumption  which,  of 
course,  applies  a  fortiori  to  the  case  of  a  destination  to  strangers  in 
blood  or  to  the  testator's  heirs  whatsoever,  (y) 

Whether  condi-  1293.    II.   EXCLUSION  OF  THE  APPLICATION  OF  THE  CONDITION. — It 

wheretestator    Is  agreeable  to  reason,  and  has  been  settled  by  decision,  that  where 
SSwor8^     special  provision  is  made  by  the  testator  for  the  child  of  one  of  a 
event  of  a        family  of  legatees,  whose  parent  has  died  before  the  execution  of 
legatee  leaving   the  settlement,  such  child  shall  not  be  entitled  to  rank  with  uncles 
and  aunts  as  one  of  the  family.     In  this  case,  there  is  neither  the 
element  of  unforeseen  contingency,  nor  the  omission  to  provide  for 
one  in  the  favoured  degree  of  relationship,  which  are  the  two  grounds 
upon  which  the  conditional  institution  of  the  issue  is  raised  by  im- 
plication.^)    But  in  the  case  of  collateral  relatives,  the  mere  fact 
that  one  of  the  family  had  died  before  the  date  of  the  settlement 
does  not  necessarily  imply  an  exclusion  of  that  legatee's  children ; 
because  it  may  happen  that  the  testator,  in  making  his  will,  has 
overlooked  the  fact,  or  has  not  been  aware  at  the  time  who  the 
parties  are  that  occupy  the  position  of  nearest  relatives.     On  this 

6  Macph.  104,  and  case  of  Withartv.  Grant,  (y)  Black  v.  Valentine,  17  Feb.  1844,  6 

1768,  M.  2310,  there  cited.  D.  689 ;  Cockburn*  Trt.  v.  Dundas,  10  Judo 

(0  Thomson'*  Trt.  v.  Robb,  10  July  1861,  1864,  2  Macph.  1185. 

18  D.  1826.  (z)  Sturrock  v.  Bwrny,  29  Nov.  1848,  6 

(«)  Fleming  v.  Martin,  1798,  M.  8111.  D.  1 17,  see  p.  122. 

(z)  Hamilton  v.  Hamilton,  8  Feb.  1838, 
16  Sh.  478. 
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point  Lord  Moncreiff  observed,  that  he  did  not  think  it  "consistent  qhap.  xxxix. 
with  the  principles  of  human  nature  in  men  of  good  feelings,  that 
it  should  make  any  difference  in  the  view  taken,  that  a  particular 
nephew  or  niece  of  the  precise  class  favoured,  and  against  whom 
no  expression  of  disfavour  is  anywhere  found,  unhappily  had  died 
many  years  before  the  date  of  the  will."  (a) 

1294.  It  is  quite  settled  that  the  fact  of  grandchildren  being  in  omission  to 
existence  at  the  date  of  a  settlement  in  favour  of  children,  without  ^^£tkg lon 
being  mentioned  in  the  settlement,  does  not  deprive  them  of  their  ^f^notlega" 
hope  of  succession  under  the  condition  si  sine  liberis.    The  contrary  exclude  the  con- 
■was  maintained  in  the  case  of  Neilson  v.  Baillie  ;{b)  but  the  right  of 

the  children  was  established  by  a  decision  of  the  whole  Court,  after 
a  hearing  in  presence.  The  objection  was  revived  in  the  cases  of 
Christie  v.  Paterson7(c)  and  Booth  v.  Black, (d)  where  the  fact  that 
the  testator,  after  becoming  a  party  to  his  son's  marriage-contract, 
had  lived  many  years  after  the  birth  of  grandchildren  and  after 
the  death  of  his  son  without  altering  his  will,  was  much  pressed  in 
argument.  But  Lord  Brougham  gave  effect  to  the  implied  condition, 
disregarding  all  special  circumstances.  The  result  of  the  arguments 
that  have  been  raised  in  later  cases  leads  to  the  conclusion,  that  it 
is  only  in  the  case  of  an  express  provision  being  made  for  the  issue 
of  deceasing  legatees  within  the  prescribed  limits  of  relationship, 
that  such  issue  can  be  held  to  be  excluded  from  the  benefit  of  the 
doctrine  of  implied  institution,  (e) 

1295.  III.  Extension  of  the  condition  to  remoter  descend-  « Libert"  held 
ants. — In  the  event  of  a  legatee  predeceasing  the  period  of  vesting  kenrie'to^am- 
without  leaving  children,  but  leaving  a  grandchild,  it  is  not  unrea-  preh^dt*1,fder 
sonable  to  suppose  that  the  testator,  had  he  foreseen  the  event,  legatee  of  any 
would  have  instituted  the  grandchild  conditionally,  on  the  same  egree" 
ground  of  favour  to  representatives  which  has  led  to  the  recogni- 
tion of  the  doctrine  si  sine  liberis  in  the  case  of  immediate  descend- 
ants.   The  extension  of  the  doctrine  to  the  whole  of  the  representa- 
tives of  an  institute  in  the  direct  line  of  descent  has  now  received 

the  sanction  of  a  decision  of  the  Court  in  the  Outer  House ;(/)  and 
whether  we  regard  the  literal  meaning  of  the  word  "  liberi"  in  the 
language  of  the  civil  law,  as  including  the  whole  familia,  or  look 

(a)  6  D.  128.  00  Compare  Grtig  v.  Malcolm,  13  Sh. 

(b)  Neilson  v.  BaiUie,  4  June  1822, 1  Sh.  607,  with  Dixon  v.  Dixon,  9  Feb.  1841,  2 
458,  N.  E.  427.  Robinson,  1,  affirming  14  Sh.  988,  and 

(e)  Christie  v.  Pater  son,  5  July  1822,  1  Wilkie  v.  Jackson,  14  Sh.  1121.  Words  of 
Sh.  548,  N.  E.  498.  express  disinherison  will  of  conrse  nega- 

(<?)  Booth  v.  Black,  16  July  1882,  6  W.  tive  the  presumption  of  implied  institution. 
&  S.  175,  affirming  9  Sh.  406.  (/)  Thomson's  Trs.  v.  Thomson,  decided 

by  Lord  Mackenzie,  Feb.  1862. 

VOL.  I.  2u 
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ohaf.  mix,  simply  to  the  reason  of  the  maxim,  the  opinion  that  grandchildren 
of  the  institute  are  entitled  to  the  benefit  of  the  condition,  seems  to 
In?  well  founded. 

1296.  IV.  Whether  issue  tare  as  survivors  or  only  as  ori- 
ginal legatees. — The  subject  is  fully  discussed  in  the  immediately 
following  chapter,  on  survivorship,^)  from  which  it  will  be  seen 
that  the  authorities  are  not  unfavourable  to  the  claims  of  issue,  suc- 
ceeding under  the  implied  condition,  to  take  what  would  have  fallen 
to  their  parents  by  way  of  survivorship,  as  well  as  in  the  character 
of  original  legatees. 

(g)  Chapter  40,  section  2,  }  1809,  et  seq. 
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CHAPTEB  XL. 


OF   SURVIVORSHIP. 


1.    When  a  Destination  to  Survivors  m  im- 
plied. 


II.  In  what  cases  Issue  take  as  Survivors. 
III.   Words  of  Survivorship,  to  what  Period 
referable. 


SECTION   I. 


WHEN  A  DESTINATION  TO  SUBVIVOBS  IS  IMPLIED! 


1297.  The  right  of  survivorship  may  be  defined  to  be  the  con-  Express  and 
ditional  institution  of  all  the  individuals  of  a  class  who  may  survive  tion  of  survivors. 
a  certain  event,  consequent  upon  the  failure  of  those  who  may  die 
before  that  event.      Survivorship  is  either  express  or  implied. 
Where  an  interest  in  a  succession  is  given  to  certain  persons  and 
to  those  who  shall  survive  at  a  specified  period  of  time,  the  terms 
of  the  grant  denote  a  conditional  institution  of  the  legatees  surviv- 
ing the  specified  period  of  vesting,  and  no  question  of  construction 
can  arise,  (a)    Again,  where  a  legacy  or  share  of  succession  is  given 
to  a  plurality  of  persons  collectively,  without  any  words  importing  a 
severance  of  interests,  each  of  the  legatees  is  understood  to  be  in- 
stituted to  the  entire  bequest,  subject  only  to  the  condition  of  shar- 
ing it  with  any  of  the  others  in  whom  a  right  may  vest.     Under 
such  a  form  of  bequest  the  testator  is  understood  to  mean  that  any 
of  the  instituted  legatees  should  take  the  subject  in  preference  to 
his  heir-at-law.  (b) 

1298.  But  in  order  to  raise  the  implication  of  survivorship,  it  is  implied  sur- 
necessary  that  the  same  estate  should  be  given  jointly  to  the  lega-  TrS^ wL^the 
tees :  for  if  a  definite  sum  be  given  to  one  or  more  legatees,  and  the  8ft,ne  ?***  isA 

,  .  ,  .  given  jointly  to 

residue  to  the  other  or  others,  there  is  no  accrescion.    This  principle  »  plurality  of 


persons. 


(a)  There  may,  however,  arise  a  ques- 
tion on  the  terms  of  the  deed  or  will, 
whether  a  testamentary  destination  to  sur- 
vivors was  really  intended.  See  M'Millan 
v.  M'MUlan,  28  Nov.  1860,  18  D.  187  ; 


Cruickshanks  v.  Cruickshanks,  10  Dec.  1863, 
16  D.  168. 

(6)  Barber  v.  Fmdlater,  TuUoch  v.  Welsh, 
Breadalbane's  Trs.  v.  Pringle,  and  other 
cases  cited  infra. 
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Wordf  of  sur- 
vivorship pre- 
sumed to  refer 


chaftbk  xt.  is  strongly  exemplified  in  a  recent  case,(c)  where  a  truster  disponed 
certain  estate  to  his  nephew  Dr  P.,  for  his  own  use,  under  burden  of 
an  annuity  of  the  interest  of  £2000  to  a  niece,  adding,  "  in  regard 
his  (the  nephew's)  legal  heirs  are  not  my  natural  heirs,  it  is  hereby 
provided  and  declared  that,  failing  the  said  Dr  P.  and  C.  P.  (the 
niece),  who  are  equally  near  to  me,  without  leaving  legitimate  child- 
ren by  one  or  other  of  them,  the  property  hereby  conveyed  to  them 
shall  devolve  upon  and  belong  to  the  children  of  my  cousins-german." 
Here  the  intention  to  favour  the  families  of  the  two  individuals 
named  is  very  strongly  manifested  in  the  explanatory  part  of  the 
provision  ;  yet  it  was  held  by  the  House  of  Lords  that  under  that 
form  of  gift,  the  niece  took  nothing  by  way  of  survivorship,  and 
that  on  the  death  of  the  nephew  the  whole  fund  (subject  to  her 
annuity)  went  over  to  the  testator  s  second  cousins. 

1299.  A  conditional  institution  by  way  of  survivorship  is  under- 
stood to  be  operative  during  the  whole  period  in  which  the  vesting 

oistribuSJa?  °f  °'  ^e  succession  may  remain  in  suspense,  under  the  provisions  of 
the  will  or  settlement.  The  right  of  accrescion  is  of  course  indisput- 
able when  it  is  expressly  referred  to  the  period  of  distribution  ;  and 
this  rule  applies  to  legacies  of  heritage,  and  provisions  payable  out  of 
entailed  estates,  as  was  held  in  Aitchi&on  v.  Allan,  where  the  trust- 
deed  declared,  that  in  the  event  of  the  death  of  any  of  the  granters 
children  before  marriage  or  majority,  the  provision  should  be  equally 
divided  among  the  surviving  children.  This  was  found  to  import  a 
conditional  institution  in  favour  of  the  survivors  to  the  share  of  a 
predeceasing  legatee,  and  not  merely  a  substitution,  (d)  Questions 
sometimes  arise  as  to  which  of  the  objects  of  a  destination  the  con- 
dition of  survivorship  is  applicable,  of  which  the  case  of  Chalmers  v. 
Chalmers  (e)  offers  an  illustration.  A  father  disponed  mortis  causa 
four  different  subjects,  one  to  each  of  three  children  by  a  first  mar- 
riage, and  the  fourth  to  two  children  of  the  second  marriage,  equally 
between  them,  all  in  liferent,  with  remainder  in  fee  to  the  children 
of  the  liferenters  respectively.  There  was  a  general  proviso,  "  that 
in  the  event  of  the  decease  of  any  of  my  children  without  lawful 
issue,  the  share  or  shares  of  such  deceaser  or  deceasers  shall  ac- 
cresce  and  belong  to  the  survivors  or  survivor  of  them  equally  in 


(e)  PurseU  v.  Elder,  24  March  1885  (re- 
ported  under  date  18th  June),  8  Macph. 
H.  L.  59. 

(d)  Aitchison  v.  Allan,  16  Feb.  1831,  9 
Sh.  454 ;  and  see  Burnett  v.  Burnett,  4 
March  1864,  16  D.  780 ;  Smith  v.  Smith, 
1710 ;  Denholm  v.  DenhoUn,  1726,  M.  6846. 
Accordingly,  in  the  cases  on  survivorship, 


examined  in  a  subsequent  section  of  this 
chapter,  which  are  very  numerous,  the  only 
question  raised  was,  as  to  whether  the  force 
of  the  clause  of  survivorship  extended  to  the 
period  intermediate  between  the  death  of 
the  testator  and  the  term  of  distribution. 

(e)  Chalmers  v.  Chalmers,  22  May  1827, 
5  Sh.  687,  N.  E.  641. 
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liferent,  and  to  the  lawful  issue  per  stirpes  in  fee,  but  without  pre-  chai»tkb  xl. 

judice  to  the  former  destinations."    On  the  predecease  without  issue 

of  one  of  the  two  children  of  the  second  marriage  to  whom  one  of 

the  subjects  was  disponed  in  liferent,  it  was  held  that  the  survivor 

of  these  two  was  entitled  to  the  entire  subject  jure  accrescendi,  to 

the  exclusion  of  the  children  of  the  first  marriage. 

1300.  Under  the  doctrine  of  accrescion,  the  right  of  survivorship  Doctrine  of 
is  implied  wherever  a  legacy  is  conceived  in  terms  which,  in  the  JStXSn™ 
contemplation  of  law,  amount  to  &  joint  destination.  The  use  of  the  *tion8, 
word  "jointly"  implies  survivorship^/)  and  according  to  Prof. 
Bell,  the  addition  of  the  word  "  severally"  does  not  detract  from 
the  force  of  the  joint  bequest.  Where  the  legacy  is  destined  simply 
to  two  or  more  parties,  without  the  addition  of  words  importing 
either  joinder  or  severance,  it  has  been  held,  in  conformity  with  the 
principles  of  the  civil  law,  that  the  jus  accrescendi  was  implied. 
Thus,  a  liferent  to  three  daughters  "  during  all  the  days  of  their 
lives  respectively,"  was  held  to  be  total  in  the  person  of  the  sur- 
viving daughter ;  Lord  Glenlee  observing,  that  the  legatees  were 
conjunct  et  re  et  verbis.(g)  So  also,  in  a  later  case,  where  there 
was  a  conveyance  of  a  succession  to  several  parties  in  shares,  fol- 
lowed by  a  simple  destination  to  the  same  parties  as  residuary  lega- 
tees, Lord  J.-C.  Inglis  observed,  that  the  latter  destination  would 
have  the  effect  of  preventing  an  intestacy  in  the  event  of  the  failure 
of  any  of  the  beneficiaries.  (A) 

1301.  It  may  be  affirmed,  on  the  authority  of  the  Breadalbane  whether  the 
Trust  case,(t)  that  where  a  joint  destination  is  so  expressed  as  to^^^^j 
imply  a  substitution  to  the  surviving  grantee,  it  will  also  operate  ^^te  "* 8UC- 
as  a  conveyance  of  the  entire  subject  to  any  of  the  donees  who  ac- 
cept, in  the  event  of  the  others  declining  the  bequest  or  betaking 
themselves  to  their  legal  rights.    The  principle  of  accrescion,  namely, 
that  the  testator  prefers  that  either  of  the  legatees  should  succeed 
rather  than  his  heir-at-law,  is  clearly  applicable  whether  the  joint 
destination  fail  through  non-acceptance  or  through  non-survivance. 
The  recent  case  of  Duff's  Trs.(k)  raised  the  question,  whether  ac- 
crescion could  take  place  under  a  joint  bequest  to  societies  of  a 
particular  class  in  certain  towns ;  some  of  these  towns  having  no 

(/)  Stair,  8,  8,  27  ;  Bell's  Pr.  {  1879.  (t)  Breadalbane  Tre.  v.  Pringlc,  15  Jan. 

(g)  Barbery.  Fmdlater,  6  Feb.  1835,  18  1841,  8  D.  867.    Here  the  destination  was 

Sh.  422 ;  Tulloch  v.  WeUh,  23  Nov.  1838,  held  not  to  be  joint ;  bnt  the  principle  was 

1  D.  94 ;  see  Breadalbane  Trs.  v.  Lady  E.  recognised. 

Prvngle,  16  Jan.  1841,  8  D.  857, 864;  Bur-         (k)  Duff's  Trs.  v.  Society  of  Scripture 

nett  v.  Burnett,  4  March  1854,  16  D.  780.  Readers,  etc.,  decided  by  Lord  Jerviswoode, 

(h)  Abes  v.  Alvet,  8  Nov.  1861,  28  D.  24  D.  567,  note. 
712,  716. 
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organisation  of  the  kind  contemplated.     It  would  appear  that  the 

revocation  of  a  joint  interest  given  by  a  prior  will  does  not  cause 
the  revoked  interest  to  accresce  to  that  which  is  not  revoked  ;  but 
that  the  benefit  accrues  to  the  residuary  legatee. (I) 
Doctrine  of  1302.  Where  a  legacy  is  given  to  a  plurality  of  persons  in  share* 

not  extend  to  a  (whether  of  unequal  or  of  equal  amount),  the  death  of  any  of  the 
■hSra?  m  equ*J  number  during  the  lifetime  of  the  testator  will  cause  a  lapse,  as  to 
the  share  of  the  predeceasing  legatee ;  for  although  here  the  lega- 
tees are  formally  conjoined,  the  manifest  intention  is  to  give  sepa- 
rate legacies  to  each  out  of  a  common  fund.     It  was  at  one  time  a 
favourite  topic  of  discussion  with  the  civilians,  whether  the  jus  ae- 
crescendi  did  not  extend  to  legacies  in  which  the  grantees  were 
conjuncti  verbis  tantum,  as  well  as  to  the  case  of  legatees  cotyuncti 
re  et  verbis.    Yinnius  was  of  opinion  that  the  right  of  accrescion 
had  place  in  both  cases,  (m)    But  ultimately  the  more  limited  ap- 
plication of  this  right,  as  expounded  by  Voet,(n)  was  received ;  and 
this  view  of  the  case  was  adopted  by  Lord  Stair,  in  the  passage  to 
which  we  have  already  referred,  where  a  full  discussion  of  the 
question  will  be  found,  (o) 

1303.  It  is  therefore  a  settled  point  in  the  law  of  Scotland,  that 
the  survivor  of  two  or  more  legatees  has  not  the  right  of  accrescion 

in  equal  where  the  bequest,  although  conceived  in  favour  of  a  plurality  of 
persons,  is  in  substance  a  right  to  separate  shares ;  as  in  the  case 
of  a  legacy  to  certain  persons  "  in  equal  shares,"  "  equally  and  pro- 
portionally," (p)  or  "  equally  between  *  the  legatees  ;(g)  or  "to  be 
equally  divided"  between  them;(r)  or  "equally  betwixt  them, 
share  and  share  alike  ;"(*)  or  in  any  other  form  denoting  a  sever- 
ance of  interests.  This  construction  was  applied  to  a  bequest  of 
residue,  in  a  case  which  received  great  consideration,  and  in  which 
the  nature  of  the  interest  was  relied  on  as  creating  a  distinction.  (Q 

1304.  The  operation  of  the  rule  which  gives  to  words  of  sever- 
ance the  force  of  an  exclusion  of  the  jus  accrescendi  appears  to  be 

viduais  by  name.  cong^d  ^  bequests  given  to  individuals  by  name.(w)    The  cases 


What  terms  im- 
port a  bequest 
of  personal  suc- 
cession 
shares. 


Jus  accrcscendi 
confined  to  be- 
quests to  indi 


(I)  Scott  v.  Scott,  7  Feb.  1848,  6 1).  520. 

(to)  Vinn.  Inst.  2,  20,  16. 

(n)  Voet  ad  Pand.  80,  1,  69  et  seq.  (De 
Logatis.) 

(o)  Stair,  8,  8,  27. 

(p)  Paterson  v.  Paterson,  1741,  M.  8070. 

(?)  Breadalbans  Trs.  v.  Pringle,  16  Jan. 
1841,  8  D.  867. 

(r)  Rote  v.  Rote,  1782,  M.  8101. 

(»)  Torrie  v.  Munsie,  81  May  1882,  10 
Sh.  697. 

(t)  Torrie  v.  M untie,  supra.    The  effect 


of  words  of  severance  may,  however,  be 
controlled  by  the  context;  and  it  would 
seem  that  a  destination  over  in  certain 
events,  adjected  to  a  destination  in  favour 
of  individuals  conjunct*  verbis  tantum,  is 
favourable  to  the  implication  of  survivor- 
ship, where  the  event  does  not  happen  on 
which  the  survivorship  is  contingent  See 
Lord  MoncreifTs  note  in  Tulloch  v.  Welsh, 
1  D.  97. 

(u)  The  suggestion  in  the  text  as  to  the 
limitations  of  the  application  of  the  jus 
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cited  in  the  preceding  paragraph  were  of  this  description,  being  in  qhaftib 
all  the  instances  bequests  to  persons  named  and  designed,  some- 
times with  and  sometimes  without  reference  to  their  relationship 
to  the  testator.  Legacies  given  to  a  class  of  persons,  designated  as 
bearing  a  certain  relationship  to  the  testator,  do  not  appear  to  fall 
within  the  rule.  In  another  chapter  it  is  shown  that  such  legacies 
are  held  to  be  given  to  the  members  of  the  class  answering  the 
description  at  the.  period  of  the  vesting  of  the  succession ;  (x)  and 
this  construction  holds  good  whether  the  destination  is  to  the  lega- 
tees jointly,  or  "  equally  among  them/'(y) 

1305.  The  best  exposition  of  the  doctrine  of  implied  survivor-  Destinations  to* 
ship,  in  the  case  of  legacies  to  a  class  of  persons,  will  be  found  in  surviving  mem- 
the  opinions  delivered  in  Douglas  v.  Douglas  ,{z)  where  it  was  ex-  ^ lefSTS1* 
pressly  ruled  that  the  use  of  words  of  severance  in  such  a  legacy  ^e  ^^ation. 
did  not  prevent  the  right  from  vesting  in  those  of  the  class  who  Douglas. 
survived,  the  testator ;  and  consequently,  that  no  part  of  the  legacy 
lapsed  by  reason  of  the  non-survivance  of  other  persons  answering 
the  designation.     The  testator  conveyed  his  estates  to  trustees  for 
the  purpose,  inter  alia,  that  one-third  part  of  the  residue  thereof 
should  be  received  by  his  wife  as  her  absolute  property,  and  as  to 
the  other  two-third  parts  of  the  residue  that  they  should  be  possessed 
by  his  wife  in  liferent,  and  after  her  death  be  paid  and  delivered 
"to  my  nephews  and  nieces,  children  of  G.  D.,  M.  D.,  J.  D.,  and 
A.  D.,  equally  among  them,  share  and  share  alike,  and  their  heirs, 
executors,  and  successors."    The  testator  was  survived  by  his  widow, 
and  by  twenty-two  nephews  and  nieces,  children  of  the  persons 
named  in  the  will    The  question  was  whether  two  nieces  who  sur- 
vived the  testator,  but  died  before  the  liferentrix,  took  a  vested  in- 
terest transmissible  by  will.   The  Lord  Ordinary  held  that  they  did 
not,  and  that  the  shares  which  would  have  fallen  to  them  passed 
to  their  legal  representatives  under  the  subsequent  destination.   His 
Lordship's  judgment,  however,  was  recalled  by  the  First  Division  of 

accreseendi  was  written  before  the  publics-  Mackenzie  v.  Dickton,  11  March  1840,  2  D. 

tion  of  the  report  of  the  judgment  of  the  833  (annuity  to  grandchildren  "  equally 

House  of  Lords  in  Carleton  v.  Thornton,  30  amongst    them    during   their   respective 

July  1867,  6  Macph.  H.  L.  167 ;  Law.  Rep.  lives  ") ;  Macdougall  v.  Macdougall,  6  Feb. 

1  Sc.  Ap.  241.     Lord  Colonsay's  opinion,  1866,  4   Macph.  872   (to  grandnephewB 

though  not  very  definite,  appears  to  sup-  "  equally "   in   liferent,  and  their  issue 

port  our  statement  of  the  law  substantially.  "  equally  "  in  fee).    In  all  these  cases  the 

(z)  Chapter  41.  (Bequests  to  Heirs,  Next  entire  subject  was  held  to  vest  in  the  sur- 

of  Kin,  etc.)  vivors.    See  also  dicta  in  Scott  v.  Scott,  6 

(y)  Rutherford  v.  Turnbull,  30  May  1821,  D.  620,  per  Lord  Moncreiff,  p.  628,  and  per 

1  Sh.  38,  N.  E.  37  (legacy  to  children  "to  Lord  J.-O.  Hope,  p.  629. 
be  equally  divided ") ;  Rustell  v.  Russell,  (z)  Douglas  v.  Douglas,  81  March  1864, 

25  Feb.  1836, 13  Sh.  561  (to  younger  child-  2  Macph.  1008 ;  and  see  LockwootTt  Trs.  v. 

ren  "equally  between  or  among  them  ");  Falconer,  11  July  1866,  4  Macph.  1036. 
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cmrtKB  *t.  the  Court,  who  found  that  the  succession  vested  at  the  death  of  tike 
truster  in  all  the  nephews  and  nieces  then  surviving.  It  is  assumed 
in  both  judgments  that  the  bequest  operated  in  favour  of  those  mem- 
bers of  the  class  who  survived  the  testator.  Lord  Einloch  observed,(a) 
"  The  bequest  here  made  is  in  favour  of  a  class,  and  it  appears  to 
the  Lord  Ordinary  that  the  sound  construction  of  the  deed  is  to  hold 
the  bequest  to  pass  to  all  who  should  be  members  of  that  class  at 
the  death  of  Mrs  G.  D.  (the  liferentrix),  which  is  the  date  of  pay- 
ment and  distribution.*  Lord  Curriehill,  delivering  the  opinion  of 
the  Court,  said,  (6) — "  The  provision  is  in  favour  of  a  class,  which 
means  that  an  equal  pro  indiviso  share  of  the  residue  was  provided 
to  each  individual  included  in  that  class ;  and  the  vesting  of  the 
right  to  such  a  share  in  each  of  these  individuals  at  the  death  of 
the  testator  was  quite  consistent  with  their  number  being  either 
diminished  by  deaths  or  increased  by  births  before  the  arrival  of 
the  term  of  payment.  In  the  former  of  these  alternatives,  the  effect 
of  the  death  of  any  one  or  more  of  the  twenty-one  nephews  or  nieces, 
would  only  have  been  that  the  legal,  testamentary,  or  conventional 
successors  of  each  of  such  defuncts,  would  take  his  or  her  one-twenty- 
first  share.  And  in  the  latter  alternative,  it  might  be  a  question 
whether  any  nephew  or  niece,  born  during  the  survivance  of  the 
widow,  would  have  been  entitled  to  share  in  the  residue." 
whether  jm  1306.  The  case  of  Wrights  Exrs.  v.  Bobertson(c)  raises  the  qnes- 

JSrtN^eete     t*on  whether  the  jus  accrescendi  implied  in  joint  bequests  has  the 
2f?2ceof  force  of  a  substitution  as  well  as  of  a  conditional  institution.     The 

ft  snbttitutiOD. 

question  is  of  considerable  importance  in  practice,  since,  if  answered 
in  the  affirmative,  the  result  would  be  that  even  where  a  right  of 
succession  was  held  to  vest  in  persons  constituting  a  class,  a  morie 
testa  torts,  the  bequest  would  continue  to  be  affected  with  the  con- 
dition of  survivorship  until  the  money  were  paid  or  the  destination 
lawfully  evacuated.  The  share  of  a  legatee  dying  before  payment 
would  in  that  view  be  carried  by  his  will,  if  he  left  one ;  but  if  he 
died  intestate,  it  would  pass  to  the  survivors  of  the  class,  and  not 
to  the  legatee's  next  of  kin.(d) 


(a)  2  Macph.  1010,  note. 
(6)  2  Macph.  1014. 

(c)  W right* *  Exrs.  v.  RoberUon,  20  March 
1865,  27  Jnr.  841. 

(d)  In  the  case  of  marriage-contract  pro- 
visions to  children,  where  a  vested  interest 
is  held  to  be  taken  at  birth,  a  destination 


to  survivors  neceuarily  imports  a  substitu- 
tion, since  no  other  meaning  can  be  as- 
signed capable  of  satisfying  the  words  of 
the  provision.  It  is  clear  that  there  can 
be  no  conditional  institution  where  every 
member  of  the  class  takes  a  vested  interest 
at  the  moment  of  coming  into  existence. 
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8ECTION  II. 


IN  WHAT  CASES  ISSUE  TAKE  AS  SURVIVORS. 

1307.  Under  the  ordinary  style  of  a  destination  of  personal  estate  Whether  under 

.  r        *i  ...  j     f       i  i  •  •  l  /•     .   Bxi  express  in- 

to  a  family,  provision  is  made  for  two  contingencies,  namely— first,  scutum  of  sw- 
the  death  of  any  of  the  children,  or  persons'instituted,  leaving  issue ;  of^ewed88116 
and  secondly,  the  death  of  any  of  these  persons  without  leaving  {jfJJJJJ^EJi  * 
issue.     The  first-mentioned  contingency  is  usually  provided  for  by  implication. 
a  clause  instituting  issue  in  the  place  of  their  parents ;  the  second 
contingency  is  the  one  to  which  a  clause  of  survivorship  is  appli- 
cable, and  in  correctly  drawn  wills  the  shares  of  such  of  the  legatees 
as  may  die  without  leaving  issue  are  given  to  the  survivors  or  sur- 
vivor of  the  original  legatees,  and  to  the  issue  of  such  of  the  lega- 
tees as  may  die  leaving  issue,  per  stirpes.     But  whether  by  inad- 
vertence or  design,  it  frequently  happens  that  clauses  of  survivor- 
ship make  no  mention  of  the  issue  of  predeceasing  legatees,  and 
the  question  thus  arises,  whether  issue  can  be  held  to  be  included 
in  a  clause  of  survivorship  by  implication  ?(e)     The  question  is 
complicated  by  the  consideration  that  either  of  the  forms  of  con- 
ditional institution  here  referred  to  may  be  raised  by  implication, 
independently  of  the  other.     The  conditional  institution  of  issue 
may  be  implied  from  the  relationship  of  the  granter  and  grantees, 
in  virtue  of  the  conditio  si  sine  liberis  ;  the  conditional  institution 


(e)  In  the  construction  of  destinations  to 
survivors  in  English  wills,  the  word  "  sur- 
vivor" in  certain  cases  has  been  construed 
as  "  others/'  so  as  to  include  the  issue  of 
predeceasing  legatees,  where  such  issue 
are  previously  instituted.     The  rule  of 
construction  here  referred  to  is  of  too 
limited  and  technical  a  character  to  be 
available  for  the  purposes  of  illustration. 
It  appears  to  be  confined  in  modern  prac- 
tice to  cases  where  there  is  a  gift  over  in 
the  event  of  the  failure  of  all  the  legatees 
and  their  issue,  a  limitation  which  is  held 
to  imply  an  intention  that  issue  should 
take  by  way  of  survivorship  in  preference 
to  the  persons  to  whom  the  succession  is 
given  over.      Thus  in  Doe  d.    Watts  v. 
Waintwrigkt,  5  T.  R.  427,  a  limitation  to 
survivors  of  a  family  of  children,  followed 
by  a  gift  over  "  in  case  all  the  said  child- 
ren should  die  without  issue,"  was  held  to 
carry  a  proportion  of  the  share  of  a  child 
who  died  without  issue  to  the  heirs  of  the 
body  of  a  child  who  had  previously  died 


leaving  issue ;  and  in  Cole  v.  Sewell,  4  D. 
&  War.  1,  issue  were  held  by  Lord  St 
Leonards  to  be  comprehended  in  a  desti- 
nation to  the  survivors  or  survivor  of  the 
settlor's  daughters,  A,  B,  and  C,  in  conse- 
quence of  a  subsequent  limitation  to  the 
settlor's  nephew  "in  case  the  said  A,  B, 
and  C  should  happen  to  die  without  issue." 
Upon  the  authority  of  these  and  other 
cases,  it  was  lately  held  by  the  Lords  Jus- 
tices that  a  destination  to  "  such  of  my 
said  nephews  as  shall  survive,"  followed  by 
a  gift  over,  in  case  of  the  death  of  the 
nephews  and  their  issue,  to  the  settlor's 
right  heirs,  let  in  the  issue  along  with 
survivors ;  Re  Tharp,  83  L.  J.  Ch.  59.  But 
where  there  is  no  antecedent  limitation  to 
survivors,  a  destination  to  take  effect  on 
failure  of  the  objects  first-named  without 
issue,  does  not  raise  by  implication  a  gift 
to  the  issue  of  those  who  have  died  leaving 
issue;  Bowling  v.  Dowling,  Law  Rep.  1 
Ch.  Ap.  612. 
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durrn  xl.  of  survivors  may,  as  we  have  clearly  seen,  be  implied  from  the  form 

of  the  destination. 
Foor  cues  1308.  In  the  circumstances  to  which  allusion  is  made,  the  ques- 

q o^t ion  Jim-   tion,  whether  issue  are  entitled  to  take  by  survivorship,  is  presented 
Sip  arb«.vor*    under  a  variety  of  conditions,  which,  however,  may  be  reduced  to 
four  combinations.    These  are — First,  where  the  will  does  not  con- 
tain clauses  providing  for  either  of  the  events  of  the  failure  of  the 
legatees  leaving  issue,  and  their  failure  without  leaving  issue; 
secondly,  where  the  will  makes  reference  to  both  these  contin- 
gencies, yet  without  completely  providing  for  all  the   events ; 
thirdly,  where  the  will  contains  a  clause  substituting  children  to 
parents  in  general  terms,  without  reference  to  the  contingency  of 
death  without  leaving  issue ;  fourthly,  where  the  will  makes  pro- 
vision for  the  contingency  of  the  death  of  some  of  the  legatees 
without  leaving  issue  by  giving  the  succession  to  the  survivors,  but 
makes  no  reference  to  the  contingency  of  the  death  of  a  legatee 
leaving  issue. 
whm  win  1309.  (1)  Where  the  will  does  not  make  provision  for  either  of 

?o^«thPo?      the  events  of  the  death  of  the  legatees  leaving  issue,  or  their  death 
with^t  iM^or  ^thout  issue: — In  this  case  the  claim  of  the  issue  to  the  parent's 
leaving  is«ae.     original  share  is  founded  on  the  conditio  si  sine  liberis  decesserit, 
and  can  only  be  maintained  by  the  issue  of  legatees  to  whom  the 
testator  was  in  loco  parentis.(f)    The  claim  of  the  issue  to  take, 
along  with  the  surviving  original  legatees,  the  shares  of  other  legar- 
tees  who  died  without  leaving  issue,  is  founded  on  the  jus  accre- 
scendi  implied  in  joint  destinations.  The  argument  is  that  under  the 
conditio  si  sine  liberis,  the  names  of  the  issue  of  the  deceased  lega- 
tee must  be  read  into  the  destination,  and  the  destination  thus 
modified  must  be  taken  to  be  subject  to  the  implied  condition  of 
survivorship  in  relation  to  all  the  persons  comprised  in  it.    We  do 
not  apprehend  that  that  is  any  objection  in  principle  to  the  com- 
bination of  the  two  implied  conditions  in  the  manner  suggested, 
and  we  observe  that  the  right  of  the  issue  to  take  by  survivorship 
in  such  a  case  is  recognised  in  several  decisions,  the  ratio  of  which 
is  not  affected  by  the  judgment  in  Young  v.  Robertson.{g) 
import  of  the  1310.  The  cases  referred  to  are  Rattray  v.  Blair,  reported  by 

Hume,  and  Thomson  v.  Scougall.  In  the  former  case,  (A)  the  pro- 
vision was  contained  in  a  contract  of  marriage,  wherein  the  hus- 
band bound  himself  to  invest  certain  sums,  amounting  to  6300 

(/)  RhituTi  Tn.  v.  Leith,  6  Dec.  1866,  6         (h)  Rattray  v.  Blair,  8  Dec  1790,  Hume, 
Macph.  104.  526  ;  Binning  v.  Binning,  1767,  M.  18,047. 

(g)  Young  v.  Robertson  (Donaldson'*  TV*.), 
4  Mocq.  887. 


decisions. 
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merks,  on  heritable  security,  and  to  take  the  securities  in  favour  of 
tlie   spouses  and  longest  liver  in  liferent,  and  to  the  children  to  be 
procreate  of  the  marriage  in  fee;  failing  which,  the  funds  were  to 
return  to  the  spouses,  their  respective  heirs  and  assignees.    Seven 
children  were  born  of  the  marriage,  whereof  three  survived  both 
parents,  and  one  left  issue,  three  daughters,  by  whom  an  action 
was  brought  for  their  shares.    Upon  that  simple  form  of  destination 
it  was  held  that  the  pursuers,  as  coming  in  place  of  the  mother,  had 
right  to  a  fourth  part  of  the  6300  merks.     Had  they  not  been  en- 
titled to  the  jus  accrescendi,  the  grand-children  would  only  have 
taken  a  one-seventh  share,  and  the  three  surviving  children  would 
have  taken  the  remainder,  or  two-sevenths  to  each.    In  Thomson  t. 
ScougaU,{%)  the  destination  was  contained  in  a  testamentary  settle- 
ment, whereby  the  truster,  inter  alia,  provided  a  share  of  the  resi- 
due of  his  estate  to  his  daughter  J.  F.  or  W.,  and  her  husband  in 
liferent,  and  to  his  trustees  in  fee,  "  as  trustees  for  the  children  of 
the  said  J.  F.,  of  her  present  or  any  subsequent  marriage,  equally 
among  them,"  whom  failing,  to  her  heirs  and  assignees.     Here 
also,  there  was  no  express  conditional  institution  either  of  issue  or  of 
survivors.   The  liferentrix  had  four  children,  none  of  whom  survived 
her ;  but  she  was  survived  by  grandchildren,  the  issue  of  two  of  the 
deceased  children ;  and  under  the  judgment  of  the  Court,  the  issue 
were  found  to  have  right  per  stirpes  to  the  fee  of  the  entire  fund 
liferented  by  their  grandmother. 

1311.  (2)  Where  the  will  makes  reference  to  the  two  contin-  where  win 
gencies  of  some  of  the  legatees  dying  leaving  issue,  and  others  dying  \^!aCy  ^F 
without  leaving  issue,  but  without  expressly  providing  for  the  distri-  ]^^id^ag 
bution  of  the  succession  in  both  events: — Cases  of  this  description  are  «*u^  uit  **« 

.  .      not  luttitute 

solved  by  the  application  of  a  general  rule,  winch  is,  that  as  the  i»w  of  oth*r 
testator  has  contemplated  the  event  of  the  death  of  the  legatees  wSTwriniw. 
leaving  issue,  there  is  no  room  for  the  introduction  of  the  conditio 
8%  sine  Uteris.     The  will,  accordingly,  falls  to  be  construed  accord- 
ing to  the  express  terms  of  the  destination,  and  where  these  import 
that  the  shares  of  legatees  dying  without  issue  are  given  to  tho 
survivors,  the  issue  of  other  legatees  can  take  nothing  by  way  of 
survivorship,  but  succeed  (and  that  only  if  the  will  so  directs)  to 
their  parent's  original  shares.     There  is  a  considerable  body  of  au- 
thority on  this  point. 
1312.  In  the  case  of  the  Earl  of  Lauderdale  v.  RoyWs  Exrs.,(k)  tho  ^^« 

•  rtrtf  i#<t«  In 

(•)  Thornton  v.  Scougall,  12  Sh.  910  ;  81  (k)  Earl  of  Lauderdale  v.  Roytit  Ezr$.t  lAwd  ****** 

Aug.  1835,  2  8.  &  ML.  305;  Robertson  v.  19  May  1830,  8  Sh.  771.                                TnlTSSwX 

Houston,  28  May  1858,  20  D.  989  ;  Xeilson  *\,y\y. 
v.  BaMey  4  June  1822, 1  Sh.  458,  N.E.  427. 
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chaptkb  xl.  residue  of  a  trust-estate  was  given  to  the  truster's  widow  and  his 
four  natural  children  (so  designed),  in  equal  shares,  with  this  de- 
claration, "  that  in  case  of  any  of  the  said  four  natural  children 
dying  before  receiving  their  share  of  the  said  John  Forbes'  effect* 
hereby  settled  on  them,  the  same  shall  be  paid  to  their  children,  if 
they  shall  leave  any  ;  and  failing  thereof,  it  shall  be  divided  equally 
amongst  the  said  surviving  natural  children.0    Here  there  was  no 
room  for  the  implication  of  the  conditio  si  sine  liberie,  and  the 
judges  were  clearly  of  opinion  that,  under  the  terms  of  the  bequest, 
the  issue  of  a  legatee  who  failed,  had  right  to  the  original  share 
only  of  the  parent   The  next  case  is  Oreig  v.  Malcolmy(l)  where  the 
destination  was  expressed  to  be  in  favour  of  the  testator's  nephews 
and  nieces  nominatim,  "  and  their  heirs,  executors,  and  assignees" 
(words  which  were  held  equivalent  to  a  substitution  of  issue  to  par 
rents),  "  and  failing  any  of  them  before  they  attain  the  age  of  twenty- 
one  years  complete,  or  be  lawfully  married,  the  deceased's  share  to 
fall  and  belong  to  the  survivor,  or  equally  to  the  survivors  of  them, 
and  to  the  survivor's  heirs,  executors,  or  assignees  in  fee."     The 
question  was,  whether  any  interest  by  way  of  survivorship  accrued 
to  the  issue  of  a  legatee  who  failed,  either  in  virtue  of  the  implied 
condition  or  under  the  terms  of  the  will?    The  decision  was  in  the 
negative  ;  and  it  was  observed,  in  the  luminous  note  of  Lord. Cor- 
house,  that  the  institution  of  the  heirs  of  the  legatees  excluded  the 
presumption  upon  which  the  condition  is  founded,  namely,  that  the 
testator  has  overlooked  or  forgotten  the  contingency  of  the  insti- 
tute having  children,  (m) 
Effect  of  claw        1313.  But  the  form  of  destination  which  has  most  frequently 
fh£?o7dL       given  rise  to  questions  as  to  the  extent  of  the  interest  given  to  the 
ie^tee°to^    issue  of  the  original  legatees,  are  those  in  which,  either  in  the  event 
mint?'  ^Jhout  of  the  failure  of  issue  of  the  original  legatees,  or,  in  the  event  of  the 
of  non-gurriving  death  of  any  of  the  original  legatees  without  leaving  issue,  their 
original  eg*     .  gkarefl  are  gjven  0Ver  to  survivors,  without  any  provision  being 

made  for  the  contingency  of  the  failure  of  others  of  the  original 
legatees  leaving  issue.  This  form  of  destination  has  been  the  sub- 
ject of  no  less  than  four  concurring  decisions  of  the  Court  of  Session, 
the  last  decision  having  been  affirmed  by  the  House  of  Lords,  (n) 
The  construction  established  by  the  decisions  embraces  two  points: 
first,  that  the  restriction  of  the  provision  of  survivorship  to  the 
special  case  of  the  failure  of  any  of  the  original  legatees  without 

(V)  Oreig  v.  Malcolm,  5  March  1886,  18  286 ;   Vine*  v.  HiUou,  18  July  I860,  22  D. 

Sh.  607.  I486 ;   Young  v.   Richardson  (Donaldson's 

(m)  18  Sh.  611.  Tre.)  22  D.  1627;  16  Feb.  1862,  4  Macq. 

(n)  Clelland  v.  Gray,  15  June  1889, 1  D.  887. 
1031 ;  Walker  v.  Park,  20  Jan.  1869,  21  D. 
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leaving  issue  is  tantamount  to  a  conditional  institution  of  the  issue    chapter  xl. 
of   such  of  the  original  legatees  as  may  die  leaving  issue  to  the 
extent  of  the  share  that  was  originally  given  to  their  respective 
parents ;  and'  secondly,  that  such  issue  are  excluded  from  participa- 
tion in  the  shares  which  become  vacant  by  the  death  of  any  of  the 
original  legatees  without  leaving  issue,  in  consequence  of  such 
shares  being  given  over  in  express  terms  to  the  "  survivors"  of. the 
original  legatees.     The  best  exposition  of  the  ratio  decidendi  is 
contained  in  Lord  Mackenzie's, opinion  in  Clelland  v.  Gray,(p) 
-which  must  be  regarded  as  the  leading  case ;  the  judgment  of  the 
House  of  Lords  in  Young  v.  Robertson  having  been  given  without 
much  reference  to  principle,  and  avowedly  in  deference  to  previous 
decisions. 

1314.  (3)  Where  to  a  destination  to  a  plurality  of  persons  there  issae  condi- 
is  added  a  clause  of  conditional  institution  of  their  issue,  expressed  j5Se?ln  iSLce  of 
in  general  terms,  and  without  reference  to  the  contiDgency  of  any  th«r  p^?1*8, 
of  the  original  legatees  dying  without  leaving  issue,  the  conditional  timtion,  take  by 
institutes  are  joint  legatees,  and  may  take  by  way  of  accrescion  as  snrYlV0     p* 
well  as  under  the  words  of  the  bequest.     Issue  so  nominated  are 
evidently  in  the  same  situation  as  those  who  succeed  without  re- 
striction in  virtue  of  the  implied  condition,  (p) 

1315.  The  question  of  the  extent  of  the  interest  taken  under  Laing  v.  Bar- 
such  a  nomination  was  raised  very  purely  in  the  recent  case  of*  y' 
Laing  v.  Barclay,  (q)  under  a  direction  to  trustees,  upon  the  expira- 
tion of  a  joint  liferent  of  certain  heritable  subjects,  "  to  divide  and 

pay  the  free  proceeds  to  and  amongst  my  children ;  and  in  the 
event  of  any  of  my  children  predeceasing  the  said  term  of  division, 
leaving  lawful  issue,  it  is  my  desire  that  such  issue  shall  represent 
and  be  entitled  to  the  proportion  which  would  have  been  payable 
to  their  parents."  Upon  the  death  of  the  longest  liver  of  the  life- 
renters,  there  were  no  children  of  the  testator  surviving ;  but  one 
of  the  children  had  left  issue,  a  daughter,  who,  in  accordance  with 
the  principle  above  enunciated  was  found  to  have  right  to  the  entire 
subject.  The  observations  of  Lord  Cowan  upon  the  limits  of  the 
application  of  the  principle  of  Clelland  v.  Oray  and  Young  v.  Ro- 
bertson if)  will  command  general  assent.  "  It  is  impossible,"  he 
says,  "  to  hold  that  principle  applicable  to  cases  where  there  is  no 

(o)  1  D.  1087.    It  will  be  observed  that         (p)  See  the  cases  cited  in  the  first  sub- 
bis  Lordship  adopts  the  reasoning  of  Lord  division  of  this  section. 
Corehouse  in  Greig  v.  Malcolm,  holding  (q)  Laing  v.  Barclay,  20  July  1865,  8 
that  the  reference  to  the  non-existence  of  Macph.  1148. 
issue  of  deceased  legatees  is  evidence  that         (r)  Supra,  J  1818. 
the  contingency  of  the  existence  of  snch 
issue  was  present  to  the  mind  of  the  testator. 
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0HAFT1B  XL. 


Where  will  pro- 
vides for  case 
of  death  of  the 
primary  lega- 
tees without 
leaving  issue, 
but  does  not 
include  heirs  of 
other  legatees. 


clause  of  survivorship,  and  where,  as  in  the  present  deed,  there  is 
an  express  declaration  of  the  extent  of  the  interest  in  the  succes- 
sion to  he  taken  by  the  issue  of  predeceasing  children.  The  same 
considerations  exclude  the  application  of  decisions  in  cases  to  which 
the  implied  condition  si  sine  Uteris  has  been  held  applicable, 
whether  there  has  occurred  in  the  deed  a  proper  clause  of  survivor- 
ship or  not.  .  .  Here  it  is  declared  '  that  such  issue  shall  repre- 
sent and  be  entitled  to  the  proportion  which  would  have  been  pay- 
able to  their  parent/  I  cannot  read  these  words  as  importing  any- 
thing else  than  that  the  issue  are  to  stand  in  the  place  of  their 
parent,  and  be  entitled  to  take  whatever  he  could  have  taken  had 
he  survived  the  term  of  division."  (*) 

1316.  (4)  Where  the  will  makes  provision  for  the  contingency 
of  the  death  of  some  of  the  legatees  without  leaving  issue,  by  giving 
their  shares  to  the  survivors,  but  contains  no  expressions  showing 
that  the  contingency  of  the  death  of  other  legatees  leaving  issue 
was  present  to  the  mind  of  the  testator : — In  such  a  case,  the  issue 
of  a  predeceasing  legatee  is  clearly  entitled  to  the  benefit  of  the 
implied  condition  (assuming  that  the  testator  is  so  related  to  the 
legatees  as  to  be  in  loco  parentis  to  them).  And  there  does  not  ap- 
pear to  be  any  reason  for  confining  the  right  of  the  issue  in  such  a 
case  to  the  parent's  original  share,  because,  in  reason,  the  implied 
condition  attaches  to  everything  which  the  parent  would  take  under 
the  will,  whether  as  an  original  legatee  or  as  conditional  institute 
under  the  clause  of  survivorship.  Accordingly,  in  the  absence  of 
expressions  showing  that  the  contingency  of  issue  being  left  was 
present  to  the  mind  of  the  testator  when  he  gave  over  the  estate 
to  the  survivors  of  the  original  legatees,  issue  have  uniformly  been 
admitted  to  participate  with  survivors  in  the  gift  over,  (t)  Although 

(«)  8  Macph.  1160.  (followed  by   a  clause  of  survivorship). 

(*)  On  this  point  we  shall  simply  cite     ThornhiU  v.  Maepherton,  20  Jan.  1841,  8 


the  cases  with  the  material  words  of  the 
respective  destinations : — Bougheadv.  Ran- 
nu,1794,  M.  6408 :  "To  my  said  five  daugh- 
ters, or  such  of  them  as  shall  be  in  life, 
my  whole  heritage  and  moveables,  at  the 
decease  of  my  said  wife  and  son  and  long- 
est liver  of  them  two,  if  my  said  son  die  in 
minority,  and  without  lawful  children" 
(see  obs.  on  this  case  per  Lord  Gorehouse, 
18  Sh.  611).  WaUace  v.  Wallace,  1807, 
M.  " Clause,"  App.  No.  6:  "To  the  child- 
ren, whether  male  or  female,  of  the  said 
Alexander  Wallace  .  .  .  that  may  be  in 
life  at  the  decease  of  the  longest  liver  of 
me  and  my  said  spouse,  and  that  equally 
amongst  them,  share  and  share  alike" 


D.  894 :  "  That  the  whole  of  my  property 
be  equally  divided  amongst  my  children, 
with  benefit  of  survivorship,  if  any  of  them 
shall  die  under  age,  or  before  the  security 
of  their  mother's  dowry  shall  justify  a 
partition.  Caitanach  v.  Birnie,  2  July  1858, 
20  D.  1206 :  "  To  pay  to  A,  B,  and  C,  or  the 
survivors  of  them,  share  and  share  alike, 
one-half  of  the  whole  residue  of  said  move- 
able and  personal  estate."  .  .  .  "  To  A,  B, 
and  G,  and  the  survivors  of  them,  and  their 
heirs,  equally  among  them,  share  and  share 
alike,  or  to  the  survivor  of  them  alone." 
See  also  Tulloch  v.  WeUK  20  Nov.  1838,  1 
D.  94. 
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the  case  of  Young  v.  Robertson  may  be  supposed  to  have  cast  some  chapter  il. 
discredit  on  the  authorities  cited  in  support  of  this  distinction,  yet, 
having  regard  to  the  number  of  those  authorities,  and  to  the  sub- 
stantial elements  of  distinction  which,  as  we  think,  separate  this 
class  of  cases  from  that  which  was  the  subject  of  decision  in  the 
House  of  Lords,  we  do  not  apprehend  that  the  latter  decision  ought 
to  be  regarded  as  having  subverted  the  settled  law  in  relation  to 
this  part  of  our  subject. 

section  in. 

WORDS  OF  SURVIVORSHIP  TO  WHAT  PERIOD  REFERABLE. 

1317.  According  to  the  received  interpretation  of  destinations  Words  of  sur- 
of  personal  and  mixed  succession,  the  words  of  destination  are  ^diy^eferable" 
understood  to  have  reference  to  a  definite  period  of  time,  when  the  ^Jta^  °f 
right  is  held  to  vest  either  in  the  original  legatees,  or  in  those  who, 

in  virtue  of  a  provision  of  survivorship  or  destination  over,  are  en- 
titled to  it  on  the  failure  of  the  original  legatees.  Where  a  proper 
substitution  is  created,  as  in  the  case  of  destinations  of  heritable 
estate,  a  provision  of  survivorship  may  admit  of  an  indefinite  appli- 
cation in  point  of  time ;  but  in  the  case  of  ordinary  trust  destina- 
tions, where  the  right  vests  absolutely  in  the  first  taker,  the  deter- 
mination of  the  "  period  of  vesting,"  i.e.,  the  period  to  which  the 
words  of  survivorship  relate,  is  obviously  the  key  to  the  interpreta- 
tion of  the  provision. 

1318.  The  mere  implication  of  survivorship,  arising  from  the  Vesting  not 
terms  of  a  joint  bequest,  clearly  does  not  affect  the  vesting  of  the  nfeere  tapScatSon 
estate ;  and  as  in  this  case  no  particular  time  is  specified,  the  legacy  ofsurvivorshiP- 
will  vest  in  the  survivors  at  the  death  of  the  testator,  (u) 

1319.  Where  the  distribution  of  the  estate  is  appointed  to  take  Distribution 
place  at  the  time  when  the  settlement  comes  into  operation,  which  JSSSfSVS? 
is  generally  at  the  death  of  the  granter,  but  sometimes  (as  in  the  lne- 

case  of  marriage-contracts)  at  the  dissolution  of  the  marriage,  no 
difficulty  can  arise.  In  such  a  case  the  provision  of  survivorship 
can  only  be  intended  to  provide  against  the  death  of  the  objects  in 
the  granter's  lifetime,  or  during  the  subsistence  of  the  marriage,  as 
the  case  may  be.  In  such  cases,  accordingly,  the  grantee  surviv- 
ing the  event  takes  an  immediate  vested  interest. 

1320.  Where,  however,  the  distribution  of  the  succession  is  Distribution 
postponed  in  consequence  of  the  estate  being  burdened  with  a  life-  {n^^S^t*™" 
rent  or  other  limited  interest,  or  where  the  persons  to  whom  the  fee  minorit7- 

is  given  are  in  minority,  so  that  there  is  another  period  to  which 

(u)  Douglas  *  Trt.  v.  Douglas,  and  other  cases  cited  in  the  sequel. 
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obaptxb  xl.  the  event  of  survivance  may  be  referred,  a  question  of  construction 

is  presented,  in  which  regard  must  be  had  to  various  elements,  and 

more  especially  to  the  reason  of  the  postponement,  and  the  terms 

in  which  the  conditional  institution  of  survivors  is  declared. 

Words  of  rar-  1321.  The  general  rule  is,  that  words  of  survivorship  are  prima 

/■^refenMeto^fcte  to  be  understood  as  having  relation  to  the  period  of  distribu- 

|enod^of  di«tn-  ^Qn^  ^  ^t  where  a  legacy  is  given  to  certain  persons  and  the 

survivors  or  survivor  of  them,  without  reference  to  time,  those 
persons  only  who  survive  the  period  of  distribution  are  held  to  take 
vested  interests,  to  the  exclusion  of  those  who  survive  the  testator 
but  die  before  the  distribution.  "  It  is,"  said  Lord  Westbury,  in 
the  leading  case  of  Young  v.  Bobertaon,(x)  "  a  settled  rule  of  con- 
struction that  words  of  survivorship  occurring  in  a  settlement  (that 
is,  in  a  will)  should  be  referred  to  the  period  appointed  by  that 
settlement  for  the  payment  or  distribution  of  the  subject-matter  of 
the  gift.  That  undoubtedly  is  the  rule  now  finally  established  in 
this  country ;  (y)  and  it  has  been  ascertained  from  the  authorities, 
that  the  rule  was  established  in  Scotland  even  before  it  was  finally 
recognised  in  this  country." 
Rale  founded  1322.  This  presumption  or  canon  of  construction  may  be  re- 

SrteatFonT0111  ferred  to  the  principle  of  presumed  intention.  We  have  already 
seen  that  a  legacy  to  a  class  of  objects  is  held  to  vest  at  the  death 
of  the  testator  in  the  surviving  individuals  of  the  class,  without  the 
necessity  of  any  express  conditional  institution  of  survivors.  Where, 
therefore,  to  a  bequest  in  such  terms  there  is  added  a  destination  to 


(x)  Young  v.  Robertson,  4  Macq.  814 ; 
see  the  case  stated  infra,  J  1827. 

(y)  According  to  the  older  English  autho- 
rities (2  Jarman,  672  et  seq.),  the  presump- 
tion was,  that  clauses  of  survivorship  in 
wills  had  relation  to  the  time  of  the  testa- 
tor's death,  but  the  exceptions  to  the  appli- 
cation of  the  rule  became  so  numerous  as 
virtually  to  create  a  presumption  the  other 
way.  Finally,  in  the  case  of  Cripps  v. 
Wolcott,  4  Mad.  11  (which  immediately 
became  a  leading  authority),  it  was  laid 
down  by  Sir  J.  Leach,  V.-C,  as  now  settled, 
that  if  a  legacy  were  given  to  two  or  more 
persons,  or  to  the  survivors  or  survivor  of 
them,  and  there  were  no  special  intent  to  be 
found  in  the  will,  the  survivorship  was  to 
be  referred  to  the  period  of  division ;  and 
that  where  a  provious  life  estate  was  given, 
the  period  of  division  was  the  death  of  the 
tenant  for  life.  Mr  Jarman  (2,  684)  refers 
to  this  change  in  the  law  in  illustration 


of  the  mode  in  which  an  established  doc- 
trine is  overturned.  Lord  Loughborough, 
he  observes,  first  departed  from  the  rule, 
founding  that  departure  upon  a  circum- 
stance which  furnished  no  real  distinction, 
but  with  an  anxious  recognition  of  its 
authority.  Sir  W.  Grant,  probably  disap- 
proving of  the  rule  as  well  as  the  distinc- 
tion engrafted  upon  it,  applied  the  prin- 
ciple of  the  exception  to  a  case  not  war- 
ranted by  the  former  decision,  giving  to  the 
rule  only  a  nominal  recognition  (Daniell  v. 
DanitU,  6  Ves.  297).  In  a  subsequent  case, 
the  same  eminent  judge,  while  applying 
Lord  Loughborough's  construction  to  an 
exactly  similar  case,  boldly  denied  the 
existence  of  any  contrary  rule  of  interpre- 
tation, and  thus  brought  about  the  condi- 
tion of  the  law  in  which  his  successor  could 
declare  that  it  was  "  now  settled  "  that  a 
legacy  to  survivors  Tests  at  the  period  of 
distribution. 
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the  survivors  or  survivor  of  the  class  of  objects,  the  rule  which  re-   chapter  il. 
quires  that  a  meaning  shall  be  found  if  possible  for  every  distinct 
provision  of  the  will,  obliges  us  to  look  for  some  period  to  which 
the  words  of  survivorship  may  be  referred,  where  their  operation 
will  be  different  from  that  of  the  survivorship  implied  by  law.    This 
explanation  of  the  rule  is  in  harmony  with  the  distinction  noticed 
in  the  sequel,  according  to  which  a  right  of  survivorship  that  is 
merely  implied  from  the  form  of  the  provision  has  not  the  effect  of 
preventing  the  interest  from  vesting  at  the  death  of  the  testator.  (2) 
In  such  cases,  where  a  trust  is  to  be  kept  up  for  the  purpose  of  secur-  Condition  of 
ing  a  life-interest,  and  the  division  of  the  fee  amongst  the  surviving  rektiontofSiuM 
legatees  is  postponed  to  the  death  of  the  liferenter,  it  is  said,  but  we  ^co^1^^)ra^ 
think  inaccurately,  that  the  succession  vests  at  the  period  of  distri-  distribution. 
bution.     This  way  of  stating  the  rule  does  not  include  the  case  of 
a  6ole  survivor,  who,  according  to  the  authorities,  takes  a  vested  in- 
terest from  the  time  when  he  becomes  such  by  the  death  of  the  last 
of  the  legatees  named  in  conjunction  with  him.  (a)    We  prefer  this 
statement  of  the  rule,  that,  in  the  construction  of  destinations  to 
survivors,  the  condition  of  survivorship  has  relation  to  the  failure 
of  the  co-legatees  at  any  time  before  the  period  of  distribution. 

1323.  The  case  to  which  the  presumption  is  most  constantly  Application  of 
applied  is  that  of  a  trust  of  residue  or  of  specific  estate  for  behoof  for  ^nUn™* 
of  a  parent  in  liferent  (usually  the  truster's  wife  or  daughter),  chSdroi S^ee. 
and  the  children  or  the  survivors  of  them  in  fee.     In  this  class  of 
cases,  the  current  of  authority  is  uniform  in  the  direction  of  the 
general  rule.    Without  entering  upon  an  enumeration  of  the  early 
authorities,  it  may  be  sufficient  to  cite  the  case  of  Robertson  v. 
Richardson,  decided  by  the  Second  Division  of  the  Court  in  1843, 
and  the  series  of  decisions  following  upon  it,  terminating  with  the 
judgment  of  the  House  of  Lords  in  Young  v.  Robertson.     In  the 
first  mentioned  case,  (6)  where  there  was  a  residuary  destination  to  Robert*m  t. 
the  testator's  nephews  and  nieces  in  liferent  and  to  their  children  B(chard9(m- 
in  fee,  with  the  usual  institution  of  issue,  and  in  case  of  death 
without  issue  then  to  the  survivors,  an  elaborate  judgment  was 
pronounced  by  Lord  Medwyn,  in  which  the  principle  was  affirmed, 
that  the  institution  of  survivors  had  reference  to  the  period  of  dis- 
tribution.    In  the  case  of  a  trust  with  an  ulterior  destination,  he 
observed,  if  there  were  no  indication  of  an  opposite  intention  the 

(2)  Whether  this  reason  applies  to  the  6  D.  1117.    See  the  previous  cases  of  Den- 

case  of  a  destination  over  to  other  legatees  nistoun  v.  Dalgleitk,  22  Nov.  1888, 1  D.  69, 

is  considered  infra,  chapter  48,  sect.  1.  and  Clelland  v.  Gray,  15  June  1839,  1  D. 

(a)  Infra,  §  1332.  1031. 

(b)  RoberUon  v.  Richardson,  6  June  1843, 
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chapteh  xl.  Court  would  not  easily  allow  that  destination  to  be  defeated  by 
holdiug  the  subject  of  the  bequest  to  vest.  If  there  were  no  trust, 
the  presumption  against  immediate  vesting  was  weaker.  A  resi- 
due, he  thought,  would  not  vest  so  easily  as  a  bequest  or  legacy, 
the  one  being  a  definite  sum,  the  other  being  indefinite  and  de- 
pending upon  an  ultimate  result ;  the  payment  of  the  one  being  ear 
fiud  naiurd  immediate,  whereas  the  other  is  necessarily  postponed, 
and  may  easily  be  made  contingent,  (c) 

JWo»  v.  1324.  This  decision  was  followed  a  few  years  after  by  a  case  in 

the  First  Division,  in  which  an  instructive  opinion  was  delivered 
by  Lord  Fullerton.(rf)  The  testatrix  gave  the  interest  of  £1000  to 
a  lady  as  a  liferent  annuity,  and  directed,  as  to  one-half  of  the  capi- 
tal, that  it  should  be  equally  divided  between  her  two  nieces  "  or 
the  survivor  of  them."  In  the  rubric  of  the  report  it  is  somewhat 
ambiguously  stated  that  the  interest  of  one  of  the  nieces  (who  pre- 
deceased the  liferentrix,  having  previously  assigned  it  to  her  hus- 
.  band)  was  held  to  have  lapsed.  But  the  report  shows  that  the 
judges  had  no  difficulty  in  sustaining  the  claim  of  the  survivor  of 
the  nieces  to  the  whole  fund,  on  the  ground,  as  explained  by  Lord 
Fullerton,  that  a  direction  of  this  kind  necessarily  excluded  the 
possibility  of  one  of  the  parties  defeating,  by  any  deed  prior  to  the 
extinction  of  the  hferent,  the  contingent  right  attached  to  survivance 
by  the  will  of  the  testator, — the  survivance  in  question  not  being 
the  survivance  of  both  legatees  at  the  time  of  the  testator's  death, 
but  the  survivance  of  one  legatee  in  relation  to  the  other. 

Hich<mi«m'8  1325.  The  interpretation  of  the  destination  in  Bichardson's  Trtis- 

r.  v.  c  opt.  jee  v  Cope  (e)  was  thought  to  be  attended  with  considerable  diffi- 
culty, by  reason  of  the  circumstance  that  the  testator,  after  giving 
a  liferent  of  residue  to  M.  R,  a  married  lady,  and  the  fee  to  her 
children,  A.  and  C,  with  a  clause  of  survivorship  in  the  event 
(which  happened)  of  the  death  of  one  of  them  without  issue,  pro- 
ceeded to  declare,  that  in  case  the  said  children  or  the  survivor 
should  not  have  arrived  at  majority  when  the  liferent  expired,  the 
trustees  wrere  only  to  pay  them  the  interest  during  minority,  with 
a  further  destination  in  the  event  of  either  of  them  dying  childless 
during  the  period  of  nonage.  The  Second  Division  of  the  Court, 
by  a  unanimous  judgment,  adhered  to  the  principle  laid  down  in 
Netvtoris  case,  and  found  that  "  the  whole  residue  must  be  paid  to 
the  survivor  at  the  time  of  the  death  of  the  said  M.  ft.  (the  liferent- 
rix) in  consequence  of  the  death  of  C,  without  issue,  before  the 
term  of  payment."  (/) 

(f)  5  D.  1125.  (e)  Richardson*  Tr.   v.   Cope,  8  iMarch 

(d)   Newton  v.  Thomson,  27  Jan.  18-10,      1850,  12  D.  855. 
11  D.  452.  (/*)   12  D.  867.    Seoul*.  Walker  \.  Park, 
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1326.  In  several  of  the  subsequent  cases  the  destination  was   chapter  il. 
complicated  by  the  circumstance  of  the  liferent  interest  being  given  Liferent  given 
to  a  plurality  of  persons  successively,^)  or  jointly  and  to  the  long-  £^£ra,ity  of 
est  liver.     It  is  very  clear  that  variations  in  the  liferent  destina- 
tion cannot  affect  the  decision  of  the  question,  to  what  period  a 
destination  of  the  fee,  by  way  of  survivorship,  has  relation.     The 

cases  of  Buchanan  v.  Doumie,(h)  and  Vines  v.  ZftKow  (t*)"  are  exam- 
ples of  suspended  vesting  during  the  currency  of  joint  liferents, — 
the  ground  of  suspension  being,  in  the  former  case,  a  destination 
over  to  other  legatees,  and  in  the  latter,  a  right  of  survivorship.  In 
Robertson  v.  Houstony{k)  where  the  destination  occurred  in  a  mar- 
riage-contract giving  the  liferent  to  the  longest  liver  of  the  spouses 
and  the  fee  to  the  surviving  children,  the  survivorship  was  held,  in 
accordance  with  the  general  presumption,  to  have  relation  to  the 
death  of  the  longest  liver,  which,  it  was  observed,  must  be  the  ter-  . 
minus  in  view  of  the  testator  in  a  deed  which  derived  its  whole 
operative  qualities  from  the  event  of  survivorship.  (I) 

1327.  To  this  body  of  authority  we  have  to  add  that  of  the  judg-  Judgment  of  the 
ment  of  the  House  of  Lords  in  Young  v.  Bobertson,(m)  a  case  which  in°roung  v/ 
must  now  be  considered  the  leading  authority  in  relation  to  the  law  Bobert8on' 

of  vesting.  In  this  case  the  testator  burdened  his  estate  with  a 
liferent  of  the  whole  residue  in  favour  of  his  widow,  and  the  ulti- 
mate purposes  of  the  trust  were  expressed  in  the  following  terms : 
— "  I  will  and  direct  the  said  trustees  to  account  for,  pay,  and  di- 
vide, or  convey  .  .  .  the  whole  residue  and  remainder  of  my 
property,  subjects,  means,  and  estate,  heritable  and  moveable,  real 
and  personal,  or  proceeds  thereof,  after  the  death  of  the  last  liver 
of  me  and  my  said  wTife,  equally  to  and  among  [five  persons  desig- 
nated], equally,  or  share  and  share  alike,  and  to  their  respective 
heirs  or  assignees,  declaring  that  if  any  of  said  residuary  legatees 
die  without  leaving  lawful  issue  before  his  or  her  share  vest  in  the 
party  or  parties  so  deceasing,  the  same  shall  belong  to,  and  be 
divided  equally,  or  share  and  share  alike,  among  the  survivors  of 
my  said  grandnephews,"  etc.  The  testator  was  survived  by  his 
widow  ;  two  of  the  residuary  legatees  died  during  the  currency  of 
her  life  interest ;  and  the  question  was,  whether  any  interest  vested 

20  Jan.  1859,  21  D.  286,  where  the  effect  (•)   Vines  v.  ffillou,  18  July  1860,  22 

of  a  clause  of  survivorship  is  explained  D.  1436. 

by  Lord  Justice-Clerk  Inglis  (21  D.  291).  f*)  Robertson  v.  Houston,  28  May  1868, 

(g)  CUUand  v.  Gray,  15  June  1889,  1  20  D.  989. 

D.  1031  ;    Wright  v.  Fraser,  16  Nov.  1843,  (/)  20  D.  993,  per  Lord  Ivory. 

6  D.  78.  (in)    Young  v.  Robertson,  14  Feb.  1812, 

(h)  Buchanan  v.  Downie.  12  Feb.  1830,  4  Macq.  814,  reversing  22  D.  1527  (reported 

8  Sh.  516.  nom.  Donaldsons  Trs,  v.  Macdougall). 
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chapter  xl.  in  the  deceased  legatees.  A  majority  of  the  judges  of  the  Court  of 
Session,  putting  a  special  construction  upon  the  words  printed  in 
italics,  held  that  the  testator  meant  by  that  expression  to  refer  the 
operation  of  the  clause  of  survivorship  to  the  period  of  the 
opening  of  the  succession.  But  the  Court  of  appeal,  taking,  as  we 
think,  a  sounder  view  of  the  construction  of  the  clause,  held  that 
it  did  not  contain  any  specification  of  a  determinate  period  of  vest- 
ing, and  that  the  general  rule  must  be  applied, 
opinion  of  Lurd  1328.  The  view  taken  in  the  House  of  Lords  of  the  construction 
of  clauses  of  survivorship,  in  relation  to  time,  is  sufficiently  indi- 
cated in  the  introductory  part  of  Lord  Westbury's  opinion.  After 
stating  the  general  rule  in  the  terms  already  quoted,(»)  his  Lord- 
ship continued : — "  The  application  of  that  rule  would  lead  to  this 
determination  in  two  cases.  If  a  testator  gives  a  sum  of  money  or 
the  residue  of  his  estate  to  be  paid  or  distributed  among  a  number 
of  persons,  and  refers  to  the  contingency  of  any  one  or  more  of  them 
dying,  and  then  gives  the  estate  or  the  money  to  the  survivor,  in 
that  simple  form  of  gift  which  is  to  take  effect  immediately  on  the 
death  of  the  testator,  the  period  of  distribution  is  the  period  of 
death,  and  accordingly  the  contingency  of  death  is  to  be  referred 
to  the  interval  of  time  between  the  date  of  the  will  and  the  death 
of  the  testator.  In  such  a  case,  the  words  are  construed  to  provide 
for  the  event  of  the  death  of  any  of  the  legatees  during  the  lifetime 
of  the  testator.  By  parity  of  reasoning,  if  a  testator  gives  a  life  es- 
tate in  a  sum  of  money  or  in  the  residue  of  his  estate,  and  at  the 
expiration  of  that  life  estate  directs  the  money  to  be  paid,  or  the 
residue  to  be  divided  among  a  number  of  objects,  and  then  refers  to 
the  possibility,  of  some  one  or  more  of  those  persons  dying,  without 
specifying  the  time,  and  directs  in  that  event  the  payment  or  dis- 
tribution to  be  made  among  the  survivors,  it  is  understood  by  the 
law  that  he  means  the  contingency  to  extend  over  the  whole  period 
of  time  that  must  elapse  before  the  payment  or  distribution  takes 
place.  The  result  therefore  is  that,  in  such  a  gift,  the  survivors  are 
to  be  ascertained  in  like  manner  by  a  reference  to  the  period  of  dis- 
tribution, namely,  the  expiration  of  the  life  estate."  (o) 

1329.  In  the  cases  cited,  the  destinations,  for  the  most  part,  con- 
tained clauses  of  conditional  institution  of  such  of  the  legatees  as 
might  die  without  leaving  issue.  Such  clauses,  while  raising  ques- 
tions in  relation  to  the  extent  of  the  interest  to  be  taken  by  the 
issue  of  deceased  legatees,  ought  not  to  affect  the  construction  of 
the  accompanying  provisions  of  survivorship ;  nor  has  any  weight 
been  attributed  to  them,  in  this  sense,  in  the  decisions.     As  to  the 

(»)  Supra,  i  1827.  (o)  4  Macq.  819. 


Variations  in 
the  form  of 
provisions  of 
survivorship. 
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forms  of  clauses  of  survivorship,  the  decisions  embrace  all  the  usual  chapter  *l. 
examples ;  and  whether  the  destination  be  to  the  legatees  named, 
subject  to  a  declaration  that  the  shares  of  those  who  may  die  with- 
out leaving  issue  shall  go  to  the  survivors,  or  whether  the  destina- 
tion gives  the  whole  estate  to  the  survivors  on  the  failure  of  the 
primary  institution,  or  immediately  to  the  surviving  individuals  of 
the  class,  the  presumption  holds  good,  and  the  right  of  survivor- 
ship is  referred  to  the  period  of  distribution,  (p) 

1330.  In  the  class  of  cases  under  consideration,  the  separation  whether  the 
of  the  interests  of  the  liferenters  and  fiars  is  most  usually  effected  ^SJS!J?ap- 
by  means  of  an  appointment  of  trustees,  to  whom  the  estate  is  con-  Plies. to  ^ncte 

.  destinations  of 

veyed  for  the  purposes  of  conservation  and  distribution.  In  the  heritable  estate. 
greater  number  of  the  reported  cases,  if  not  in  all  of  them,  the  trust 
consisted  either  of  personalty,  or  of  blended  heritable  and  moveable 
estate  treated  as  one  succession.  It  is  not  undeserving  of  considera- 
tion, whether  the  construction  established  by  the  decisions  would 
hold  good  where  there  was  a  difference  of  circumstances  involving 
either  or  both  of  these  material  elements.  Where  estate  is  put  into 
the  hands  of  trustees  for  the  purposes  of  distribution,  we  think  that 
its  quality,  as  heritable  or  moveable,  ought  not  to  affect  the  ques- 
tion of  vesting,  (q)  But  in  the  case  of  a  direct  conveyance  of  herit- 
able estate  to  one  person  in  liferent,  and  to  certain  others  and  the 


( p)  The  rule  was  also  applied,  in  Don- 
aldsons Trs.  v.  Macdougall,  15  Jan.  1864, 
2  Macph.  428  (a  different  branch  of  the 
case  formerly  cited),  to  a  destination  in 
which,  on  the  failure  of  the  testator's 
gTandnieces,  the  estate  was  given  "  to  the 
survivors  of  them  and  my  grandnephews," 
thus  bringing  in  new  legatees  along  with 
survivors.  Such  a  destination  partakes  of 
the  nature  of  a  distinct  conditional  insti- 
tution or  destination  over,  but  the  element 
of  survivorship  is  so  involved  in  it  as  to 
necessitate  a  reference  to  the  period  of  dis- 
tribution for  the  ascertainment  of  the  ob- 
jects of  the  bequest. 

(q)  Mr  Jarman  observes  (vol.  ii,  p.  689), 
that  authorities,  which  although  often  dis- 
approved of  have  never  been  overruled, 
forbid  the  application  of  the  rule  in  ques- 
tion to  devises  of  real  estate,  and  that  there 
is  a  greater  tendency  in  the  case  of  devises 
of  real  estate  towards  a  vesting  of  the  in- 
terests of  the  devisees,  adding  that  it  must 
be  left  to  future  decisions  to  determine 
the  actual  rule  of  construction.  The  de- 
sired determination  has  since  been  sup- 


plied in  the  case  of  Gregspris  Trusts,  34 
L.  J.  Ch.  41,  where,  upon  a  devise  of  real 
estate  to  the  testator's  wife  for  life,  direct- 
ing that,  on  her  death,  it  should  be  shared, 
share  and  share  alike,  amongst  twelve  per- 
sons nominatim  or  the  survivors  of  them,  it 
was  held  by  the  late  Lords  Justices  Knight 
Bruce  and  Turner,  that  there  was  no  such 
settled  rule  of  construction  applicable  to 
gifts  of  real  estate  respecting  the  period  to 
which  the  survivorship  should  be  referred, 
as  prevented  the  Court  from  ascertaining 
that  period  simply  by  the  intention  of.  the 
testator ;  and  that  in  the  case  under  con- 
sideration the  words  fell  to  be  construed 
with  reference  to  the  period  of  the  death 
of  the  tenant  for  life.  Turner,  L.  J.  placed 
great  reliance  on  the  judgment  of  the 
House  of  Lords  in  Young  v.  Robertson, 
observing,  with  reference  to  the  argument 
against  its  authority,  that  the  judgment 
warranted  him  in  saying  "  that  the  law  of 
Scotland,  as  to  questions  of  this  nature,  is 
the  same  as  the  law  of  England ;  and  no 
reliance  is  placed  in  the  judgment  upon  the 
blending  of  the  real  and  personal  estates.'* 
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chaptkb  xl.  survivors  or  survivor  of  them  in  fee,  the  question  is  different,  and 
it  will  he  found  to  resolve  into  this,  whether  conditional  institution 
or  substitution  is  the  law  of  the  succession.  If  the  decision  is  for 
substitution,  as  in  dubio  it  must  be  according  to  the  settled  rules  of 
interpretation  of  heritable  destinations,  then  past  all  question  the 
vesting  is  immediate,  and  the  destination  to  survivors  assumes  an 
indefinite  signification  as  to  time,  being  operative  as  a  simple  des- 
tination until  it  is  evacuated  by  the  act  of  the  disponee.  One  ex- 
ception to  this  theory  of  construction  must  be  admitted, — the  case 
where  children  nascituri  are  comprised  in  the  destination  of  the  fee. 
In  this  case,  although  «a  vested  interest  is  undoubtedly  taken  by  the 
fiars  in  esse  at  the  opening  of  the  succession,  yet  the  destination  is 
not  susceptible  of  being  defeated  by  their  acts,  until  the  estate  shall 
vest  in  the  individual  objects  of  the  class  who  may  eventually  come 
into  existence.  The  right  of  the  fiar  in  esse  in  such  a  case  may  be 
considered  as  a  fiduciary  estate,  or,  more  correctly  perhaps,  as  a 
vested  estate  in  fee,  subject  to  the  condition  of  being  divested  to  a 
certain  extent,  in  the  event  of  other  objects  of  the  class  coming  into 
existence. 

Martin's  Tr$.  ▼.       1331.  This  was  the  view  taken  by  the  Second  Division  of  the 
1  ,™'  Court  in  the  case  of  Martin's  Trs.  v.  MiUiken(r),  where  a  testator, 

by  his  settlement,  gave  and  disposed  his  heritable  and  moveable 
estates  "  to  and  in  favour  of  his  sister  J.  M.  in  liferent,  for  her  life- 
rent use  allenarly,  and  to  and  in  favour  of  E.  M.,  and  of  the  lawful 
children  of  the  said  J.  M.  in  fee,"  with  an  ulterior  destination.  The 
judgment  bears  "  that  according  to  the  sound  construction  of  the 
disposition  mortis  causa  of  the  deceased,  the  fee  of  his  entire  estate 
was  conveyed  to  the  now  deceased  E.  M.,  subject  to  the  condition, 
that  if  J.  M.,  the  liferentrix  of  the  estate,  should  have  children, 
such  children  should  be  entitled  to  the  beneficial  enjoyment  of  one- 
half  of  the  fee  of  the  said  estate."  It  was  further  found  that  no 
such  children  ever  existed ;  that  a  disposition  granted  by  the  dis- 
ponee during  the  lifetime  of  the  liferentrix  was  effectual,  and  that 
the  ulterior  destination  of  the  settlement  was  thereby  evacuated,  (s) 
The  reasoning  by  which  these  conclusions  are  reached  is  unexcep- 
tionable, and  the  doctrine  of  conditional  vesting  recognised  in  this 
case  must  be  regarded  as  a  valuable  addition  to  the  theory  of  vest- 
ing, to  which  resort  may  be  had  for  the  solution  of  cases  of  com- 
plexity in  which  effect  cannot  be  given  to  the  testator's  intention 
by  any  of  the  ordinary  methods. 

Effect  of  death         1332.  The  rule  by  which  words  of  survivorship  are  referred  to 

of  co-legatees  on      (r)  Martin's  Trs.   v.  Mtlliken,   24   Dec.  (t)  8  Macph.  385. 

the  vesting  of       18G4,  8  Macph.  326. 
th3  fee. 
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the  death  of  the  liferenter  must  be  understood  as  qualified  by  the  ^apt™  *l. 
condition  that  the  liferenter  survives  the  testator.  Accordingly, 
where  the  gift  of  the  liferent  lapses  by  the  predecease  of  the  object 
of  it,  the  fee  will  vest  immediately  on  the  death  of  the  testator  in 
the  surviving  legatees.  And  where,  according  to  the  conception  of 
the  will,  the  vesting  of  the  fee,  or  reversionary  interest  in  a  succession, 
is  postponed  to  the  period  of  distribution  (by  the  operation  of  a  clause 
of  survivorship),  if  all  the  beneficiaries  but  one  should  either  die  or 
renounce  the  succession  before  the  arrival  of  the  period  of  distri- 
bution, the  surviving  beneficiary  takes  an  immediate  vested  inter- 
est, because  the  cessation  of  the  contingent  interests  which  suspend 
the  payment,  removes  the  only  obstacle  to  the  acquisition  of  a 
vested  right. {t)  Similarly,  where  the  issue  of  such  legatees  as  may 
die  leaving  issue  are  called  to  the  succession  along  with  the  surviv- 
ing original  legatees,  the  succession  will  vest  absolutely  in  such 
issue  after  the  death  of  all  the  original  legatees,  even  if  the  failure 
should  occur  before  the  arrival  of  the  period  of  distribution.  This 
is  the  principle  of  the  cases  of  Cattanach  v.  Thorn's  Exrs.,(v)  where 
the  beneficial  interest  in  the  residue  of  a  trust-estate  was  held  to 
vest  in  the  only  child  and  heir  of  the  last  surviving  residuary  lega- 
tee, and  of  Maitlands  Trs.  v.  M'Dermaid^x)  where  the  residuary 
estate  was  held  to  vest  in  the  testamentary  heir  of  the  last  surviv- 
ing legatee — the  heir  of  the  last  survivor  in  both  cases  having  died 
in  minority,  before  the  arrival  of  the  period  of  distribution. 

1333.  Accordingly,  where  a  joint  interest  in  a  legacy  or  residu-  Where  fee  de- 
ary bequest,  which  is  subject  to  a  liferent,  comes  to  vest  in  the  last  lurvh-or!  tniMn* 
surviving  legatee,  the  trustees  are  bound,  if  the  liferenter  tender  a  ^^^i""il!! 
discharge  of  his  interest,  to  denude  in  favour  of  the  fiar.(y)     The  charge  of  ifor 
existence  of  a  power  of  disposal  on  the  part  of  the  liferenter  might 
interfere  with  this  result  unless  the  faculty  were  also  renounced,  (z) 

(t)  Faults  7.  Foulis,  3  Feb.  1867,  19  D.  was,  whether  the  survivor  took  a  vestal 

362,  and  cases  in  next  note.     Also  Smith  interest,  or  if  it  was  necessary  to  his  suc- 

v.  Latch,  2  June  1826,  4  Sh.  659,  N.  E.  cess   that   ho  should   have   survived  the 

665;  Thomson  v.  Scougall,  12  Sh.  910,  31  tenant  for  life?     In  respect  of  the  import- 

Aug.  1835.  2  S.  &  M4L.  305  :  Maxwell  v.  ance  of  the  question,  the  case  was  argued 

Wylie,  2Jb  May  1837,  16  Sh.  1006.  before  the  full  Court  of  Appeal,  and  the 

(u)   Cattanach  v.  Thorns  Exrs.,  2  July  three   judges,   while   acknowledging   the 

1868,  20  D.  1206  (first  point).  general  rule  which  refers  the  vesting  of 

(z)  Matt  land's   Trs.  v.   M* Dermoid,  16  the  estate  to  the   period  of  distribution, 

March  1861,  28  D.  732.    The  latest  Eng-  were  of  opinion  that,  in  the  event  which 

lish  decisions  lead  to  the  same  result.     In  occurred,  tho  legacy  vested  in  the  longest 

White  v.  Baker,  where  there  was  a  gift  to  liver  of  the  two  legatees,  notwithstanding 

A.  for  life,  and  after  the  death  of  A.  to  B.  that  he  predeceased  the  tenant  for  life  (29 

and  C.   equally,   and  if  either  B.  or   C.  L.  J.  Ch.  577). 

should  die  in  the  lifetime  of  A.,  tho  whole  (y)  Foulis  v.    Foulis,  supra;  Pret'y   v. 

to  the  survivor;  and  both  the  joint  lega-  Ntwbigging,  1  March  1854,  16  D.  667. 

tees  died  in  the  lifetime  of  A.,  the  question  (z)  It  is  scarcely  necessary  to  joint  out 
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QHAPTiB  xl.  With  respect  to  the  effect  of  a  destination  over  in  preventing  the 
acquisition  of  a  vested  interest  by  a  surviving  original  legatee,  re- 
ference is  made  to  the  subsequent  chapter  on  vesting,  (a)  Where, 
as  in  the  case  of  Pretty  v.  Neivbigging,(b)  the  original  legatees  are 
evidently  the  favoured  objects  of  the  will,  and  their  heirs  or  issue 
are  instituted  merely  by  way  of  limitation  or  to  prevent  a  lapse,  the 
right  would  certainly  vest  in  a  sole  survivor ;  but  where  the  ulte- 
rior destination  is  of  the  nature  of  a  proper  conditional  institution, 
the  interest  of  the  substituted  legatees  would  most  probably  be  held 
to  be  sufficient  to  prevent  the  vesting  of  the  estate,  (c) 
Rule  that  sar-  1334.  The  rule  that  survivorship  has  relation  to  the  period  of 

reESonto du-    distribution,  applies  only  to  the  institution  of  survivors  by  express 
tnbution  d«»^  destination,  and  not  to  the  survivorship  implied  by  the  law  in  lega- 
que«ts  to  a  class  cies  to  a  class  of  objects.     The  principle  of  the  doctrine  of  implied 
survivorship  is,  that  a  testator,  when  he  gives  a  specific  subject  or 
a  sum  of  money  to  several  persons  jointly,  or  under  a  collective 
designation,  gives  the  whole  to  each  of  the  legatees  subject  only  to 
the  interest  of  the  others,  his  intention  being,  that  any  one  of  them 
should  take  the  subject  rather  than  his  heirs-at-law.    The  condition 
of  survivorship  being  implied  only  for  the  purpose  of  avoiding  a 
lapse  in  the  case  of  any  of  the  legatees  dying  before  the  legacy  has 
vested,  the  implication  ceases  at  the  earliest  period  at  which  the 
legacy  can  vest,  namely,  at  the  death  of  the  testator. 
Douglas*  Tn.         1335.  The  decided  cases  offer  many  illustrations  of  this  proposi- 
t.  Doug    .       ^jon  .  ^  js  onjy  necessary  to  refer  to  some  of  the  more  recent.     In 

the  important  case  of  Dough.89  Trs.  v.  Douglas,  (d)  where  the  tes- 
tator provided,  as  to  two-thirds  of  the  residue  of  his  estate,  that  it 
should  be  held  by  trustees  for  behoof  of  his  wife  in  liferent,  and 
after  her  decease,  for  payment  and  delivery  thereof  to  his  nephews 
and  Pieces,  children  of  A.  B.,  C.  D.,  etc.,  equally  among  them, 
share  and  share  alike,  and  their  heirs,  executors  and  successors ; 
it  was  held  by  the  First  Division  of  the  Court  that  the  nephews  and 
nieces  surviving  the  testator  took  a  vested  interest.  Lord  Currie- 
hill,  delivering  the  opinion  of  the  Court,  said  there  was  here  an 
absence  of  the  usual  indications  of  an  intention  to  suspend  vesting 
to  the  date  of  payment.  "  In  the  first  place,  the  survivance  of  the 
term  of  payment  is  not  an  express  condition  of  this  provision.  The 
provision  is  granted  to  the  nephews  and  nieces  without  qualifica- 

that  a  mere  power  of  division  among  the  (c)  Ferrie  v.  Ferrie,  28  Feb.  1849,  11  D. 

objects  of  the  destination  is  vacated  as  704. 

soon  as  the  right  becomes  vested  by  sur-  (d)  Douglas*  Trs.  v.  Douglas,  81  March 

vivance  in  one  individual.  1864,  2  Macph.  1008 ;  and  see  observations 

(a)  Chapter  48,  section  1.  per  Lord  Corehouse  in  Forbes  v.  Luckie  16 

(6)  Pretty  v.  Newbigging,  supra.  Sh.  878. 
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tion,  and  not  to  them  and  the  survivors  of  them.  In  this  respect,  chapter  il. 
this  case  is  distinguished  from  the  case  of  Donaldson,  (e)  where  the 
difficulty  was,  whether  a  certain  clause  in  the  deed  in  question  did 
or  did  not  import  a  condition  of  survivorship.'^/)  It  should  be 
mentioned  that  there  was  an  exception  from  the  destination  of  the 
personal  estate  applicable  to  the  person  who  should  succeed  to  the 
testator's  heritable  estate  ;  but  their  Lordships  were  of  opinion  that 
this  was  a  resolutive  condition,  importing  merely  a  liability  to  be 
divested  upon  the  occurrence  of  the  contingency. {g) 

1336.  In  Romanes  v.  Biddett,  (h)  where  the  destination  was  in  a  R<man*$  *. 
contract  of  marriage,  a  joint  liferent  was  given  to  the  spouses,  and 

the  fee  was  destined  "  to  the  child  or  children  of  the  marriage,  in 
such  proportions,  if  more  than  one  child,  as  the  father  and  mother, 
or  the  survivor  of  them,  may  direct ;"  it  was  held  that  the  provision 
vested  at  the  dissolution  of  the  marriage.  And  where,  in  a  mutual 
testamentary  settlement,  a  legacy  of  £6000  was  given,  after  the 
death  of  the  longest  liver,  to  one  person  in  liferent,  and  after  the 
death  of  the  liferenter  to  another  legatee,  "  whom  failing,  to  his 
children  equally  between  them,  share  and  share  alike ;"  and  the 
father  of  these  children  died  before  the  trust  came  into  operation, 
his  children  were  held  to  have  taken  a  vested  interest  at  the  death 
of  the  longest  liver  of  the  testators,  (t) 

1337.  While,  in  various  instances,  deferred  legacies  to  a  plura-  Suggested  prin- 
lity  of  persons  without  words  of  survivorship  have  been  held  to  vest  et&on^n "the 
only  at  the  death  of  the  liferenter,  it  will  be  found  that  in  such  Sl^ *£' 
cases  the  suspension  of  the  vesting  had  no  reference  to  any  implied  lowed  by  d«*tm- 
right  of  survivorship,  but  was  consequent  either  upon  an  ulterior  case  of  the 
destination  to  other  legatees,  taking  effect  upon  that  event,  or  upon  \^  °        e 
some  other  contingency. (k)     It  deserves  to  be  considered  whether 


tees. 


(e)  4  Macq.  887. 

\f)  2  Macph.  1018. 

(g)  2  Macph.  1014. 

(A)  Romanes  v.  Riddell,  18  Jan.  1865,  8 
Macph.  848. 

(i)  LockwoocTs  Trs.  v.  Keith  Falconer,  11 
July  1866,  4  Macph.  1086.  A  similar  de- 
cision was  given  in  Leighion  v.  Leighton,  8 
March  1867,  6  Macph.  661,  where  the  re- 
sidue was  given  to  the  truster's  three  sons 
without  words  of  survivorship,  but  with"  a 
declaration  that  the  shares,  should  not  vest 
till  actually  paid. 

(k)  Still  confining  our  illustrations  to 
the  more  recent  cases  of  the  class  re- 
ferred to  in  the  text,  it  will  be  found  that 
the  vesting  of  the  succession  was  postponed 


to  the  period  of  tho  death  of  the  liferenters 
in  Mitchell  v.  Mitchell,  17  March  1865,  8 
Macph.  721,  in  respect  of  a  destination 
over  to  the  testator's  brother,  in  the  event 
of  the  death  of  the  legatees  without  issue  ; 
while  in  Balfour  v.  Balfour,  20  Jan.  1864, 
2  Macph.  467,  a  destination  over  to  colla- 
teral relatives  was  held  only  to  suspend 
the  payment,  but  not  the  acquisition  of  a 
vested  interest.  In  Scott  v.  Scott.  14  Aug. 
1860,  7  Bell  143,  a  destination  to  relatives 
nominated  designatively  but  without  men- 
tion of  survivorship,  was  held  to  vest  the 
succession  in  those  of  the  class  who  sur- 
vived the  period  of  distribution,  in  respect 
of  express  words  importing  that  the  objects 
Bhould  be  ascertained  at  that  time. 
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Presumption 
that  words  of 
survivorship 
refer  to  period 
of  distribution 
overcome  by 
evidence  of  con- 
trary intention. 


Where  period 
of  survivorship 
fixed  by  the 
terms  of  the 
will. 


in  the  case  of  a  joint  bequest  followed  by  a  destination  over,  the  con- 
struction does  not  require  that  the  legacy  should  be  held  to  vest  in 
the  original  legatees  a  inorte  testatorts,  subject  to  the  condition  of 
being  divested  in  the  event  of  the  death  of  all  the  legatees  before 
the  liferenter.  If  the  legacy  in  such  a  case  were  held  to  vest  at 
the  period  of  distribution,  and  if  any  of  the  original  legatees  should 
survive  that  period,  the  result  of  this  construction  is,  that  while 
the  substituted  legatees,  whose  contingent  interest  was  the  cause  of 
the  suspension,  would  take  no  benefit  by  it,  the  surviving  original 
legatees  would  take  the  estate  to  the  exclusion  of  those  who  died 
in  the  interval  between  the  death  of  the  testator  and  that  of  the 
liferenter,  which  in  effect  is  equivalent  to  the  importing  a  condition 
of  survivorship  into  the  will.  By  the  method  of  vesting  the  right 
in  the  original  legatees  for  their  respective  interests,  subject  to  the 
condition  of  divesting  in  the  event  of  none  of  them  surviving  the 
liferenter,  the  right  of  the  substituted  legatees  under  the  destina- 
tion over  is  saved,  while,  inter  se,  the  original  legatees  have  the 
full  right  of  their  shares,  and  are  in  a  position  to  dispose  of  them 
without  being  trammelled  by  the  condition  of  survivorship.  The 
proposed  construction  has  the  merit  of  satisfying  the  words  of  the 
will,  and  it  is  not  open  to  the  objections  which  may  be  urged  against 
substitutions  in  moveables,  because,  in  the  meantime,  the  fund  re- 
mains in  the  custody  of  the  trustees  for  the  benefit  of  those  who 
may  ultimately  be  entitled  to  it. (Z) 

1338.  The  presumption  that  a  bequest  containing  an  institution 
of  survivors  vests  at  the  period  of  distribution  is  only  conclusive  in 
cases  where,  in  the  language  of  Sir  J.  Leach,  "  there  is  no  special 
intent  to  be  found  in  the  will,*  (7/1)  or,  as  Lord  Westbury  puts  it, 
where  the  provision  of  survivorship  is  made  without  specifying  the 
time.(Ti)  The  presumption  therefore  is  overcome  if  the  will  con- 
tains either  a  specification  of  a  definite  time  when  the  provision  of 
survivorship  shall  take  effect,  or  a  declaration  of  purposes  inconsist- 
ent with  the  supposition  of  vesting  at  the  period  of  distribution.  It 
only  remains  that  we  should  brieily  indicate  the  recognised  excep- 
tions to  the  operation  of  tbe  presumption. 

1339.  (1)  Where  the  condition  of  survivance  has  relation  by  the 


(l)  After  an  anxious  examination  of  the 
English  decisions  on  the  doctrine  of  vesting 
and  divesting,  it  appears  to  us  that  the 
law  on  this  subject  cannot,  in  its  present 
condition,  be  made  auxiliary  to  our  own. 
But  the  principle  has  much  to  recommend 
it,  and  is  susceptible  of  being  applied  o 
the  explication  of  the  class  of  coses  referred 


to  in  the  text,  upon  considerations  qui  to 
independent  of  the  special  applications 
which  it  has  received  in  the  law  of  Eug- 
land. 

(m)  Cripps  v.  Wokott,  4  Madd.  11,  cited 
tupra,  \  1821,  note  (y). 

(n)  Young  v.  Robertson,  4  Macq.  319-20. 
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terms  of  the  clause  to  a  specified  time.  As,  for  example,  in  Roger- 
son's  Trs.  v.  BogersonA0)  where  trustees  were  directed  to  hold  a  fund 
for  behoof  of  the  husband  and  wife  rn  certain  events,  and  upon  the 
decease  of  both  spouses  the  money  was  to  be  paid  to  the  child  or  child- 
ren of  the  marriage,  and  if  there  should  be  more  than  one  such  child 
"  to  be  divided  in  equal  proportions  amongst  the  children  surviving 
at  the  time."  And  again,  in  Mitchell  v.  Mitchell,(p)  where  a  liferent 
was  given  to  the  testator's  grandchildren  and  the  survivors  of  them, 
and  it  was  provided  that  "  upon  the  death  of  the  said  grandchildren 
«...  the  fee  and  full  right  of  the  capital  fund  or  stock  of  my  said 
estates  shall  pertain  and  belong  to  the  lawful  children  of  their  bodies." 
In  such  cases  the  period  of  vesting  is  pointed  out  by  the  settlement 
itself,  and  the  presumption  is  therefore  excluded.  So,  where  a  testa- 
tor, having  appointed  a  definite  period  of  vesting  in  relation  to  one 
part  of  his  estate,  proceeds  to  dispose  of  another  part  of  it  to  the 
survivors  of  a  class  of  objects,  without  special  reference  to  time,  it 
may  legitimately  be  inferred,  in  the  absence  of  distinguishing  cir- 
cumstances, that  the  condition  of  survivorship  has  relation  to  the 
time  appointed  in  the  previous  part  of  the  destination,  (q)  On  this 
principle,  a  reversionary  interest  given  by  a  testator  to  his  nephew 
"  in  case  of  his  survivance  of  me,"  failing  whom,  to  other  heirs,  was 
held  to  vest  in  the  nephew  a  morte  testatoris.(r)  After  stating  the 
import  of  the  presumption  established  in  the  case  of  Donaldson's 
Trustees,  the  Court  observe,  "  But  giving  full  effect  to  this  presump- 
tion, we  must  also  take  into  account  the  rest  of  the  deed  before  we 
can  get  all  the  elements  for  judging  of  the  intention  of  the  testator, 
which  no  mere  general  principle  is  to  be  allowed  to  overrule.  The 
trustee  says  that  the  estate  shall  go  to  A.  F.  *  in  case  of  his  surviv- 
ance of  me/  This,  taken  by  itself,  imports  that  if  A.  F.  survived 
the  truster,  the  estate  was  to  vest  in  him,  although  he  was  not  to 
come  into  the  beneficial  enjoyment  till  the  death  of  the  widow."  (s) 

1340.  (2)  Where  the  distribution  of  the  succession  is  postponed  mere  object 

(o)  Roger  ion  8  Trs.  v.  Rogerson,  10  March      of  the  estate ;  as  in  Weedon  v.  Fell,  2  Atk.  ^^^^ 

1865,  3  Macph.  684.  123,  where  a  legacy  was  given  to  the  wife  distribution  is  to 
(p)  Mitchell  v.  Mitchell,  17  March  1865,      for  life,  and  to  the  children  and  the  sur-  secure  payment 

8  Macph.  721.  vivors  in  fee,  and  the  testator  added  that  of  annu,t,es- 

(q)  See  Lord  Kinloch's  observations  in  his  intent  was,  that  if  any  of  the  children 

Laing  v.  Barclay,  20  July  1865,  8  Macph.  should  die  before  twenty-one  or  days  ofmar- 

1143,  1146,  in  the  passage  comparing  the  riage,  his  share  should  he  divided  amongst 

fifth  and  sixth  purposes  of  the  trust.  the  survivors ;  and  in  Evans  v.  Evans,  26 

(r)  Campbell  v.  Campbell's  Trs.,  21  Dec.  Beav.  81,  where  the  survivorship  was  re- 

1866,  5  Macph.  206.  ferred  by  Lord  Romilly,  M.-R,  to  the  period 
(s)  5  Macph.  211,  per  Lord  Dcas.     In  of  the  testator's  death,  in  respect  of  the 

several  of  the  English  cases,  the  provision      terms  of  a  destination  over  which  was  so 
of  survivorship  has  been  referred  to  some      framed  as  to  bo  applicable  to  that  period, 
other  period  than  that  of  the  distribution 
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chapter  xl.  merely  for  the  purpose  of  providing  for  the  payment  of  an  annuity 
or  annuities,  the  presumption  against  vesting  is  very  much  weakened. 
Although  in  special  cases  the  condition  of  survivorship  has  been 
held  to  have  relation  to  the  period  of  the  death  of  the  annuitant,!/) 
yet  slight  indications  of  a  contrary  intention  will  be  sufficient  to 
satisfy  the  Court  that  the  radical  interest  was  meant  to  vest  at  the 
period  of  the  testator's  death, («)  and,  in  general,  the  presumption 
would  appear  to  be  in  favour  of  vesting  at  the  earliest  possible 
period.(x)  In  the  latest  and  most  authoritative  case  of  this  de- 
scription, it  was  observed  by  Lord  Cran worth,  that  it  would  require 
much  stronger  language  to  satisfy  the  Court  that  there  was  an  in- 
tention to  suspend  in  the  case  of  an  annuity  than  in  that  of  a  life- 
rent (y) 
Where  object  of  1341.  (3)  Where  the  distribution  of  the  estate  is  postponed 
Ennere^the  merely  for  the  protection  of  the  interests  of  the  legatees,  as  in  the 
protection  of      ^^  0f  a  fun(]  destined  to  minor  children  and  the  survivors  of  them, 

the  interest  of  ...... 

minor  legatees,  payable  to  the  legatees  on  their  respectively  attaining  majority  or 
being  married,  we  should  consider  that  to  be  the  more  reasonable 
construction,  which  would  vest  the  succession  at  the  death  of 
the  testator.  If  the  question  is  to  be  determined  by  precedent,  it 
is  necessary  to  leave  out  of  view  the  cases  in  which  the  ultimate 
destination  is  preceded  by  a  grant  of  a  liferent  interest,  that  element 
being  sufficient  in  itself  to  raise  a  presumption  for  postponement  of 
vesting.  Again,  where  the  profits  of  the  estate  accruing  during  the 
minorities  of  the  children  are  either  undisposed  of,  or  are  subject 
to  accumulation  for  the  benefit  of  the  surviving  children,  or  are  ap- 
plicable to  other  purposes,  the  gift  of  the  reversionary  estate  is  in 
substance  as  well  as  in  form  a  legacy  payable  on  an  uncertain  event ; 
the  maxim  dies  incertus  pro  conditione  habetur  is  applicable,  and 
the  right  does  not  vest  until  the  condition  is  purified.  But  where 
the  income  of  the  estate  is  applied  by  the  will  to  the  maintenance 
of  the  children  during  the  period  of  nonage,  the  right  does  not  ap- 
pear to  be  dependent,  in  any  fair  view  of  its  nature,  upon  the  con- 
tingency of  the  attainment  of  majority.  There  is  not  much  autho- 
rity in  reference  to  the  species  of  destination  to  which  we  immedi- 
ately refer,  but  what  we  have  been  able  to  discover  is  in  favour  of 
the  principle  of  immediate  vesting  in  such  a  case  ;  and,  in  particu- 
lar, the  point  appears  to  be  so  ruled  in  the  case  of  MaMands  Trs. 
v.  M'Dermaid.fy)     In  this  case  an  interest  in  a  residuary  estate 

(0  Pearson  v.  Casamaijor,  16  Sh.  276 ;  (z)  Pursell  v.  Newbigging,  10  May  1866, 

18  July  1839,  M'L.  and  Rob.  686,  687;  2  Macq.  273. 

Johnston  v.  Johnston.  9  June  1840, 2  D.  1038.  (y)  2  Macq.  276. 

(u)  Watson  v.  Macdougall,  4  June  1866,  (z)   Maitland's   Trs.   v.  M€  Dermoid,    15 

18  D.  971.  March  1861,  23  D.  782. 
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given  in  the  terms  under  consideration,  was  held  to  have  vested  in  chapter  xl. 
the  longest  liver  of  three  children,  who  all  died  in  minority,  though 
whether  the  two-thirds  primarily  destined  to  the  others  vested  in 
him  by  survivorship  or  as  next  of  kin  of  his  deceased  brothers  was 
not  expressly  determined.  Lord  J.-C.  Inglis  observed,  that  he  could 
conceive  no  stronger  character  of  a  gift  of  residue  than  that  the 
testator  should  wish  his  trustees  to  hold  it  for  behoof  of  his  children, 
and  to  pay  out  of  it  such  sums  as  should  be  necessary  for  their 
maintenance  and  upbringing, (a)  and  there  are  other  passages  in  the 
opinions  of  the  judges  favourable  to  the  supposition  of  immediate 
vesting.  Some  of  the  later  cases  exhibit  a  leaning  on  the  part  of 
the  Court  to  this  construction,  without  affirming  it  as  matter  of 
positive  decision.  (6) 

1342.  (4)  The  presumption  is  much  stronger  in  favour  of  vesting  Presumption 

,  v  p  •   •  ai'ii  •  •  a        a     j.i  •     for  immediate 

in  the  case  of  provisions  to  children  in  marriage-contracts  than  in  vesting  stronger 
that  of  testamentary  bequests.     Such  provisions  are  most  usually  1?^^™"," 
declared  to  be  given  in  satisfaction  of  legitim,  and  have,  therefore,  than  of  tesu- 

.  .  °  mcntary  provi- 

some  of  the  qualities  of  obligations.  From  the  same  circumstance  mom. 
it  is  natural  to  infer  that  the  intention  is  to  give  a  vested  interest  at 
the  time  when  the  right  to  legitim  would  accrue.  Accordingly,  it 
appears  to  be  settled  by  the  most  recent  decisions  that  marriage- 
contract  provisions,  even  when  not  secured  by  a  fund  set  apart  in  the 
father  s  lifetime,  vest  at  the  dissolution  of  the  marriage,  or,  at  all 
events,  at  the  death  of  the  father,  which,  accordingly,  is  to  be  treated 
as  the  period  to  which  the  provision  of  survivorship  refers. (c) 
"Where  a  preferential  right  is  constituted  in  favour  of  children  by 
the  conveyance  of  a  fund  to  trustees  in  the  parent's  lifetime,  the 
children  are  held  to  take  vested  interests  at  birth,  subject  to  increase 
or  diminution,  by  the  coming  into  existence  of  other  objects  of  the 
provision  or  their  removal  by  death  during  the  subsistence  of  the 
marriage.(d)  We  refer  to  a  subsequent  chapter  for  a  fuller  exposi- 
tion of  this  subject.(e) 

1343.  In  conclusion,  reference  maybe  made  to  the  case  of  a  Effect  of  clause 
destination  of  a  liferent  interest  to  a  plurality  of  persons,  and  to  the  m  TiiSrent  des- 
6urvivors  or  survivor  of  them.     Such  a  destination  has  in  general iiDation- 

the  force  both  of  a  conditional  institution  and  of  a  substitution.  In 
the  former  sense  the  condition  of  survivorship  necessarily  has  rela- 
tion down  to  the  period  of  actual  possession,  for  a  liferent  right  being 

(a)  23  D.  737.  10  March  1865,  8  Macph.  684  ;   Vines  v. 

(6)  Scott's  Trs.  v.  Stack,  16  June  1865,  Uillou,  18  July  1860,  22  D.  1436. 

8   Macph.  950;   Leighton  v.   Leighton,   8  (d)  Beatties  Trs.  v.   Cooper  a  Trs.y  14 

March  1867,  5  Macph.  661.  Feb.  1862,  24  D.  635 ;  Hunter'*  Tr*.  v. 

(c)  Romanes  v.  Riddell,  13  Jan.  1865,  3  Carleton,  11  Feb.  1866,  3  Macph.  514. 

Macph.  348 ;  Rogersons  Trs.  v.  Rogerson,  (e)  Chapter  42,  sect.  2. 
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chapter  xl.  strictly  personal  cannot  vest  in  the  persons  to  whom  it  is  destined 
until  it  takes  effect  in  possession.  But  as  equity  requires  that  the 
provision  of  survivorship  should  be  construed  in  a  sense  favourable 
to  the  legatees,  the  destination  will  also  be  held  to  attach  to  the 
right  as  long  as  it  is  capable  of  enduring,  insomuch  that  on  the 
death  of  any  of  the  joint-liferenters  the  entire  life  interest  will  con- 
tinue to  be  enjoyed  by  the  survivors  or  survivor,  and  the  fiar  will 
not  come  into  possession  until  the  death  of  the  longest  liver  of 
the  annuitant8.(/) 

(/)   Tulloch  v.   Welsh,  28  Nov.  1888,  1      1887,  15  Sh.  1005;  John:ton  v.  Johnston, 
D.  94 ;  and  Bee  Maxwell  v.  Wylit,  25  May      9  June  1740,  2  D.  1038. 
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1344.  The  class  of  destinations  which  is  now  to  bo  considered  iva^iutm  **♦ 
is  distinguishable  from  that  wrhich  is  the  subject  of  a  preceding  tS^X^fr^ 
chapter  by  one  general  characteristic.     In  proper  heritable  destin-  h,%Tluh*  ******** 


*IU*fe. 


ations,  words  descriptive  of  heirs  comprehend  a  series  of  persons 
taking  the  estate  in  succession ;  in  designative  designations,  the 
words  of  designation  apply  either  to  one  person,  or  to  a  plurality 
of  persons  taking  the  estate  at  the  same  time.  The  construction 
of  designative  designations  presents  many  interesting  questions, 
and  although  the  law  of  the  subject  cannot  be  considered  to  have 
attained  maturity,  a  considerable  amount  of  authority  has  accumu- 
lated in  reference  to  the  construction  of  the  more  common  desig- 
native appellations. 

1345.  I.  General  designative  destinations. — "  Heirs"  "  Heirs  ••  iidr."  ti*  i*»* 
and  Assignees.9* — The  term  "heir"  or  "heirs,"  when  used  as  a  ^SSt^^ie 
destgnatio  personarum,  has  a  fixed  and  invariable  signification  in  Jj*  f^*Lt^ 
the  law  of  Scotland.     It  means  the  person  wfho  would  be  entitled  disposition. 
by  operation  of  law  to  succeed  to  the  ancestor  or  proposihis  in  re- 
lation to  the  subject  of  disposition.     Where,  therefore,  the  succes- 
sion is  heritable,  a  destination  to  heirs  is  a  destination  in  favour 
of  the  heir-at-law.  (a)     Where  the  succession  is  moveable,  a  desti- 
nation to  heirl  was  formerly  equivalent  to  a  legacy  to  the  next  of 
kin,  and  now  tf  the  persons  entitled  to  succeed  under  the  Moveable 
Succession  Act.  (6)     And  so  firmly  rooted  is  this  rule  of  consfruc- 

(a)  Infra,  g  1349-61.      In  the  law  of  heiresses;    Mountey  v.   Blamirt,  4   Russ. 

England  a  devise  of  real  estate  to  the  tes-  884. 

tator's  heir,  his  heir-at-law,  or  his  right  (b)  Infra,  \  1361.     After  some  conflict 

heirs,  will  apply  to  the  person  or  persons  of  authority,  it  appears  to  be  settled  by 

appointed  by  law  to  succeed  to  the  real  es-  the  judgment  of  Lord  St  Leonards  in  Dt 

tate  in  question  in  case  of  intestacy  ;  2  Jar-  Beauvoir  v.  De  Beauvoir  (8  H.  L.  Ca.  624, 

man  on  Wills,  3d  ed.  p.  56.     The  word  567).  that  there  is  no  general  presumption 

heir  in  the  singular  is  understood  in  a  col-  in  the  law  of  England  that  "  heirs  "  in  a 

lcctire  sense,  and  includes  co-heirs  or  co-  legacy  of  personalty  means  personal  repre- 
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CHAPTER  XLI. 


Destination  to 
"  heirs"  operates 
as  a  conditional 
institution. 


"Heir"  not 
flexible  in  rela- 
tion to  the  per- 
son, and  does 
not  denote  heir 
under  a  pre- 
viously executed 
disposition. 


tion,  that  in  the  case  of  a  mixed  succession  of  heritable  and  move- 
able estate,  it  is  held  that  a  general  destination  in  favour  of  heirs 
and  assignees  carries  the  heritable  estate  to  the  heir-at-law  and  the 
moveable  estate  to  the  next  of  kin,(c)  contrary  to  the  general  rule 
against  giving  different  meanings  to  the  same  words  in  the  same 
place. 

1346.  This  result  was  not  attained  without  some  conflict  of 
judicial  opinion,  but  undoubtedly  the  tendency  of  the  decisions  has 
been  uniformly  in  the  direction  that  has  been  indicated.  At  an 
early  period  in  the  development  of  this  branch  of  the  law,  it  was 
supposed  by  some  that  the  addition  of  the  words  "  heirs  and  as- 
signees" to  a  legacy  in  favour  of  an  individual  was  only  intended 
to  give  him  the  power  of  bequeathing  or  assigning,  in  case  of  his 
acquiring  a  vested  right.  This  was  strongly  maintained  in  the  case 
of  Inglis  v.  Miller \(d)  on  the  construction  of  a  bequest  to  an  indi- 
vidual, her  heirs,  executors,  or  assignees ;  but  the  Lords  found 
"  that  the  legacy  in  question  having  been  left  to  Isobel  Inglis,  her 
heirs,  executors,  or  assignees,  did  not  become  caduciary  by  her  pre- 
deceasing the  testator,  but  found  that  the  same  did  fall  and  belong 
to  Richard  Miller,  her  son,  as  conditional  institute,"  and  that  the 
same  was  effectually  carried  by  confirmation.  A  similar  decision 
was  pronounced  in  the  case  of  the  Earl  of  Moray  v.  Stuart. (e) 

1347.  There  was  then  a  struggle  to  give  to  the  words  "  heirs 
and  assignees  "  the  character  of  an  expression  of  flexible  meaning 
applicable  to  heirs  designed  under  a  former  will  or  deed  of  investi- 
ture. But  this  mode  of  construction  was  condemned  by  the  judg- 
ment of  the  House  of  Lords  in  Baillie  v.  Tennant,(f)  reversing  that 
of  the  Court  of  Session ;  and  in  subsequent  cases  it  has  received  but 


sentatives;  but  that  slight  indications  of 
intention  will  be  sufficient  to  impress  that 
meaning  upon  the  word.  Where  the  gift 
to  the  heirs  is  by  way  of  substitution  (or, 
as  we  should  say,  conditional  institution), 
this  will  generally  be  sufficient  to  deter- 
mine the  construction  in  favour  of  the  per* 
sonal  representatives,  because  the  testator 
is  presumed  to  mean  the  same  persons  to 
whom  the  legacy  would  have  descended  if 
it  had  vested  in  the  institute;  per  Lord 
St  Leonards,  ut  supra,  and  cases  of  Vaux 
v.  Henderson,  1  J.  &  W.  388,  n.,  and  Qit- 
tings  v.  M'DermoU,  2  My.  &  K.  69.  In 
some  cases  the  term  "  heirs  "  has  been  con- 
strued in  the  sense  of  children;  cases  cited, 
2  Jarman,  3d  ed.  p.  76. 

(c)  Blair  v.  Blair,  12  D.  97.    Where 
real  estate  in  England  is  conjoined  with 


personalty  in  a  gift  to  the  heirs  of  A.,  the 
difficulty  of  giving  different  meanings  to 
the  same  words  in  the  same  place  is  held 
to  be  an  argument  for  construing  the  gift 
in  favour  of  the  heir-at-law,  as  to  both 
species  of  property;  De  Beauvoirt  case, 
supra  ;  Tetlow  v.  Ashton,  20  L.  J.  Ch.  63. 

(d)  Inglie  v.  Miller,  1760,  M.  8084. 

(e)  Earl  of  Moray  v.  Stuart,  1782,  M. 
8108.  See  chapter  87  (Conditional  In- 
stitution) as  to  the  subsequent  cases  on 
this  point,  and  the  distinction  taken  in  the 
case  of  a  direction  to  convey  estate  to  an 
individual  and  his  heirs  and  assignees. 

(/)  Baillie  v.  Tennant,  1766,  M.  14,941 ; 
26  March  1770,  nom.  Chatto  v.  Baillie,  2 
Pat.  248.  See  also  Earl  of  Selkirk  v.  Duke 
of  Hamilton,  27  March  1779,  2  Pat,  449. 
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little  encouragement,  {g)    A  legacy  to  the  heirs  of  A.  B.  falls  to  his  chapter  xu. 
next  of  kin,  not  to  his  testamentary  representative.^) 

1348.  In  this  view  of  the  construction  of  the  term,  the  decision  &**£•  Tw-  *• 
in  the  case  of  OgUvies  Trs.  v.  The  Kirk-Session  o/Dundee(i)  is  open  Dundee  ques- 
to  serious  observation.     The  testator  by  his  settlement  left  the  re-  Uon 

sidue  of  his  estates  to  trustees  for  certain  charitable  purposes ;  and 
by  a  subsequent  testamentary  writing  he  directed  the  sum  of  £1300 
to  be  invested  on  heritable  security,  in  the  name  of  his  trustees,  for 
behoof  of  his  son  in  liferent,  the  fee  to  his  son's  child  or  children, 
failing  whom,  he  provided  that  the  said  sum  "  should  fall  and  be 
paid  to  his  own  nearest  heirs  and  assignees  whatsoever."  In  a 
competition  between  the  truster's  heir-at-law  and  the  trustees  of 
the  charity,  claiming  as  residuary  legatees,  the  Court  preferred  the 
latter,  chiefly  in  respect  of  the  presumption  that  the  testator  could 
not  mean  to  die  partly  testate  and  partly  intestate,  (k)  The  ratio 
of  the  decision  appears  to  involve  a  fallacy ;  because,  in  reality,  the 
heir-at-law  did  not  claim  the  legacy  ab  intestato,  but  as  a  conditional 
institute  under  the  destination.  The  case  of  Paton  v.  Hamilton^) 
cited  by  the  judges  as  a  precedent,  depends  upon  different  prin- 
ciples. The  question  there  was  as  to  the  succession  to  a  fund  se- 
cured by  marriage-contract  to  the  children  of  the  marriage,  whom 
failing  to  the  husband  by  name,  and  his  heirs  and  assignees.  The 
provision  was  merely  in  obligatione,  and  the  object  of  the  ultimate 
destination  was  obviously  to  reinstate  the  husband  in  the  event  of 
the  marriage  being  dissolved  without  issue  surviving;  "heirs  and  as- 
signees n  being  adjected  merely  as  part  of  the  style  of  the  clause  of 
conveyance,  or,  in  English  phrase,  as  words  of  limitation.  In  this 
case  it  was  rightly  held  that  the  fund  fell  under  the  husband's  will 
in  the  event,  which  happened,  of  his  death  without  issue.  But  we 
do  not  think  that  this  is  a  mode  of  construction  which  can  be  safely 
applied  for  the  purpose  of  eliminating  a  regular  conditional  insti- 
tution of  heirs  from  a  legacy  in  a  will  or  codicil. 

1349.  The  rule  that  the  word  "  heirs,"  or  "  heir,"  shall  receive  Examination  of 
an  interpretation  corresponding  to  the  quality  of  the  subject  of  dis-  j^ewingThat 
position,  has  been  consistently  maintained  from  a  very  early  period.  \he.  *€rm  "  h?ir" 

*  .  ^  m  ^  *    r  is  interpreted 

The  point  was  first  elaborately  argued  in  a  case  arising  out  of  an  Mcundum  *»//>- 
obligation  in  a  contract  of  marriage  to  pay  a  sum  of  money  to  the  nam? 
spouses  in  liferent,  and  the  heirs  of  the  marriage  in  fee,  whom  fail- 

(g)  Suttie  v.  Suttiey  19  Jan.  1809,  F.C. ;  (k)  See  the  opinions  of  the  judges  on 

Duff v. Duff,  14 May  1824,  3  Sh.  11,N.E.  9.  this  point,  8  D.  1246. 

{h)  Blair  v.  Blair,  16  Nov.  1849,  12  D.  (1)  Paton  v.  Hamilton,  1797,  M.  11,376; 

97.  Robson  v.  Robson,  1794,  M.  14,958.      And 

(i)  Ogilvies  Trs.  v.  Kirk- Session  of  Dun-  see  the   recent  case  of  Donald's   Trs.  v. 

dee,  18  July  1846,  8  D.  1229.  Donald,  26  March  1864,  2  Macph.  922. 
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chaptbb  ill  ing,  to  the  wife's  heirs  or  assignees,  (to)  In  this  case  the  argument 
for  the  heir-at-law  prevailed,  though  the  subject  was  undoubtedly 
moveable.  But  the  true  principle  was  asserted  not  long  after  in  a 
case  which  went  to  the  House  of  Lords  ;(n)  and  in  Robertson  v. 
Kerr^o) — where  also  the  competition  between  the  heir  and  the  exe- 
cutors had  relation  to  a  money  provision  in  a  marriage-contract 
containing  a  destination  over  to  heirs  and  assignees, — it  is  stated  by 
Elchies,  who  reports  the  case,  that  the  Lords  found  that  the  heir 
had  no  claim  on  the  contract,  for  they  thought  that  such  a  substi- 
tution of  money  provisions  in  a  contract,  failing  issue  of  the  mar- 
riage, to  the  man's  heirs  and  assignees,  which  is  common  in  mer- 
chants' contracts,  is  not  intended  to  make  the  man's  whole  stocking 
heritable,  nor  to  hinder  him,  failing  issue,  from  the  power  of  test- 
ing. And  again,  in  the  case  of  Boivie  v.  Bourie,(p)  a  majority  of 
the  judges  were  of  opinion,  "  that  the  term-heirs  must  always  be 
interpreted  according  to  the  nature  of  the  subject  with  respect  to 
the  succession  of  which  it  occurred  as  a  word  of  destination ;  that 
in  a  destination  of  an  heritable  subject  it  denoted  the  eldest  son 
the  proper  heir  of  heritage ;  that  in  a  moveable  bond  it  would  have 
designated  the  executors  the  proper  heirs  in  mobilibus  ;"  and  that, 
where  there  was  nothing  in  the  settlements  specially  to  explain  the 
meaning  of  the  term  "  heirs,"  the  Court  must  be  guided  by  the  legal 
presumption,  (q) 
Distributive  1360.  The  leading  modern  case  in  this  branch  of  the  law  is  that 

the  J™  "heir"  of  Blair  v.  Blair, (r)  where  certain  testamentary  estate,  consisting 
mixed  h™Sief  ch*eAy  0*  personal  property,  was  given  to  trustees  upon  trust  that 
and  moveable  they  should  render  a  just  and  true  account  to  W.  B.,  "  or  his  heirs 
or  successors,"  of  their  whole  intromissions,  etc.,  and  should  make 
payment,  or  dispone,  etc.,  the  whole  rest,  residue,  and  reversion  of 
the  testator's  estate,  to  and  in  favour  of  the  said  W.  B.  and  his  fore- 
saids. In  the  argument  for  the  heir-at-law  (in  which  all  the  pre- 
vious authorities  are  examined)  reliance  was  placed  on  the  absence 
of  the  term  "  executors,"  and  the  use  of  the  word  "  successors"  in 
its  place.  A  majority  of  the  Court,  however,  were  of  opinion  that 
the  subjects  belonged  to  the  executors  or  next  of  kin,  as  heirs  in 
mobilibu8  ;  and,  on  it  being  afterwards  ascertained  that  a  certain 
part  of  the  estate  was  heritable  property,  their  Lordships  found  that 
the  heir  was  entitled  to  take  the  heritable  subject  in  question,  as  his 
father's  heir  in  heritage,  under  the  said  conveyance  of  the  residue,(s) 

(m)  Simpson  v.  Walker,  1714,  M.  5476.  (p)  Bowie  v.  Bowie,  23  Feb.  1809,  F.C. 

(n)  Stevenson  v.  Fife,  1715,  M.  14;862,  (?)  Id.,  p.  216-16. 

14,926;  20  Feb.  1718-19,  Roberts.  216.  (r)  Blair  v.  Blair,  16  Nov.  1849,  12  D. 

(o)  Robertson  v.  Kerr,  1742,  Elch.  "Mu-  97. 

tual  Contract,"  No.  19.  («)  Interlocutor,  12  D.  117. 
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thus  giving  a  double  or  alternative  construction  to  the  destin-  chaftm  m. 
ation. 

1361.  Accordingly,  it  is  now  settled  that  a  destination  to  heirs  Result  of  the 
where  the  subjects  of  conveyance  are  moveable — as,  for  example, 

sums  of  money,  (t)  personal  bonds,  the  interest  in  a  contract  of  co- 
partnery,(«)  or  a  residuary  interest  under  a  general  settlement,  (x) 
— wiU  carry  the  subject  to  the  executors  or  next  of  kin.  If  the 
subject  of  the  conveyance  is  heritable,  as  landed  estate  or  money 
heritably  secured,(y)  or  bonds  secluding  executors,(«)  a  destination 
to  heirs,  however  inconsiderable  the  property  may  be,  will  be  con- 
strued as  a  settlement  in  favour  of  the  heir-at-law.  If  the  settle- 
ment embrace  both  heritable  and  moveable  estate,  a  direction  to 
convey  to  heirs  or  successors  is  held  to  import  a  trust  for  the  heir- 
at-law  as  regards  the  heritage,  and  for  the  next  of  kin  as  to  the 
moveable  property,  (a) 

1362.  Where  the  testator's  children  are  the  parties  to  whom  the  c**  of  children 
succession  would  accrue  in  virtue  of  a  destination  to  "  heirs,"  they  character  of 
are  not  regarded  as  favoured  parties ;  and  therefore,  as  the  law  for-  destination* 
merly  stood,  the  issue  of  predeceasing  children  were  excluded  from 

the  succession  ;  because  the  condition  si  hceres  sine  liberis  decesserit 
was  held  to  apply  only  to  the  institution  of  heirs  specially  favoured 
on  the  ground  of  relationship.  (6)  But  since  the  passing  of  the 
Moveable  Succession  Act,(c)  grandchildren  take  an  interest  in  the 
succession  by  way  of  representation. 

1363.  Where  the  estate  consists  of  heritage  in  the  hands  of  trus-  Contraction  of 
tees  subject  to  a  trust  for  sale,  the  law  of  conversion  will  determine  «on  to  quality  of 
the  quality  of  the  estate,  and,  consequently,  the  description  of  heirs  f^^hy^ 
who  are  entitled  to  succeed  under  a  destination  to  heirs  and  assig-  ^re^00  *> scl1- 
nees.(d)     In  one  of  the  modern  cases — not  a  very  recent  one — the 

(t)  Robertson  v.  Robertson,  1 766,  Hailes,  14,980.     Sometimes  moveable  subjects  are 

87 ;  Kinloch  v.  Kinloch,  1678,  8  Br.  Sup.  held  to  go  with  the  landed  estate.,  in  re- 

218 ;  Sutherland  v.  Douglas1  Trs.,  29  Nov.  spect  of  the  special  intention  evinced  by 

1865,  4  Macph.  106.  the  will,   as  in  Grant's  Trs.  v.  Chant,  2 

(«)  Irvine  v.  Irvine,  16  July  1861,  18  D.  July  1862,  24  D.  1211. 

1367.  (a)  Blair  v.  Blair,  supra ;  and  see  Ersk. 

(x)  Ersk.  8, 8, 47  and  48 ;  Bankt. vol.  2,  p.  8,  8,  47,  as  to  the  relative  rights  of  heir 

838;  Pearson  v.  Corrie,  28  June  1826,  4  Sh.  and  executor  under  bonds  of  corroboration 

120  >  Blair  v.  Blair,  16  Nov.  1849,  12  D.  of  heritable  debts. 

97 ;  and  see  Graham  v.  Hope,  17  Feb.  1807,  (b)  Black  v.  Valentine,- 17  Feb.  1844,  6 

M.  "  Legacy,"  App.  No.  8.  D.   689 ;    Hamilton  v.   Hamilton,  8  Feb. 

(y)  Murray  v.  Flint,  1774,  M.  14,962;  1888,  16  Sh.  478;  Wishart  v.  Grant,  1768, 

Fairserviee  v.  White,  1789,  M.  2817 ;  Dykes  M.  2810 ;  and  see  chapter  89  (Of  the  Im- 

v.  Dykes,  9  Feb.  1811,   F.C.;   Bowie  v.  plied  Condition,  si  sine  liberis). 

Bowie,  28  Feb.  1809,  F.C. ;  Home  v.  Wat-  (e)  18  Vict.,  c.  28,  g  1. 

son,  1767,  6  Br.  Sup.  880;  Farquharson  v.  (d)   White  v.   White,  28  June  1860,  22 

Farquharson,  1766,  M.  6596,  2290.  D.  1885. 


(*)  M'Kay  v.  Robertson,  1726,  M.  8224, 
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QHAPTiB  ni.  effect  of  a  direction  to  sell  upon  the  quality  of  the  succession  ap- 
pears to  have  been  overlooked,  (e) 
Effect  of  de»-  1364.  A  substitution  to  heirs-at-law,  where  introduced  into  an 

heirs-gencrai  at  heritable  destination,  is  effectual  according  to  its  tenor  as  a  dis- 
©f U^ritftbie11  position  to  the  person  answering  the  designation  when  the  succes- 
destination.       8ion  0pens ;  as,  for  example,  if  a  testator  should  destine  heritable 
estate  to  different  members  of  his  family  in  succession,  "  whom  all 
failing  the  said  children  before  majority  or  marriage,  to  the  nearest 
lawful  heirs  of  A.  B."(/)     And  so,  in  the  case  of  a  destination  to 
heirs  and  assignees  whatsoever,  excluding  a  certain  person  and  his 
issue,  the  exclusion  will  take  effect  at  the  first  opening  of  the  suc- 
cession to  heirs  and  assignees ;  the  clause  being  held  equivalent 
to  a  disposition  to  the  person  next  in  the  order  of  succession,  (g) 
We  have  elsewhere  seen  that  a  continuing  destination  cannot  be 
created  in  favour  of  heirs-at-law.     Destinations  of  heritable  estate 
to  heirs-general  sometimes  give  rise  to  competing  claims  on  the 
part  of  the  heirs  of  line  and  of  conquest.     The  cases  have  been  al- 
ready examined.  (A) 
The  Crown  held       1355.  It  has  been  solemnly  determined  that  the  Crown  cannot 
prehendedi^a   take  under  a  conditional  institution  of  heirs,  on  the  principle  that 
he^-genwa?     *^e  Crown  is  not  one  of  the  "  heirs  of  line,"  who  alone  are  held  to 
be  comprehended  under  a  general  designation  of  heirs,  (i)     Lord 
Glenlee,  to  whose  opinion  we  refer,  alluded  to  the  privilege  which 
had  been  successfully  claimed  by  the  Crown  of  reducing  a  deathbed 
deed.     This,  his  Lordship  observed,  was  a  privilege  not  confined 
to  heirs  of  line,  but  belonging  to  any  heir  alioqui  8ucce8surus.(k) 
"Heirs"  con-  1356.  If  it  appear  from  the  immediate  context  that  a  testator 

\m,  in  'respect"  uses  the  expression  "heirs"  to  designate  children,(J)  or  some  other 

of  intention  de- 
duced from  the        («)  Duff  v.  Duff,  14  May  1824,  8  Sh.  12,      that  the  gift  fell  to  be  construed  in  favour 

context.              N.  E.  9.  of  "  those  who  would  have  been  the  right 

(/)  Kirkwood  v.  Keeling,  5  March  1842,  heirs,  if  the  son  were  dead." 

4  D.  878.  (A)  Chapter  35,  §  1146  (Destinations  to 

(g)    Crs.  of  Birkhill  ▼.  Ay  tori  a  Heir*,  Heirs  of  Provision). 

1742, Elch." Succession/' No.  7;  M.  14,985.  (•*)  Torriev. King** Remembrancer ,31  May 

In  the  case  of  Ooodtitle  v.  Pugh,  3  Br.  Par.  1882,  10  Sh.  597.   In  England,  the  Crown 

Ca.  Toml.  454,  where  estate  was  devised  has,  no  claim  under  a  bequest  to  next  of 

to  certain  heirs,  whom  failing,  "  to  the  kin ;  Hawkins  v.  Hawkint,  7   Sim.  173 ; 

right  heirs  of  me  (the  testator)  for  ever,  Rook  v.  AtL-Gen.  9  Jur.  N.  S.  9. 

my  son  excepted,  it  being  my  will  he  shall  (&)  10  Sh.  603. 

have  no  part  of  my  estates,  real  or  per-  (/)  Matthew  v.  Scott,  21  Feb.  1844,  6  D. 

sonal,"  it  was  held  by  the  House  of  Lords,  718 ;  Baillie  v.  Seton,  16  Dec  1853,  16  D. 

reversing  the  judgment  of  the  K.  8.,  that  216,  see  Lord  Rutherford's  note.    The  in- 

the  words  quoted  were  inoperative,  as  the  termingling  of  the  words  children   and 

testator  had  no  right  heirs  except  his  son.  "  heirs,"  in  clauses  providing  for  the  dia- 

This  is  characterised  by  Mr  Jarman  (ii,  tribution  of  personal  property  amongst  dif- 

71)  as  an  extraordinary  decision,  and  most  ferent  families,  has  been  held  in  England 

lawyers  will  agree  with  Lord  Mansfield  to  warrant  a  construction  of  the  latter  term 
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limited  class  of  heirs,  effect  must  of  necessity  be  given  to  the  inter-  qhaptib  xli. 
pretation  of  the  term  furnished  by  the  will  itself.  But  the  cases 
are  rare  in  which  the  inference  supposed  can  be  clearly  deduced 
from  the  context ;  and  without  the  clearest  evidence  of  intention,  a 
court  of  construction  would  not  allow  the  general  term  "heirs"  to 
be  bent  from  its  natural  signification.  However,  where  by  a  mutual 
settlement  the  granters'  estates,  heritable  and  moveable  were  des- 
tined to  the  longest  liver  of  them  in  liferent,  "  and  to  the  heirs  of  the 
longest  liver  in  fee,"  with  ulterior  substitutions ;  and  it  was  further 
provided,  that  in  case  of  the  decease  of  both  the  testators  "without 
heirs  of  their  bodies,"  the  fee  should  be  burdened  with  a  certain  life- 
rent interest, — it  was  held  that  the  first  mentioned  designation  of 
heirs  was  interpretated  by  the  proviso  in  the  sense  of  heirs  of  the 
body.{m)  And  where  the  testator  directs  his  trustees  to  invest  the 
produce  of  his  estate  for  the  benefit  of  his  heirs,  and  afterwards,  in 
a  subsequent  part  of  the  deed,  specifies  the  heirs  to  whom  it  is  to 
go,  it  cannot  be  doubted  that  the  specific  designation  of  heirs  explains 
or  controls  the  more  general  designation,  (n)  A  good  illustration  of 
this  rule  of  construction  is  supplied  by  the  destination  in  Campbells 
Trs.  v.  CampbeIl,(o)  which  was  expressed  as  follows,  "  That  my  said 
trustees  shall  pay  over  the  whole  free  residue  and  remainder  of  my 
means  and  estate  above  disponed  to  A.  C,  my  son,  and  his  heirs, 
executors,  and  successors,  hereby  declaring  my  will  to  be  that  my 
said  trustees  shall  entail  the  whole  amount  on  the  heirs-male  of  the 
said  A.  C. ;  whom  failing,  on  the  heirs-male  of  D.  C. ;  whom  failing, 
on  the  heirs  of  J.  C. ;  whom  failing,  on  the  heirs  of  M.  P."  It  was 
held  by  Lord  Jeffrey  and  the  Court,  that,  as  the  truster  had  ex- 
plained the  sense  in  which  he  used  the  words  heirs  and  successors 
by  setting  forth  the  specific  destination  which  he  desired  to  be  in- 
serted in  the  entail,  that  destination  must  be  held  to  be  complete, 
and  that  the  entail  ought  not  to  contain  any  general  ulterior  desti- 
nation to  the  heirs  and  successors  of  A.  C. 

in  the  sense  of  the  former.   As,  for  example,  Nov.  1817,  F.O. ;  contra,  Thorburn  v.  Thor- 

in  Loveday  v.  Hopkins,  Amb.  273,  where  the  burn,  18  March  1858,  20  D.  829,  886. 

'words  were,  "  I  give  to  my  sister  Loveday's  (n)  Grieve' s  Trs.  v.  Bethune,  9  June  188, 

heirs  £6000—1  give  to  my  sister  Brady's  8  Sh.  896.     "  Where,"  says  Jarman,  "  a 

children  equally  £1000 ; "  and  in  Pattenden  testator  shows  by  the  context  of  his  will 

v.  Hobson,  22  L.J.  Ch.  697,  where  the  tes-  that  he  inteods  by  the  term  heir  to  denote 

tator  destined  his  estate  to  his  three  sur-  an  individual  who  is  not  heir-general,  such 

viving  daughters,  or  to  the  heirs  of  their  intention  must,  of  course,  prevail,  and  the 

bodies,  and  gave  an  equal  share  to  the  devise  will  take  effect  in  favour  of  the  per- 

ehildrenoi  his  deceased  daughter.   In  both  son  described;"  Jarman  on  Wills,  8  ed.  ii. 

cases  "  heirs  "  were  held  to  moan  child-  69,  citing  Dormer  v.  Phillips,  8  Drew.  89  ; 

ren.  Rose  v.  Rose,  17  Ves.  847,  and  other  cases. 

{m)  Hunter  v.  Nisbet,  14  Nov.  1839,  2  (o)  Campbell's  Trs.  v.  Campbell,  12  May 

D.  16 ;  and  see  Tinnoch  v.  M'Leuman,  26  1838,  16  Sh.  1004. 
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OBAPTKK  XLT. 

Destination  to 
"  heirs"  of  a 
legatee  does  not 
render  his  right 
contingent,  or 
suspend  the 
vesting  of  the 
legacy. 


Marehbanks  ▼. 
Brodcie. 


Cochrane  r. 
Cochrane  $Exr s. 


1367.  A  destination  to  heirs  and  assignees,  although  it  imports 
a  conditional  institution  of  the  persons  designated  in  the  event  of 
the  previously  named  legatees  predeceasing  the  testator,  does  not 
render  the  prior  destinations  contingent  so  as  to  suspend  the  vest- 
ing of  the  fee  during  the  currency  of  a  liferent.  For,  as  heirs-at- 
law  are  not  supposed  to  be  nominated  in  the  character  of  favoured 
persons,  the  right  of  inheritance  given  to  them  is  sufficiently  satis- 
fied by  holding  it  to  apply  to  the  event  of  the  failure  of  the  prior 
destinations  during  the  testator's  lifetime.  After  there  is  a  possi- 
bility of  the  succession  vesting  in  the  favoured  legatees,  the  gift 
over  to  their  heirs  ceases  to  have  any  operative  meaning,  or  means 
only  that  the  succession  shall  vest — being  simply  the  expression  of 
the  legal  doctrine  that  a  vested  interest  transmits  to  heirs  and  as- 
signees^ p) 

1368.  Thus,  where  a  lady  conveyed  the  sum  of  £1000  to  trustees, 
with  a  direction  to  apply  the  yearly  interest  as  an  annuity  to  her 
nephew  during  his  life,  the  principal  to  be  "  divided  and  applied" 
to  certain  other  legatees  named,  "  and  to  their  respective  heirs  in 
case  of  their  death,"  and  one  of  these  legatees,  Mrs  Brockie,  sur- 
vived the  testatrix,  but  died  before  the  expiration  of  the  life  inter- 
est, it  was  held  that  the  legacy  had  vested  in  her  on  the  death  of 
the  testatrix,  and  was  carried  by  her  general  disposition  to  her 
husband,  to  the  exclusion  of  her  next  of  kin.  (q)  "  The  mere  men- 
tion of  her  heirs,"  said  Lord  Jeffrey,  "  can  never,  after  the  cases 
of  Crawford  (r)  and  Leitch,(6)  warrant  the  supposition  that  the 
trust  was  created  in  any  degree  for  the  purpose  of  protecting  the 
conditional  institution  of  unknown  parties,  by  depriving  the  only 
named  fiar  of  the  power  of  disposal ;  it  being  manifest,  in  the  Lord 
Ordinary's  apprehension,  that  these  words  were  introduced,  not 
with  any  view  of  suspending  the  vesting,  but  solely  to  meet  the 
contingency  of  Mrs  Brockie  herself  predeceasing  the  testator,  and 
the  legacy  consequently  lapsing."(£)  In  the  subsequent  case  of 
Cochrane  v.  Cochrane's  Execators^a)  where  a  legacy  of  £150  and  a 
share  of  residue  were  made  payable  to  John  Cochrane,  "  or  his 
heirs,"  six  months  after  the  testator's  death,  and  when  the  same 
was  freed  from  the  liferent  right  of  his  spouse,  the  case  was  treated 
as  one  of  first  impression ;  Lord  Colonsay  observing,  as  to  the 


(p)  See  joint  opinion  in  Donaldson's  Trs. 
v.  Macdougall,  22  D.  1586,  which  on  this 
point  is  not  affected  by  the  reversal. 

(q)  Marehbanks  v.  Brockie,  18  Feb.  1836, 
14  Sh.  521.      ' 

(r)  Russell  v.  Crawford*  Trs.,  6  Feb. 
1824,  F.C. 


(s)  Smith  v.  Leitch,  4  Sh.  669,  N.E.  665  ; 
17  Feb.  1829,  8W.&S.  866. 

(0  14  Sh.  624. 

(t/)  Cochrane  v.  Cochrane'*  Exrs.,  29  Nov. 
1864,  17  D.  108.  See  also  L'Amy  v. 
NicoUori*  Trs.,  6  Dec.  1850,  18  D.  240. 
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meaning  of  the  phrase  "or  his  heirs,"  that  it  was  only  introduced  chaptbb xm. 
for  the  purpose  of  preventing  the  lapsing  of  the  legacy. 

1359.  A  destination  to  "successors"  is  held  to  be  identical " Successors" 
with  one  in  favour  of  heirs,  and  to  apply  to  the  persons  entitled  by  commotion 
operation  of  law  to  succeed  to  the  subject  of  the  inheritance,  (x)  withheira- 
Accordingly,  where  the  residue  of  a  trust-estate  was  destined  to  the 

"  heirs  or  successors"  of  a  person  named,  it  was  held  that  the  words 
must  be  interpreted  according  to  the  nature  of  the  subject,  and 
that,  this  being  a  moveable  succession,  it  fell  to  be  divided  amongst 
the  children  of  that  person. (y) 

1360.  "  Assignees" — It  is  scarcely  necessary  to  add  that  the  "Assignees:" 
conjunction  of  the  "  assignees"  with  heirs  or  executors  in  a  clause  STes1kinatioIw., 
of  conditional  institution  of  heirs  has  not  the  effect  of  making  the 

legacy  assignable  before  the  period  of  vesting,  or  of  letting  in  the 
testamentary  heirs.  The  term  when  used  in  this  connection  is 
mere  surplusage,  importing  only  that  the  subject  may  be  assigned 
by  the  person  in  whom  it  vests,  (z) 

1361.  "Next  of  Kin!' — No  doubt  can  be  entertained  as  to  the  «  Next  of  kin," 
meaning  of  a  legacy  in  favour  of  persons  answering  to  this  well-  $  JSSSeor 
known  legal  designation.     A  legacy  to  next  of  kin  operates  in  S^^^udM  ail 
favour  of  the  nearest  in  degree  to  the  testator  or  propositus,  who  at  who' possess  that 

character 

common  law  were  entitled  to  the  moveable  succession  ah  intestate, 
and  still  have  a  preferable  right  to  the  office  of  executor,  (a)  Per- 
sons entitled  to  share  in  the  distribution  of  iu testate  succession 
under  the  Moveable  Succession  Act  have  clearly  no  claim  under 
a  legacy  limited  to  next  of  kin. 

(x)  O'Reilly  v.  Baroness  Sempill,  15  D.  and  without  making  an  appointment,  the 

789, 25  May  1855,  2  Macq.  288 ;  Nimmo  v.  legacy  was  held  to  vest  in  her  husband  as 

Murray's  Trs.,  3  June  1864, 2  Macph.  1144.  her  administrator ;  Qraffteyv.  Humpage,  1 

(y)  Blair  v.  Blair,  16  Nov.  1849,  12  D.  Beav.  46. 
97.  {a)  Lawson  v.  Stewart,  4  Sh.  884,  N.  E. 

(*)  Bell  v.  Cheape,  21  May  1845,  7  D.  386  ;  20  June  1827,  2  W.  &  S.  625.  The 
614,  and  cases  cited  in  chapter  28  (Doctrine  leading  case  of  Elmesley  v.  Young,  2  My. 
of  Lapse).  In  this  respect  the  law  of  Eng-  &  K.  82,  780,  finally  settled  the  construc- 
land  appears  to  be  different.  Where  the  tion  of  a  designation  of  next  of  kin  to  be  in 
words  "assigns"  is  subjoined  to  "execu-  favour  of  the  nearest  blood  relations  in 
tors  and  administrators  "  they  are  always  equal  degree  of  the  propositus,  excluding 
read  as  words  of  limitation,  and  not  as  persons  claiming  by  representation  under 
designating  next  of  kin ;  2  Jarman,  3d  ed.  the  Statute  of  Distributions.  The  testator 
p.  101.  In  other  words,  the  legacy  de-  was  survived  by  a  brother  and  the  children 
volves  as  it  would  have  done  if  it  had  of  a  deceased  brother.  Sir  John  Leach, 
vested  in  the 'person  previously  named.  M.-R.  (the  authorities  being  conflicting), 
For  example,  where  a  sum  of  money  was  held  that  the  children  was  entitled  to  par- 
bequeathed  to  a  married  lady  for  life,  ticipate,  but  his  judgment  was  reversed  on 
and  after  her  death  to  her  children,  with  appeal.  A  reference  to  the  Statute,  or  to 
a  power  of  appointment,  and  in  default  to  intestacy,  would,  it  seems,  let  in  the  statu- 
the  lady's  executors,  administrators,  and  tory  representatives, 
assigns,  and  she  died  without  leaving  issue, 
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chaptib  in.        1362.  The  recent  case  of  Connett  v.  Grier8on(b)  raised  a  singular 
Next  of  kin       question  as  to  the  meaning  of  a  similar  expression  in  a  destination 
heritowTd^tin.  °*  heritable  estate.     The  settlor,  by  separate  deeds  of  entail,  del- 
ation, whether    tined  his  lands  of  Over-Kirkcudbright  and  others,  and  his  lands  of 
e!(Lt   e         Auchinchain,  to  certain  series  of  heirs-substitute,  whom  all  failing 
to  such  heirs  as  he  should  afterwards  nominate,  "  and  in  case  of  no 
such  nomination,  to  my  own  nearest  of  kindred,  and  their  heirs  and 
disponees  whomsoever."    Omitting  in  this  place  the  consideration 
of  the  point  about  the  construction  of  the  term  "  heirs-female,"(c) 
the  question  was,  whether  the  ultimate  destination  was  tantamount 
to  a  destination  to  all  the  next  of  kin  equally,  or  was  limited  to 
heirs  in  succession  claiming  according  to  the  rules  of  lineal  descent. 
Lord  Kinloch  decided  in  favour  of  Miss  Grierson  the  next  of  kin  ; 
the  First  Division  of  the  Court  altered,  and  gave  judgment  in  favour 
of  Mr  Connell,  the  lineal  representative.    We  have  not  been  able  to 
discover  either  from  the  pleadings,  the  judges'  opinions,  or  the  in- 
terlocutor, what  was  the  precise  legal  character  in  which  the  suc- 
cessful claimant  asserted  his  title.    We  rather  infer  from  the  report 
that  he  was  the  entailer's  heir-at-law ;  if  so,  we  are  unable  to  sub- 
scribe to  the  doctrine  that  the  heir-at-law  is  the  person  designated 
by  the  words  "  nearest  of  kindred,"  even  when  the  subject  of  the 
destination  is  heritable  estate. 
Observations  on       1363.  In  any  view  of  the  case,  we  should  be  disposed  to  concur 
GHer*m.'        in  the  views  expressed  by  the  Lord  Ordinary  in  the  following  pas- 
sage : — "  The  words,  '  nearest  of  kindred'  have  a  defined  and  well- 
known  meaning  in  Scottish  law,  signifying  simply  the  nearest  in 
blood,  or  those  standing  in  the  nearest  degree  of  relationship,  .  .  . 
and  the  Lord  Ordinary  cannot  regard  the  expression  as  meaning 
anything  else  than  the  better  known  and  more  common  phrase 
*  next  of  kin.'    What  the  pursuer  pleads  is,  that  the  '  nearest  of 
kindred '  must  be  considered  as  signifying  '  the  nearest  of  kindred 
according  to  the  rules  of  legal  succession  in  heritage.'    But,  besides 
that  this  implies  the  interpolation  of  words  not  used  by  the  en- 
tailer, it  is  obvious  to  remark,  that  there  is  no  such  thing  as  a  dif- 
ference in  nearness  of  kin  according  as  the  subject  is  heritage  or 
moveables.     The  nearest  of  kin  are  always  the  same,  never  vary. 
The  heir  is  different,  according  as  the  subject  is  the  one  or  the 
other,    .    .    .    but  he  does  not,  by  his  succession,  in  the  least  vary 
his  nearness  of  relationship  to  the  predecessor.     When  the  entailer 
uses  the  words  '  nearest  of  kindred/  he  uses  words  which  have  in 
themselves  a  fixed  and  definite  signification,  altogether  irrespective 
of  the  subject  of  succession."  (d) 

(b)  Connell  v.  Grierson,  14  Feb.  1867,  5  (c)  Chapter  36  (Destinations  to  Heirs  of 

Mucpb.  379,  and  see  4  Macph.  465.  Provision). 

(d)  Connell  v.  Gricrton,  5  Macph.  386. 
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1364  "  Personal  Representatives." — This  is,  in  its  literal  sense,  qhaptib  xli. 
an  indefinite  expression  signifying  those  who  are  liable  to  the  «perSoMi  re- 
creditors  of  the  ancestor  under  any  of  the  passive  titles.     By  con-  JJj^J^j^ 
struction,  for  reasons  too  obvious  to  require  explanation,  this  term  destination,  con- 
(when  used  designatively)  is  understood  to  apply  to  persons  re  pre-  who  represent 
senting  the  ancestor  by  a  beneficial  title.   In  the  only  case  in  which,  }&*  ben  c 
so  far  as  we  are  aware,  this  expression  was  made  the  subject  of 
judicial  construction,  the  competition  'was  between  an  executor- 
nominate  and  the  children  and  next  of  kin  of  the  propositus.    The 
Court,  by  a  unanimous  decision,  sustained  the  claim  of  the  next  of 
kin.(e)     Where  a  lady,  by  holograph  will,  directed  that  her  plate 
and  other  articles  should  "  be  divided  equally,"  without  specifying 
among  whom,  the  legacy  was  held  to  be  in  favour  of  the  next  of 
kin,  (/)  a  safe  decision,  since  the  result  would  have  been  the  same 
had  the  bequest  been  held  void  for  uncertainty.  It  is  to  be  observed 
that  bequests  to  "  personal  representatives,"  and  similar  indefinite 
nominations  relating  to  personal  estate,  coming  into  operation  after 
the  passing  of  the  Moveable  Succession  Act,  will  fall  to  be  distri- 
buted in  conformity  with  its  provisions. 

1366.  "Executors" — "Heirs  and  Executors." — As  a  question  of  " Executor," 
intention,  it  scarcely  admits  of  doubt  that  the  fair  construction  of  stnictfon  to 
a  bequest  to  "executors"  is  that  which  operates  in  favour  of  the  S££ Sector 
persons  who  would  succeed  to  the  moveable  estate  ab  intestato.  J^neficiaiiy,  or 

r  m     m  heirs  ro  mooiit- 

But  when  it  is  remembered  that  the  title  of  an  executor  was,  at  bus. 
common  law,  a  beneficial  title,  it  will  not  appear  surprising  that 
the  interpretation  of  a  bequest  in  this  form  should  have  been  felt 
to  be  a  question  of  difficulty.     The  question  arose,  in  the  case  of 
Lawson  v.  Stewart,(g)  on  the  construction  of  a  mutual  settlement 

(e)  StewartY.  Stewart,  1802,  "ML.  "Clause,"  interest  transmitting  to  his  executors  or 

App.  No.  4.  According  to  the  modern  Eng-  assigns ;  per  Kinderslcy,  V.-C.  in  re  Craw- 

lish  authorities,  tho  literal  meaning  of  ford,  2  Drew.  242.    Tim  is  also  the  rule  of 

••  personal "  or  "  legal  representatives ' '  (i.e.  construction  in  Scotland  (supra,  §  1 857) .  But 

persons  holding  the  office  of  executor  or  where  the  legacy  is  immediate,  without 

administrator)  is  net  to  be  rejected  with-  any  prior  life-estate,  the  destination  can 

out  some  evidence  of  an  intention  to  bene-  only  come  into  operation  in  the  event  of 

fit  the  persons  entitled  to  succeed*o6  intes-  the  legatee  dying  in  the  testator's  lifetime, 

tato.    To  understand  the  cases  (for  which  in  which  case  the  legacy  could  not  pass  to 

see  2  Jarman,  3d  ed.  pp.  98-105)  it  is  executors  as  part  of  the  legatee's  assets; 

necessary    to   attend   to    the   distinction  and  the  destination  is  therefore  to  be  con- 

which  is  taken  between  immediate  gifts  strued  as  a  substantive  bequest  to  the  per- 

to  legal  representatives  and  gifts  by  way  sons  who  would  be  entitled  to  the  personal 

of  substitution.     In  the  latter  case,  es-  estate  under  the  statute  of  distributions ; 

pecially  where  there  is  a  prior  life-interest,  re  Crawford,  supra. 

it  is  held  that  the  destination  is  only  in-  (/)  Dundasv.  Dundas,  27  Jan.  1887,  15 

serted  to  meet  the  case  of  the  legatee  dying  Sh.  427. 

during  the  subsistence  of  the  life-interest,  (g)  Lawson  v.  Stewart,  4  Sh.  884,  N.E. 

and  for  the  purpose  of  giving  him  a  vested  386 ;  20  June  1827,  2  W.  &  S.  625. 
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CHAPTIB  XL1. 


Destination  to 
executors  of  A. 
not  construed  as 
a  gift  to  the 
official  executors 
in  trust. 


What  words 
import  a  gift  to 
the  testamentary 
representatives 
of  another. 


in  which  legacies  were  bequeathed  subject  to  a  general  declara- 
tion, that  in  the  event  of  the  death  of  any  of  the  legatees  prior  to 
the  death  of  the  surviving  testator,  his,  her,  or  their  legacy  or  legacies 
should  thereby  fall  and  belong  to  their  executors  or  next  of  kin. 
Under  this  proviso  a  legacy  was  competed  for  by  the  husband  of  the 
legatee,  claiming  in  the  character  of  executor-nominate  and  univer- 
sal disponee,  and  by  the  legatee's  next  of  kin.  The  judges  seem  to 
have  been  much  embarrassed  by  the  question,  whether  the  words 
executors  or  next  of  kin  were  used  disjunctively,  or  as  terms  of 
equivalent  import.  At  first  they  were  equally  divided  on  the  ques- 
tion, but  after  a  hearing  in  presence,  judgment  was  given  in  favour 
of  the  next  of  kin,  and  that  judgment  was  affirmed  on  appeal.  In 
the  House  of  Lords  the  two  expressions  were  treated  as  identical 
for  the  purposes  of  the  settlement.  (A) 

1366.  A  designative  bequest  to  executors,  under  the  existing 
law,  is  a  direct  gift  to  the  heirs  in  mobilibus  of  the  propositus.  It  is 
not  equivalent  to  a  disposition  to  the  persons  holding  the  office  of 
executors  in  trust  for  the  persons  to  whom  they  are  accountable 
for  the  free  succession,  which  might  imply  a  claim  on  the  part  of  the 
creditors  of  the  executry  estate.  The  legacy,  however,  will  fall  to 
be  distributed  according  to  the  provisions  of  the  Moveable  Succes- 
sion Act,  as  has  been  held  in  various  cases  that  have  occurred  since 
the  passing  of  the  Act.(t)  And,  even  in  the  case  of  an  alternative 
bequest  to  "  executors  or  next  of  kin,"  we  may  safely  affirm  that 
the  presumption  would  be  held  to  be  in  favour  of  the  heirs  in  mo- 
bilibus according  to  legal  order  of  distribution,  (k) 

1367.  A  testator  may,  however,  so  frame  a  designative  bequest 
to  heirs  or  executors,  as  that  it  shall  pass  to  the  testamentary  re- 
presentatives.   As  in  the  case  of  Dove  v.  Smith,  (?)  where  a  fanner, 

(h)  Seethe  opinion  of  the  M.-R.,  2  W.  &      where    the    ultimate    decision    of    Lord 

Brougham  was  given  in  this  sense.  Where, 
on  the  contrary,  the  designation  is  held  to 
apply  to  the  person  holding  the  office  of 
executor  or  administrator,  the  law  is  well 
settled  that  he  does  not  take  the  fund 
beneficially,  but  as  part  of  the  personal 
estate  of  the  propositus;  Stocks  v.  Dodsley, 

I  Keen  826  ;  Dixon  v.  Dixon,  24  Beav.  129 ; 
unless  an  intention  to  give  the  fund  bene- 
ficially is  expressed,  as  in  the  case  of  WalUs 
v.  Taylor,  8  Sim.  241,  where  a  fund  was 
given  to  the  testatrix's  daughter  for  life, 
and  after  her  death  to  her  executors,  etc., 

II  for  their  use  and  benefit  absolutely/' 
(I)  Dove  v.  Smith,  81  May  1827,  5  Sh. 

784,  N.  E.  684. 


8.  636 ;  compare  Earl  of  Stair  v.  Dalrymple, 
6  D.  904. 

(i)  Maxwell  v.  Maxwell,  24  Dec.  1864,  8 
Macph.  818 ;  and  see  Nimmo  v.  Murray's 
Trs.,  2  Macph.  1144;  and  Cockburri*  Trs. 
v.  Dundas,  2  Macph.  1185. 

(k)  The  distinction  stated  in  g  1864, 
note  («),  with  reference  to  the  construc- 
tion, in  England,  of  bequests  to  personal 
representatives,  is  also  applicable  to  a  de- 
signation of  "  executors  and  administra- 
tors." Where  such  legacies  were  given  to 
take  effect  immediately  on  the  testator's 
death,  they  have  been  held  to  operate  in 
favour  of  the  next  of  kin,  including  per- 
sons taking  under  the  Statute.  See  par- 
ticularly Palin  v.  Hita,  1  My.  &  K.  470, 
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having  disposed  of  his  general  estate  by  will,  and  of  the  farm  stock-  chaptkb  m. 

ing  by  special  assignation,  afterwards  appended  a  codicil  to  the  last 

mentioned  writing,  in  which  he  declared  that  the  said  farm-stocking 

"  should  be  considered  as  part  of  his  executry,  and  be  regulated  by 

the  general  law  of  moveables  in  its  appropriation."    Here  the  codicil 

was  held  to  have  the  effect  of  subjecting  the  effects  described  in  it 

to  the  provisions  of  the  previously  executed  will. 

1368.  We  are  not  aware  of  any  case  in  which  a  claim  has  been  widow,  whether 

ji_ji  .,         .  a.      r        j      •         x*         i.  j.ai_*        entitled  to  claim 

made  by  the  widow  in  respect  of  a  designative  bequest  to  heirs,  onder  a  d«ig- 
executors,  or  personal  representatives.     In  the  greater  number  of  j^elwOT*!*!- 
the  cases  the  form  of  the  bequest  was  that  of  a  liferent  to  a  widow,  "on*1  "*>«««- 

tatives. 

with  a  fee  to  her  children,  whom  failing,  to  their  (or  to  the  testator's) 
heirs  or  executors.  In  these  cases,  therefore,  no  claim  would  arise 
until  after  the  widow's  death.  But  the  question  might  arise  under 
an  immediate  bequest  to  the  heirs,  etc.  of  A.  B.,  where  A.  B.  dies 
leaving  a  widow  and  children  surviving  him.  In  such  a  case,  if 
the  bequest  were  conceived  in  favour  of  executors  or  next  of  kin, 
the  widow  would  clearly  have  no  claim ;  but  she  would  seem  to  be 
comprehended  in  the  expression  "personal  representatives;"  and, 
even  in  the  case  of  a  bequest  to  "  heirs  and  assignees,"  it  is  by  no 
means  clear  that  a  claim  for  jus  rdictce  might  not  be  successfully 
maintained,  (m) 

1369.  II.  Ascertainment  of  objects  under  a  general  designa-  Construction  of 
tion  op  persons. — The  chief  difficulties  incident  to  the  interpreta-  i£^^l 
tion  of  designative  bequests  to  heirs,  executors,  and  next  of  kin.  [frence  to  the 

,  .  .        .  .         .  time  and  place  in 

are  those  which  arise  in  the  determination  of  the  elements  of  time  which  the  cha- 
and  locality,  where  these  are  involved  in  the  ascertainment  of  the  to  be  ascer- 
object  of  the  disposition.     The  question,  at  what  period  of  time  the  taine<L 
persons  answering  to  the  designation  are  to  be  ascertained,  involves 
the  consideration  of  changes  affecting  the  relation  of  ancestor  and 
heir;  which  changes  are  due  either  to  events  determining  the  right 
of  inheritance, — as  births,  marriages,  and  deaths,  or  to  alterations  in 
the  law  of  succession  subsequent  to  the  date  of  the  testamentary 
instrument.     As  regards  the  element  of  locality,  the  construction 
of  bequests  to  heirs  is  only  affected  by  it  in  the  case  of  a  change  of 
domicile  on  the  part  of  the  testator,  in  which  event  the  question 
arises,  to  which  system  of  law  the  designation  of  heirs  has  relation ; 
whether  to  the  law  of  the  testator's  domicile  at  the  date  of  the  exe- 

(m)  A  bequest  to  "  next  of  kin,"  under  son  or  persons  who  would,  under  the  Sta- 

reference  to  the  Statute,  will  not,  according  tute,  have  been  entitled  to  the  personal 

to  the  English  authorities,  extend  to  the  estate  in  case  it  had  not  been  disposed  of 

case  of  a  husband  or  wife  who  are  not  of  kin  by  will ;   Martin  v.   Glover,  1  Coll.  269 ; 

to  each  other;  but  the  widow  has  been  held  Jenkins  v.   Gower,  2  Coll.  637;  Starr  y. 

entitled  to  a  share  under  a  gift  to  the  per-  Newberry,  23  Beav.  436. 
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chaptib  xu.  cution  of  the  will,  or  to  the  law  of  his  ultimate  domicile.     These 

questions  we  shall  consider  in  their  order. 
Question  stated         1370.  First,  as  to  the  period  of  time  at  which  the  relation  of 
to  changes  de-    ancestor  and  heir  is  to  be  ascertained  for  the  purposes  of  the  be- 
Jfc^nt  0°  time.  Quest     Strictly  speaking,  those  only  ought  to  be  considered  heirs 
to  whom  that  title  devolves  by  the  death  of  the  ancestor,  or,  in  the 
case  of  heritable  estate,  by  service  as  heir.     But  it  is  not  to  be 
overlooked  that  a  testator  may  designate  as  heirs  persons  who  are 
not  strictly  entitled  to  the  designation ;  and  where  a  bequest  is  clearly 
designed  for  the  benefit,  not  of  the  actual  legal  representatives,  but 
of  those  who  would  be  entitled  to  succeed  in  respect  of  proximity 
of  relationship  at  some  subsequent  period,  effect  must  be  given  to 
the  expressed  intention.     Several  cases  may  be  distinguished. 
Bequest  to  tea-         1371.  (1)  Where  the  bequest  is  to  the  testator's  executors  or  heirs 
t«rs,  vesting  at   in  mobilibus,  and  the  succession  vests  at  death,  no  difficulty  can 
"**  "  arise.    The  fund  is  then  immediately  divisible  amongst  the  persons 

who  would  be  entitled  to  the  succession  in  the  case  of  intestacy .(») 
1372.  (2)  Where  the  bequest  is  to  the  testator's  executors,  and  the 
vesting  of  the  succession  is  postponed,  the  simplest,  and  in  principle 
poneo.  the  correct  rule,  is  that  which  gives  the  succession  to  such  of  the 

lord  ▼.  cwwn.  testator's  heirs  in  7nobUibu8  as  survive  the  period  of  vesting,  or  their 
representatives,  (o)  This  was  the  principle  adopted  in  the  ascer- 
tainment of  the  persons  who  were  entitled  as  next  of  kin  to  the 
proceeds  of  accumulations  of  income  beyond  the  period  allowed  by 
the  Statute.  The  rule  was  so  determined  in  the  first  case  of  Lord 
v.  Colvin,(p)  where  the  judges  formally  overruled  the  case  of  Dick 
v.  Gillies  (q)  as  an  authority  for  the  proposition  that  the  resulting 
interest  fell  to  the  persons  who  were  nearest  in  degree  at  the  time 
of  the  occurrence  of  the  lapse.  In  the  second  case  of  Lord  v.  Colviny 
the  same  principle  was  applied  to  a  case  of  simple  lapsed  succession. 


Bequest  to  tes 
tator's  execu- 
tors, vesting 
being  post- 
oned. 


(n)  "  Where,"  says  Mr  Jarman,  "  a  de- 
vise or  bequest  is  simply  to  the  testator's 
own  next  of  kin,  it  necessarily  applies  to 
those  who  sustain  the  character  at  his 
death.  It  is  equally  clear  that  where  a 
testator  gives  real  or  personal  estate  to  A. 
(a  stranger)  during  his  life,  or  for  any 
other  limited  interest,  and  afterwards  to 
his  own  next  of  kin,  those  who  stand  in 
that  relation  at  the  death  of  the  testator 
will  he  entitled,  whether  living  or  not,  at 
the  period  of  distribution."  (Vol.  ii,  p.  1 14, 
citing  Harrington  V.  Harte,  1  Cox.  131.) 

(o)  This  is  also  the  rule  of  construction 
in  England,  as  fixed  by  the  case  of  Spink 
v.  Lewis,  3  Br.  Ch.  Ca.  355.    The  testator 


directed  his  personal  estate,  and  the  pro- 
duce of  certain  real  estate,  to  be  laid  out 
for  accumulation  for  ten  years,  and  then  a 
certain  part  thereof  to  be  divided  amongst 
such  of  his  next  of  kin  and  personal  repre- 
sentatives as  should  be  then  living.  Lord 
Thurlow  ruled  that  the  next  of  kin  at  the 
testator's  death,  surviving  the  specified 
period,  were  entitled ;  for,  said  his  Lord- 
ship, it  was  plain  that  the  testator  meant 
some  class  of  persons  of  whom  it  was 
doubtful  whether  they  would  live  ten  years. 

(p)  Lord  v.  Colvin,  7  Dec.  1860,  23  D. 
111. 

(q)  Dick  v.  Gillies,  4  July  1828,  6  Sh. 
1065. 


ISSUE,  FAMILY,  AND  RELATIONS.  717 

where  the  lapse  was  occasioned  by  the  death  of  the  legatees  before  chapter  *u. 
the  prescribed  period  of  vesting — Dick  v.  Gillies  being  again  over- 
ruled in  terminisXr)  But  it  is  not  always  possible  to  apply  this  prin- 
ciple to  the  ascertainment  of  heirs-designate,  without  sacrificing 
the  testator's  intention.  For  example,  the  actual  heirs  or  next  of 
kin  may  have  wholly  failed  before  the  arrival  of  the  term  of  vesting, 
in  which  case  a  lapse  can  only  be  avoided  in  one  of  two  ways ; 
either  by  the  supposition  of  a  provisional  vesting  of  the  succession 
at  the  testator's  death,  conditional  on  the  failure  of  the  prior  lega- 
tees, or  by  the  method  of  a  new  ascertainment  of  heirs-designate  at 
the  period  of  distribution  in  place  of  the  class  of  heirs  which  had 
become  extinct  before  that  time. 

1373.  The  method  of  a  new  ascertainment  at  the  period  of  vest-  cocOum'»  r«. 
ing  was  adopted  in  the  recent  case  of  Cockburris  Trs.  v.  Dundas^s)  Y-Dtmda9' 
and  we  think  rightly  adopted,  to  prevent  a  total  failure  of  objects  in 
a  gift  of  this  description.  The  testator  directed  his  trustees  to  pay 
over  the  income  of  his  trust-estate  to  his  widow  during  her  life,  and 
to  his  daughters  J.  and  M.  so  long  as  they  should  remain  unmarried ; 
and  upon  the  expiration  of  these  liferents  he  bequeathed  the  residue 
of  his  said  estate  "to  and  in  favour  of  his  own  nearest  heirs  and  exe- 
cutors whatsoever  alive  at  the  time  of  distribution,  and  residing  in 
Scotland,  equally  among  them,  share  and  share  alike."  The  testator 
was  survived  by  nine  children,  who  were  the  proper  objects  of  the 
designation  of  heirs,  had  the  ascertainment  taken  place  at  his  death, 
according  to  the  rules  of  intestate  succession.  At  the  death  of  the 
survivor  of  the  two  unmarried  daughters,  only  one  of  the  next-of-kin, 
a  son,  was  in  life,  and  he,  being  resident  in  India,  stood  excluded  by 
the  terms  of  the  bequest  from  the  distribution.  In  these  circum- 
stances, the  Second  Division  of  the  Court  held  that  the  words  of 
designation  in  the  will  required  construction ;  and  that  the  intention 
was  to  give  the  succession  to  "  the  nearest  class  of  relatives  who  can 
be  heirs  in  rrvobilUms,  which  at  the  time  of  distribution  is  represented 
by  persons  alive  and  residing  in  Scotland/'  (t)  The  succession  was 
accordingly  found  to  be  divisible  amongst  the  testator's  grandchild- 
ren per  capita.  According  to  the  theory  of  a  provisional  vesting  at 
the  testator's  death,  the  division  would  of  course  have  been  per 
stirpes,  the  grandchildren  in  that  case  taking  by  representation. 
The  judgment  of  the  Court  carefully  guards  the  principle  that  heirs- 
designate  are  to  be  ascertained  according  to  the  rules  of  intestate 
succession:  the  Court  find,  "Tha,t  according  to  the  sound  construc- 

(r)  Lord  v.    Colvin,   15  July   1865,   3  («)  Cockburris  Tr$.  v.  Dundas,  10  June 

Macph.  1083,  on  reference  from  the  Court      1864,  2  Macph.  1185. 
of  Chancery  in  England.  (t)  2  Macph.  1189,  per  Lord  J.-C.  Inglis. 
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chaftkb  xli.  tion  of  the  said  settlement,  if  any  of  the  children  of  the  testator  were 
alive  and  resident  in  Scotland  at  the  time  of  distribution,  they  would 
have  been  entitled  to  take  the  residue  to  the  exclusion  of  all  others; 
but  there  being  no  persons  answering  that  description  at  the  time  of 
distribution,  those  of  the  grandchildren  of  the  testator  who  were 
alive  and  resident  in  Scotland,  are  entitled  to  take  the  residue  among 
them,  to  the  exclusion  of  all  othere."(tt) 
Totheexeco-  1374.  (3)  Where  the  bequest  is  to  the  executors  of  a  person 

where  JLpre-    flamed,  who  predeceases  the  testator: — In  this  case  the  primary  law 
£*jTJ*  °f  succession,  that  the  legatee  must  survive  the  testator,  confines 

the  benefit  of  the  bequest  to  surviving  executors.  According  to 
principle,  and  to  the  analogous  determination  in  the  case  of  Lord 
v.  Colvin,(v)  the  character  of  personal  representative  is  fixed  by  law 
at  the  death  of  the  propositus  ;  accordingly,  the  shares  of  such  of  the 
representatives  as  survive  that  event,  but  do  not  survive  the  testa- 
tor, do  not  transmit  to  their  children,  but  accresce  to  the  survivors,  (x) 
If  none  of  the  legal  representatives  survive  the  testator,  the  legacy 
lapses.  In  a  recent  case  of  this  description,  which  was  complicated 
with  the  question  of  the  application  of  the  Moveable  Succession  Act, 
the  First  Division  of  the  Court  held  that  the  ascertainment  of  per- 
sons to  satisfy  the  designation  of  heirs,  fell  to  be  made  at  the  period 
of  the  death,  not  of  the  propositus,  but  of  the  testator,  (y)  We  do 
not  find  in  the  terms  of  the  will  any  sufficient  reasons  for  departing 
in  this  case  from  the  settled  rule  of  construction ;  and,  after  giving 
to  the  decision  that  consideration  which  is  due  to  a  deliberate  judg- 
ment of  the  Court,  we  adhere  to  the  opinion  that,  where  no  contrary 
intention  is  manifested,  a  legacy  to  the  executors  of  a  person  who 
predeceases  the  testator,  vests  in  his  surviving  legal  representatives. 
To  the  execu-  1375.  (4)  Where  the  bequest  is  to  the  executors  of  a  person 

A.'surviveTthr  named,  who  survives  the  testator: — In  Pearson  v.  Corrie,(z)  a  legacy 
testator.  wag  given  in  this  form, — "  To  my  sister  Helen  the  sum  of  £1000 

sterling,  for  her  use  during  her  lifetime ;  £800  sterling  of  which,  at 
her  death,  to  revert  to  the  lawful  heirs  of  my  sister  Elizabeth ;"  and 
the  testator  further  bequeathed  the  whole  of  the  residue  of  his  estate 
to  the  lawful  heirs  of  his  said  sister  Elizabeth.  Elizabeth  survived 
the  testator,  and  the  question  then  arose,  whether  the  residue  should 
be  paid  over  immediately  to  her  children  as  presumptive  heirs,  or 

(«)  Interlocutor,  2  Macph.  1194.  The  bequest  may,  of  course,  be  given  in 

(v)  Lord  v.  Colvin,  28  D.  Ill ;  and  8  terms  which  exclude  the  jus  ateretemdi. 

Macph.  1083,  eupra,  I  1872.  (y)  Maxwell  v.  Maxwell,  24  Dec  1864, 

(x)  Vauz  v.  Henderson,  1J.  &  W.  888,  n.  8  Macph.  818. 

Here  the  legacy  was  given  to  the  parties         (z)  Pearton  v.  CorrU,  28  June  1825,  4 

jointly,  which  had  the  effect  of  vesting  the  Sh.  119,  N.  £.  120. 

right  to  the  whole  in  the  surviving  legatees. 
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should  be  accumulated  during  her  lifetime  for  the  benefit  of  her  chapter  xli. 
legal  representatives.  On  behalf  of  the  children,  it  was  urged  that 
it  was  the  evident  intention,  both  from  the  will  and  from  the  let- 
ters of  the  testator,  that  he  intended  to  bequeath  the  money  to  the 
children  of  Elizabeth  who  were  alive  at  his  own  death,  and  that 
this  was  confirmed  by  the  circumstance  of  his  having  made  no 
trust,  nor  any  provision  (it  might  have  been  added),  for  the  disposal 
of  the  intermediate  proceeds  of  his  estate.  These  considerations 
prevailed  with  the  Court,  and  we  think  justly,  having  regard  to  the 
intention  manifested  by  the  general  frame  of  the  will.  But,  we 
apprehend,  where  no  contrary  intention  is  evinced,  a  legacy  to  the 
heirs  or  executors  of  a  person  who  survives  the  testator  would  re- 
main in  suspense  during  the  lifetime  of  the  propositus,  when  it 
would  vest  in  his  legal  representatives;  and  this  is  the  construction 
which  has  been  adopted  in  the  jurisprudence  of  England,  (a) 

1376.  (5)  In  the  case  of  a  conditional  institution  of  heirs  to  a  herit-  Drsignatrfe  gift 
able  subject,  contingent  on  the  event  of  the  institute  dying  before  ^^"t^the 

a  vested  interest  could  be  acquired,  it  would  seem  that  the  desig-  heirs  of  \Pcr" 

*  °    son  named. 

nation  applies  to  the  person  entitled  to  serve  heir  at  the  time  when 
the  succession  opens  to  him  by  the  death  of  the  institute.  (6)  This 
is  in  accordance  with  the  rules  applicable  to  continuing  heritable 
destinations.  But  in  this  class  of  cases,  also,  the  rule  of  construc- 
tion must  yield  to  the  declared  intention,  if  the  intention  can  be 
discovered.  Therefore,  where  a  testator  directed  the  residue  of  his 
estate,  after  the  expiration  of  certain  life  interests,  and  in  case  of 
the  failure  of  the  heirs  previously  nominated,  to  be  paid  over  by 
his  trustees  "  to  the  heirs  who,  by  law,  would  have  been  entitled 
to  succeed  to  my  heritable  property,  had  no  settlement  thereof  been 
executed  by  me,"  it  was  justly  held  that  the  relation  of  heirs-desig- 
nate was  constituted  at  the  testator's  death,  and  the  residue  was 
accordingly  divided  amongst  the  persons  who  were  entitled  to  be 
served  heirs-portioners  at  that  period,  (c) 

1377.  Secondly,  we  have  to  consider  how  the  construction  of  Construction  of 
designative  bequests  to  heirs  may  be  affected  by  changes  in  the  law  q^tstoheirel 
of  intestate  succession,  of  which  the  Moveable  Succession  Act  is  ^^nfiie7 
an  example.     As  this  is  a  matter  of  temporary  interest,  it  is  unne-  ^J^.!0?81*16 
ce6sary  to  enter  upon  it  at  length.      The  important  point  to  be  ob- 

(<*)  In  the  case  of  a  gift  to  the  next  of  qnent  period;  2  Jarman,  8d  ed.  116,  cit- 

Irin,  or  relations  of  a  person  who  outlived  ing  Cruwys  v.  Colman,  9  Ves.  819. 

the  testator,  the  vesting  most  await  his  (b)  Kirkxcood  v.  Keeling,  5  March  1842, 

death,  and  will  apply  to  those  who  first  4  D.  878. 

answer  the  description,  without  regard  to  (c)  Maxwell  y.  Wylie,  25  May  1887,  15 

the  fact  whether  the  distribution   is  ap-  Sh.  1005. 
pointed  to  take  place  then  or  at  a  subse- 


succession. 
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ohaftbb  in.  served  is,  that  as  a  will  speaks  from  the  last  moment  of  life,  if  a 
testator  have  survived  the  passing  of  the  Statute,  being  at  the  time 
of  disposing  mind,  he  is  held  to  have  contemplated  the  statutory 
alteration  of  the  law  of  succession,  and  to  have  adopted  it  in  bo  far 
as  necessary  for  the  explication  of  his  will.  This  is  the  principle 
of  construction  that  has  been  adopted  by  both  Divisions  of  the 
Court  in  reference  to  wills  in  favour  of  heirs  or  executors  made 
prior  to  1855,  where  the  testator  has  survived  the  passing  of  the 
Moveable  Succession  Aet.(d)  "  It  is  quite  fixed,"  said  Lord  Cowan, 
adopting  the  words  of  Lord  Corehouse  in  Hi/slop  v.  Maxwett,(e) 
"  that  a  testamentary  and  revocable  deed  is  to  be  held  as  the  vZ- 
tima  voluntas  testatoris — that  is,  as  approved  of  and  confirmed  down 
to  the  last  hour  he  is  of  a  disposing  mind ;  because,  if  it  were  not 
so,  it  would  have  been  revoked  or  altered.  When,  therefore,  this 
testator  died,  leaving  to  his  l  nearest  heirs  and  successors'  the  re- 
sidue of  his  estate,  the  same  construction  must  be  applied  to  the 
bequest  as  if  the  deed  had  been  written  out  and  executed  by  him 
at  the  last  moment  of  his  being  of  a  disposing  mind."(/) 
Such  bequests  ^e  apprehend  that  when  a  testator  bequeaths  anything  to  heirs- 

referenc*  toth«  a^aw  or  executors  eo  nomine,  he  does  so  because  he  has  no  prefer- 
i»w8  in  force  at  ence  for  any  particular  heirs,  and  is  willing  that  the  succession 
the  succession,    should  be  regulated  by  the  law  of  the  land.    The  same  motive  may 
be  presumed  to  be  operative  in  his  mind  down  to  the  last  moment 
of  life,  if  he  does  not  alter  his  will.     The  law  is  to  designate  the 
heir,  and  therefore  the  interpretation  must  be  furnished  by  the  law 
in  operation  at  the  time  when  the  designation  comes  into  effect. 
Where,  therefore,  in  a  case  already  commented  on,  the  Court  were 
of  opinion  that  the  ascertainment  of  heirs  fell  to  be  made  at  a  period 
long  subsequent  to  the  testator's  death,  the  representatives  of  the 
deceased's  next  of  kin  were  not  admitted  to  the  succession  as  under 
the  Statute ;  but  the  distribution  was  made  according  to  the  law  of 
descent  in  force  at  the  time  of  the  testator's  death. (g) 
Construction  of      '  1378.  With  respect  to  the  element  of  the  testator's  domicile, 
quls^how1*"  ^e  general  opinion  of  jurists  is,  that  the  construction  of  a  designa- 
affected  by       tion  of  heirs  is  not  affected  by  the  testator's  change  of  domicile, 

changes  in  the  J  °  ' 

testator's  domi-  but  that  the  testator  must  be  held  to  have  intended  to  give  the 
succession,  in  the  case  of  personal  estate,  to  the  heirs  answering 
the  description  according  to  the  law  of  his  domicile  at  the  time  the 
settlement  was  made ;  and,  in  the  case  of  real  estate,  to  the  heirs 

(d)  Nimmo  v.  Murray'*   Trs.,  8  June  (/)  2  Macph.  1148. 

1864,  2  Macph.  1144 ;  Maxwell  v.  Maxwell,  .  (g)  Cockburn's  Trt.  v.  Dundas,  10  June 

24  Dec.  1864,  3  Macph.  818.  1864,  2  Macph.  1185. 
(e)  12  Sh.  416. 


tile. 
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according  to  the  lex  loci  ret  ritce  ;  and  that  a  subsequent  change  of  qhaptob  m. 
domicile  affords  no  evidence  of  a  change  of  intention  respecting 
bis  testamentary  succession.  (A)  The  authorities  in  the  law  of  Scot* 
land  support  this  view  of  the  matter,  (t)  And  where,  in  a  contract 
of  marriage  disposing  of  estate  in  England  and  Scotland,  and  con- 
taining testamentary  provisions,  it  was  declared  that  the  import 
and  effect  of  the  contract,  as  well  as  all  matters  and  questions  con- 
nected with  the  intended  marriage,  should  be  construed  and  regu- 
lated by  the  law  of  Scotland,  it  was  held  that  this  "  interpretation 
clause"  was  applicable  to  the  construction  of  a  designation  of  heirs 
contained  in  the  deed,  to  the  effect  of  excluding  the  relations  of  the 
half-blood  from  the  succession.  (A) 

1379.   III.   Special  design  ativk  destinations. — "Heir*  and  « Heirs  and 
Children." — In  marriage-contract  destinations,  the  terms  "  child-  ^n^Sd  iT 
ren"  and  "  bairns"  are  sometimes  used  in  connection  with  the  word  J^!!^0011" 

tracts; 

"  heir."  In  such  cases,  the  word  "  heir"  is  the  governing  term,  and 
gives  the  law  of  the  succession,  unless  this  construction  is  contra- 
dicted by  an  intention  manifested  in  some  other  part  of  the  settle- 
ment. Thus,  a  destination  of  moveable  estate  to  heirs  and  children 
of  the  marriage,  would  in  the  ordinary  case  be  equivalent  to  a  be- 
quest of  the  subject  to  the  granter's  personal  representatives,  though 
it  is  said  that  a  power  reserved  to  provide  for  the  younger  children 
would  by  implication  give  the  fee  to  the  heir-at-law ;  for  the  law 
would  not  presume  an  intention  to  create  a  burden  on  the  fee  in 
favour  of  the  fiars  themselves.  (2)  On  the  other  hand,  a  destination  in  dispositions 
of  heritage  to  heirs  and  bairns  has  been  interpreted  as  a  gift  to  the  j£tat£toble 
whole  children ;  as  in  settlements  of  burgage  property  ;(m)  or  where, 
from  the  position  of  the  settlor,  it  was  presumed  that  he  could  not 
have  intended  to  preserve  the  estate  in  his  family  ;(n)  or  where  an 
intention  to  provide  for  the  whole  family  was  deducible  from  the 
terms  of  the  settlement,  (o)  With  regard  to  conquest  heritage,  the 
authorities  are  conflicting,  (p)  although  the  latest  decisions  are  fa- 

(h)  Chapter  2,  section  8  (International  Elchies'  Notes,  800 ;  Scott's  Crs.  v.  Scott, 

Law).  1760,  M.  986. 

(•)  Mackarg  v.  Blain,  1760,  M.  4611;         (o)  Wilsons  v.  WiUon,  1769,  M.  12,845, 

Henderson  v.  Wilson,  1808,  M.  16,968.  Hailes,  818 ;  Lomond  v.  Lomond,  1776,  M. 

(*)  Earl  of  Stair  v.  DalrympU,  29  Feb.  "  Provision  to  Heirs,"  App.  No.  1 ;  and  see 

1844,  6  D.  904.  Ersk.  8,  8,  48 ;  Campbell  v.  Campbell,  1789, 

(J)  Bankt.  vol.  ii.,  p.  888;  ScoU  v.  Scott,  6  Br.  Sup.  214. 
1684,  M.  12,842 ;  but  see  contra,  Dollar  v.  (/»)   Wilson  v.  Wilson;  Rankine  v.  Ran- 

Dollar,  1792,  M.  18,008.  kins,  supra;  Allardiee  v.  Smart,  12  Feb. 

(m)  Favrsenrice  v.  Whits,  1789,  M.  2817 ;  1722,  Rob.  Ap.  Ga.  899 ;  Campbell  v.  Camp- 

but  see  as  to  burgage  lands,  Dollar  v.  bell,  supra ;  and  see  Stair,  8,  6,  62,  Dirl.  & 

Dollar,  supra,  St.  72,  in  favour  of  the  children ;  and  con- 

(n)  Rankine  v.  Rankine,  1786,  M.  14,981,  tra,  Bankt.  8,  5,  60  (vol.  ii.,  p.  888) ;  Bell's 

Prin.  }  1977,  compare  J  1968. 

VOL.  I.  2  Z 
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ohaptkb  xu.  vourable  to  the  right  of  the  whole  children  in  the  case  of  a  general 
destination  of  conquest  to  heirs,  (q)  The  reason  for  giving  a  pre- 
ference to  the  whole  children  in  destinations  of  conquest  heritage  is 
thus  forcibly  stated  by  Lord  Eskgrove,  in  a  passage  preserved  by 
Mr  Fraser:(r)  "Where  it  (the  expression  'heirs  and  bairns')  oc- 
curs in  settlements  of  money,  I  am  clear  that  the  sum  descends 
among  the  whole ;  and  this  is  also  just  in  considering  settlements 
of  conquest,  where  land  is  acquired  under  them,  because  it  is  ac- 
quired with  money.  But  in  settlements  of  special  heritage,  espe- 
cially if  not  burghal,  the  word  heirs  limits  the  application  of  the 
word  bairns,  and  indicates  that  the  bairns  were  meant  to  take  in 
their  order  seriatim,  as  the  law  should  call  them.*(s) 
«  Children,"  1380.  Where  terms  designative  of  issue  are  used  without  the  ad- 

subiect  to»*  jection  of  the  word  "  heirs,"  construction  is  excluded ;  and  accord- 
rtrocSon^xcept  *n£ly>  whether  the  destination  be  to  bairns,  (t)  or  to  children  of  the 
>n  injunction  marriage,  the  succession,  whether  in  lands,(tt)  heritable  securities,^) 
or  moveable  estate,  (y)  vests  in  the  whole  children  equally,  subject 
to  the  conditions  of  the  will.  In  a  destination  of  money  or  move- 
able estate  to  "  daughters  or  heirs-female,"  daughter  is  held  to  be 
the  governing  term,  and  it  is  not  necessary  that  the  daughter  tak- 
ing the  provision  should  be  an  heir-at-law.  (2)  A  general  assignat- 
ion by  a  father  to  children  of  a  second  marriage,  of  an  equal  share 
and  proportion,  along  with  his  other  children  by  his  former  mar- 
riage, of  all  his  estate  and  effects,  heritable  and  moveable,  vests  the 
succession  in  the  children  of  both  marriages  equally  per  capita.(a) 
If  a  testator  declares  that  the  provisions  secured  by  his  antenuptial 
contract  in  favour  of  "  the  children  of  the  marriage"  shall  be  taken 
in  satisfaction  of  legitim  and  executry,  the  exclusion  of  legitim  is 
held  to  apply  to  the  heir  as  well  as  to  the  younger  children,  though 
the  heir's  provision  consists  of  an  heritable  estate  upon  which  the 
younger  children's  provisions  are  secured,  (b) 
"issue" com-  1381.  " Issue,"  "Descendants." — The  word  "issue,"  when  not 

prebends  de- 
scendants of 
every  degree.  (q)  Ponton  v.  Trotter,  24  Jan.  1882,  4     584 ;  Kibble  v.  Stevenson*  s  Trs.,  16  Feb. 

Jur.  401.  1882, 10  Sh.  841. 

(r)  1  Pers.  and  Dom.  Bel.  786.  (x)  Carnegie  v.  Clark,  1677,  M.  12,840. 

(«)  MS.  note  on  Fairservicev.  White,  1789,  (y)  WaddeU  y.  Pollock,  19  June  1828,  6 

Hume's  Seas.  Papers.    On  this  subject  see  Sh.  999. 

the  cases  collected  in  Mor.  Die.  "  Provi-  («)  Crs.  of  Redhpuse  y.  Glass,  M.  2806 ; 

sions  to  Heirs  and  Children,"  section  1.  5  Dec.  1744,  6  Pat.  681 ;  Swing  y.  Miller, 

(t)  Brown  v.  Brown,  1680,  M.  12,842  1747,  M.  2808. 

and  2375.    See  Grant  v.  Gunn's  Trs.,  28  (a)  Bannerman  v.  Barmerman,  15  Dec. 

Feb.  1883,  11  Sh.  484.  1801,  Hume,  130. 

(u)  Berries  v.  Berries,  1806,  Hume,  528 ;  (b)  MaUUmd  v.  Maitland,  14  Dec.  1848, 

Wilson  y.  Wilson,  14  June  1811,  Hume,  6  D.  244;  Keith's  Trs.  v.  Keith,  17  July 

1857,  19  D.  1040. 
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restrained  by  the  context,  is  construed  according  to  the  natural  qhaptkb  ill 
meaning  of  the  term,  and  comprehends  descendants  of  every  de- 
gree alive  at  the  period  when  the  succession  is  held  to  vest.  This 
is  exemplified  by  the  decision  in  reference  to  the  claim  of  John 
Liawford  Young  in  the  noted  case  of  Donaldson's  Trustees.{c)  In 
this  case  the  succession  was  held  to  vest  at  the  death  of  the  trust- 
er's widow,  who  had  a  liferent  interest ;  and  according  to  the  direc- 
tions of  the  will  and  codicils,  certain  shares  of  the  fee  were  then  to 
go  (upon  the  failure,  which  happened,  of  a  prior  substitution)  "  to 
the  survivors  of  the  truster's  grandnieces  (named  in  the  settlement) 
and  his  grandnephews,  also  named  iu  the  foregoing  settlement  or 
codicils,  equally  in  liferent,  and  their  issue  also  equally  in  fee."  The 
claimant  was  the  son  of  a  grandnephew  who  took  no  life-interest, 
having  predeceased  the  truster's  widow.  Lord  Einloch  was  of  opin- 
ion that  the  issue  were  intended  to  take  only  to  the  extent  of  the 
shares  liferented  by  their  respective  parents,  and  consequently  that 
Mr  Young  stood  excluded.  But  it  was  held  by  the  Second  Division 
of  the  Court  that  this  was  a  substantive  bequest  to  all  the  issue 
answering  the  designation,  and  that  the  distribution  of  the  fee  was 
not  subordinated  to  that  of  the  liferent.  The  term  "  descendants," 
when  used  designatively  (not  as  a  term  of  destination  in  a  settle- 
ment of  heritable  estate),  appears  to  be  synonymous  with  issue,  (d) 

1382.  Where  a  legacy  is  given  to  issue  collectively,  whether  of  in  what  cases 
one  person  or  of  several,  the  distribution  is  in  general  to  be  made  ^St^mSZ 
per  capita.     In  order  that  the  distribution  should  take  place  per  what  cases  per 
stirpes,  it  must  appear  from  the  language  of  the  will  that  a  certain 
portion  in  the  distribution  is  to  go  to  each  of  several  families,  (e)   The 
cases  are  very  clearly  distinguished  in  the  opinions  delivered  at  a 
subsequent  stage  of  the  case  of  Donaldson's  Trustees,  where  it  was 
held,  on  the  construction  of  the  words  quoted  in  the  preceding  para- 
graph, that  as  there  was  no  indication  of  intention  that  the  issue 
of  each  family  should  succeed  to  the  shares  liferented  by  their  re- 
spective parents,  the  fund  must  be  equally  divided. (/)     But,  it  was 

(c)  Donaldson'*  Trt.  v.  Cuthbertton,  15  as  being  "  descendants  from  his  great- 
Jan.  1864,  2  Macph.  428.  2  Jarman  on  grandfather  J.  S.,"  included  persons  whose 
Wills,  8d  ed.  p.  89.  descent  was  traced  collaterally  from  J.  S.y 

(d)  Thomson  v.  Cumberland,  16  Nov.  in  respect  of  there  being  no  lineal  descend- 
1814,  F.C.  As  to  the  construction  of  the  ,  ants,  and  of  the  intention  evinced  in  other 
word  "  descendants  "  in  an  heritable  des-     parts  of  the  will. 

tination,  see  Grahame  v.  Grahame,  14  June  (e)  Per  Lord  J.-C.  Inglis,  4  Macph.  878. 

1826,  1 W.  &  S.  864.     In  the  English  case  (/)  Macdougall  v.  Macdovgall,  6  Feb. 

of  Best  v.  Stonehewer,  34  L.  J.  849,  it  was  1866,  4  Macph.  872.     "  The  general  prin- 

held  by  the  Lords  Justices,  affirming  the  ciple  is  well  fixed  in  cases  of  destinations 

decree  of  I-ord  Romilly,  M.-R.,  that  a  be-  to  children  or  issue,  that  equality  prevails 

quest  to  the  nearest  in  blood  of  the  testator,  unless  there  be  words  in  the  settlement 
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ohactib  m.  observed,^)  the  construction  would  have  been  different  had  the 
question  arisen  upon  the  effect  of  the  antecedent  destination  of  the 
same  fund,  which  was  "  to  pay  the  shares  bequeathed  to  my  said 
grandnieces  by  the  deed  of  settlement  to  them  and  their  respec- 
tive husbands  in  liferent,  etc.,  and  the  fee  of  such  shares  to  the 
lawful  issue  of  my  said  grandnieces  equally;"  for  here  the  fee 
was  expressly  given  in  shares  corresponding  to  the  shares  of  the 
parents  by  whom  the  fund  was  liferented.(A) 
Principle  of  1883.  The  principle  of  equal  distribution  applies  also  to  all  ori- 

capttah^Sr  ginol  bequests,  whether  given  to  the  children  of  different  individuals 

rifteto"8^™!-  *n  one  Pft»  or  to  a  plurality  of  persons  collectively.  The  circum- 
ity  of  persons,  stance  that  the  testator  in  one  part  of  his  will  gives  legacies  of  dif- 
ferent values  to  certain  persons,  and  afterwards  divides  the  residue 
amongst  the  same  persons,  is  no  reason  for  departing  from  the  prin- 
ciple of  equal  distribution  in  relation  to  the  residue,  (t)  Nor  does 
the  relationship  of  the  legatees  to  the  testator,  or  to  one  another, 
constitute  a  reason  for  importing  into  the  will  a  principle  of  distri- 
bution which  he  has  not  authorised,  and  which  is  opposed  to  the 
presumption  of  equality,  (i)  Accordingly,  legacies  to  two  or  more 
families  jointly,(l)  or  to  a  family  in  conjunction  with  individuals 
mentioned  by  name,(m)  fall  to  be  distributed  per  capita,  and  not 
per  stirpes. 
whether  de-  1384.  Where  a  bequest  is  given  to  issue  in  general  terms,  and 

deCT^rVen"7  so  as  to  be  distributable  per  capita  amongst  descendants  of  different 

titled  to  share 

along  with,  or     providing  for  unequal  distribution,  and  it     any  indication  of  intention,  includes  all 

onlv  in  sabsti-     mfty  De  weu  to  k^p  jn  view  that  this  has  descendants.      Intention  is   required  for 
parents.     ***     been  recognised  by  vei7  authoritative  judg-  the  purpose  of  limiting  the  sense  of  that 
menU  of  this  Court ;  "  per  Lord  Cowan,  word,  restraining  it  to  children.*'     In  this 
p.  879-80,  citing  the  cases  of  Mackenzie,  as  well  as  in  the  earlier  case  of  Freeman  v. 
Grant  and  Blackie,  infra.  Parsley,  8  Ves.  421,  grandchildren  were  ad- 
fa')  4  Macph.  878,  per  Lord  J.-C.  Inglis.  mitted  to  share  with  their  parents,  Lord 
(A)  The  presumption  that  bequests  to  Loughborough  desiderating,  in  the  latter 
44  issue  "  are  given  per  capita,  is  recognised  case,  some  medium  by  which  the  admission 
in  many  English  cases.     In  Davenport  v.  of  grandchildren  should  be  confined    to 
llanbury  (8  Ves.  257),  the  bequest  was  to  those  whose  parents  predecease  the  tes- 
M.,  or  her  issue.     M.  predeceased  the  tea-  tator. 

tator,  leaving  a  son  and  two  children  of         (t)  Pitcairn  v.  Thornton,  8  June  1863, 

a  deceased  daughter,  and  it  was  held  by  15  D.  741. 

Sir  R.  P.  Arden,  M.-R.,  that  the  bequest         (*)  But  see  infra,  }  1384-6,  as  to  the  in- 

should  be  shared  by  the  three  objects  per  ference  to  be  drawn  from  a  substitution  of 

capita.     In  Leigh  v.  Norbury,  18  Ves.  840,  issue  to  their  parents, 
it  was  held,  on  the  construction  of  a  trust         (/)  M'Keruie  v.  Hotie't  Legatee*,  1781, 

to  A.  for  life,  with  a  power  of  appointment,  M.  6602. 

and  iu  default  to  A.'s  issue,  that  the  pro-  (m)  M'Courtie  v.  Blackie,  15  Jan.  1812, 

perty  was  divisible  amongst  all  the  child-  Hume,  270 ;  Grant  v.  Fyffe,  22  May  1810, 

ren  and  grandchildren  of  A.  at  his  death.  F.C. ;  Rennie  v.  Crosbie,  8  Dec.  1822, 2  Sh. 

"  It  is  clearly  settled,"  said  Sir  W.  Grant,  60,  N.  E.  53. 
M.-R.,  "  that  the  word  issue,  unconfined  by 
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degrees,  the  question  arises,  whether  the  issue  of  the  second  degree  chaptkb  m. 
are  entitled  to  share  in  the  distribution  along  with  their  parents,  or 
only  in  the  event  of  the  parents'  decease.  This  question  has  not 
been  the  subject  of  express  decision  in  Scotland ;  but  it  scarcely 
admits  of  doubt  that  the  principle  of  a  distribution  per  capita  in- 
cludes persons  whose  parents  are  alive  at  the  period  of  distribution. 
Where  the  more  remote  descendants  are  only  named  as  in  substi- 
tution to  the  nearer,  consistency  requires  that  the  division  should 
he  per  stirpes.(n) 

1385.  We  have  seen  that  a  bequest  to  issue  in  the  form  of  a  gift  issue  called  to 
of  the  fee  of  the  shares  previously  given  in  liferent  to  the  parents,  ifteJ^orln^b- 
argues  an  intention  to  distribute  the  fund  per  stirpes.     And  the  SJJenta?  tSoceheir 
inference  arises  a  fortiori  where  issue  are  nominated  as  conditional  p*  *irpe*. 
institutes  on  the  failure  of  their  parents,  (o)     But  the  presumption . 

even  in  this  case  is  not  absolute ;  for  the  testator  may,  as  in  the 
case  formerly  adverted  to,  so  frame  the  destination  as  to  evince  an 
intention  of  substituting  the  whole  body  of  persons  comprising  the 
designated  class  of  issue  on  the  failure  of  any  one  of  the  previously 
named  legatees,  and  if  he  does  so,  the  issue  thus  collectively  substi- 
tuted will  take  per  capita.(p)  In  Bryden  v.  £rydent(q)  a  destina- 
tion of  heritable  estate  to  the  children  of  two  nephews  was  held  by 
Lord  Brougham  to  be  divisible  per  stirpes,  chiefly  on  the  ground 
of  a  preference  being  given  to  males  over  females  in  each  family, 
which  implied  a  partition  of  the  estate  between  the  two  families. 

1386.  Where,  in  a  gift  to  two  or  more  persons  and  their  issue,  Construction  of 
it  is  provided  that  the  issue  shall  take  the  share  that  would  have  2wS?SlfttJ» 
fallen  to  their  parents  respectively,  it  seems  to  be  implied  that  the  £*™^*y,£uld 
distribution  is  to  be  made  per  stripes,  not  only  as  between  the  fami-  their  parents, 
lies  of  the  individuals  named,  but  as  between  issue  of  the  second 

(«)  The  riew  here  stated  is  supported  by  with  an  ulterior  destination,  the  word  issue 

the  English  cases  of  Freeman  v.  Parsley,  shall  retain  its  primary  meaning,  but  only 

and  Leigh  v.  Norbury,  cited  supra,  \  1382,  to  the  effect  of  admitting  descendants  in 

note  (A).  room  of  their  deceased  parents;  Rose  v. 

(o)  Thomson  v.  Cumberland,  16  Nov.  1814.  Rose,  20  Boav.  645 ;  Robinson  v.  Sykts,  28 

F.C.     In  England,  the  inconvenience  of  Beav.  40. 

the  principle  of  distribution  per  capita  sug-  (p)  The  narrative  of  the  case  of  Con- 
gested a  construction  according  to  which  aldson's  Trs.,  as  reported  in  2  Macph.  428, 
the  word  "  issue  "  was  held  to  mean  child-  and  4  Macph.  872,  shows  that  the  destina- 
ren,  where  issue  were  substituted  to  parents;  tion  under  consideration  (to  the  issue  of 
Sibley  v.  Perry,  7  Ves.  622,  decided  by  grandnephews  and  grandnieces)  was  of 
Lord  Eldon*  Martin  v.  Holgate,  Law  Rep.  this  nature,  the  primary  destination  being 
1  Eiig.  Ap.  175.  This  rule  of  construction  to  the  issue  of  grandnieces  only ;  and  tho 
is  obviously  open  to  the  objection  of  ex-  influence  of  this  specialty  upon  the  con- 
cluding the  issue  of  deceased  children;  and  struction  of  the  clause  is  alluded  to  in  the 
an  exception  to  the  rule  has  been  lately  opinion  of  the  Lord  Justice-Clerk, 
introduced  by  Lord  Romilly,  to  the  effect  (q)  Bryden  v.  Bryden,  22  April  1888,  6 
that  where  issue  are  substituted  to  parents  W.  &  S.  854;  see  871. 
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chaptbb  in.  and  more  remote  degrees  in  the  same  family ;  and  also  that  de- 
scendants in  any  degree  only  come  in  by  way  of  representation  on 
the  failure  of  their  respective  ancestors.  This  is  the  received  con- 
struction of  such  clauses,  according  to  which  a  large  proportion  of 
all  the  personal  successions  in  the  Kingdom  have  been  distributed 
without  question ;  and  in  such  a  matter,  the  general  understanding 
of  the  profession  is  sufficient  to  fix  the  law.  In  whatever  way  the 
distribution  is  made,  it  must  be  confined  to  issue  born  before  the 
period  of  vesting.  In  the  case  of  a  distribution  per  capita,  the  ad- 
mission of  the  claims  of  post  nati  involves  a  manifest  interference 
with  the  vested  rights  of  the  other  legatees,  (r) 
"Family,"  1387.  "  Family"  "  House" — In  the  only  case,  so  far  as  we  have 

▼ataLrTlii  me*L  ohserved,  in  which  the  term  "  family  "  fell  to  be  construed  as  a  word 
uFitmc"1*™  °*  designation,  it  was  held  to  be  synonymous  with  children,(«)  and 
this  is  evidently  its  usual  and  proper  signification.  Whether 
grandchildren  are  comprehended,  would  seem  to  depend  on  the 
consideration  whether  the  family  were  so  nearly  related  to  the  tes- 
tator as  to  admit  of  the  application  of  the  condition  si  sine  liberis 
decesserit.(t)  Where  the  will  of  a  father  contained  an  expression 
of  a  wish  that  the  share  of  one  of  his  sons  should  be  so  invested  as 
that  there  might  be  something  "  for  his  family"  at  his  death,  this 
was  held  not  to  have  the  effect  of  limiting  the  son's  interest  to  a 
liferent,  or  of  creating  a  trust  for  his  children,  (u)  The  word 
"  house,"  when  used  in  the  sense  of  family,  being  indefinite  as  to 
number,  seems  to  admit  more  readily  of  a  construction  which  would 
carry  the  subject  either  to  the  heir  in  heritage  or  to  the  personal 
representatives,  according  to  the  nature  of  the  subject.  In  the  re- 
cent case  of  Maitland  v.  Maitland,  this  expression,  used  desig- 
natively  in  a  bequest  of  residue,  was  held  to  designate  the  heir-at- 
law,  in  respect  of  the  intention  deduced  from  the  context,  (x) 
"Relations"  1388.  "  Relations?  "Nearest  Relations." — A  legacy  to  relations 

mobilibu*  unless      (r)  MacdougaU  v.  Macdougall,  4  Macph.     his  nephew  might  require  control,  he  di- 
a  different  872  (3d  point).  rected  it  to  be  secured  for  the  benefit  of 

b^fonteS         W  W«  v-  F*f*  18  July  1841»  3  D-  hUfamay.    Lord  Cottenham  held  that  the 

1205.    The  English  cases  are  too  numer-  intention  was  to  secure  the   succession 

ous  to  admit  of  an  abstract  being  given,  in  the  course  prescribed -by  law,  and  de- 

The  rule  is,  that  the  word  "  family  "  is  creed  the  real  estate  to  be  secured  to  uses 

presumed  to  mean  the  heir  when  employed  in  strict  settlement  on  the  sons  and  daugh- 

in  a  devise  of  real  estate,  and  to  mean  the  ters  in  succession,  and  the  personalty  to  all 

personal  representatives  when  used  in  re-  the  children  as  joint  tenants, 
lation  to  personal  estate.      The  law  is         (t)  Chapter  88,  sect  1. 
now  settled  by  the  judgment  of  the  Lord         (u)  Alexander  v.  Alexander,  12  Dec.  1849, 

Chancellor  in  White  v.  Briggs,  15  Sim.  17,  12  D.  849. 

where  the  testator  gave  his  real  and  per-         (z)  Maitland  v.  Maitland,  15  Jan.  1864, 

Bonal  estate  to  his  wife  for  life,  and  after  2  Macph.  417. 
her  death  to  his  nephew;  but  apprehending 
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is  not  void  for  uncertainty.^)  Prima  facte,  the  designation  applies  chaptxb  xu. 
to  the  next  of  kin,  or  heirs  in  mobilibus,  but  it  may  be  explained 
by  the  context  to  include  relatives  (e.g.,  collaterals  of  the  half- 
blood  or  maternal  relations),  who,  though  not  of  the  next  of  kin 
according  to  law,  are  popularly  considered  as  in  the  same  degree  of 
proximity,  (z)  Where  no  special  meaning  is  suggested  by  the  con- 
text, a  bequest  of  personal  estate  in  favour  of  relations,  whether  of 
the  testator  or  of  a  person  named  in  the  will,  vests  in  the  heirs  in 
mobilibus  of  the  propositus,  according  to  the  provisions  of  the  Move- 
able Succession  Act,  as  was  held  in  Williamson  v.  Gardiner, (a)  the 
latest  authority.  For  the  same  reasons,  we  should  consider  that 
where  the  subject  of  the  legacy  was  heritable  estate,  the  designa- 
tion would  apply  to  the  heir-at-law.  (6) 

1389.  A  different  principle  of  interpretation  comes  into  opera-  P0*^**"*}^ 
tion  where  a  faculty  of  distribution  or  selection  is  annexed  to  the  the  •djcction  of 
legacy.     In  such  cases,  the  circumstance  that  the  benefit  of  the  tnhuSoih    "" 
bequest  is  confined  to  selected  persons,  is  a  reason  for  inferring  that 
the  selection  is  to  be  made  from  a  wider  range  of  objects  than  those 
comprised  in  the  legal  order  of  succession.     Accordingly,  bequests 
of  personal  estate,  to  be  divided  "  equally  amongst  relations  not 
herein  named/' (c) — or  to  any  of  the  testator's  "  blood  relations"  that 
the  disponee  should  think  the  most  fit,(df) — to  such  of  the  testa- 
tor's "mother's  relations"  as  his  trustees  should  appoint,(e) — to 
such  of  the  testator's  "  friends  or  relations"  as  might  be  pointed 


(y)  Williamson  v.  Gardiner,  and  other 
cases  cited  infra. 

(z)  Scott  v.  Scott,  14  D.  1067,  10  May 
1856,  2  Macq.  2S1.  So  also,  in  NorrU  v. 
NorrU,  11  Dec.  1839,  2  D.  220,  a  legacy  to 
the  testator's  nephews  and  nieces  was  held 
to  comprehend  a  nephew  and  a  niece,  the 
children  of  a  sister-uterine,  in  respect  of 
intention  inferred  from  the  context ;  and 
see  Hamilton  v.  Whitehead,  22  Jan.  1888, 
11  Sh.  802. 

(a)  Williamson  v.  Gardiner,  17  Nov.  1865, 
4  Macph.  66. 

(b)  According  to  the  law  of  England,  a 
legacy  to  "relations"  vests  in  the  personal 
representatives  under  the  Statute  of  Distri- 
butions ;  2  Jarman,  8d  ed.  p.  108,  and 
cases  there  cited  ;  and  this  construction  is 
extended  to  devises  of  real  estate  ;  Doe  d. 
Thwaites  v.  Orr,  1  Taunt.  268.  But  the 
reference  to  the  Statute  is  only  for  the  ascer- 
tainment of  the  objects  of  the  bequest,  not 
for  the  computation  of  the  shares  to  be 
taken ;  and  if  the  will  is  silent  on  this  sub- 


ject, the  property  is  to  be  distributed  among 
the  legatees  per  capita;  Att.-Gen.  v.  Doy~ 
ley,  7  Ves.  68,  n.,  2  Jarman,  109,  2  Sug- 
den,  Pow.  7th  ed.  p.  246 ;  Tiffin  v.  Long- 
man, 15  Beav.  275.  The  cases  where  the 
distribution  has  been  appointed  to  take 
place  per  stirpes  amongst  a  class  of  objects 
designated  by  the  testator,  in  respect  of 
the  presumed  intention,  have  been  collected 
in  a  note  to  2  Jarman,  8d  ed.  p.  110. 

In  England,  relations  by  affinity  may 
be  held  to  be  comprehended  in  such  be- 
quests, by  force  of  expressions  clearly  ap- 
plicable to  them,  as  jn  the  case  of  a  bequest 
to  relations  "  by  blood  or  marriage  ;*'  De- 
visme  v.  Mellish,  5  Ves.  629 ;  or  to  relations 
"  on  both  sides,"  as  in  Frogley  v.  Phillips,  6 
Jur.  N.  S.  641. 

(c)  Wharrie  v.  Wharrie,  1760,  M.  6699, 
8086. 

(d)  Murray  v.  Fleming,  1729,  M.  4075. 
(«)    Snodgrass  v.    Buchanan,  1806,    M. 

11  Service  of  Heirs,"  App.  No.  1. 
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chafteb  in.  out  by  his  wife,  with  the  approbation  of  the  majority  of  his  trus- 
tees^/)— to  the  testators  "  poorest  friends  and  relations,  whom  he 
might  have  iorgot,n(g) — and  bequests  to  "  poor  descendants,w(A) — 
have  been  construed  as  implied  trusts,  to  be  administered  afcthe  dis- 
cretion of  the  executors  or  trustees  for  the  benefit  of  selected  persons 
answering  to  the  designation.    It  would  seem  that,  in  the  case  of  a 
trust  for  behoof  of  descendants,  or  other  relations  to  be  selected  by 
trustees,  the  declinature  or  failure  of  the  trustees  will  cause  the 
legacy  to  lapse  ;(i)  for  in  this  case  the  power  of  selection  is  held  to 
be  essential  to  the  execution  of  the  trust  purpose,  and  not  merely 
incidental  to  it,  as  in  the  case  of  a  selection  of  objects  of  charity. (A) 
Power  of  distrf-        1390.  A  trust  in  favour  of  relations  to  be  selected  or  nominated 
reuttauniay be  by  trustees,  includes  relations  of  the  mother's  side  as  well  as  of  the 
favott!^  ma-     father's.  (0      And  in  a  recent  case,  where  a  trust  was  created  to 
teraai  relative!   divide  a  certain  part  of  the  testamentary  estate  "  among  my  rela- 
paiernai.  tions,  in  such  proportions  as  the  trustees  may  think  proper,  or  as 

I  may  direct/'  and  the  surviving  trustee  executed  a  deed  of  dis- 
tribution assigning  large  shares  of  the  estate  to  distant  relatives  of  _. 
the  testator,  and  smaller  shares  to  his  next  of  kin,  the  deed  was 
sustained  as  a  valid  execution  of  the  power,  the  judges  being  of 
opinion  that  the  term  "  relations'9  comprehended  all  who  could  show 
a  traceable  relationship  to  the  testator,  (to) 


(/)  CrichUm  v.  Orierson,  4  Sh.  668,  N.  E. 
661 ;  25  July  1828,  3  W.  &  8.  829. 

(y)  Browns  Tr».  v.  Hie  Relations,  1762, 
M.  2818. 

(A)  Cairnie  v.  Cairnie'e  Tre.,  14  Nov. 
1887,  16  Sh.  1 ;  Macnair  v.  Macnair,  1791, 
M.  16,210. 

(0  Dick  v.  Ferguson,  1768,  M.  7446; 
and  see  Hamilton  v.  Whitehead,  22  Jan. 
1838,  11  Sh.  802. 

(k)  In  the  construction  of  simple  bequests 
to  poor  or  necessitous  relations,  these  epi- 
thets have  been  disregarded  by  the  English 
judges  as  being  too  uncertain;  see  the 
oases  in  2  Jarman  on  Wills,  8d  ed.  p.  112. 


When  accompanied  by  a  power  of  distri- 
bution, such  bequests  appear  in  several 
cases  to  have  been  considered  as  a  species 
of  charitable  trust;  Isaac  v.  Defriet,  17 
Ves.  378,  n. ;  Bruneden  v.  Wooldridge,  Amb. 
607.  In  Mahcn  v.  Savage,  lBch.&  Let.  Ill, 
it  was  laid  down  by  Lord  Rodeadale  that, 
in  cases  of  this  description,  the  executors 
have  a  discretionary  power  of  distribution  f 
and  need  not  include  all  the  testator's  poor 
relations. 

(t)  Brown's  Tre.  v.  His  Relatione,  1762, 
M.  2818. 

(m)  M'Cormaek  v.  Barber,  26  Jan.  1861, 
23  D.  898. 
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